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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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_ CHAPTER 60 
ae Licenses 


Art. 
1. Horse Racing, Repealed 
1A. Horse Racing Act, 60-1A-1 to 60-1A-30 
2. Boxing and Wrestling Matches, Repealed 
2A. Athletic Competition, 60-2A-1 to 60-2A-34 
2B. Bingo and Raffle, Repealed 
2C. Fireworks Licensing and Safety, 60-2C-1 to 60-2C-11 
2D. Bicycle Racing, 60-2D-1 to 60-2D-18 
2E. Gaming Control, 60-2E-1 to 60-2E-62 
2F. New Mexico Bingo and Raffle, 60-2F-1 to 60-2F-26 
3. General Provisions, Repealed 
3A. General Provisions, 60-3A-1 to 60-3A-13 
4, Department of Alcoholic Beverage Control, Repealed 
4A. Conflict of Interest in Department, Repealed 
4B. Special Investigations Division, Repealed 
4C. Alcoholic Beverage Control Commission, Repealed 
5. Local Option, Repealed 
5A. Local Option, 60-5A-1 to 60-5A-2 
6. Powers of Municipalities and Counties to Regulate Sales, Repealed 
6A. State Licenses, 60-6A-1 to 60-6A-38 
6B. License Provisions, 60-6B-1 to 60-6B-21 
6C. Suspension and Revocation of Licenses, 60-6C-1 to 60-6C-9 
6D. Alcohol Server Education Article, Repealed | 
6E. Alcohol Server Education, 60-6E-1 to 60-6E-12 
7. State Licenses, Repealed 
7A. Offenses, 60-7A-1 to 60-7A-25 
7B. Regulation of Sales and Service to Minors, 60-7B-1 to 60-7B-14 
8. Revocation and Suspension of Licenses, Repealed 
8A. Trade Practices, 60-8A-1 to 60-8A-19 
9. Trade Practices, Repealed 
10. Offenses and Penalties, Repealed 
11. Miscellaneous Provisions, Repealed 
12. Discrimination in Selling Act, Repealed 
13. Construction Industries Licensing, 60-13-1 to 60-13-59 
13A. Employee Leasing, 60-13A-1 to 60-13A-14 
14, Manufactured Housing, 60-14-1 to 60-14-20 
15. Crane Operators Safety, 60-15-1 to 60-15-15 
16. Pecan Buyers Licensure, 60-16-1 to 60-16-8 


ARTICLE 1 


Horse Racing 


Sec. Sec. 

60-1-1. Repealed. 60-1-6.1. Repealed. 
60-1-2. Repealed. 60-1-7, Repealed. 
60-1-3. Repealed. 60-1-8, Repealed. 
60-1-4. Repealed. 60-1-9. Repealed. 
60-1-5. Repealed. 60-1-10. Repealed. 
60-1-6. Repealed. 60-1-11. Repealed. 
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60-1-1 BUSINESS LICENSES 60-1-7 


Sec. i} 
60-1-12. Repealed. 

60-1-13. Repealed. 

60-1-14. Repealed. 

60-1-15. Repealed. as. 46h 
60-1-15.1. Repealed. 

60-1-15.2. Repealed. 

60-1-15.3. Repealed. 

60-1-16. Repealed. 

60-1-17, Repealed. 

60-1-18. Repealed. 


60-1-1. Repealed. 
Repeals, — Laws 2007, ch. 39, § 34, repealed: 60-1-1 


NMSA 1978, as enacted by Laws 1938, ch. 565, § 1, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-2. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-2 


NMSA 1978, as enacted by Laws 1977, ch! 245, § 123, 're- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-3. Repealed. 
Repeals. — Laws 2007, ch. 39, § 84, repealed 60-1-3 


NMSA 1978, as enacted by Laws 1933, ch. 55, § 2, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-4. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-4 


NMSA 1978, as enacted by Laws 19565, ch. 87, § 2, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-5. Repealed. ee 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-5 


NMSA 1978, as enacted by Laws 1973, ch. 328, § 3, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-6. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-6 


NMSA 1978, as enacted by Laws 1973, ch. 3238, § 4, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-6.1. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-6,1 
NMSA 1978, as enacted by Laws 1991, ch. 7, § 1, relat- 


ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-7. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-7 
NMSA 1978, as enacted by Laws 1933, ch, 55, §3,.relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


Ree. fT" > 

80. 1-19. *Repealed. 
60-1-20. Repealed. 
60-1-21, Repealed. 


~60-1-22. Repealed. 


60-1-23, Repealed. 
60-1-24. Repealed. 
60-1-25. Repealed. 
60-1-25.1. Repealed. 


60-1-26, Repealed: 


» provisions of rt section, see the 2006 NMSA 1978 on 


NMOneSource, com, 


* 
, re 
page TES) °§ : - 


provisions of former section, see the 2006 NMSA 1978 on 


* NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of foringk aad see sitise 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, s see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former pection, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. ' 
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60-1-8 


60-1-8. Repealed. 


Repeals. — Laws 2007, chi'39, § 34, repealed’ 60-1-8 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 4, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-9. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-9 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 5, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-10. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-10 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 6, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-11. Repealed. 


Repeals, — Laws 2007, ch. 39, § 34, repealed 60-1-11 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 7, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-12. Repealed. 


Repeals. — Laws 2007, ch.'39, § 34, repealed 60-1-12 
NMSA 1978, as enacted by Laws 1973, ch. 323, § 7, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-13. Repealed. 


Repeals. — Laws 2007, ch:'39, § 34, repealed 60-1-13 
NMSA 1978, as enacted by Laws 1975, ch. 189, § 1, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-14. Repealed. 


‘Repeals. — Laws 2007, ch. 39, § 34, repealed: 60-1-14 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 8, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-15. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-15 
NMSA 1978, as enacted by Laws 1933, ch. 55, § 9, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-15.1. Repealed. 


Repeals. — Laws 1991, ch. 195, § 8 repealed 60-1-15.1 
NMSA 1978, as enacted by Laws 1985, ch. 137, § 3, relat- 
ing to determination of amount of compensation for mu- 
nicipal services, effective June 14, 1991. For provisions 
of former section, see the 1990 NMSA 1978 on NMOne 
Source,com. 

Compiler's notes. — This section was also amended 
by Laws 1991, ch. 146, § 1, approved April 3, 1991. This 


HORSE RACING 


3 


60-1-15.1 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 ‘NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006:NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


amendment was not given effect due to the repeal of this 
section by Laws 1991, ch. 115, § 8, approved April 4, 1991, 
See 12-1-8 NMSA 1978. 

Laws 1992, ch. 110, § 2 enacted a section designated as 
60-1-15,1 NMSA 1978, but, due to the prior existence of 
60-1-15.1, that section was compiled as 60-1-15.2 NMSA 
1978. 
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60-1-15.2 


60-1-15.2. Repealed. 
Repeals. — Laws 2007, ch, 39, § 34, repealed 60-1-15.2 


NMSA 1978, as enacted by Laws 1992, ch. 110, § 2, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-15.3. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-15.3 


NMSA 1978, as enacted by Laws 1993,.ch. 800, §.1, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-16. Repealed. 
Repeals. — Laws: 2007, ch, 39, § 34, repealed, 60-1-16 


NMSA 1978, as enacted by Laws 1933, ch. 55, § 10, re+ 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-17. Repealed. 
Repeals. — Laws 2007, ch. 39,.§ 34, repealed. 60-1-17 


NMSA 1978, as enacted by Laws 1977, ch. 161, § 2, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-18. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-18 


NMSA 1978, as enacted by Laws 1965, ch. 270, § 1, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-19. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-19 


NMSA 1978, as enacted by Laws 1933, ch. 55, § 11, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-20. Repealed. 
Repeals. — Laws 2007, ch.,39,,§ 34, repealed, 60-1-20 


NMSA 1978, as enacted by Laws 1947, ch. 94,.§ 1, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-21. Repealed. 
Repeals. — Laws 2007, ch, 39, § 34, repealed 60-1-21 


NMSA 1978, as enacted by Laws 1947, ch. 94, § 2, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-22. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-22 


NMSA 1978, as enacted by Laws 1975, ch. 190, §1, relat- 
ing to the Horse Racing Act, effective July 1, 2007. For 


60-1-23. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-23 . 


NMSA 1978, as enacted by Laws 1973, ch. 323, § 10, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


BUSINESS LICENSES 


4 


60-1-23 


> x 6@F 74 y 


provisions of former section, see the 2006) WMS andi 8 on 
NMOneSource.com. 


4% 


provisions of former section, see the 2006 NMS 1978 on 
NMOneSource.com. 
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provisions of former section, see the 2006 NMSA. 1978 on 
NMOneSource.com.:« ° | 


provisions of former section, see the 2006 NMSA.1978 on 
NMOneSource.com. 


provisions of former section,|see the 2006 NMSA,1978 on 
NMOneSource.com. 


provisions of former: section, see the 2098 NMSA 1978 on 
NM OneSource com: 


provisions of former section, see ‘the 2006 NMG 1978 on 
NMOneSource.com; ' 


® 


provisions of former section,:see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978:0n 
NMOneSource.com. » BY 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 
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60-1-24 


60-1-24. Repealed. 
Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-24 


NMSA 1978, as enacted by Laws 1973, ch, 328, § 11, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-25. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34; repealed 60-1-25 | 


NMSA 1978, as enacted by Laws 1991, ch. 195, § 6, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-25.1. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-25.1 
NMSA 1978, as enacted by Laws 1991, ch, 195, § 4, re- 
lating to the Horse Racing Act, effective July 1, 2007. For 


60-1-26. Repealed. 


Repeals. — Laws 2007, ch. 39, § 34, repealed 60-1-26 
NMSA 1978, as enacted by Laws 1987, ch. 3388, § 3, re- 
lating to the Horse Racing Act, effective July 1, 2007, For 


HORSE RACING ACT 


60-1-26 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 1A 
Horse Racing Act 


. Short title. (Repealed effective July 1, 2028.) 

. Definitions, (Repealed effective July 1, 2028.) 

.. Commission created; appointment of members; 

terms of office. (Repealed effective July 1, 

2028.) 

. Commission; powers; duties. (Repealed effective 
July 1, 2028.) 

: Commission rules; all licenses; suspension, re- 
vocation or denial of licenses; penalties. 
(Repealed effective July 1, 2028.) 


’ ‘effective July 1, 2028.) 
. All license applications: background investiga- 
tions; rules. (Repealed effective July 1, 
2028.) 


quirements. (Repealed effective July 1, 
2028.) 

Secondary licenses; applications; specific re- 
quirements. (Repealed effective July 1, 
2028.) 

,Occupational licenses; application; specific 
requirements. (Repealed effective July 1, 
2028.) 

Granting a license; standards; denial and re- 
vocation; suspension and penalties. (Re- 
pealed effective July 1, 2028.) 

Stewards; powers; duties. (Repealed effective 

', July 1, 2028.) 

Equine health and testing advisor; qualifica- 
tions; duties. (Repealed effective July 1, 
2028.) 

Testing specimens. (Repealed effective July 1, 
2028.) 

60-1A-14.1. Racehorse testing fund; created; purpose. 

i ii effective Suly +4 2028.) 


60-1A-9. 
60-1A-10. 
60-1A-11. 


60-1A-12. 
60-1A-13. 


60-1A-14. 


. Classification of racetrack licenses. (Repealed 


. Racetrack licenses; applications; specific re- | 
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Sec, 

60-1A-15. Pari-mutuel wagering authorized; gambling 
statutes do not apply. (Repealed effective 
July 1, 2028.) 

Simulcasting. (Repealed 
2028.) 

Interstate common pool wagering; authorized. 
(Repealed effective July 1, 2028.) 

Daily pari-mutuel tax; imposed; rate. (Re- 
pealed effective July 1, 2028.) 

Retainage; New Mexico horse, breeders’ asso- 
ciation and New Mexico horsemen's asso- 
ciation; breakage; distribution of retained 
amounts. (Repealed effective July 1, 2028.) 

Daily capital outlay. tax; capital outlay offset; 
state fair commission distribution; daily 
license fees. (Repealed effective July 1, 
2028.) 

Inability to receive or. administer ‘distribu- 
tions; New Mexico horse breeders' associa- 
tion; New Mexico horsemen's association; 
commission authority; New. Mexico-bred 
horse registry, (Repealed effective July 1, 
2028.) 

Payment of'taxes; payment of license fees. (Re- 
pealed effective July 1, 2028:) 

Horse racing suspense account. (Repealed ef- 
fective July 1, 2028.) 

Breeders' awards. (Repealed effective July 1, 
2028.) 

Violations, of horse racing act; fourth degree 
felony. (Repealed effective July 1, 2028.) 
Illegal use of pari-mutuel wagering. (Repealed 

effective July 1,.2028.) 

Predetermining horse races; influencing or at- 
tempting to influence; fourth degree felony. 
(Repealed effective July 1, 2028.) 


60-1A-16. effective July 1, 
60-1A-17. 
60-1A-18, 


60-1A-19, 


60-1A-20. 


60-1A-21. 


60-1A-22. 
60-1A-23. 
60-1A-24. 
60-1A-25, 
60-1A-26. 
60-1A-27. 
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Sec. Sec. 

60-1A-28. Affecting speed or stamina of a race horse; 60-1A-29. Termination of agency life; delayed repeal. 
penalties, (Repealed effective July 1, 2028,) (Repealed effective July 1, 2028.) 

60-1A-28.1. Racetrack licensees; power. to eject or ex- 60-1A-30. Temporary provisions [Terms continued]. (Re- 
clude. (Repealed effective July 1, 2028.) pealed effective July 1, 2028.) 


60-1A-1. Short title. (Repealed effective July 1, 2028.) 
Chapter 60, Article 1A NMSA 1978 may be cited as the "Horse Racing Act". 


History: Laws 2007, ch. 39, § 1. For provisions of prior law, see the 2006 NMSA 1978 on 
Compiler's notes. — Laws 2007, ch. 39, § 34, repealed NMOneSource.com. 
the former Horse Racing Act, § 60-1-23 NMSA 1978, and Delayed repeals. — For delayed repeal of this section, 
enacted a new Horse Racing Act, effective July 1, 2007. see 60-1A-29 NMSA 1978. 


60-1A-2. Definitions. (Repealed effective July 1, 2028.) 


As used in the Horse Racing Act: 

A. "board" means the gaming control board; 

B. "breakage" means the odd cents by which the amount payable on aie dollar wagered ex- 
ceeds a multiple of ten; 

C. "commission" means the state racing commission; 

D. "exotic wagering” means all wagering other ts on win, place or show, through pari-mutuel 
wagering; 

E. "export" means to send a live audiovisual broadcast of a horse race in the process of being 
run at a horse racetrack from the originating horse racetrack to another location; 

F. "guest state" means a jurisdiction, other than the jurisdiction in which a horse race is run, 
in which a horse racetrack, off-track wagering facility or other facility that is a member of and 
subject to an interstate common pool is located; 

G. "guest track" means a horse racetrack, off-track wagering facility or other licensed facility 
in a location other than the state in which.a horse race is run that is a member of and subject to 
an interstate common pool; 

H. "handle" means the total of all pari-mutuel wagering’ sales, excluding refunds and cancel- 
lations; 

I. “horse race" means a competition among racehorses on a predetermined course in which the 
horse completing the course in the least amount of time generally wins; 

J. "host state" means the jurisdiction within which a sending track is located, also known as a 
"sending state"; 

K. “host track" means the horse racetrack from which a horse race‘subject to an interstate 
common pool is transmitted to members of that interstate common pool, also known as a "sending 
track"; 

L. "import" means to receive a live audiovisual broadcast of a horse race; 

M. "interstate common pool" means a pari-mutuel pool that combines comparable pari-mutuel 
pools from one or more locations that accept wagers on a horse race run at a sending track for 
purposes of establishing payoff prices at the pool members' locations, including pools in which pool 
members from more than one state simultaneously combine pari-mutuel pools to form an inter- 
state common pool; 

N. "jockey club" means an organization that administers thoroughbred registration records 
and registers thoroughbreds; 

O. "licensed premises" means land, together with all buildings, other improvements and per- 
sonal property located on the land, that is under the direct control of a racetrack licensee, includ- 
ing the restricted areas, grandstand and public parking areas; 

P. "licensee" means a person licensed by the commission and includes a holder of an occupa- 
tional, secondary or racetrack license; 

Q. "occupational license" means a license issued by the commission to a vendor or to a person 
having access to a restricted area on the licensed premises, including a horse owner, trainer, jockey, 
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agent, apprentice, groom, exercise person, veterinarian, valet, farrier, starter, clocker, racing secre- 
tary, pari-mutuel clerk and other personnel designated by the commission whose work, in whole or 
in part, is conducted around racehorses or pari-mutuel betting windows; 

R. "pari-mutuel wagering" means a system of wagering in which bets on a live or simulcast 
horse race are pooled and held by the racetrack licensee for distribution of the total amount, less 
the deductions authorized by law, to holders of winning tickets; "pari-mutuel eo does not 
include bookmaking or pool selling; 

S. "pari-mutuel wagering pool" means the money wagered on a wbeeifc horse race through 
pari-mutuel wagering; 

T. "practical breeder" means a person who has practical experience in breeding horses, al- 
though the person may not be actively involved in breeding horses; 

U. "primary residence" means the domicile where a person resides for most of vi year, and, 
if the person is temporarily out of state, the address where a person will return when the person 
returns to New Mexico or the address that a person uses’for purposes of a driver's license, passport 
or voting; 

V.. "quarter horse" means a racehorse that is registered with the American quarter horse as- 
sociation or any successor association; 

W. -"race meet" means a period of time within dates specified by the commission in which a 
racetrack licensee is authorized to conduct live'racing on the racing grounds; 

X. "racehorse" means a quarter horse or thoroughbred that is bred and trained to compete in 
horse races; 

Y. "racetrack license" means a license to conduct horse races issued by the commission; 

Z. "racetrack licensee" means a person who has been issued a racetrack license; 

AA. "racing grounds" means the area of the restricted area of licensed premises used for the 
purpose of conducting horse races and all activities ancillary to the conduct of horse races, includ- 
ing the track, stable area, jockey's quarters and horse training areas; 

BB. "retainage" means money that is retained from wagers on win, place and show and on ex- 
otic wagers by a racetrack licensee pursuant to the Horse Racing Act; 

CC. "restricted areas" means the stable area, the area behind the pari-mutuel Dereine windows 
and anywhere on the racing grounds; 

DD. "secondary licensee" means all officers, directors, shareholders, lenders or holders of evi- 
dence of indebtedness of a corporation or legal entity owning a horse racetrack, and all persons 
holding a direct or indirect interest of any nature whatsoever in the horse racetrack, including 
interests or positions that deal with the funds of the racetrack or that are administrative, policy- 
making or supervisory; 

EE. "simulcast" means a transmission of a live audiovisual broadcast of a horse race being run 
at a horse racetrack other than the horse racetrack or other licensed facility at which the broad- 
cast is being received for viewing pursuant to a simulcasting contract; 

FF. "stakes race" means a horse race in which nominations or entry or starting fees contribute 
to the purse; an overnight race is not a stakes race; 

GG. "steward" means an employee ofthe commission who supervises horse races and oversees 
a race meet while in progress, including holding hearings regarding licensees and enforcing the 
rules of the commission and the horse racetrack; 

HH. "takeout" means amounts authorized by statute to be deducted from the pari-mutuel wa- 
gers; | 

II. "thoroughbred" means a racehorse that is registered with the jockey club; 

JJ. "track" means the surfaced oval area on which horse races are conducted; and 

KK. "vendor" means a person who provides goods or services to or in the racing grounds or 
restricted area of the licensed premises of a horse racetrack. 


History: Laws 2007, ch. 39, § 2. claiming race against another participant were never in- 
Delayed repeals. — For delayed repeal of this section, tended to be settled by the track authorities under this 
see 60-1A-29 NMSA 1978. section or any rule adopted pursuant thereto. Grandi v. 
Participants’ fraud not covered. — Disputes in- LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285(de- 
volving losses through the fraud of one participant in a cided under former law.) 
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60-1A-3. Commission created; appointment of members; terms of office. 
| (Repealed effective July 1, 2028.) 


A. The:"state racing commission" is created and i is administratively attached to the tourism 
department, 

B. . The commission shall consist of five members, no more than three of whom shall: be mem- 
bers of the same political party. The commission members shall be appointed by the governor and 
be confirmed by the senate. All members of the commission shall hold at-large angie on the 
commission. 

C... At least three of the members of the commission shall be practical breeders of racehorses 
within New Mexico. 

D. A commission member shall have primary residence in New Mexico and shall be of high eit: 
acter and reputation.so that public confidence in the administration of horse racing is maintained. 

E. The term of each member of the commission shall be six years from the date of the mem- 
ber's appointment. The member shall serve until a successor is appointed. In the case of a vacancy 
in the membership of the commission, the governor shall fill the vacancy by appointment for the 
unexpired term. 

F,,, A person shall not be eligible for appointment as a member of the commission who is an of- 
ficer, official or director in a corporation conducting horse racing within the state. 

G. Members, of the commission shall receive no salary, but each member of the: commission 
shall receive per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 to 10-8-8 
NMSA. 1978]. 

H. The commission may pan an executive director and establish the ei ekashiies director's 
duties and compensation, 


History: Laws 2007, ch. 39, § 3. Cross references. — For continuation of terms of com- 
Delayed repeals. — For delayed repeal of this section, missions, see 60-1A-30 NMSA 1978. 
see 60-1A-29 NMSA 1978, ~ 


60-1A-4, Commission; powers; duties. (Repealed effective ahs 1, 2028.) 


A. The commission may: 

(1) grant, deny, suspend or revoke occupational licenses, secondary licenses and racetrack 
licenses, establish the terms for each classification of a racetrack license and set fees for submit- 
ting an application for a license; 

(2) exclude or compel the exclusion of a person from all horse racetracks who the commis- 
sion deems detrimental to the best interests of horse racing or who willfully violates the Horse 
Racing Act, a rule or order of the commission or a law of the United States or New Mexico; 

(3) compel the production of documents, books and tangible items, including documents 
showing the receipts and disbursements of a racetrack licensee; 

(4) investigate the operations of a licensee and place a designated representative on the 
licensed premises of a racetrack licensee for the purpose of observing compliance with the Horse 
Racing Act and rules or orders of the commission; 

(5) employ staff as required to administer the Horse Racing Act and employ staff with 
basic law enforcement training to be stationed at racetracks to maintain peace and order, enforce 
the law, conduct investigations and enforce the Horse Racing Act or rules or.orders of the commis- 
sion; provided that staff employed with law enforcement training may not carry firearms or other 
deadly weapons while on duty for the commission; 

(6) summon witnesses; 

(7) administer oaths for the effective discharge of the commission's authority; and 

(8) appoint a hearing officer to conduct hearings required by the Horse Baring Act or a 
rule adopted pursuant to that act. 

-B.. The commission shall: 

(1) make rules to hold, conduct and operate all race meets. and horse races held: in Tae 

state and to identify and assign racing dates; 
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(2) require the following information for each applicant on an application for a license: 

(a) the full name, address and contact information of the applicant, and if the appli- 
cant is a corporation, the name of the state of incorporation and the names, addresses and contact 
information of officers, members of the board of directors and managers of the corporation; 

(b) the exact location at which the applicant desires to conduct a horse race or race 
meet; 
(c) whether the horse racetrack is owned or leased, and, if leased, the name and resi- 
dence of the fee owner of the land or, if the owner is a corporation, the names of the directors and 
stockholders; 

(d) astatement of the assets and liabilities of the person or corporation making the 
application; 

(e) the kind of racing to be conducted; 

(f) the beginning and ending dates desired for the race meet and the days during that 
time period when horse races are to be scheduled; and 

(g) other information determined by the commission to be necessary to assess the 
potential for success of the applicant; 

(3) require a statement under oath by the applicant that the information on the applica- 
tion is true; 

(4) supervise and oversee the making of pari-mutuel pools and the distribution from those 
pools; 

(5) make on-site inspections of horse racetracks in New Mexico at reasonable intervals; 

(6) approve all improvements proposed to be completed on the licensed premises of'a horse 
racetrack, including extensions, additions or improvements of buildings, stables or tracks; 

(7) monitor and oversee the pari-mutuel machines. and equipment at all horse races or 
race meets held in the state; 

(8) approve contracts for simulcasting, pari-mutuel wagering and capital improvements 
funded pursuant to Section 60-1A-20 NMSA 1978 entered into by horse racetracks; 

(9) _ regulate the size of the purses to be offered at horse races run in the state; 

(10) require background investigations of employees of a racetrack licensee as set forth in 
the rules of the commission; and 

(11) provide an annual report to the governor waging the commission's administration 
of horse racing.in the state. 


History: Laws 2007, ch. 39, § 4. the commission as an expert body. Ross v. State Racing 
Delayed repeals. — For delayed repeal of this section, Comm'n, 1958-NMSC-117, 64 N.M. 478, 330 P.2d 701 (de- 
see 60-1A-29 NMSA 1978.* cided under former law). 
Cross references, — For continuation of terms of com- Commission deemed to have acted arbitrarily. — 
missions, see 60-1A-30 NMSA 1978, Having requested no financial information and the statu- 
For rule-making authority of racing commission, see 60- tory provisions requiring none, the commission acted arbi- 
1A-4 NMSA 1978. trarily in making the finding that there was no sufficient 
For Uniform Parentage Act, see 40-11-1 NMSA 1978 et showing that the enterprise would be a financial success, 
seq. upon which it based the denial of petitioners’ license. The 
petitioners should have been afforded the opportunity to 
ANNOTATIONS submit financial or other necessary information so that 


the commission could properly exercise its discretion 
in granting or refusing a license. Ross v. State Racing 
Comm'n, 1958-NMSC-117, 64 N.M. 478, 330 P.2d 701 (de- 
cided under former law). 

Strict liability may be imposed by the state as 
a right to participate in horse races or to hold a license 


Commission's determinations deemed final, not 
ministerial. — The legislature would not have taken 
such great pains to provide for the selection of quali- 
fied persons to constitute the commission's member- 
ship were the commission to perform solely ministerial 
acts. The legislature not only provided for the selection .: 
of-persons eminent in their field and gave them au- to do so. Sanderson v. NM. State Racing Comm'n, 
thority to grant and/or refuse and revoke licenses, but 1969-NMSC-031, 80 N.M. 200, 453 P.2d'370 (decided un- 
further provided in’ Section 60-1-9 NMSA 1978 (now der former law), 

Section 60-1A-11 NMSA 1978) that the commission's Authority of commission to prevent drug use. — 
determinations should be final and conclusive and not Since the risk is so great that a race might be conducted 
subject to any appeal. Ross v. State Racing Comm'n, unfairly when a horse has' drugs in its body, the commis- 


1958-NMSO-117, 64 N.M. 478, 330 P.2d 701 (decided sion in its discretion can provide that the urine or other 
ndetdansar iawal sample be totally free of drugs under the authority of 


Racing commission bs broad and sweeping this section. Sanderson v. N.M. State Racing Comm'n, 
powers. — The legislature in its wisdom intended to 1969-NMSC-031, 80 N.M. 200, 453 P.2d 370 (decided un- 


confer broad discretionary powers of licensing upon der former law). 
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License deemed privilege and not vested prop- 
erty right subject to due process. — The state may 
prescribe strict liability under which it will grant a li- 


censee to participate therein, the terms of compliance by. 


rules and regulations promulgated by the commission 
and likewise the terms under which the license may be 


suspended or revoked. A license is a privilege and not a’ 


right within the meaning of the due process clause of the 
state and federal constitutions and in it. licensees have no 
vested property rights. Sanderson v. N.M. State Racing 
Comm'n, 1969-NMSC-031, 80°N.M. 200, 453 P.2d 870 (de- 
cided under former law). 


State racing commission has no common-law or. 


inherent powers and can act only as to those matters 
which are within the scope of its delegated authority. 1979 
Op. Att'y Gen. No. 79-15 (rendered under former law), 

Commission not authorized to issue free passes. 
— The commission might require that licensed tracks 
charge no admission fee, or that they charge no admission 
fee for certain groups or at certain times or that'they offer 
some other kind of promotional program, but it cannot be 
fairly inferred that the commission itself is authorized to 
issue free passes. 1979 Op. Att'y Gen. No, 79-15 (rendered 
under former law). 

Commission may allow race meet to occur at two 
different locations. — The commission is not prohib- 
ited from allowing a race meet to occur at two different 
locations, and may approve a licensee's application for a 
race meet that begins at one of the licensee's facilities and 
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. concludes at another of the licensee's facilities. 1987 Op. 


Att'y Gen. No, 87-78 (rendered under former law). 

‘Commission may hire husband and wife to carry 
on the duties ofthe commission so long: as no such em? 
ployee is related to the commission within the degree of 
consanguinity prohibited by Section 10-1-10 NMSA 1978. 
1951 Op. Att'y Gen. No. 51-5424 (rendered under former 
law). 

Commission. has no implied authority to acquire 
real estate and erect buildings for its own use, nor may 


it use surplus funds for maintenance of a state fair race 


track. 1954 Op. Att'y Gen. No. 54-5914 (rendered under 


_. former law). 


Withholding taxes for "seasonal" employees. — 
The state racing commission is responsible for withhold- 
ing ‘tax and social security tax on fees paid to "seasonal" 
employees. 1957.Op. Att'y Gen. No, 57-230 (rendered un- 
der former law). 

State racing commission has broad and sweeping 
powers to regulate horse racing and wagering thereon. 
1963 Op. Att'y Gen. No. 63-115 (rendered under former 
law), 

Am. Jur, 2d, A.L:R. and C.J.S. references, — 27A 
Am, Jur. 2d Entertainment and Sports Law § 10. 

Judicial review of administrative ruling affecting con- 
duct or outcome of publicly regulated horse, dog, or motor 
vehicle race, 36 A.L.R.4th 1169. 

380A C.J.S. Entertainment and Amusement § 26 et seq. 


60-1A-5. Commission rules; all licenses; suspension, revocation or 
denial of licenses; penalties. (Repealed effective July 1, 


2028.) 


A. The commission shall adopt rules to implement the Horse Racing Act and to ensure that 
horse racing in New Mexico is conducted with fairness and that the paruicipanits and patrons are 
protected against illegal practices. 

B. Every license issued by the commission shall require the licensee to comply with the rules 
adopted by the commission. A racetrack licensee shall post printed copies of the rules in conspicu- 
ous places on the racing grounds and shall maintain them during the period when live horse races 
are being conducted. 

C. The commission may suspend, revoke or deny renewal of a license of a person: who violates 
the provisions of the Horse Racing Act or rules adopted pursuant to that act: The commission shall 
provide a licensee facing suspension, revocation or denial of renewal of a licehse reasonable notice 
and. an opportunity for a hearing. The suspension, revocation or denial of renewal of a license shall 
not relieve the licensee from prosecution for the violations or from the payment of fines and penal- 
ties assessed the licensee by the commission. 

D. The commission may impose civil penalty fines upon a licensee for a violation of the provi- 
sions of the Horse Racing Act or rules adopted by the commission. The fines shall. not. exceed one 
hundred thousand dollars ($100,000) or one hundred percent ofa purse’ related to the violation, 
whichever is greater, for each violation. 

EK. Fines shall be paid into the current school fund. 

F. When a penalty is imposed pursuant to this section for ddmisisteriae! a performance- altarine 
substance as provided in Subsection A of Section 60-1A-28 NMSA 1978, the commission shall di- 
rect its executive director to report the violation to the district attorney for the county in which the 
violation occurred and to the horse racing licensing authority in any other jurisdiction i in which 
the licensee being penalized 1 is also licensed. 


History: Laws 2007, ch. 39, § 5; 2013, ch. 103, § 1. 
Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


Cross references. — For continuation of terms of com- 
missions, see 60-1A-80 NMSA 1978. 

The 2013 amendment, effective June 14, 20 13) in- 
creased the civil penalties for violations of the act; provided 
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for the report of violations to the district attorney; in Sub- 
section A, after "against illegal practices", deleted "on the 
racing grounds"; in Subsection D, in the first sentence, 
after "impose civil", deleted "penalties" and added "pen- 
alty fines" and in the second sentence, after "shall not ex- 
ceed", deleted "ten thousand dollars ($10,000)" and added 
“one hundred thousand dollars ($100,000) or one hundred 
percent of a purse related to the violation, whichever is 
greater"; in Subsection E, at the beginning of the sen- 
tence, added "Fines"; and added Bubseqicn K 


ANN OTATIONS 


Section legalizes pari-mutuel betting under fixed 
conditions and declares that it shall not be construed as 
gambling. Patton v, Fortuna Corp., 1960-NMSC-136, 68 
N.M. 40, 857 P.2d 1090 (decided under former law). 

Unjust enrichment rule overridden by public 
policy against gambling. — The public policy of New 
Mexico is to restrain and discourage gambling and must 
override the rule which prevents unjust enrichment, par- 
ticularly where there is a choice between that which is 
considered to be for the benefit’ of the public at large as 
distinguished from any benefit to an individual litigant. 
Schnoor v. Griffin, 1968-NMSC-067, 79 N.M: 86, 439 P.2d 
922 (decided under former law). 

One not physically present at track not consid- 
ered patron. — It.was the intention of the legislature to 
exempt pari-mutuel betting from the general provisions 


of the gambling laws only when done by patrons who/are - 


physically present at the track and one who is not per- 
sonally, present at-the track is;not a-patron thereof and 
does not come within the pari-mutuel exemption. Schnoor 
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v. Griffin, 1968-NMSG-067, 79 N.M. 86, 439 P.2d 922 (de- 
cided under former law), 

Authority to suspend trainer, regardless of guilty 
intent or knowledge. — State racing commission has 
authority under this section to maké rules imposing strict 
accountability upon the trainer for the condition of a horse 
he enters in a race and requiring suspension if he enters a 
horse which is then shown by'competent analysis to have 
any prohibited substances in its urine, saliva; blood or 


_ body, regardless of proof of guilty intent or knowledge on 


the part of the trainer. Jamison v. State Racing Comm'n, 
1973-NMSC-028, 84 _N.M. 679, 507 P.2d 426 (decided un- 
der former law). 

Authority to rule horse off track. — All who enter 
horses in state races are aware of the track rules and 
that they exist so as to allow a track veterinarian to rule 
a horse off the track without recourse on the part of;the 
owner to secure the entry fee which he has paid. 1957 Op. 
Att'y Gen. No. 57-177 (rendered under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gambling § 58, 

Pari-mutuel and similar, betting methods on race‘ as 
game of change or gambling, 52 A.L.R: 74. 

Constitutionality of statute which affirmatively permits 
pari-mutuel method of wagering at race tracks, 85 A.L.R. 
622. 

Statutes permitting specified forms of betting, construc- 
tion and application of, 117 A.L.R: 828. 

;Winner's rights and remedies in respect of pari-mutuel 
and similar legalized betting systems, 165 A.L.R. 838. 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use of messenger services 
to’place wagers in pari-mutuel pool, 78 A.L.R.4th 483. 

38 C.J.S. Gaming § 28; 


60-1A-6. Crassingatidn of racetrack licenses. (Repealed effective July 1, 


2028.) _ 


A. Alicense to conduct a race meet in New Mexico shall be classified as either a class Aor class 


B license, determined by the commission as follows: 


(1) aclass A racetrack license shall be fasted to a racetrack licensee who received from all 
race meets in the preceding calendar year a gross amount wagered through the pari-mutuel sys- 
tem of ten million dollars ($10,000,000) or more; and 

(2) aclass B racetrack license shall be issued to a racetrack licensee who received from 


all'race meets in the preceding calendar year a gross amount wagered through the pari- rmutuel 
system of less than ten million dollars ($10, 000,000). 

~ B. Anew racetrack license to conduct a race meet in New Mexico shall be given a classification 
by the commission based on an estimate of the anticipated gross amounts projected to be received 
by the new racetrack licensee from all pari-mutuel wagering in the racetrack licensee's first full 
calendar year of racing. After the racetrack licensee's first full calendar year of racing, the commis- 
sion shall review the classification and change it if necessary. 

’-C.° Each class of license is subject to all provisions of the Horse Racing Act, except as otherwise 
provided in that act. The commission shall adopt and promulgate rules necessary to provide for 
license classification. 


if 


Delayed repeals. — For delayed repeal of this section, 


History: Laws 2007, ch. 39, § 6. 
see 60-1A-29 NMSA 1978. 


60-1A-7, All license applications; background Janu a rules. 
(Repealed effective July 1, 2028.) 


A: A person applying for a license pursuant to the Horse Racing Act shall submit to a back- 
ground investigation to be conducted by the board. The commission and the board shall adopt 


11 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved, 


60-1A-8 BUSINESS. LICENSES 60-1A-8 


rules to coordinate the manner in which the background investigations are conducted. The rules 
shall at minimum require that: , 

(1) an applicant for a license shall submit two fingerprint cards to the commission, with 
one card to be submitted to the board for a statewide check and the other card to be submitted to 
the federal bureau of investigation for a nationwide check; 

(2) arrest record information from a law enforcement agency or the federal bureau of in- 
vestigation and information obtained as a result of the background investigation conducted by 
the board is privileged and shall not be disclosed to persons not directly involved in the decision 
affecting the specific applicant; é 

(3) an applicant shall provide all of the information required by the commission; and 

(4) the cost of the background investigation shall be paid by the applicant. 

B. An applicant for a license who is denied the license by the commission shall have an op- 
portunity to inspect and challenge the validity of the record on which the denial of the license was 
based. ; 


History: Laws 2007, ch. 39, § 7; 2019, ch. 209, § 3. The 2019 amendment, effective July i, 2020, removed 
Delayed repeals. — For delayed repeal of this section, the requirement of submitting fingerprint cards upon li- 
see 60-1A-29 NMSA 1978. cense renewal; and in Subsection A, Paragraph A(1), after 


"applicant for license", deleted "or license renewal". 


60-1A-8. Racetrack licenses; applications; specific requirements. 
| (Repealed effective July 1, 2028.) 


A. It is a violation of the Horse Racing Act for a person to hold a public horse race or a race 
meet for profit or gain in any manner unless the person has been issued a racetrack license by 
the commission and has been authorized by the commission to hold the horse race or race meet on 
specific dates. 

B. An application for a racetrack license shall be submitted in writing on forms designated by 
the commission. An applicant shall affirm that information contained in the application is true 
and accurate. The application shall be signed by the applicant or the applicant's agent, and the 
signature shall be notarized. 

C. A racetrack license shall be valid for a period not to exceed one year. The commission may 
renew a racetrack license upon expiration of the term of the license. 

D. Renewal applications for racetrack licenses shall be filed no later than June 1 of each year. 
The race dates for the upcoming year shall be set by the commission after the commission receives 
all renewal applications. 

E, An application shall specify the dates and days of the week of the race meet that the appli- 
cant is requesting the commission to approve. 

F, An application shall be filed not less than sixty days prior te the first day the proposed horse 
race or race meet is to be held. 

G. The fee for a new racetrack license issued pursuant. to this section shall not exceed five 
thousand dollars ($5,000). 

H. The commission may bchedule a date for a hearing on the application for a new racetrack 
license to determine the eligibility of the applicant pursuant to the Horse Racing Act or as needed 
for determining the eligibility for the renewal of a racetrack license. The applicant shall be noti- 
fied of the hearing at least five days prior to the date of the hearing. The applicant has the right 
to present testimony in support of the application. Notice shall be mailed to the address of the ap- 
plicant appearing upon the application for the racetrack license. Notice of the hearing date, time 
and location shall be postmarked by United States mail five days prior to the date of the hearing. 
Deposit of the hearing notice in United States mail constitutes notice. 

I. If, after a hearing on the application, the commission finds the applicant ineligible pursuant 
to the provisions of the Horse Racing Act or rules adopted by the board, the racetrack license shall 
be denied. 

J. Ifthere is more than one application Ey a racetrack license pending at the same time, the 
commission shall determine the racing days that will be allotted to each successful applicant. 
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Upon renewal, the commission shall determine the racing days that will be allotted to each appli- 
cant upon terms and conditions established by the commission. 

K. A person shall not have a direct, indirect or beneficial interestiof any nature, whether or not 
financial, administrative, policymaking or supervisory, in more than two horse racetracks in New 
Mexico. For purposes of this:subsection, a person shall not be considered to have a direct, indirect 
or beneficial interest in a horse racetrack if the person owns or holds less than ten percent of the 
total authorized, issued and outstanding shares of a corporation that is licensed to conduct a race 
meet in New Mexico, unless the person has some other direct; indirect or beneficial interest of any 
nature, whether or not financial, administrative, Ly! Gained or’ supervisory, in more than two 
licensed horse racetracks. 

L: To determine interest lo in a’ racetrack, to the extant that the interest is based on stock 
ownership: 

(1). stock owned, directly or indirectly, by or for’ a citrpdt atichl partnership, estate or trust 
shall be considered as being owned proportionately by its shareholders, partners or beneficiaries; 

(2). .an individual shall be considered as owning the stock, directly or indirectly, if it is held 
by an immediate family member. For purposes of this paragraph, an "immediate family member" 
includes only the individual's siblings, spouse or children; and 

(3) stock constructively owned by a person by reason of the application of Paragraph (1) of 
this subsection shall be considered to be actually owned by the person; and stock shall:be construc- 
tively owned by an individual by reason of the application of Paragraph (2) of this subsection if 
the purpose of the constructive ownership is to make a person other en the individual applicant 
appear as the owner of the stock. | 

M. A corporation holding a racetrack license shall not issue to a person Gere of its Fost 
amounting to ten percent or more of the total authorized, issued and outstanding shares, and a 
corporation holding a racetrack,license shall not issue shares of its stock that would, when com- 
bined with that stock transferee's existing shares owned, total more than ten percent of the total 
authorized, issued and outstanding shares of the corporation, unless: 

(1) the corporation gives written notice to the»commission at least sixty days before the 
contemplated stock transfer that the person to whom the stock is being transferred will become an 
owner of ten percent or more of the total pattontzer, issued and outstanding shiner of the corpora- 
tion; and 

(2) the corporation receives written peranet from the commission of the proposed trans- 
fer. 

N. A determination made by the commission of a matter;pursuant to this section shall be final 
and not subject to appeal. 


History: Laws 2007, ch. 39, § 8. 

Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 

Cross references. — For rule-making authority of rac- 
ing commission, see 60-1A-4 NMSA 1978. 

For Uniform Parentage Act, see 40-11-1 NMSA 1978 et 
seq. 


ANNOTATIONS 


Licensee contracts to be submitted to commission 
for approval. — This section does not require a licensee 


to obtain the approval of the racing commission before the 
licensee enters a contract. The statutory language refers 
to approval of contracts and thus presupposes an existing 
contract. Once the contract is entered, submission of the 
contract to the state racing commission for its approval is 
to be required, and if there is no submission for approval, 
the possible penalty is cancellation or revocation of the 
racing license. Sierra Blanca Sales Co, v. Newco Indus., 
Inc., 1972-NMCA-1538, 84 N°M. 524, 505 P.2d 867, cert. 
denied, 84 N.M. 512, 505 P.2d 855 (decided under former 
law). 


60-1A-9. Secondary licenses; applications; specific requirements. 
(Repealed effective July 1, 2028.) 


A. A person who is actively and directly engaged in the administration of a horse racetrack, 
whether in a financial, administrative, policymaking or’ supervisory capacity, shall hold a second- 
ary license issued by the commission. 

B. An application for a secondary license shall be submitted in writing on forms designated by 
the commission. An applicant shall affirm that information contained in the application is true 
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and accurate. The application shall be signed si the applicant or the applicant's agent, and the 
signature shall be notarized. 

C.. If anapplicant:for a pentieroea ligénded isa vit peaitiiihcs all bff eon directors, lemons or r Héld: 
ers of evidence of indebtedness of the corporation and all persons who participate in any: manner 
in a financial, administrative, rei 0 dita or supervisory capacity are as age ae to hold'a second- 
ary license issued by the commission. 

D. A person who owns or ‘holds, directly, initliractlsi or Hiskatioiallst ten percent or more of the 
total authorized, issued: and outstanding shares of a corporation that is a racetrack licensee is re- 
quired to hold:a secondary: license issued by the commission. If the commission finds that a person 
who owns or holds, directly, indirectly or beneficially, ten percent or more of the total authorized, 
issued and outstanding shares of a:corporation that is a racetrack licensee is unqualified to be 
issued a secondary license, the commission shall give notice of its finding to the corporation and 
to the person owning or holding the interest. The ineligible person:shall without delay offer the 
shares to the corporation for purchase. If the corporation does not elect to purchase the shares, the 
person owning or holding the interest may: offer the interest to other pupehbsei ir ake to prior 
approval of the purchasers by the commission. 

E. A secondary license shall be valid for a peste not to exéded three years. The commission 
may renew a secondary license upon expiration of the term of the license. 

F. The fee for a secondary license:issued preee to this section shall not exceed five hundred 
dollars ($500). + i to 1 | 


Delayed repeals. — For delayed:repeal of this section, 


waco Laws 2007, ch. 39, § 9. 
see 60-1A-29 NMSA 1978. 


60- 1A-10. ‘Oecinpational licensee: appliddttons spetific requirements. 
(Repealed effective July 1, 2028.) , 


A. A person required by the Horse Racing Act to have an occupational license shall apply for 
and may be issued an occupational license by the commission. 

B. An application for an occupational license shall be submitted in writing on Atel diaeitnuved 
by the commission. An applicant shall affirm that information contained in the application is true 
and accurate. The application shall be signed by the applicant or the applicant's agent. 

C. An occupational license shall be valid for a period not to exceed five years. The commission 
may renew an occupational license upon expiration of the term of the license. 

D. The fee for an occupational license issued pursuant to this section shall not exceed one hun- 


dred dollars ($100). 


History: Laws 2007, ch. 39, § 10. 
Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


ANNOTATIONS 


Authority to suspend trainer, regardless of guilty 
intent or knowledge. — State racing commission had 
authority under this section to make rules imposing strict 


accountability upon trainer for the condition of a horse he 
enters in a race and requiring suspension if he enters a 
horse which is then shown by compétent analysis to have 
any prohibited substances in its urine, saliva, blood or 
body, regardless of proof of guilty intent or knowledge on 
the part of the trainer. Jamison v. State Racing Comm'n, 
1973-NMSC-028, 84 N.M. 679, 507 P.2d 426 (decided un- 
der former law). 


60-1A-11. Granting a license; standards; denial and revocation; 
suspension and penalties. (Repealed effective July 1, 2028.) 


A. A license shall not be issued or renewed unless the applicant has satisfied the commission 


that the applicant: 


(1): is of good moral character, i is honest: and. has integrity; 
(2) does not currently have a license suspended by a horse racing licensing authority in 


another jurisdiction; 


(3) does not have any prior, activities, criminal record, reputation, habits or associations 


that: 
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(a) pose a threat to the public interest; 
(b) pose a threat to the effective regulation and control of horse racing; or 
(c) create or enhance the dangers of unsuitable, unfair or illegal practices, methods 
and activities in the conduct’ of horse racing, the business of operating a horse racetrack licensed 
pursuant to the Horse Racing Act or the financial activities incidental to operating a horse race- 
track; . cig 
(4) ‘is qualified to be licensed consistent with the Horse Racing Act; 
(5) has sufficient business Probiby, competence and experience in horse racing as deter- 
mined by the commission; . ai 
(6) has proposed financing that is sufficient for the nature of the Niperige and from a suit- 
able source that meets the criteria set forth in this subsection; and 
(7) is sufficiently capitalized pursuant to standards set by the commission to comehace the 
business covered by the license. 

B. The commission shall establish by rule additional qualifications for a licensee as it deems in 
the public interest. 

C. \A person issued or applying for an occupational license who has positive test results for a 
controlled substance or who has been convicted of a violation of a federal or state controlled sub- 
stance law shall be denied a license or shall be subject to revocation of an existing license unless 
sufficient evidence of rehabilitation is presented to the commission. 

D. The commission may deny or revoke an occupational license if the applicant or occupational 
licensee, for the purpose of stimulating or depressing a racehorse or affecting its speed or stamina 
during a race or workout, is found to have administered, attempted to administer or conspired 
to administer to a racehorse, internally, externally or by injection, a drug, chemical, stimulant or 
depressant, or other prohibited substance as defined by the association of racing commissioners 
international, incorporated, or a successor organization or, if none, by another nationally recog- 
nized organization that has published substantially similar guidelines that are generally accepted 
in the horse racing industry as determined by the commission. 

EK. In addition to its authority to deny or revoke an occupational license for the conduct de- 
scribed in Subsection D of this section, the commission may suspend a license and impose fines 
ona licensee. For suspensions and fines, the commission shall adopt as its own rules the model 
rules for the imposition of penalties for the use of prohibited substances published by the as: 
sociation of racing commissioners international, incorporated, or a successor organization or, if 
none, by another nationally recognized organization that has published substantially similar 
rules that are generally accepted i in the horse racing industry as determined by the commis- 
sion. 

F. The commission shall revoke for a period not to exceed five years an occupational license if 
the occupational licensee used, attempted to use or conspired with others to use an electrical or 
mechanical device, implement or instrument for the purpose of affecting the speed or stamina of 
a racehorse. / 

G. The burden of proving the alaitications of an applicant or licensee to be issued a cote or 
have a license renewed shall be on the applicant or licensee: 7 


© 


History: Laws 2007, ch. 39, § 11; 2013, ch. 103, § 2; - by the governor on March 15, 2017. Pursuant to the First 


2017, ch, 28, § 1; 2017, ch. 145, $1. Judicial District Court’s decision in State ex rel, New 
Delayed repeals, — For delayed repeal of this section, Mexico Legislative Council v. Honorable Susana Marti- 
see 60-1A-29 NMSA 1978. nez, Governor of the State of New Mexico et al., D-101- 
Cross references, — For duty of the gaming control CV-2017-01550, and affirmed by S.Ct. Order No, S-1- 
board to conduct background investigations pursuant to SC-36731, on April 25, 2018, which held that Article IV, 
the Horse Racing Act, see 60-2E-7 NMSA 1978, Section 22 of the New Mexico Constitution requires that 
Duplicate amendments, — Laws 2017, ch. 28,8 1 and objections must accompany a returned bill, Senate Bill 
Laws 2017, ch. 145, § 1, both effective July 1, 2017, en- 184 was chaptered into law by the Secretary of State. 
acted identical amendments to this section. The section Pursuant to 12-1-8 NMSA 1978, the section was set out 
is set out as amended by Laws 2017, ch. 28, § 1..See com- as amended by Law 2017, ch. 28, § i 
piler’s note below. The 2017 amendment, effective July 1, 2017, removed 
Compiler’s notes, — Laws 2017, ch, 28, § 1, was signed certain exceptions to conduct that requires denial or revo- 
into law by the governor on March 30, 2017. cation of an occupational license, and authorized the state 
Senate Bill 184,(Laws 2017, ch..145), enacted by the racing commission to revoke occupational licenses for a 
Fifty-Third Legislature, First Session, 2017, was vetoed period not to exceed five years if the licensee attempted 
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to use or conspired with others to use an electrical or me- or depressant, or", deleted "foreign substance not natu- 
chanical device for the purpose of affecting the speed or rally occurring in a racehorse" and added "performance- 
stamina of a racehorse; in the catchline, added "denial and’ altering substance as defined by the association of racing 
revocation; suspension and ‘penalties"; in Subsection A, — commissioners international, incorporated, or a successor 
Paragraph A(1), after "character", deleted "honesty". and organization or, if none, by-another nationally recognized 
added "is honest", and after "and", added "has", and in organization that, has published substantially similar 
Paragraph A(3), in the introductory clause, after "does not guidelines that are generally accepted in the horse rac- 
have", added "any"; deleted former Subsection D, which ing industry as determined by the commission"; in Para- 
provided for the denial of occupational licenses for certain’ graph (2) of Subsection E, after "implement or instru- 
violations, and redesignated former Subsection E as new ment, except”, deleted "an ordinary whip" and added "a 
Subsection D;'in Subsection D, deleted "An occupational commission-approved ‘riding crop"; and deleted former 
license may be denied or revoked" and added "The com- Subsection G, which provided that the commission’s de- 
mission may deny or revoke: an occupational license", de- termination of a matter was final and not subject to ap- 
leted the paragraph designation "(1)", after "stimulant or peal. 

depressant, or other", deleted "performance altering" and 

added "prohibited", after "as determined by the commis- ' ANNOTATIONS 


sion", deleted "unless the applicant or occupational li- 


District judge has no jurisdiction to restrain state 
censee has been specifically permitted to do so by the com- seed — 


reeey vt racing commission from enforcing the suspension of 
mission or a steward; or", and deleted former Paragraph a jockey's license because of the failure of the jockey to 
E(2), which listed certain prohibited acts and exceptions; first exhaust his administrative remedies. State Racing 


added new Subsections E and F, and redesignated former Comm'n:v. McManus. 1970-NMSC-134.82:N.M. 108. 476 
Subsection F as Subsection G; and | in Subsection G, after P.2d.767 (decided toden former law). ; F 


"to be issued", added "a license". Mandamus available remed 
y when commission 
The 2013 amendment, effective June 14, 2013, added exceeds authority. — While suspension of petitioner's 


the condition that the applicant does not have a license license and forfeiture of the purse ordinarily are matters 
suspended in another jurisdiction; provided a nationally within the discretion of the commission and not review- 
recognized classification of prohibited substances; added able on appeal, mandamus is available to a petitioner to 
Paragraph (2) of Subsection A; in Subparagraph (c). of make certain that the commission does not exceed its au- 
Paragraph (3) of Subsection A, after."operating a horse . thority under this section.| Sanderson v. N.M. State Rac- 


racetrack", added."licensed pursuant to the Horse Racing C. 1969-NMSC-031, 80 N,M.,200, 453: P.2d 370 
Act"; in Paragraph (1) of Subsection E, after "stimulant Re he mutant a 


60-1A-12. Stewards; powers; duties. (Repealed effective July, 2028.) 


There shall be three stewards, licensed and employed by the commission, to supervise each horse 
race meet. One of the stewards shall be designated. the presiding official steward of the race meet, 
Stewards, other than the presiding official steward, shall be employed subject tothe approval of 
the racetrack licensee. All stewards shall be licensed or certified by a nationally recognized horse 
racing organization. Stewards shall exercise those powers and duties prescribed by commission 

rules, A decision or action of a steward may be reviewed. or reconsidered by the commission. 


History: Laws 2007, ch. 39, 5 12. Delayed repealeas — For Soiatet repeal of this section, 
see 60-14-29 NMSA ett 


60-1A-13. Equine health and testing paisa cui elHlcebeat ps duties. 
(Repealed effective July, 1, 2028.) 


The commission shall hire or contrac with. an equine health and ret Nd apts Ant equine 
health and testing advisor shall be a doctor of veterinary medicine or shall hold a doctorate degree 
in chemistry or a related field and shall be knowledgeable and experienced in the techniques used 
for testing the specimens collected pursuant to Section 60-1A-14 NMSA 1978. The equine health 
and testing advisor shall exercise the duties prescribed a rules of the commission. 


History: Laws 2007, ch. 39, § 13; 2017, ch. 28; § 3} Senate Bill 184 (Laws 2017, ch, 145), enacted by the 


2017, ch.:145, § 2. Fifty-Third Legislature, First Session, 2017; was vetoed 

Delayed repeals. — For delayed ae of this section, by the governor on March 15, 2017; Pursuant to the First 
see 60-1A-29 NMSA 1978. Judicial District Court’s decision in State ex rel. New 

Duplicate amendments. — Laws 2017, ch, 28, § 2 and Mexico Legislative Council v. Honorable Susana’ Marti- 
Laws 2017, ch. 145, § 2, both effective July 1, 2017, en- nez, Governor of the State of New Mexico et al., D-101- 
acted identical amendments to this section. The section CV-2017-01550, and affirmed by S.Ct. Order No, S-1- 
is set out. as amended by Laws 2017, ch. 28, § 2. See com- SC-36731, on April 25, 2018, which held that Article IV, 
piler’s note below. Section 22 of the New Mexico Constitution requires that 

Compiler’s notes. — Laws 2017, ch. 28, § 2, was signed objections must accompany a returned bill, Senate Bill 
into law by the governor on March 30, 2017. 184 was chaptered into law by the Secretary of State. 
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‘Pursuant to 12-1-8 NMSA 1978, the section was set out chemist" and added "equine health and testing advisor", 
as amended by Law 2017, ch, 28, § 2. after "shall", added "be a doctor of veterinary medicine 

The 2017 amendment, effective July 1, 2017; required or shall", after "techniques used for testing the", deleted 
the state racing commission to hire or contract with an "blood, urine and saliva of horses for drugs, chemicals, 
equine health and testing advisor, and removed the pro- stimulants, depressants or other foreign substances not 
vision requiring the commission to designate:an official naturally occurring in a horse. The official chemist may 
chemist; in the catchline, deleted "Official: chemist" and be an employee of a private laboratory located in New 
added, "Equine health and testing: advisor". after "The Mexico or an employee of an agency of New Mexico" and 
commission shall’, deleted "designate at) least one offi- added "specimens collected pursuant to Section 60-1A-14 
cial chemist" and added "hire or contract with an equine NMSA. 1978", and after "The", deleted "official chemist" 


health and testing advisor", after "An", deleted -"official and added "equine health and testing advisor". 


vi 


60-1A-14. Testing specimens. (Repealed effective July 1, 2028.) 


A, The commission shall adopt rules applying to the handling of pre- and post-race, out-of- 
competition and necropsy: testing of blood serum plasma, urine or other appropriate test samples 
identified by the commission to be' taken from racehorses, following guidelines that meet or exceed 
the standards established'in model rules published by the association of racing commissioners in- 
ternational, incorporated, or a successor organization or, if none, by another nationally recognized 
organization that has published substantially similar guidelines that are generally accepted in 
the horse racing industry as determined by the commission. 

B. Each specimen taken from a racehorse shall be divided into two or more samples, and: 

(1) one sample, designated as the "official sample", shall be tested by the commission 
or its designated laboratory in order to detect the presence of unauthorized drugs, chemicals, 
stimulants, depressants or other prohibited substances as defined in guidelines published by the 
association of racing commissioners international, incorporated, or-a successor organization or, 
if none, by another nationally recognized organization that has published substantially similar 
guidelines that are generally accepted in the horse racing industry as determined by the com- 
mission; and 

(2) the remaining samples, each designated as a "split sample", may be forwarded by the 
commission to the scientific laboratory division of the department of health or maintained by the 
commission in a manner that meets or exceeds the guidelines identified in Paragraph (1) of this 
subsection. 

C. Aftera sotto t test result on the official sample tested by the commission or its designated 
laboratory and: upon a written request from the president, executive director or manager of the 
New Mexico horsemen's association on forms designated by the commission, a corresponding split 
sample shall be travisferred to an cata ta laboratory in a manner prescribed by commission 
rule, 

D.° All samples shall be kept in a controlled environment for a period of time specified by the 

commission in each case. 
E. ‘The commission shall contract with an independent laboratory to maintain a quality assur- 
ance program. The laboratory shall meet or exceed the current national laboratory standards for 
the testing of drugs or other foreign substances in a horse, as established by the association of rac- 
ing commissioners international, incorporated, or of a successor organization or, if none; of another 
nationally recognized organization that has published substantially similar guidelines that are 
generally accepted in the horse racing industry. 


History: Laws 2007, ch, 39, § 14; 2013, ch. 102, § 2; Compiler’s notes. — Laws 2017, ch; 28, § 3, was signed 


2013, ch, 108, § 3; 2015, ch, 140, § 1; 2017, ch. 28, § 3; into law by the governor on March 30, 2017. 
2017, ch, 145, § 8. Senate Bill 184,(Laws 2017, ch. 145), enacted, by the 
Delayed repeals. — For delayed repeal of this section, Fifty-Third Legislature, First Session, 2017, was vetoed 
see 60-1A-29 NMSA 1978, by the governor on March 15, 2017. Pursuant to the First 
Repeals. — Laws 2015, ch, 140, § 3 repealed Laws Judicial District Court’s decision in State ex rel. New 
20183, ch. 102, § 2, effective tune 19, 2015. Mexico Legislative Council v. Honorable Susana Marti- 
Duplicate amendmebta.— Laws 2017, ch. 28, § 3 and nez, Governor of the State of New Mexico et al., D-101- 
Laws 2017, ch. 145,.§ 3, both effective duly fs 2017, en- CV-2017-01550, and affirmed by S.Ct. Order No. S-1- 
acted identical amendments to this section. The section SC-36731, on April 25, 2018, which held that Article IV, 
is set out as amended by Laws 2017, ch. 28, § 3. See com- Section 22 of the New Mexico Constitution requires that 
piler’s note below. _ objections must accompany a returned bill, Senate Bill 


184 was chaptered into law by the Secretary of State. 
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Pursuant to 12-1-8 NMSA 1978, the section was set out The 2015 amendment, effective June 19, 2015, re- 
as amended by Law 2017, ch. 28,§3. | quired the racing commission to adopt drug testing rules 

The 2017 amendment, effective July 1, 2017, clarified that meet or exceed standards in internationally rec- 
the designation and handling of testing samples taken ognized model rules; in Subsection A, after "handling", 
from racehorses; in Subsection B, after "two or more", de- deleted "and" and added "of pre- and post-race, out-of- 
leted "equal", in Paragraph B(1), after "one sample", added competition and necropsy", after "taken from racehorses", 
"designated as the ‘official sample”, after "depressants or added the remainder of the sentence. 
other", deleted "performance altering substances" and The 2013 amendment, effective June 14, 2013, pro- 
added "prohibited substances", after "as defined", added vided a nationally recognized classification of prohibited 
"in guidelines published", in Paragraph B(2), deleted "sec- substances; in’ Subsection A, after "handling and testing 
ond sample shall" and added "remaining samples, each or", deleted "urine and other specimens" and added "blood 
designated as a ‘split sample’, may", after "department serum plasma, urine or other appropriate test samples"; 
of health", added "or maintained by the commission in a in Subsection B, in the introductory sentence, after "two or 
manner that meets or exceeds the guidelines identified in more", added "equal"; in Paragraph (1) of Subsection B, af- 
Paragraph (1) of this subsection"; in Subsection C, after ter "depressants or other", deleted "foreign substances not 
"positive test result on the", added "official", after "des- naturally occurring in a horse" and added the remainder 
ignated by the commission", deleted "the scientific labo- of the sentence; in Subsection C, at the beginning of the 
ratory division shall transmit the corresponding second Tone after "After", deleted "an inclusive or" and added 


; and in Subsection E, added the second sentence, 
» ANNOTATIONS 


Retesting of specimens. — This section does not pro- 


sample to the New Mexico horsemen’s association" and 
added "a corresponding split sample shall be transferred 
to an independent laboratory in a manner prescribed by 
commission rule"; and in Subsection D, deleted "The sci- 


entific laboratory division shall keep", after "All samples", ;. hibit retesting of specimens after a clear official test has 
added "shall be kept", and after "period of’, deleted "at heen had and the purse for the race released. Claridge v, 
least three months" and added "time specified by the com- NM. State Racing Comm'n, 1988-NMCA-056, 107 N.M. 
mission’in each case". ‘632, 763 P.2d 66 (decided under former law). 


60-1A-14.1. Racehorse testing fund; created; purpose. seaDeeratl 
effective July 1, 2028.) 


The "racehorse testing fund" is created in the state treasury. The purpose of the fund is to ensure 
the testing of racehorses at a laboratory that meets or exceeds the current national laboratory 
standards for the testing of drugs or other foreign substances not naturally occurring ina horse, 
as established by the association of racing commissioners international, incorporated, or of a suc- 
cessor organization or, if none, of another nationally recognized organization that has published 
substantially similar guidelines that are generally accepted in the horse racing industry. The fund 
consists of one-half of the daily capital outlay tax appropriated and transferred pursuant to Para- 
graph (4) of Subsection A of Section 60-1A-20 NMSA 1978 and appropriations, gifts, grants and 
donations made.to the fund. Income from investment of the fund shall be credited to the fund. The 
commission shall administer the racehorse testing fund, and money in the fund is appropriated to 
the commission for the handling of pre- and post-race, out-of-competition and necropsy testing of 
blood serum plasma, urine or other appropriate test samples taken from racehorses pursuant to 
Section 60-1A-14 NMSA 1978 and to compensate the equine health and testing advisor employed 
or selected pursuant to Section 60-1A-13 NMSA 1978,:Any unexpended or unencumbered bal- 
ance remaining in the racehorse testing fund at the end of a fiscal year in excess of six hundred 
thousand dollars ($600,000) shall revert to the general fund. Expenditures from the fund shall.be 
made on warrant of the secretary of finance and administration pursuant to vouchers signed by 
the executive director of the commission. 


History: Laws 2013, ch. 102, § 1; 2015, ch. 140, § 2; Mexico Legislative Council v. Honorable Susana Marti- 
2017, ch. 28, § 4; 2017, ch. 145, § 4. nez, Governor of the State of New Mexico et al., D-101- 

Delayed repeals, — For delayed repeal of this section, CV-2017-01550, and affirmed by S.Ct. Order No. S-1- 
see 60-1A-29 NMSA 1978. ~ SC-36731, on April 25, 2018, which held that Article IV, 

Duplicate amendments. — Laws 2017, ch. 28, § 4 and Section 22 of the New Mexico Constitution requires that 
Laws 2017, ch. 145, § 4, both effective July 1, 2017, en- objections must accompany a returned bill, Senate Bill 
acted identical amendments to this section. The section 184 was chaptered into law by the Secretary of State. 
is set out as amended by Laws 2017, ch. 28, § 4: See com- Pursuant to 12-1-8 NMSA 1978, the section was set out 
piler’s note below. as amended by Law 2017, ch. 28, § 4. 

Compiler’s notes, — Laws 2017, ch, 28, § 4, was signed The 2017 amendment, effective July 1, 2017, provided 
into law by the governor on March 80, 2017, that money from the racehorse testing fund be used to 

Senate Bill 184 (Laws 2017, ch. 145), enacted by the compensate the equine health and testing advisor; after 
Fifty-Third Legislature, First Session, 2017, was vetoed "incorporated", added "or of a successor organization or, 
by the governor on March 15, 2017. Pursuant to the First if none, of another nationally recognized organization 
Judicial District Court’s decision in State ex rel. New that has published substantially similar guidelines that 
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are generally accepted in the horse racing industry", and 
after "Section 60-1A-14 NMSA 1978", deleted "following 
guidelines that meet or exceed the standards established 
in model rules published by the association of racing com- 


missioners international, incorporated, or a successor or- . 


ganization or, if none, by another nationally recognized 
organization that has published substantially similar 
guidelines that are generally accepted in the horse racing 
industry as determined by the commission", and added 
"and to compensate the equine health and testing advisor 
employed or selected pursuant to Section 60-1A-18 NMSA 
1978", : 


HORSE RACING ACT 


60-1A-16 


The 2015 amendment, effective June 19, 2015, pro- 
vided that money from the racehorse testing fund shall 
be administered by the racing commission for conducting 
drug testing of racehorses following guidelines that meet 
or exceed standards in internationally recognized model 
rules; after "appropriated to the commission for the han- 
dling", deleted "and" and added "of pre- and post-race, 
out-of-competition and necropsy", after "pursuant to Sec- 
tion 60-1A-14 NMSA 1978," added the remainder of the 
sentence, 


60-1A-15. Pari-mutuel wagering authorized; gambling statutes do not 
apply. (Repealed effective July 1, 2028.) 


A. A racetrack licensee may conduct pari-mutuel wagering on live horse races or on simul- 


casted horse races. 


B. Pari-mutuel wagering may be conducted only on the licensed premises where a live horse 
race is conducted or where a simulcast horse race is televised or projected on the racing grounds of 


the licensed premises of a racetrack licensee. 


C. _ The sale to patrons present on the licensed premises of a racetrack licensee of pari-mutuel 
tickets or certificates is not gambling as defined in Section 30-19-2 or 30-19-3 NMSA 1978. 
D. Placing a wager while on the licensed premises of a racetrack licensee is not placing a bet 


pursuant to Section 30-19-1 NMSA 1978. 


K. The licensed premises of a horse racetrack is not a gambling place as defined in Section 30- 


19-1 NMSA 1978. 


History: Laws 2007, ch. 39, § 15. 
Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978, 


ANNOTATIONS 


Section legalizes pari-mutuel betting under fixed 
conditions and declares that it shall not be construed as 
gambling. Patton v. Fortuna Corp., 1960-NMSC-136, 68 
N.M. 40, 857 P.2d 1090 (decided under former law). 

Unjust enrichment rule overridden by public 


policy against gambling. — The public policy of New © 


Mexico. is to restrain and discourage gambling and must 
override the rule which prevents unjust enrichment, par- 
ticularly where there is a choice between that which is 
considered to be for the benefit of the public at large as 
distinguished from any benefit’ to an individual litigant. 
Schnoor v. Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 
922 (decided under former law). 

One not physically present at track not consid- 
ered patron. — It was the intention of the legislature to 
exempt pari-mutuel betting from the general provisions 


of the gambling laws only when done by patrons who are 
physically present at the track and one who is not per- 
sonally present at the track is not a patron thereof and 
does not come within the pari-mutuel exemption. Schnoor 
v. Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 922 (de- 
cided under former law). 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 38 Am. 
Jur. 2d Gambling § 58. 

Pari-mutuel and similar betting methods on race as 
game of change or gambling, 52 A.L.R. 74. 

Constitutionality of statute which affirmatively permits 
pari-mutuel method of wagering at race tracks, 85 A.L.R. 
622. 

Statutes permitting specified forms of betting, construc- 
tion and application of, 117 A.L.R. 828. 

Winner's rights and remedies in respect.of pari-mutuel 
and similar legalized betting systems, 165 A.L.R. 838. 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use of messenger services 
to place wagers in pari-mutuel pool, 78 A.L.R.4th 483. 

38 C.J.S. Gaming § 28. 


60-1A-16. Simulcasting. (Repealed effective July 1, 2028.) 


A. All simulcasting of horse races shall have prior approval of the commission, and the com- 
mission shall adopt rules concerning the simulcasting of horse races as provided in.this section. 

B. <A racetrack licensee shall not be allowed to simulcast horse races unless that racetrack li- 
censee offers at least seventeen days per. year of pari-mutuel wagering on live horse races run on 
the premises of the racetrack licensee. 

C.. The commission may permit exporting of a horse race being run by a racetrack licensee 
to another racetrack licensee within New Mexico or exporting of a horse race from a racetrack 
licensee to another location holding a pari-mutuel or gaming license that allows simulcasting of a 
horse race from outside:of the state or jurisdiction that licenses that out-of-state facility. 
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D. The commission may permit importing by a racetrack licensee of horse races that are being 
run at racetracks outside of the state licensed by a host state. 

E.. Pari-mutuel wagering on simulcast horse races shall be prohibited except on the licensed 
premises of a racetrack licensee during the licensee's race meet at the horse racetrack or when 
the racetrack licensee is importing a race meet from another New Mexico-licensed horse race- 
track. 

\F. A New Mexico-licensed horse racetrack that is within a radius of eighty miles of any ether 
New Mexico-licensed horse racetrack with a race meet in progress may only conduct pari-mutuel 
wagering on imported horse races if there is a written agreement between the two racetrack li- 
censees allowing pari-mutuel wagering on imported horse races during the period of time that the 
live horse races are taking place. 


History: Laws 2007, ch. 39, § 16. iS » Delayed repeals, — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


60-1A-17. Interstate common pool wagering; authorized. (Repealed 
effective July 1, 2028.) 


A. Subject to the federal Interstate Horseracing Act of 1978, the commission may permit a 
racetrack licensee to participate in interstate common pools, All provisions of the Horse Racing 
Act that govern pari-mutuel wagering apply to pari-mutuel wagering in interstate common pools 
except as otherwise provided in this section. 

B. Daily pari-mutuel tax and daily capital outlay tax shall not be imposed. upon amounts wa- 
gered in an interstate common pool other than upon amounts wagered within New Mexico. 

C. Subject to prior approval of the commission, the following provisions apply when a race- 
track licensee participates in interstate common pools on a horse race that originates outage of 
New Mexico: 

(1) a racetrack licensee may combine its pari- -mutuel pools at the host track rid ther 
locations, The types of wagering, takeout, distribution of winnings and rules of racing in effect for 
pari-mutuel pools at the host track shall govern wagers placed in New Mexico and merged into the 
interstate common pool, Breakage for interstate common pools shall be calculated in accordance 
with the rules governing the host track and shall be distributed i in a‘manner agreed upon by the 
racetrack licensee in New Mexico and the host track; 

(2) \ with the concurrence of the host track, an interstate common pool that excludes the 
host track may be formed with the racetrack licensee in New Mexico and other locations outside 
of the.host state. When an interstate common pool is formed pursuant to this paragraph, the com- 
mission may approve types of wagering, takeout, distribution of winnings, rules of racing and cal- 
culation of breakage that are different from those that are in effect in New Mexico; provided that 
the rules are applied consistently to.all persons in the interstate common pool; 

(3) the racetrack licensee may deduct from retainage resulting from.an interstate common 
pool a reasonable fee to be paid to the person conducting the horse race at the host track for the 
privilege of conducting pari-mutuel wagering on the race and participating in the interstate com- 
mon pool and for payment of costs incurred to transmit the simulcast horse race; and 

(4) provisions of New Mexico law or contracts governing the distribution. of daily pari- 
mutuel tax and daily capital outlay tax and breeders’ or other awards and purses from the takeout 
from wagers placed in New Mexico shall remain in effect for wagers placed in an interstate com- 
mon pool; provided that if the commission approves an adjustment in the takeout rate, the distri- 
bution of the takeout within ‘New Mexico shall be adjusted proportionately to reflect the adjust- 
ment in the takeout rate; and provided further that with the concurrence of the racetrack licensee 
and the organization representing a majority of the breeders, horsemen or other persons entitled 
to shares of the distribution and subject to approval of the commission, the eas shares to 
breeders’ or other awards or purses may be modified/ 

D. Subject to prior approval of the commission, the following provisions Seis when a race- 
track licensee in New Mexico participates in interstate common pools as.a host track: 
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(1) a racetrack licensee may permit one or more of its horse races to be used for pari- 
mutuel wagering at; and may export a horse race to, one or more licensed sites outside of New 
Mexico. The racetrack licensee may also permit pari-mutuel ‘pools in other locations to be com- 
bined with the racetrack licensee's comparable pari-mutuel wagering pools or with wagering pools 
established in other jurisdictions. The commission may modify its rules and adopt separate rules 
for the interstate common pools and their calculation of breakage; and 

(2) except as otherwise provided in this section, New Mexico law or contracts governing 
the distribution of shares of the takeout for daily pari-mutuel tax or daily capital outlay tax and 
breeders' or other awards and purses shall remain in effect for amounts wagered within New 
Mexico in interstate common pools; provided that with the concurrence of the racetrack licensee 
of the host track and the organization representing a majority of the breeders, horsemen or other 
persons entitled to shares of the distribution, and subject to approval of the commission, the re- 
spective shares to breeders’ or other awards or purses may be modified. 

E, When the laws and rules of the host state and guest states permit, an interstate common 
pool. may be established on a regional or other basis between two or more guest, states and not 
include a merger into the host state's pari-mutuel wagering pool, in which case, one of the guest 
state's tracks shall serve as if it were the host track for the purposes of calculating the pari-mutuel 
wagering pool. An interstate common pool may include members located outside of the United 
States. Except as otherwise set forth in commission rules, participation by a person in an inter- 
state common pool with wagering facilities in one or more states or jurisdictions shall not cause 
the, participating person to be deemed to be doing business in a jurisdiction other than the juris- 
diction in which that person is physically located. 

F.. The commission may adopt rules necessary to implement this section. 


History: Laws 2007, ch. 39, § 17. Cross references. — For the federal Interstate 
Delayed repeals, — For delayed repeal of this section, Horseracing Act of 1978, see 15 U.S.C. 3001. 
see 60-1A-29 NMSA 1978. 


60-1A-18. Daily pari-mutuel tax; imposed; rate. (Repealed effective 
July 1, 2028.) 


A. The "daily pari-mutuel tax" is imposed on a racetrack licensee that offers pari-mutuel wa- 
gering at the racetrack licensee's licensed premises and shall be remitted to the taxation and _rev- 
enue department for deposit in the general fund. 

B. The daily pari-mutuel tax imposed on class A racetrack licensees pursuant to this section 
shall be: 

(1) for each racing day a class A racetrack licensee offers pari-mutuel wagering on live 
on-track horse races, six hundred fifty dollars ($650); provided, however, that a class A racetrack 
licensee shall deduct from the six hundred fifty dollars ($650) and, remit to the municipality in 
which the racetrack licensee is located one hundred fifty dollars.($150) if the racetrack licensee is 
located in a municipality having a population according to the 2000 federal decennial census of: 

(a) less than six thousand located in a county with a population of more than ten 
thousand but less than fifteen thousand; or 

(b) more than eight thousand but less than ten thousand located in,a county with a 
population of more than one hundred thousand but less than one hundred fifty thousand; and 

(2) for each day a class A racetrack licensee offers no, pari-mutuel wagering on live on- 
track horse races and offers solely pari-mutuel wagering on simulcast races pursuant to the Horse 
Racing Act, one-eighth percent of the racetrack licensee's gross daily handle, not to exceed three 
hundred. dollars ($300) per racing day. 

C.. The daily pari-mutuel tax imposed.on a class B racetrack licensee pursuant to this section 
shall be: 

) (1) for each racing day a class B racetrack licensee offers pari-mutuel wagering on live on- 
track horse races, one-eighth percent of the racetrack licensee's gross daily handle, not to exceed 
three hundred dollars ($300) per racing day; and 
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(2) for each day a class B racetrack licensee offers no pari-mutuel wagering on live on- 
track horse. races and offers solely pari-mutuel wagering on simulcast races pursuant to the Horse 
Racing Act, one-eighth percent of the class B racetrack licensee's gross. sally handle,:not to exceed 
three hundred dollar £8800) per ngcing day. | : 


History: Laws 2007, ch. 39, § 18. [ ) Cross references. — For: the general fund, see 6-4-2 
Delayed repeals, — For delayed repeal of this meta’ NMSA 1978, 
see 60-1A-29 NMSA 1978. 


60-1A-19. Retainage; New Mexico horse breeders! association and New 
Mexico horsemen's association; breakage; distribution of 
retained amounts. (Repealed effective July 1, 2028.) 


A. Each racetrack licensee shall notify the commission at least thirty days prior to each race 
meet of: the amount of exotic wager retainage that the racetrack licensee will retain pursuant to 
Paragraph (1) ‘or (2) of this subsection. There shall be an amount retained by ns racetrack li- 
censee equal to: 

(1) for a class A racetrack tideriges! 

(a) nineteen percent of the gross amount wagered on win, — and show, of which: 1) 
eighteen and three-fourths percent shall be retained: by the racetrack licensee; and 2) one-fourth 
percent shall be remitted to the'taxation and revenue department for deposit in the —— fund; 
and 

(b) not less'than twenty-one percent and not greater than twenty-five percent of the 
gross amount wagered in exotic wagers; and 

(2) for a class B racetrack licensee: | 

(a) not less than eighteen and three-fourths percent and not greater than twenty-five 
percent of the gross amount wagered daily on win, place and show; and 

(b) not less than twenty-one percent and not ereater than thirty percent of the gross 
amount wagered in exotic wagers. 

B. There shall be retained by a racetrack licensee for allocatioti to the New Mexico horse breed- 
ers' association amounts equal to: 

(1) five-eighths percent of the gross amount wagered on win, place and show to be allo- 
cated’ weekly to the New Mexico horse breeders' association for further distribution pursuant to 
the provisions of Subsection D of Section 60-1A-24 NMSA 1978; and’ | 

(2) one and three-eighths percent of the gross amount wagered in exotic wagers to be al- 
located weekly to the New Mexico horse breeders' association for further distribution pursuant to - 
the provisions of Subsection D of Section 60-1A-24 NMSA 1978. 

C. The breakage from the gross amount wagered Mh i pari-mutuel wagering shall be 1 re- 
tained by the licensee and allocated as follows: 

(1) fifty percent of the total breakage shall be retained by the racetrack licensee; and 

(2) fifty percent of the total breakage shall be allocated by the racetrack licensee to en- 
hance the race purses of established stakes races that include only New Mexico-bred horses that 
are registered with the New Mexico horse breeders' association. The New Mexico horse breeders’ 
association shall distribute the percentage designated to purses pursuant to Subsection D of Sec- 
tion 60-1-24 [60-1A-24] NMSA 1978, subject to the approval of the commission. 

D. All money resulting from the failure of patrons who purchased winning pari-mutuel Hikate 
during a race meet to redeem their winning tickets before the end of the sixty-day period imme- 
diately succeeding the closing day of the race meet or from all money resulting from the failure of 
patrons who purchased pari-mutuel tickets that were entitled to a refund but were not refunded 
by the end of the sixty-day period immediately following the race meet shall be apportioned as 
follows: 

(1) thirty-three and thirty-three hundredths ig Sg shall be retained by the RanePaCk 
licensee; 
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(2). thirty-three and thirty-four hundredths percent 'shall be distributed to the New Mexico 
horse breeders! association to enhance each racetrack licensee's established overnight purses for 
races that include only horses registered as New Mexico bred pursuant to Paragraph (3) of Subsec- 
tion D of Section 60-1A-24 NMSA 1978, subject:to the approval of the commission; and 

(3), thirty-three and thirty-three hundredths Hencant shall be allocated to the New Mexico 
hdisinar s association for. purses. 

E. One-half percent of the gross amount wagered on simulcast horse races broadcast to a horse 
racetrack in New Mexico shall be distributed by the racetrack licensee to the New Mexico horse- 
men's association for medical benefits for the members of the New Mexico horsemen's association. 
The commission shall by rule provide for the timing and manner of the distribution required pur- 
suant to this subsection and shall audit or arrange for an independent audit of the distributions 
required. 

F,. Amounts to be deducted from the retainage by the racetrack licensee ffom any form of wager 
made on the licensed premises of the racetrack licensee are: 

(1) the daily pari-mutuel tax imposed by Section 60-1A-18 NMSA 1978; 

(2) money allocated in this section 'to the New Mexico horse breeders’ association; 

(8). money allocated by this section to the New Mexico horsemen's association; 

(4) expenses incurred to engage in intrastate simulcasting pursuant tothe Horse Racing 
Act; provided that: the deduction for a racetrack licensee shall be a portion of five percent of the 
gross amount wagered at all the sites receiving the same simulcast horse races and: 

(a) the deduction for a racetrack licensee shall be an amount allocated to the race- 
track licensee by agreement voluntarily reached between all the racetracks sending or receiving 
the same simulcast horse races; or 

(b) . the deduction for a racetrack licensee shall be an raaaate identified by the com- 
mission if all-the racetracks sending or receiving the same simulcast horse races fail to reach a 
voluntary agreement on the level at which to set the rate of the deduction for expenses incurred 
for engaging in intrastate simulcasting; and 

(5)... fees incurred to receive interstate simulcasts pursuant.to the Horse Racing Act, 
.» Ge A racetrack licensee shall allocate to the New Mexico horse breeders’ association five per- 
cent of the daily retainage on interstate common pools received from a guest state by a racetrack 
licensee. Of the net retainage from all wagers, after deductions: 

(1) fifty percent shall be allocated to purses; and 

(2) fifty percent shall be retained by the racetrack licensee. 


History: Laws 2007, ch, 39, § 19. Delayed repeals. — For delayed repeal of this section, 
be see 60-1A-29 NMSA 1978. 


60-1A-20. Daily. capital outlay tax; capital outlay offset; state fair 
commission distribution; daily license fees. (Repealed 
effective July 1, 2028.) 


A. A "daily capital outlay tax" of two and three-sixteenths percent is imposed on the gross 
amount wagered each day at a racetrack where horse racing is conducted on the premises of a 
racetrack licensee and also on the gross amount wagered each day when a racetrack licensee is 
engaged in simulcasting pursuant to the Horse Racing Act. After deducting the amount of offset 
allowed pursuant to this section, any remaining daily capital outlay tax shall be paid by the com- 
mission to the taxation and revenue department from the retainage of a racetrack licensee from 
on-site wagers made on the licensed premises of the racetrack licensee for deposit in the general 
fund. Of the daily capital outlay tax imposed pursuant to this. subsection: 

(1). for a class A racetrack licensee, not more than one-half of the daily capital outlay, tax 
imposed on the first two hundred fifty thousand dollars ($250,000) of the daily handle may be 
offset by the amount that the class A racetrack licensee expends for capital improvements or for 
long-term financing of capital improvements at the racetrack licensee's existing facility; 
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(2) for a class B racetrack licensee, not more than one-half of the daily capital outlay tax 
imposed on the first two hundred fifty thousand dollars ($250,000) of the daily handle may be offset: 
(a) in an amount not to exceed one-half of the offset allowed, the amount expended by 
the class B racetrack licensee for capital improvements; and 
(b) in an amount not to exceed one-half of the offset allowed, the amount expended 
by the class B racetrack licensee for advertising, marketing and promoting horse —— in the 
state; 

(3) through December 31, 2014, for both class A and class B vine weal liebsloeate an 
amount equal to one-half of the daily capital outlay tax is appropriated and transferred to the 
state fair commission for expenditure on capital improvements at the state fairgrounds and 
for expenditure on debt service on negotiable bonds issued for the state fairgrounds' capital 
improvements; and 

(4). on and after January 1, 2015, for both class A and class B racetrack licensees, an 
amount equal to one-half of the daily capital outlay tax is appropriated and transferred to the 
racehorse testing fund. 

B. An additional daily license fee of five hundred dollars ($500) shall be paid to the commission 
by the racetrack licensee for each day of live racing on the premises of the racetrack licensee. 

C. Accurate records shall be kept by the racetrack licensee to show gross amounts wagered, re- 
tainage, breakage and amounts received from interstate common pools and distributions from gross 
amounts wagered, retainage, breakage and amounts received from interstate common pools, as well 
as other information the commission may require. Records shall be open to inspection and shall be 
audited by the commission, its authorized representatives or an independent auditor-selected by 
the commission. The commission may prescribe the method in which records shall be maintained. A 
racetrack licensee shall keep records that are accurate, legible and easy to understand. 

D. Notwithstanding any other provision of law, a political subdivision of the state shall not im- 
pose an occupational tax on a horse racetrack owned or operated by a racetrack licensee. A politi- 
cal subdivision of the state shall not impose an excise tax on a horse racetrack owned or operated 
by a racetrack licensee. Local option gross receipts taxes authorized by the state may be imposed 
to the extent authorized and imposed by a subdivision of the state on a horse racetrack owned or 
operated by a racetrack licensee. . 


History: Laws 2007, ch. 39, § 20; 2011, ch. 75, § 1; racehorses; and in Paragraph (4) of Subsection A, after 


2013, ch. 102, § 3. "appropriated and transferred to,the", deleted "general" 
Delayed repeals. — For delayed repeal of this section, and added "racehorse testing". 

see 60-1A-29 NMSA 1978. The 2011 amendment, effective July 1, 2011, after De- 
The 2013 amendment, effective June 14, 20138, dedi- cember 31, 2014, transferred one-half of the daily capital 

cated a portion of the daily capital outlay tax to test outlay tax to the general fund. 


60-1A-21. Inability to receive or administer distributions; New Mexico 
horse breeders' association; New Mexico horsemen's 
association; commission authority; New Mexico-bred 
horse registry. (Repealed effective July 1, 2028.) 


A. In the event that money allocated to the New Mexico horse breeders' association pursuant 
to Section 60-1A-19 NMSA 1978 cannot be received or administered by the New Mexico horse 
breeders’ association, the commission or another organization designated by the commission and 
under the absolute control of the commission shall receive and administer the money that is allo- 
cated to be distributed by the New Mexico horse breeders' association pursuant to Section 60-1A- 
24 NMSA 1978. If the commission or its designee organization is required to receive, administer 
and distribute money on behalf of the New Mexico horse breeders' association, the maximum per- 
centage of retainage from Paragraph (3) of Subsection D of Section 60-1A-24 NMSA 1978 shall be 
distributed by the commission to the New Mexico horse breeders' association as a fee to certify the 
dam and stud of New Mexico-bred horses from the registry maintained by the New Mexico horse 
breeders’ association. 

B. Inthe event that money allocated to the New Mexico horsemen's association pursuant to the 
Horse Racing Act cannot be received or administered by the New Mexico horsemen's association, 
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60-1A-22 HORSE RACING ACT 60-1A-24 


the commission or another organization designated by the commission and under the absolute 
control of the commission shall receive and administer the money that is allocated by Section 60- 
1A-19 NMSA 1978 to the New Mexico horsemen's association and distribute the money as re- 
quired by Section 60-1A-19 NMSA 1978. 


History: Laws 2007, ch. 39, § 21. Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


60-1A-22. Payment of taxes; payment of license fees. (Repealed effective 
: July 1, 2028.) 


A. Taxes-imposed pursuant to the Horse Racing Act shall'be remitted to the commission, and 
a notice of the remittance shall accompany the taxes paid by a racetrack licensee by the close of 
the business day on Thursday of every week. Failure to make weekly remittances by the racetrack 
licensee shall result in an assessment by the commission against the racetrack licensee in an 
amount equal to one percent of the amount that was due to be submitted. 

B. Fees for licenses issued by the commission shall be paid to the commission. Daily license fees 
imposed by Section 60-1A-20 NMSA 1978 shall be submitted to the commission by the racetrack 
licensee by the close of the business day on Thursday of each week of on-track or simulcast racing. 

C. Except for three thousand dollars ($3,000) to be retained by the commission in the horse 
racing suspense fund, daily license fees and taxes shall be submitted by the commission to the 
taxation and revenue department on a date to be set by the taxation and revenue department that 
is no later than the twenty-fifth day of the month following the month in which the fees and taxes 
are received from a racetrack licensee. 


History: Laws 2007, ch. 39, § 22. Delayed repeals. — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


60-1A-23. Horse racing suspense account. (Repealed effective July 1, 
2028.) 


A. . The "horse racing suspense account" is created in the state treasury to hold funds remitted 
to the commission for payment of all legal claims for refunds. 

B. Money in the horse racing suspense account exceeding three thousand dollars ($3,000) shall 
be transferred to the taxation and revenue department for deposit in the general fund, 

C. The money in the horse racing suspense account shall be used to pay claims for refunds that 
have been determined by the commission to be legally due to the remitter. 


History: Laws 2007, ch..39, § 23. Cross references. — For the general fund, see 6-4-2 
Delayed repeals. — For delayed repeal of this section, NMSA 1978. 
see 60-1A-29 NMSA 1978, 


60-1A-24. Breeders' awards. (Repealed effective July 1, 2028.) 


A. The New Mexico horse breeders’ association shall create a fund to pay horse breeders of 
New Mexico-bred horses merit and incentive awards. 

B. A racetrack licensee shall pay into a fund created by the New Mexico horse breeders’ as- 
sociation an amount equal to ten percent of the first money of a purse won, except for stakes-race 
purses, at a horse,race in New Mexico by a horse registered with the New Mexico horse breeders' 
association as a New Mexico-bred horse. From stakes-race purses, a racetrack licensee shall pay 
into the fund created by the New Mexico horse breeders' association an amount equal to ten per- 
cent of the added money. 

C. The money deposited with the New Mexico horse breeders’ association, by a racetrack li- 
censee pursuant to Subsection B of this section shall be paid weekly to the breeder of record as 
recorded by the New Mexico horse breeders' association upon certification of the commission. 


25 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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D.. In addition to the money distributed pursuant to Subsection B of this section, the New 
Mexico horse breeders' association shall distribute the money allocated to the New Mexico horse 
breeders' association pursuant to Subsections: B, C and D of Section 60-1A-19 NMSA 1978 in the 
following manner and pursuant to rules adopted by the commission: 

(1) forty-five percent of the money to the breeders of record as recorded = the New Mexico 
horse breeders' association of the first-; second- and third-place finishers; 

(2) seven percent of the money to the owners of the stallions that sired ihe firsteplace win- 
ners at the time the winners were conceived; 

(3) nomore than eight percent of the money to be retained by the New Mexico horse breeders' 
association for the purpose of administering the distribution program set forth in this section; and 

(4) the remaining money to be divided among the owners of the first-, second- and third- 
place finishers.during each race meet, provided that the first-, second-.and third-place finishers 
are registered as New Mexico-bred horses with the New Mexico horse breeders' association and 
the owners are members of the association. 

EK. The commission shall establish by rule fiduciary, security and insurance safeguards for the 
money deposited with and paid out.or distributed by the New Mpricn horse breeders' association 
pursuant to the Horse Racing Act. 

F,,. Acheck or other negotiable instrument representing a payment pursuant to Subsection D of 
this section that is not negotiated within one year from the date of issuance:is no longer valid and 
negotiable. The money represented by the check or other negotiable instrument shall revert to the 
fund created pursuant to Subsection A of this section and the recipient shall no longer be eligible 
for the payment. 

G. A person otherwise eligible for a pasa pursuant to SakakeHons D of this section shall not 
be eligible if the person does not provide within ninety days of eligibility for a merit and incentive 
award information necessary for the New Mexico horse breeders' association to comply with state 
and federal tax law. 


History: Laws 2007, ch. 39, § 24; 2019, ch, 142, § 1. 

Delayed repeals. — For delayed repeal a this section, 
see 60-1A-29 NMSA.1978. 

The 2019 amendment, effective Rive 14, 2019, re- 
vised provisions related to paying merit and incentive 
rewards to breeders of New Mexico-bred horses; in Sub- 
section C, after "weekly to the", deleted "owner of the 
dam of the horse at the time that the animal was foaled 
upon certification of the commission and the New Mexico 
horse breeders’ association" and added "breeder of record 
as recorded by the New Mexico horse breeders’ associa- 
tion upon certification of the commission"; in Subsection 
D, Paragraph D(1), after "money to the", deleted "owners 


at the time the winners were foaled of the dams of the 
first-place winners" and added "breeders of record as re- 
corded by the New Mexico horse breeders' association of 
the first-, second- and third-place finishers", in Paragraph 
D(2), after "money to the owners", deleted "at the time the 
winners were foaled of the studs that sired the first-place 
winners" and added "of the stallions that sired the first- 

place winners at the time the winners were conceived", 

and in Paragraph D(4), after "among", added "the owners 
of", and after "horse breeders' association", added "and the 
owners are members of the association"; and added Sub- 
sections E through G, » 


60-1A-25. Violations of horse racing act; fourth degree felony. (Repealed 


effective July 1, 2028.) 


A person who willfully violates, attempts to violate or conspires to violate a requirement of the 
Horse Racing Act or a prohibition specifically set forth in the Horse Racing Act is guilty of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2007, ch. 39, § 25. 


Delayed repeals. — For delayed ee of this section, 
see 60- 1A-29 NMSA. 1978. 


60-1A-26. Illegal use of i Goebel wagering. (Repealed effective 


July 1, 2028.) 


A. A person shall not use pari-mutuel wagering except as permitted by the commission pursu- 
ant to the Horse Racing Act or pursuant to other state law providing licensing of persons to use 


pari- -mutuel wagering. 
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B. A person who, directly or indirectly, uses pari-mutuel wagering in a manner that is not au- 
thorized by the commission or other state law is guilty of a fourth degree felony and upon convie- 
tion ata be sentenced pursuant to Section 31-18-15 NMSA 1978. 


History: Laws 2007, ch. 39,826... claiming race against another participant were never in- 
Delayed repeals, — For delayed repeal of this section, tended to be settled by the track authorities under this 
see 60-1A-29 NMSA 1978, section or any rule adopted pursuant thereto. Grandi v. 
, LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285 (de- 
ANNOTATIONS cided under former law). 
Participants' fraud not covered. — Disputes in- 


volving losses. through the fraud of one participant in a 


60-1A-27. Predetermining horse races; influencing or attempting to 
influence; fourth degree felony. (Repealed effective July 1, 
2028.) 


A: A person shall not influence or attempt to influence the outcome of a horse race by offer- 
ing money, a thing of value, a future benefit, a favor, preferred treatment or a form of pressure or 
threat. 

‘B. A person shall not enter into an agreement with an owner, jockey, groom or any other 
person associated with or having an interest in a racehorse to predetermine the outcome of a 
horse race. ' 

C, A person who influences or attempts to influence the outcome of a horse race or a person 
who enters into an agreement to predetermine the outcome of a horse race is guilty of a fourth 
degree felony and upon conviction shall be sentenced pursuant to Section 31-18-15 NMSA 
1978, 


History: Laws 2007, ch. 39, § 27. claiming race against another participant were never in- 
Delayed repeals. — For pa repeal of this section, tended to be settled by the track authorities under this 
see 60-1A-29 NMSA 1978. section or any rule adopted pursuant thereto. Grandi v. 


LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285 (de- 


ANNOTATIONS cided under former law). 


Participants' fraud not covered. — Disputes in- 
volving losses through the fraud of one participant in a 


60-1A-28. Affecting speed or stamina ofa race horse; penalties. 
(Repealed effective July 1, 2028.) 


A. A person administering, attempting to administer or conspiring with others to administer 
to a racehorse a drug, chemical, stimulant or depressant or other performance-altering substance 
defined as a class 1 or class 2 penalty class A drug by the association of racing commissioners 
international, incorporated, or a successor organization or, if none, by another nationally recog- 
nized organization that has published substantially similar guidelines that are generally accepted 
in the horse racing industry as determined by the commission whether internally, externally or 
by injection for the purpose of stimulating or depressing the racehorse or affecting the speed or 
stamina of the racehorse during a horse race or workout is guilty of a fourth degree felony and 
upon conviction shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 

B. A person who uses, attempts to use or conspires with others to use during a horse-race or 
workout an electrically or mechanically prohibited device, implement.or instrument, other than a 
commission-approved riding crop, is guilty ofa fourth degree felony and upon conviction shall be 
sentenced pursuant to Section 31-18-15 NMSA 1978. 

C. A person who sponges the nostrils or trachea of a racehorse or who uses anything to injure 
a racehorse for the purpose of stimulating or depressing the racehorse or affecting the speed,or 
stamina of the racehorse during a horse race or workout is guilty of a fourth degree felony and 
upon. conviction shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 

D. It is prima facie evidence of intent to commit any of the crimes set forth: 


27 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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(1) in Subsection A of this section fora person to be found within the racing grounds of a 
racetrack licensee, including the stands, stables, sheds or other areas where racehorses are kept, 
who possesses with the intent to use, sell,give away or otherwise transfer.to another person a 
drug, chemical, stimulant or depressant or other performance-altering substance defined as a 
class lor class 2 penalty class A drug by the association of racing commissioners international, 
incorporated, or a successor organization or, if none, by another nationally recognized organization 
that has published substantially similar guidelines that are generally accepted in the horse rac- 
ing industry as determined by the commission, to stimulate or depress a racehorse or to affect the 
speed or stamina of a racehorse; ) 

(2) in Subsection B of this section for a person to 156 found within thie racing ppoiinids of a 
racetrack licensee, including the stands, stables, sheds or other areas where racehorses are kept, 
who possesses with the intent to use, sell, give away or otherwise transfer to another person an 
electrically or mechanically prohibited device, implement or instrument, other,than a commission- 
approved riding crop; and 

(8) in Subsection C of this section for a person to be found within the racing grounds of a 
racetrack licensee, including the stands, stables, sheds or other areas where racehorses are kept, 
who possesses with the intent to use, sell, give away or otherwise transfer to another ; person para- 
phernalia or substances used to sponge the nostrils or trachea of a racehorse or that may be used 
to injure a racehorse for the purpose of stimulating or depressing the racehorse or affecting its 
speed or stamina during a horse race or workout, 


History: Laws 2007, ch. 39, § 28; 2013, ch. 108, § 4. depress a racehorse"; and in Paragraph (2) of Subsection 
Delayed repeals, — For delayed repeal of this section, D, after "instrument, other than", deleted "an ordinary 
see 60-1A-29 NMSA 1978. whip" and added "a commission-approved riding crop". 
The 2018 amendment, effective June 14, 2013, pro- rose 
vided a nationally recognized classification of prohibited ANNOTATIONS 


‘ substances; in Subsection A, added the language between 
"depressant or other" and "whether internally, externally 
or by injection"; in Subsection B, after "implement or in- 


Participants’ fraud not covered. — Disputes involv- 
ing losses through the fraud of one participant in a claim- 
‘ 7 ing race against another participant’ were never intended 
strument, other than", deleted "an ordinary whip" and to be settled by the track authorities under this section 
added "a commission- -approved riding crop"; in Paragraph or any rule adopted pursuant thereto! Grandi v. LeSage; 


(1) of Subsection D, after "depressant or other", deleted 1965-NMSC- 017, 74 N.M, 799, 399 P2d 285 (decided un- 
"foreign substance not naturally occurring in a racehorse" der former law). 


added between "depressant or other" and "to stimulate or 


60-1A-28.1. Racetrack licensees; power to eject or éxcltide: picid hath 
effective July 1, 2028.) 


A. A racetrack licensee may eject or exclude from the association grounds any person whose 
occupational license has been suspended or revoked by the commission, for administering a 
performance-altering substance as provided in Subsection A of Section 60-1A-28 NMSA 1978. 

B. Nothing in this section shall be construed to limit a racetrack licensee's power to eject or 
exclude a person from the association grounds for any other lawful reason. 

C. For the purposes of this section, "association. grounds" means all real property used, during 
a race meeting by a person holding a license from the commission to conduct racing with pari- 
mutuel wagering, including the racetrack, grandstand, casino, concession stands, offices, barns; 
stable area, employee housing facilities and parking lots. 


History: Laws 2014, ch. 6, § 1. complaint in 2013 against several private racetracks for 
Emergency clauses. — Laws 2014, ch. 6, § 2 contained excluding plaintiff from entering the racetracks and the 
an emergency clause and was approved March 8, 2014. races held at the racetracks, alleging that his rights asa 
Delayed repeals. — For delayed repeal of this section, licensee were violated, 60-1A-28.1 NMSA:1978, which was 
see 60-1A-29 NMSA 1978, enacted in 2014 and gives racetrack licensees the power 
to exclude any person from its racetrack for any lawful 

ANNOTATIONS reason, could not be applied to plaintiff's pending case, 

Statute, authorizing racetrack licensees to ex- because statutes are presumed to operate: prospectively 
clude anysperson from its racetrack, enacted af- only and will not be given a retroactive effect unless such 
ter case filed cannot be applied to pending case. intention on the part of the legislature is clearly apparent. 


— Where plaintiff, a racehorse owner and trainer, filed a Carrillo v. My Way Holdings, LLC, 2017-NMCA: pga 
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Limitations on common law right to exclude. — A 
privately owned racetrack possesses a common law right 
to exclude individuals, both patrons and licensees, from 
its racetracks, but the exclusion must be fora lawful rea- 
son and may not be based on race, religion, color, national 
origin, ancestry, sex, sexual orientation, gender identity, 
spousal affiliation or physical or mental handicap. Car- 
rillo v. My Way Holdings, LLC, 2017-NMCA-024. 

Privately owned racetracks have a common law 
right to exclude any person, patron or licensee, 
from races held at their racetracks. — Where plain- 
tiff, a racehorse owner and trainer, filed a complaint 


BOXING AND WRESTLING MATCHES 60-2-5 


against several private racetracks for excluding plaintiff 


‘from entering the racetracks and the races held at the 


racetracks based on incidents that had occurred involy- 
ing the death and injury of plaintiff’s horses at certain 
racetracks, the district court did not err in granting sum- 
mary judgment in favor of the racetracks because under 
the common law, a privately owned racetrack possesses 
a right to exclude any person for any lawful reason, and 
plaintiff did not meet his burden of proving that exclusion 
was not a reasonable discretionary business judgment. 
Carrillo v. My Way. Holdings, LLC, 2017-NMCA-024. 


ile 1A-29. Termination of agency life; delayed repeal. (Repealed 


effective July 1, 2028.) 


The state racing commission is terminated on July 1, 2027 pursuant to the Sunset Act [12-9-11 
to 12-9-21 NMSA 1978]. The commission shall continue to operate according to the provisions of 
Chapter 60, Article 1A NMSA 1978 until July 1, 2028. Effective July’ 1, 2028, Chapter 60, Article 


1A NMSA 1978 is repealed. 


History: Laws 2007, ch. 39, § 29; 2011, ch. 75, § 2; 
2018, ch. 31, § 1; 2022, ch. 31, § 1. . 
The 2022 amendment, effective May 18, 2022, 
changed "July 1,.2021" to "July 1, 2027", and changed 
"July. 1, 2022" to "July 1, 2028": 

The 2018 amendment, effective May 16, 2018, 
extended the termination date of the -state racing 


i 


commission; after the first occurrence of "July 1", deleted 
"2017" and added:"2021"", and after each of the next two 
occurrences of "July 1", deleted "2018" and added "2022", 

The 2011 amendment, effective July 1, 2011, extended 
the sunset date‘from July 1, 2012 to July.1, 2018. 


60-1A-30. Temporary provisions [Terms continued]. (Repealed effective 


July 1, 2028.) 


A. Members of the state racing commission who are on the commission on June 30, 2007 shall 
remain on the state racing commission and complete the terms to which they were appointed, or if 
the member's term expires on June 30, 2007, until a replacement is appointed. 

B. All personnel, records, equipment, supplies and other property of the state racing commis- 
sion on June 30, 2007 shall remain the personnel, records, equipment, supplies and property of the 


state racing commission created in this 2007 act. 


C. Appropriations to and money held by or for the state racing commission that does not revert 
to the general fund or another fund on June 30, 2007 shall continue on July 1, 2007 to be held by 
or for the state racing commission created in this 2007 act. 


History: Laws 2007, ch. 39, § 33. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 2 


Delayed repeals, — For delayed repeal of this section, 
see 60-1A-29 NMSA 1978. 


Boxing and Wrestling Matches | 


(Repealed by Laws 1980, ch. 90, § 32.) 


60-2-1 to 60-2-5. Repealed. | 


Repeals. — Laws 1980, ch. 90, § 32, repealed 60-2-1 
to 60-2-5 NMSA 1978, relating to boxing and wrestling 
matches, effective July 1, 1980. For present provisions 


relating to professional athletic competition, see Chap- 
ter 60, Article 2A NMSA 1978. 
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60-2A-1 


Sec, 

60-2A-1, 
60-2A-2, 
60-2A-3, 
60-2A-4, 


60-2A-5. 
60-2A-6. 


60-2A-7, 
60-2A-8; 


BUSINESS LICENSES 


ARTICLE 2A 


60-2A-2 


Athletic Competition 


Short title. (Repealed effective July 1, 2024.) 

Definitions. (Repealed effective July 1, 2024.) 

Commission created; terms; restrictions, (Re- 
pealed effective July 1, 2024.) 

Chairman; rules. (Repealed effective July 1, 
2024.) 

Repealed. 

Per diem and mileage. 
July 1, 2024.) ~ 
Medical advisory board. (Repealed effective 

July 1, 2024.) 
Jurisdiction of commission over professional 
contests. (Repealed effective July 1, 2024.) 


(Repealed _ effective 


60-2A-8.1. Cooperative agreements with tribal govern- 


ments. (Repealed effective July 1, 2024.) 


60-2A-8.2. Jurisdiction of commission over unarmed com- 


60-2A-9. 


60-2A-10; 


60-2A-11. 


60-2A-12. 
60-2A-13. 


60-2A-14. 
60-2A-15. 
60-2A-16. 


60-2A-17. 
60-2A-18. 


bat contests. (Repealed effective July 1, 
2024.) 

Licenses to conduct professional contests. (Re- 
pealed effective July 1, 2024.) 

Licenses. for promoters, boxers, wrestlers, 
trainers, ring officials and others. (Re- 
pealed effective July 1, 2024.) 

Licenses for physicians. (Repealed effective 
July 1, 2024.) 

License fees. (Repealed effective July 1, 2024.) 

Real party in interest. (Repealed effective 
July 1, 2024.) 

Suspension; revocation of licenses. (Repealed 
effective July 1, 2024.) 

Subpoena power. (Repealed effective July 1, 
2024.) 

Contracts. (Repealed effective July 1, 2024.) 

Insurance. (Repealed effective July 1, 2024.) 

Advances against contestant's purse. (Re- 
pealed effective July 1, 2024.) 


Sec. 


60-2A-19. 
60-2A-20. 


60-2A-21. 
, 60-2A-22. 
60-2A-23, 
60-24-24. 
60-2A-25. 
60-2A-26. 


60-2A-27. 
60-2A-28. 
60-2A-29, 
60-2A-30. 


60-2A-31. 


60-2A-32. 
60-2A-33, 
60-2A-34. 


Withholding of purse. (Repealed effective 
July 1, 2024.) 

Attendance at weigh-ins; medical examina- 
tions; professional contests. (Repealed ef- 
fective July 1, 2024.) 

Length of professional contests; rounds. (Re- 
pealed effective July 1, 2024.) 

Minors; participants. (Repealed 
July 1, 2024.) 

Regulatory fees on promotions. (Repealed ef- 
fective July 1, 2024.) 

Athletic commission fund. (Repealed effective 
July 1, 2024.) 

Time of payment of regulatory fee. ey reales 
effective July 1, 2024.) 

Supervisory fee on closed-circuit dolecapts or 
motion pictures; report to commission. (Re- 
pealed effective July 1, 2024.) 

Penalty; nonpayment of fee. (Repealed effec- 
tive July 1, 2024.) 

Civil penalty. (Repealed effective July 1, 2024.) 

Penalty. (Repealed effective July 1, 2024.) 

Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2024.) t 

Boxing headgear required when under fifteen 
years of age; penalty. (Repealed effective 
July 1, 2024.) 

Protective headgear required in all amateur 
boxing. (Repealed effective July 1, 2024.) 

Criminal offender character evaluation, (Re- 
pealed effective July 1, 2024.) 

Unlicensed activity; disciplinary proceedings; 
civil penalty. (Repealed effective July 1, 
2024.) 


effective 


60-2A-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 60, Article 2A NMSA 1978 may be cited as the "Professional Athletic Competition Act". 


History: Laws 1980, ch. 90, § 1; 2000, ch. 4, § 6. 

Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 

The 2000 amendment, effective February 15, 2000, sub- 
stituted "Chapter 60, Article 2A NMSA 1978" for "This act". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 27A 
Am. Jur. 2d Entertainment and Sports Law § 39 et seq. 
380A C.J.S. Entertainment and Amusement §§ 8, 9. 


60-2A-2. Definitions. (Repealed effective July 1, 2024.) 
As used in the Professional Athletic Competition Act: ° 


igease 


"board" means the medical advisory board; 
"commission" means the New Mexico athletic commission; 

"contestant" means a person who engages in unarmed combat for remuneration; 
"department" means the regulation and licensing department; 

_foreign $0: promoter" means a promoter who has no place of business in this Stabe 
"manager": | 


(1) means a person who: 
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(a) undertakes to represent the interests of another person by contract, agreement or 
other arrangement in procuring, arranging or conducting a professional contest or exhibition in 
which the represented person will participate as a contestant; 

(b) directs or controls the activities of an unarmed combatant relating to the partici- 
pation of the unarmed combatant in professional contests or exhibitions; 

(c) receives or is entitled to receive at least. ten percent of the gross purse or gross 
income of any professional unarmed combatant for services relating to the participation of the 
unarmed combatant in a professional contest or exhibition; or 

(d) receives compensation for services as an agent or representative of an unarmed 
combatant; and 

(2) does not include an attorney who is licensed to practice law in this state if the attor- 
ney's participation in any of the activities described in Paragraph (1) of this subsection is limited 
solely to the legal representation of a client who is an unarmed combatant; 

G. "professional boxer" or "professional wrestler" means an individual who competes for money, 
prizes or purses or who teaches, pursues or assists in the practice of boxing, wrestling or martial 
arts as a means of obtaining a livelihood or pecuniary gain; 

H. "professional contest" means any professional boxing, wrestling or martial arts contest or 
exhibition, whether or not an admission fee is charged for admission of the public; 

I. "promoter" means any person, and in the case of a corporate promoter includes any officer, 
director or stockholder of the corporation, who produces or stages any professional boxing, wres- 
tling or martial arts contest, exhibition or closed circuit television show; 

J. "purse" means the financial guarantee or any other remuneration, or part thereof, for which 
professional boxers or professional wrestlers are participating in a contest or exhibition and in- 
cludes the participant's share of any Ao ag received for radio broadcasting, television or motion 
picture rights; 

K. "ring official" means any’ person who performs an official function during the progress of a 
contest or exhibition; 

L. "unarmed combat" means boxing, wrestling, martial arts or any form of competition in 
which a blow is usually struck that may reasonably be expected to inflict injury; and 

M. "unarmed combatant" means: 

(1) a person who engages in unarmed combat in a contest or exhibition, whether or not 
the person receives remuneration, including a wrestler, boxer, mixed martial artist or other con- 
testant; or 

(2) an amateur boxer who is registered with United States amateur boxing, incorporated, 
or any other amateur organization recognized by the commission and participates in an amateur 
boxing contest or exhibition in the state that is registered and sanctioned by United States ama- 
teur boxing, incorporated or golden gloves of America. 


History: Laws 1980, ch. 90, § 2; 1981, ch. 326, § 1; 
1991, ch. 218, § 1; 2007, ch. 109, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978 

The 2007 amendment, effective March 30, 2007, de- 
fined "contestant", "manager", "unarmed combat" and 
"unarmed combatant". 

The 1991 amendment, effective June 14, 1991, added 
Subsection I and made related changes and minor stylis- 
tic changes in Subsections F and G, 


ANNOTATIONS 


"Closed circuit television show". — Cable television 
is a type of closed circuit television show within the mean- 
ing of Subsection F (now I) and this article. 1988 Op. Att'y 
Gen. No, 88-51. 


60-2A-3. Commission created; terms; restrictions. (Repealed effective 
July 1, 2024.) 


A. There is created the "New Mexico athletic commission". The commission shall be adminis- 
tratively attached to the department. 

B. The commission shall consist of five members who are New Mexico see a and who are 
appointed by the governor. Three of the members shall have experience in the professional sports, 
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and the.other two members shall represent the public. The public members shall not have been 
licensed or have any financial interest, direct or indirect, in the profession regulated. The members 
shall be appointed for staggered terms of four years each: Each member shall hold office until the 
expiration of the term for which appointed or until a successor has been appointed. Not more than 
three members of the commission shall be appointed from the same political mee: a commission 
member shall serve more than two full terms consecutively. 

C. No member shall at any time during his membership on the commission tated or spon- 
sor any professional contest or have any financial interest in the. ies se or sponsorship of any 
professional contest. 


History: Laws: 1980, ch. 90, § 3; 1991, ch. 218, § 2, ' Subsection B, which read "Not more than two members 


Delayed repeal. — For delayed repeal of this section, of the commission shall be appointed from the same po- 
see 60-2A-30 NMSA 1978. . Titical party"; deleted former Subsection C, which read 

The 1991 amendment, effective June 14, 1991, "Two members of the commission shall constitute a 
rewrote Subsection A to delete provisions relating to }» quorum for the exercise of the powers and duties of the 
initial appointments of members, terms and vacan- commission"; and redesignated former Subsection D as 
cies and to add the present second sentence; rewrote present Subsection C, 


60-2A-4, Chairman; rules. (Repealed effective July 1, 2024.) 


A. The commission shall elect annually in December a chairman and such other officers as it 
deems necessary. The commission, shall meet as often as necessary for the conduct of business, but 
no less than twice a year. Meetings shall be called by the chairman or upon the written request of 
three or more members of the commission. Three members, at least one of whom is a public mem- 
ber, shall constitute a quorum. 

B. The commission may adopt, purchase and use a seal. 

C...The commission;may adopt rules, subject to the provisions of the State Rules Act [14-4-1 
NMSA 1978], for the administration of the Professional Athletic Competition Act not inconsistent 
with the provisions of the Professional Athletic Competition Act. The rules shall include but not 
be limited to the: 

(1) number and qualifications of ring officials required in a professional contest; 
(2) . powers, duties and‘compensation of ring officials; and 
(3) qualifications of licensees. / 

D. The commission shall prepare all forms of contracts between sponsors, licensees, aust sank 

and contestants, 


stony: Laws 1980, ch. 90, § 4; 1991, ch. 218, $3. ,The 1991 amendment, effective June 14, 1991, re- 


Delayed repeal. — For delayed repeal of this section, wrote Subsection A, which read "The members of the com- 
see 60-2A-30 NMSA 1978. mission shall elect one of their number as chairman", and 


made a minor stylistic change in Subsection C. 


60-2A-5. Repealed. 


Repeals. — Laws 2003, ch. 408, § 35 repealed 60-2A- of former section, see the 2002 NMSA 1978 on NMOne 
5, as enacted by Laws 1980, ch. 90, § 5, relating to the Source.com. 
executive secretary, effective July 1, 2003. For provisions ' 


60-2A-6. Per diem and mileage. (Repealed effective July 1, 2024.) 


The commission members shall be entitled to per diem and mileage as provided in the Per 
Diem and Mileage Act [10-8-1 NMSA 1978], and shall receive no other compensation, perquisite 
or allowance. 


History: Laws 1980, ch, 90, § 6. Delayed repeal. — For delayed repeal of this section, 
, see 60-2A-30 NMSA 1978. ci 
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60-2A-7. Medical advisory board. (Repealed effective July 1, 2024.) 


A. There is created the "medical advisory board" to assist the commission. 

B. The board shall consist of three members to be appointed by the commission. Each member 
of the board shall be licensed to practice medicine in this state and shall have had at the time:of 
his appointment at least five years' experience in the practice of his profession. Members of the 
board shall serve without compensation. The board shall: 

»(1) prepare and: submit to the commission for its approval standards for the physical and 
mental examination of professional boxers and professional wrestlers which shall safeguard their 
health; provided, no standard shall become effective until approved by the commission; 

(2) recommend to the commission for licensing purposes physicians who are qualified to 
make examinations of professional boxers and wrestlers; and 

(3) upon request of the commission, advise the commission as to the physical and mental 
fitness of any individual professional boxer or wrestler. 


History: Laws 1980, ch. 90, § 7. Delayed repeal. — For delayed repeal of this section, 
. 5 eee see 60-2A-30 NMSA 1978. 


60-2A-8. Jurisdiction of commission over professional contests. 
(Repealed effective July 1, 2024.) 


‘The commission shall have sole direction, management, control and jurisdiction over all pro- 
fessional contests to be conducted, held or given within New Mexico, and no professional contest 
shall be conducted, held or given in this state except in accordance with the provisions of the 
Professional Athletic Competition Act. 


History: Laws 1980, ch, 90, § 8. Delayed repeal. — For delayed repeal of this section, 
! see 60-2A-30 NMSA 1978. 


60-2A-8.1. Cooperative agreements with tribal governments. (Repealed 
effective July 1, 2024.) 


A. The commission may enter into a cooperative agreement with an Indian nation, tribe or 
pueblo whose tribal lands lie wholly or partly in New Mexico for the exchange of information 
and for the reciprocal, joint or common direction, management or control of professional contests 
conducted, held or given in New Mexico. To be effective, an agreement must be signed by the gov- 
ernor. 

B._ Money collected by the commission on behalf of an Indian nation, tribe or pueblo in accor- 
dance with an agreement entered into pursuant to this section is not money of this state and shall 
be collected and disbursed in accordance with the terms of the agreement, notwithstanding any 
other provision of law. 

C. Nothing in an agreement entered into pursuant to this section shall be construed as an as- 
sertion or an admission by either this state or by the Indian nation, tribe or pueblo that the fees 
of one have precedence over the fees of the other when the person, event or transaction is subject 
to the jurisdiction of both governments. An agreement entered into pursuant to this section shall 
be construed solely as an agreement between the two party governments and shall not ‘alter or 
affect the government-to-government relations between. this state and any other Indian nation, 
tribe or pueblo. 


History: Laws 2005, ch. 346, § 7. Effective dates. — Laws 2005, ch, 346 contained no 
Delayed repeal. es délayed repeal of this section, effective date provision, but, pursuant to N.M. Const., 
see 60-2A-80 NMSA 1978, art. IV, § 23, was effective June 17, 2005, 90 days after 


adjournment of the legislature. 
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60-2A-8.2: Jurisdiction of commission over unarmed combat contests.) 
(Repealed effective July 1, 2024.) 


A, The commission shall have sole direction, management, Finan and jariddiotions over all 
contests or exhibitions of unarmed combat to be conducted, held or given within New Mexico, and 
no contest or exhibition may be conducted, held or given within the tate except in re with 
the provisions of the Professional Athletic Competition Act. 

B. ‘Any contest‘involving a form‘of Oriental unarmed self-defense seul be termini pursu- 
ant to rules for that form that are approved by the commission before the contest is conducted, 
held or given in the state except in aecoodanve with the provisions’ of the Professional Athletic 
Competition Act: 


History: Laws 2007, ch. 109, § 2. Emergency clause. — Laws 2007, ch. 109, § 3 con- 


Delayed repeal. — For delayed repeal of this erent, tained an emergency clause and was approved March 30, 
see 60-2A-30 NMSA 1978 2007. 


60-2A-9. Licenses to conduct professional contests. (Repealed effective 
July 1, 2024.) 


A Rtn Bie mr 

A. The commission may issue licenses to conduct, hold or give a professional contest to any 
promoter under such terms and in accordance with such rules as the commission may adopt. 

B, Any application for such a license shall be in writing and shall correctly show the pepper. 
The application shall be accompanied by the annual fee.prescribed by law... , 

C. Before any license is granted to a promoter, the promoter, must, file a bond, in an pee eth 
fixed by the commission but not less than two thousand dollars ($2,000), with good and sufficient 
surety and conditioned for the faithful performance by the promoter of the provisions of the Pro- 
fessional Athletic Competition Act. 


History: Laws 1980, ch. 90, § 9. Cross references. — For the Parental Responsibility 
Delayed repeal, — For delayed repeal of this section, Act, see 40-5A-1 NMSA 1978 et seq. 
see 60-2A-30 NMSA 1978. f “repet : 


60-2A-10. Licenses for promoters, boxers, wrestlers, trainers, ring . 
officials.and others. (Repealed effective July, 1, 2024.) 


A. All promoters, foreign co-promoters, matchmakers, professional boxers, professional wres- 
tlers, managers, seconds, announcers, referees, trainers, oe agents and timekeepers shall be 
licensed by the commission. 

B. .No person shall be permitted to participate, either directly or indirectly, in any professional 
contest unless such person shall have first procured a license from the commission. . __, 

C. Any person violating the provisions of this section is guilty of a petty misdemeanor. 


History: Laws 1980, ch. 90, § 10. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-11, Licenses for physicians. (Repealed effective Lipsy 1, 2024.) 


The commission may issue licenses without fees to physicians authorizing them to officiate at 
professional contests. 


History: Laws 1980, ch. 90, § 11. Delayed repeal. oP For delayed repeal of this section, 
see 60-2A-30 NMSA 1978, 
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60-2A-12. License fees. (Repealed. effective July 1, 2024.) 


The annual license fee shall not exceed the following amounts: 


A. promoters $300.00 
‘B.., foreign co-promoters 500.00 
C. referees 40.00 
D. timekeepers and announcers 25.00 
E. seconds and trainers 25.00 
F. managers 50.00 
G. professional boxers 25.00 
H. professional wrestlers 25.00 
.1. , booking agents 50.00 
J... matchmakers 50.00 
K... judges 25.00. 


Every license shall expire at midnight.on December 31 of the year in which the license is issued. 


History: Laws 1980, ch, 90, § 12; 1991, ch. 218, § 4. 

Delayed repeal. — For delayed a peAl of this section, 
see 60-2A-830 NMSA-1978. 

The 1991 amendment, effective tie 14, 1991, sub- 
stituted "shall not exceed the following amounts" for 
"shall be" in the introductory phrase; inserted "profes- 
sional" in Subsections G and H;, inserted Subsection. K; 


and increased the fees as follows: in Subsection A, from 
$200.00 to $800.00, in Subsection B, from $400.00 to 
$500.00, in Subsection C, from $10.00 to:$40.00, in Sub- 
section D, from $1.00 to $25,00, in Subsection E, from 
$5.00 to $25.00, in Subsection F, from $25.00 to $50.00, in 
Subsection G, from $5.00 to $25.00 and, in Subsection J, 


from $25.00 to $50.00. 


60-2A-13. Real party in interest. (Repealed effective July 1, 2024.) 


'The’commission shall not issue any license for a professional contest unless it is satisfied that 
the promoter is the real party in interest and intends to conduct, hold or give such contests him- 
self, or unless the promoter receives at least twenty-five percent of the net receipts. A license may 
be revoked at any’ time if es commission finds that the promoter i is not the real party in interest. 


yi 


Bareatas Laws 1980, ch. 90, 5 13. 


Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-14. Suspension; revocation of licenses. (Repealed effective July 1, 


2024.) 


A. The commission may suspend or revoke any license when in its judgment the licensee: 
(1) participated in any sham or fake professional contest; 
(2)) is guilty of a failure to give his best efforts in a professional contest; 
(8) is guilty of any foul or unsportsmanlike conduct in connection with a professional 


contest; or 


(4) is guilty of participating in an event while under the influence of illegal drugs. 

B.- Before revocation of a license, the commission shall afford the licensee opportunity for a 
hearing, and upon request of the licensee and after reasonable notice, the commission shall con- 
duct a hearing on the revocation, permitting ‘the licensee to appear personally and by counsel, 
introduce evidence and examine and cross-examine witnesses. 

C. A majority vote of the members of the commission is required to revoke a license. The com- 
mission shall file a written report of its findings, determinations and order with the record of the 
proceedings and shall send a copy thereof to the licensee. 


History: Laws 1980, ch. 90, § 14; 1983, ch. 37,-§ 1; 
1991, ch. 218, § 5. 

Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


The 1991 amendment, effective June 14, 1991, added 
Paragraph (4) in Subsection A and made a related stylistic 
change, 
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60-2A-15. Subpoena power. (Repealed effective July 1, 2024.) 


The commission, on a vote of the majority of the members thereof, may issue subpoenas in 
connection with any investigation or hearing, requiring the attendance and testimony of any 
person or the production of books and papers of any licensee or other person whom the commis- 
sion believes to have information, books or papers of importance to the investigation or hearing. 


History: Laws 1980, ch. 90, § 15. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-16. Contracts. (Repealed effective July 1, 2024.) 


A. Every professional boxer or professional wrestler competing in a professional contest shall 
be entitled to receive a copy of a written contract or agreement approved as to form by the commis- 
sion binding a licensee to pay the professional boxer or professional wrestler a certain fixed fee or 
percentage of the gate receipts. 

B. One copy of such contract or agreement shall be filed with the executive secretary of the 
commission and one copy shall be retained by the licensee or promoter of the professional contest. 


History: Laws 1980, ch. 90, § 16. Delayed repeal. = For delayed repeal of this section, 
see 60-2A-30 NMSA 1978, 


60-2A-17. Insurance. (Repealed effective July 1, 2024.) 


A. The commission may by rule require insurance coverage for each licensed professional boxer 
or professional wrestler to provide for medical, surgical and hospital care for injuries sustained 
while preparing for or engaged in a professional contest in an amount of one thousand..dollars 
($1,000) payable to such boxer or wrestler as beneficiary. 

B. In lieu of, or in addition to, the insurance provided for in 1 Subsection A of this section, the 
commission may establish a voluntary injury fund in the state treasury to provide for the medical 
care of a professional boxer or professional wrestler injured in the course of a professional con- 
test. The fund shall consist solely of voluntary contributions by promoters equal to two percent:of 
the gross receipts of the professional contest. The funds may be expended upon vouchers signed 
by the chairman of the commission and warrants drawn by the secretary of finance and admin- 
istration. 


History: Laws 1980, ch. 90, § 17. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-18. Advances against contestant's Speen. (Repealed effective 
July 1, 2024.) 


No promoter or foreign co-promoter.shall pay or give any money to a licensee before any pro- 
fessional contest as an advance against a contestant's purse or for a similar purpose. except that 
a promoter may, with the prior written consent of the commission, pay or advance to a contes- 
tant necessary expenses for transportation and maintenance in preparation for a professional 
contest. 


History: Laws 1980, ch. 90, § 18. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-19. Withholding of purse. (Repealed effective July 1, 2024.) 


A. The commission or its executive secretary may order a promoter to withhold any part of a 
purse or other funds belonging or payable to any contestant, manager or second if, in the judgment 
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of the commission or the executive secretary, the contestant is not competing honestly or to the 
best of his skill and ability or if the manager or second has violated any of the provisions of the 
. Professional Athletic Competition Act or any rule promulgated thereunder. 

B. This section does not apply to any professional wrestler who appears not to be competing 
honestly or to the best of his skill and ability. 

C. Upon the withholding of any part of a purse pursuant to this section, the commission shall 
immediately schedule a hearing on the matter as promptly as possible. If it is determined that 
such contestant, manager or second is not entitled to any part of his share of the purse or other 
funds, the promoter shall turn such money over to the commission and it shall become forfeit to 
the state and be disposed of as are fees. 


History: Laws 1980, ch, 90, § 19. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-20. Attendance at weigh-ins; medical examinations; professional 
contests. (Repealed effective July 1, 2024.) 


A. The exacutive secretary or a member of the commission shall be present at all weigh-ins, 
medical examinations and professional contests and shall see that the provisions of the Profes- 
sional Athletic Competition Act and the rules made pursuant thereto are strictly enforced. 

B. Every participant in a professional boxing contest shall be present and weighed in no later 
than twelve o'clock noon on the day of the professional contest. 


History: Laws 1980, ch. 90, § 20. : Delayed repeal. — For delayed repeal of = section, 
see 60-2A-30 NMSA 1978. 


60-2A-21. Length of professional contests; rounds. (Repealed effective 
July 1, 2024.) 


No professional boxing contest shall be more than fifteen rounds in length, and each round 
shall not exceed three minutes in length. There shall be a one-minute rest between rounds. The 
commission shall adopt rules governing the length of professional wrestling contests, duration. of 
rounds and the period of rest between rounds. 


History: Laws 1980, ch. 90, § 21. Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 197 8. 


60-2A-22. Minors; participants. rota legen July 1, 2024.) 


No person under the age of majority shall participate in or be licensed for any professional 
contest. 


History: Laws 1980, ch. 90, § 22, Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978. 


60-2A-23. Regulatory fees on promotions. (Repealed effective July 1, 
2024.) 


A. In addition to any other taxes or fees provided by law, there is imposed upon every promoter 
for the privilege of promoting a professional contest a regulatory fee in an amount determined 
pursuant to the rules of the commission to be sufficient to cover the costs of regulating the contest; 
provided that the fee shall not exceed four percent of the total gross receipts of any professional 
contest conducted live in New Mexico. 
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B. The commission shall adopt rules for the administration, collection and enforcement “4 the 
fee imposed pursuant to this section. 
C. As used in this section, "total gross receipts of any professional contest" iojelivtla: 

(1). the gross price charged for the sale, lease or other exploitation of broadcasting, televi- 
sion or motion picture rights of the professional contest without any deductions for commissions, 
brokerage fees, distribution fees, advertising or other expenses or charges; 

(2) :the face value of all tickets sold and complimentary tickets issued; and 

(3) any sums received as OUR Ree ae for holding a aA pins at a particular 
location: . 3 


History: Laws 1980, ch. 90, § 23; 1981, ch. 826, § 2; fee in an amount determined pursuant to the rules of 


2005, ch. 346, § 1. the commission to be sufficient to cover. the costs of regu- 
Delayed repeal. — For delayed repeal of this section, lating the contest provided that the fee shall not exceed 
see 60-2A-30 NMSA 1978. four percent. 


The 2005 amendment, effective June 17, 2005, in 
Subsection A, provided for the imposition of a regulatory 


60-2A-24. Athletic commission fund. (Repealed effective July 1, 2024. ) 


The proceeds of the regulatory fee on cretion and of the supervisory fee on leach eh 
television or motion pictures, together with any license fees or other fees authorized pursuant, to 
the Professional Athletic Competition Act, shall be deposited with the state treasurer to the credit 
of the "athletic commission fund" which is hereby created. Money.in the fund is subject to appro- 
priation by the legislature. Expenditures from the athletic commission fund shall only be made 
on vouchers issued and signed by. the person designated by the commission upon warrants drawn 
by the department of finance and administration in accordance with the budget approved by the 
department of finance and administration. 


History: Laws 1980, ch. 90, § 24; 2008, ch, 346, § 2. The 2005 amendment, effective June 17, 2005, 


Delayed repeal. — For delayed repeal of this section, changed ' privilege tax" to "regulatory fee" and provided 
see 60-2A-30 NMSA 1978, that money in the fund is subject to popeperetigg by the 
legislature. : 


60-2A-25. Time of ayn autt of regulatory fee. (Repealed effective July 1, 
2024.) 


A. Any person upon whom the regulatory fee is imposed pursuant to Section 60-2A-23 NMSA 
1978 shall, within seventy-two hours after the completion of any professional contest for which an 
admission fee is charged and received or a contribution is requested and received, furnish to the 
commission a written report on forms prescribed by the.commission showing: 

(1) the number of tickets sold and issued or sold or issued for ae professional contest; 

(2) the amount of the gross receipts or value thereof; 

(8) the amount of gross receipts derived from the sale, lease or other exploitdtita' of 
broadcasting, motion picture or television rights of the professional contest, without any deduc- 
tions for commissions, brokerage fees, distribution fees, advertising or any other expenses or 
charges; and | 

(4) such other matters as the commission may prescribe. 

B.. Thée'commission or! any of its authorized employees may inspect the books, ticket stubs or 
any other data necessary for the proper enforcement of the regulatory fee and supervisory fee 
imposed pursuant to the Professional Athletic Competition Act. 


History: Laws 1980, ch. 90, § 25; 2005, ch. 346, § 3. A; and changed "privilege tax" to "regulatory fee and su- 
Delayed repeal. —- For delayed repeal! of this section, pervisory fee" in Subsection B. 8 

see 60-2A-30 NMSA 1978, 
The 2005 amendment, effective June 17, 2005, 

changed "privilege tax" to "regulatory fee" in Subsection 
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60-2A-26. Supervisory fee on closed-circuit telecasts or motion pictures; 
| report to commission. (Repealed effective July 1, 2024.) 


A. Any person who charges and receives an admission fee for exhibiting any. live professional 
contest on a closed-circuit telecast or motion picture shall, within seventy-two hours after the 
event, furnish to the commission a verified written report on a form prescribed by the commission 
showing the number of tickets sold and issued or aiiheh or issued and the gross receipts for the ex- 
hibition without any deductions. 

B.. There is imposed a supervisory fee upon whhie prisilepe of exhibiting for an' admission fee any 
live professional contest on a closed-circuit telecast or motion picture. A supervisory fee is imposed 
in an amount determined pursuant to the rules of the commission to be sufficient to cover the 
costs of supervising the exhibition; provided that = fee shall not exceed “phi percent of the gross 
receipts derived from the exhibition. 

C.. The fee imposed pursuant to this section shall be administered, saat enforced and the 
proceeds deposited as provided in Section 60-2A-24 NMSA 1978. 


History: Laws 1980, ch. 90, § 26; 1981, ch. 826, § 3; supervising the exhibition, provided the fees shall not ex- 
1997, ch. 174, § 1; 2005, ch. 346, § 4. ceed five percent; and in Subsection C, changed "privilege 
Delayed repeal, — For delayed repeal of this section, tax" to "fee", 
see 60-2A-80 NMSA 1978. The 1997 amendment, effective April 9, 1997, inserted 
The 2005 amendment, effective June 17, 2005, in the exception in the first sentence in Subsection B, and 
Subsection B, changed "tax" to "supervisory fee" ; deleted made stylistic changes. 
the former provision which provided that a fee was im- 
posed on a live professional contest except a live profes- ANNOTATIONS 


sional boxing contest held between the effective date of "Closed-circuit telecast", — Cable television is a type 


the 1977 act and July 1, 1999; and provided that a super- of closed-circuit telecast within the meaning of this sec- 
visory fee is imposed in an amount determined by rule tion. 1988 Op. Att'y Gen. No, 88-51. 
of the commission to be sufficient to cover the costs of ; 


60-2A-27. Penalty; nonpayment of fee. (Repealed effective July 1, 2024.) 


Any person who willfully attempts to evade or defeat any regulatory fee or supervisory fee or 
the payment thereof imposed pursuant to the Professional Athletic Competition Act is guilty of a 
fourth degree felony. 


History: Laws 1980, ch. 90, § 27; 2005, ch. 346, § 5. The 2005 amendment, effective June 17, 2005, 
Delayed repeal. — For delayed repeal of this section, changed "tax" to "regulatory fee and supervisory fee". 
see 60-2A-30 NMSA 1978, 


60-2A-28. Civil penalty. (Repealed effective July 1, 2024.) 


In the case of failure due to negligence or disregard of rules and regulations of the commission, 
but without intent to defraud, to pay ‘when due any amount of regulatory fee or supervisory fee 
required to be paid pursuant to the Professional Athletic Competition Act, there shall be added to 
the amount two percent per month or a fraction of a month from the date the fee was due or from 
the date the report was required to be filed, not to exceed ten percent of the fee due. 


History: Laws 1980, ch. 90, § 28; 2005, ch. 346, § 6. The 2005 amendment, effective June 17, 2005, 
Delayed repeal. — For delayed repeal of this section, changed "tax" to "regulatory fee and supervisory fee". 
see 60-2A-30 NMSA 1978, ; é 


60-2A-29. Penalty. (Repealed effective July 1, 2024.) 


Any person violating the provisions of the Professional Athletic Competition Act is guilty of a 
misdemeanor and upon conviction therefor shall be punished, in the discretion of the court, by a 
fine not to exceed one thousand dollars ($1,000) or by imprisonment in the county jail not to exceed 
three months, or by both such fine and imprisonment. 
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60-2A-30 


History: Laws 1980, ch. 90, § 29. 


BUSINESS LICENSES — 


60-24-33 


Delayed repeal. — For delayed repeal of this section, 


_ see 60- 2A- 30 NMSA 1978. 


60-2A-30. Termination of agency life; delayed repeal. (Repealed — 


effective July 1, 2024.) 


The New Mexico athletic commission is tdddrinin tot on hae 1, 2023 pursuant to the Sunset Act 
[12-9-11 through 12-9-21 NMSA 1978]. The commission shall continue to operate according to the 
provisions of the Professional Athletic Competition Act until July 1, 2024. Effective July 1, 2024, 


Chapter 60, Article 2A NMSA 1978 is repealed. 


History: Laws 1980, ch. 90,.§ 30; 1981, ey 241, § 14; 
1988, ch. 37, § 2; 1987, ch. 338, § 4; 1993, ch. 83, § 3; 


2000, ch. 4, § 7; 2005, ch. 208, § 4; 2011, ch. 30, § 1; 2017, 


ch. 52, § 2. 

The 2017 amendment, effective June 16,- 2017, 
changed "July 1, 2017" to "July 1, 2023", and changed 
"July 1, 2018" to "July 1, 2024". 

The 2011 amendment, effective June 17, 2011, 
changed the termination, operation and repeal dates. 

The 2005 amendment, effective June 17, 2005, 
changed the termination, operation and repeal dates. 


The 2000 amendment, effective February 15, 2000, 
substituted "2005" for "1999" in the first sentence; "the 
Professional Athletic Competition Act" for "Chapter 60, 
Article 2A NMSA 1978" in the second sentence and "2006" 
for "2000" in the last two sentences. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "July 1, 1999" for "July 1, 1993" in the first sentence, 
and "July 1, 2000" for “July 1, 1994" in the second and 
third sentences. 


60-2A-31. Boxing headgear required when under fifteen years of age; 
penalty. (Repealed effective July 1, 2024.) 


A. It is unlawful for any person to permit, promote or sponsor any person under the age of 
fifteen years to train as a boxer, engage in boxing matches or compete in school boxing exhibitions 


or events without wearing protective headgear. 


B. Any person violating the provisions of Subsection A of this section is guilty of a petty mis- 


demeanor. 


History: Laws 1981, ch. 327, § 1. 


Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978, 


60-2A-32. Protective headgear required in all amateur boxing. 
(Repealed effective July 1, 2024.) 


A. It is unlawful for any person to permit, sponsor or promote any amateur to train‘as a boxer, 
engage in boxing matches or compete in boxing events without wearing protective headgear meet- 
ing the standards approved under the official rules of the USA Amateur Boxing Federation: 

B. Any person violating the Dyers of Subsection A of this section is guilty of a inn anil 


meanor. 


History: Laws 1983, ch. 146, § 1. 


Delayed repeal. — For delayed repeal of this section, 
see 60-2A-30 NMSA 1978, 


60-2A-33. Criminal offender character evaluation. (Repealed effective 


July 1, 2024.) 


The provisions of the Criminal Offender Employment Act’ [28-2-1 NMSA‘1978} shall govern 
any consideration of criminal records required or permitted by the Professional Athletic Competi- 


tion Act. 


History: 1978 Comp., § 60-2A-33, enacted by Laws — 


1991, ch. 218, § 6. 


Delayed Ab,e0) — For delayed ee of this section, 
see 60-2A-30 NMSA 1978. 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


60-2A-34 BINGO AND RAFFLE 60-2B-5 


60-2A-34. Unlicensed activity; disciplinary proceedings; civil penalty. 
(Repealed effective July 1, 2024.) 


A person who is not licensed to engage in a professional athletic competition activity regulated 
by the board is subject to disciplinary proceedings by the board as provided in the Uniform Licens- 
ing Act [Sections 61-1-1 through 61-1-31 NMSA 1978]. The provisions of Section 61-1-3.2 NMSA 
1978 notwithstanding, the board may impose a civil penalty in an amount’not to exceed two thou- 
sand dollars ($2,000) against a person who engages in a professional athletic competition activity 
regulated by the board without»a license, In addition, the board may assess the person for admin- 
istrative costs, including investigative costs and the cost of conducting a hearing. 


History: Laws 2017, ch. 52, § 1. Effective dates. — Laws 2017, ch. 52 contained no ef- 

Delayed repeals. — For delayed repeal of this section, fective date provision, but, pursuant to N.M. Const., art, 
see 60-2A-30 NMSA 1978, : IV, § 23, was effective June 16, 2017, 90 days after the 

adjournment of the legislature. 
ARTICLE 2B 
Bingo and Raffle 

Sec. Sec. 
60-2B-1. Repealed. 60-2B-9. Repealed. 
60-2B-2. Repealed. 60-2B-9.1. Repealed. 
60-2B-3. Repealed. 60-2B-10. Repealed. 
60-2B-4. Repealed. 60-2B-11. Repealed. 
60-2B-5. Repealed. 60-2B-12. Repealed. 
60-2B-6.° Repealed. © — 60-2B-13, Repealed. 
60-2B-7, Repealed. 60-2B-14. Repealed. 
60-2B-8. Repealed. 


60-2B-1. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-1 July 1, 2009. For provisions of former section, see'the 2008 
NMSA 1978, as enacted by Laws 1981, ch, 259, § 1, relat- NMSA 1978 on NMOneSource,com. 
ing to the short title of the Bingo and Raffle Act, effective 


60-2B-2. Repealed. 


Repeals, — Laws 2009, ch. 81, § 30 repealed 60-2B-2 provisions of former section, see the 2008 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 2, re- NMOneSource.com. 
lating to purpose of the act, effective July 1, 2009. For 


60-2B-3. Repealed. : 
Repeals. — Laws 2009, ch: 81, § 30 repealed 60-2B-3 of former section, see the 2008 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1981, ch. 259, $ 3, relat- Source.com. 
ing to definitions, effective July 1, 2009. For provisions ; 


60-2B-4. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-4 provisions of former section, see the 2008 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 4, relat- NMOneSource.com: 
ing to the licensing authority, effective July 1, 2009. For 


60-2B-5. Repealed. 


Repeals. — Laws 2009, ch, 81, § 30 repealed 60-2B-5 2009. For provisions of former section, see the 2008 NMSA 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 5, relat- 1978 on NMOneSource.com. 
ing to organizations entitled to licenses, effective July 1, 
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60-2B-6 


60-2B-6. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-6 


NMSA 1978, as enacted by Laws 1981, ch. 259, § 6, re- 
lating to license applications, effective July 1, 2009. For 


60-2B-7.. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-7 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 7, relat- 
ing to form and display of licenses, effective July 1, 2009, 


60-2B-8. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-8 
NMSA 1978, as enacted by Laws 1981, ch, 259, § 8, re- 
lating to persons permitted to conduct games of chance, 


60-2B-9. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-9 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 9, re- 
lating to reports, effective July 1, 2009. For provisions of 


60-2B-9.1. Repealed. 


Repeals, — Laws 2009, ch. 81, § 30 repealed 60-2B-9,1 
NMSA 1978, as enacted by Laws 2005, ch. 849, § 4, re- 
lating to bingo and raffle tax, effective July 1, 2009, For 


60-2B-10. Repealed. 


Repeals. — Laws 2009, ch..81, § 30 repealed 60-2B-10 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 10, relat- 
ing to examination of books and records, effective July 1, 


60-2B-11. Repealed. 


Repeals,. — Laws 2009, ch..81, § 30 repealed 60-2B-11 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 11, re- 
lating to forfeiture of license, effective July 1, 2009, For 


60-2B-12. Repealed. 


Repeals..— Laws 2009, ch. 81, § 30 repealed: 60- 
2B-12 NMSA 1978, as enacted by Laws 1981, ch. 259, 
§ 12, relating to enforcement, effective July 1, 2009. For 


60-2B-13. Repealed. 


Repeals. — Laws. 2009, ch. 81, § 30 repealed 60- 
2B-13 NMSA 1978, as enacted by Laws 1981, ch. 259, 
§ 18, relating to exemptions, effective July 1, 2009. For 


60-2B-14. Repealed. 


Repeals. — Laws 2009, ch. 81, § 30 repealed 60-2B-14 
NMSA 1978, as enacted by Laws 1981, ch. 259, § 14, re- 
lating to penalties, effective July 1, 2009. For provisions 
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60-2B-14 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


For provisions of former disetien see the’ 2008 NMSA 1978 
on NMOneSource,com.. ft 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


former pic see the 2008 NMSA 1978 on NMOneS- 
ource.com, 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2008 NMSA.1978 on 
NMOneSource.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com, 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com: 


of former section, see the 2008 NMSA 1978 on NMOne 
Source.com. 
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60-2C-1 


FIREWORKS LICENSING AND SAFETY 


60-2C-2 


ARTICLE 2C 


Fireworks Licensing and Safety 


Sec. 

60-2C-1. Short title. 

60-2C-2, Definitions. 

60-2C-2.1. Repealed. 

60-2C-3. License or permit required for sale of fireworks; 

administration; permits and licenses. 

-4.. License and permit fees, 

5. Possession, sale or use of unauthorized fire- 
works unlawful. 

6. Exportation of fireworks from the state. 

-7, Permissible fireworks. 


60-2C-1. Short title. 


Sec. , 
60-2C-8, Retail*sales or storage of fireworks; regulated 
activities, 
60- 2C- 8.1. Extreme or severe drought conditions; re- 
, stricted sale and use. 
60-2C-9. Display fireworks. 


60-2C-9,1, Theatrical pyrotechnics articles; compliance 


with national fire protection association 
standards required, 

60-2C-10. Penalty; criminal. 

60-2C-11. Penalty; civil. 


Chaptes. 60, Article 2C NMSA 1978 may be cited as the "Fireworks male re and Safety Act". 


History: Laws 1989, ch. 346, § 1; 1997, ch. 17, § 1. 

The 1997 amendment, effective March 18, 1997, sub- 
stituted "Chapter 60, Article 2C NMSA 1978" for "Sec- 
tions 1 through 11 of this act". 


ANNOTATIONS 


Municipal or county regulation. — This article 
expressly removed from municipalities their general au- 
thority to regulate fireworks and replaced it with limited 
authority to regulate the use of aerial and ground audible 
devices..To the extent that municipalities have regulatory 
authority over specified devices, those devices are subject 
to double regulation as long as municipal regulations do 
not conflict with the requirements of this article. 1990 Op. 
Att'y Gen, No. 90-11. 

This article denies all municipalities, including those 


with home rule charters, from regulating fireworks other © 


than as provided by the statute, 1990 Op. Att'y Gen. 
No, 90-11. 


60-2C-2. Definitions. 


A municipal ordinance that purports to prohibit all fire- 
works is contrary to the limited authority granted to mu- 
nicipalities under this article and, therefore, is void and 
without effect. 1990 Op. Att'y Gen. No. 90-11. 

Counties have the same authority as municipalities to 
enact ordinances permitted by this article. 1990 Op. Att'y 
Gen. No. 90-11. . 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 31A Am. 
Jur. 2d Explosives §§ 2, 20, 48 to 56, 68, 70, 105, 111, 122, 
125, 126; 56 Am, Jur. 2d Municipal Corporations § 204. 

Validity, construction, and application of state or local 
laws regulating the sale, possession, use, or transport of 
fireworks, 48 A.L.R.5th 659. 

15 C.J.S. Commerce §§ 85, 94; 16B C.J. S. Consitiation sl 


' Law § 861; 62 C.J.S. Municipal Corporations §§ 676, 687, 


695, 711, 712, 735, 754, 


As used in the Fireworks Licensing:and Safety Act: 
A. "aerial shell" means a-cylindrical or:spherical cartridge containing a lift’ charge, burst 
charge and effect: composition. Upon firing from a reloadable tube, the lift charge is consumed and 


the cartridge:is expelled into the air; 


B. "aerial shell kit-reloadable tube" means a of apes or kit edivtaiiting a cardboard, high- 


density polyethylene or equivalent launching 'tube and not more than twelve small aerial shells. 
Each aerial shell is limited to a maximum of sixty grams of total chemical composition, includ- 
ing lift charges, and the maximum diameter of each shell shall not exceed one and three-fourths 
inches; 

C, "bosque" means a acfetoiaewtid corridor adjacent to a river; 

D. | "chaser" means a paper or cardboard tube venting out the fuse end of the tube that contains 
no more than twenty grams of chemical composition and travels along the ground, often producing 
a whistling effect or other noise; an explosive composition not to exceed fifty milligrams may be 
included to produce a report; 

E. "chemical composition" includes all pyrotechnic and explosive composition contained in a 
fireworks device, but does not include inert materials such as clay pet for plugs or organic matter 
such as rice hulls used for density control; ! 

F. "cone fountain" means a cardboard or heavy paper cone containing no more than fifty 
grams of pyrotechnic composition that has the same effect as a cylindrical fountain. When more 
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than one cone is mounted on a common base, total pyrotechnic composition shall not exceed two 
hundred grams; 

G. "crackling device" means:a sphere or paper tube that contains no more than twenty grams 
of pyrotechnic composition that produces a flash of light and a mild, audible crackling effect upon 
ignition, which effect is not considered to be an explosion. Crackling devices are not subject to the 
fitty-milligram limit of firecrackers; 

H. "cylindrical fountain" means a cylindrical tube containing not more than savanichetive grams 
of pyrotechnic composition that produces a shower of colored sparks and sometimes a whistling 
effect or smoke. The device: may be provided with a spike for insertion into the ground or a wood or 
plastic base for placing on the ground or a wood or cardboard handle to be hand held. When more 
than one tube is mounted on a common base, total pyrotechnic composition. shall not exceed two 
hundred grams; 

I. "display distributor" means a person, firm or corporation selling display fireworks; 

J. "display fireworks" means devices primarily intended for commercial displays that are de- 
signed to produce visible or audible effects by combustion, deflagration or detonation, including 
salutes containing more than one hundred thirty milligrams of explosive composition; aerial shells 
containing more than forty grams of chemical composition exclusive of lift charge; and other exhi- 
bition display items that exceed the limits for permissible fireworks; 

.K. "distributor": means a person, firm or corporation selling mtowbaie bo wholesalers and re- 
tailers for resale; 

L. "explosive composition" means a chemical compound or mixture, the primary purpose of 
which is to function by explosion, producing an audible effect in a fireworks device; 

M. -"firecracker" means a small, paper-wrapped or cardboard tube containing no more than 
fifty milligrams of explosive composition that produces noise and a flash of light; provided that 
firecrackers used in aerial devices may contain up.to one hundred thirty mun ereme of explosive 
composition per report; 

N. "fireworks" means devices intended to produce a vigibls or audible effect by edtABhisthof®: def- 
lagration or detonation and are categorized as "permissible fireworks" or UEDIAY fireworks", but 
does not include novelties or theatrical pyrotechnics articles; 

O. "flitter sparkler" means a narrow paper tube attached to a stick or wire and filled with no 
more than five grams of pyrotechnic composition that produces color and sparks upon ignlMOR, and 
the paper at one end of the tube is ignited to make the device function; 

P. "ground spinner" means a small, rapidly spinning device containing no more than twenty 
grams of pyrotechnic composition venting out an orifice usually on the side of the tube that when 
ignited produces a shower of sparks and color. "Ground spinner" is similar in operation to a wheel, 
but is intended to be ie flat on the ground and ignited; 

Q. "helicopter" or "aerial spinner" means a tube containing no more than twenty grams of 
chemical cine with a propeller or blade-attached that spins rapidly as it rises into the air 
with a visible or audible effect: sometimes produced:at or near the height of flight; 

R. "illuminating torch" means a cylindrical tube containing no more than one hundred grams 
of pyrotechnic composition that produces a colored flame upon ignition and may be spiked, based 
or hand held. When more than one tube is mounted:on a common base, total pyrotechnic ap aon 
tion shall not exceed two hundred grams; 

S. . "manufacturer" means a person, firm or corporation antageili in fie manufacture of fireworks; 

T. "mine" or "shell" means a heavy cardboard or paper tube usually attached to a wooden or 
plastic base and containing no more than sixty grams of\total chemical composition, including lift 
charges, per tube that individually expels pellets of pressed pyrotechnic composition that burn 
with bright color in.a star effect, or other devices propelled into the air, and that contains compo- 
nents producing reports containing a maximum. one hundred thirty milligrams of explosive com- 
position per report. A mine may contain more than one tube, but the tubes must fire in sequence 
upon ignition of one external fuse, must be a dense-packed collection of mine or shell tubes and the 
total chemical, composition, including lift charges, shall not exceed two hundred grams; 

U. "missile-type rocket" means a device similar to a stick-type rocket in size, composition and 
effect that uses fins rather than a:stick for guidance and anaieii and that contains no more than 
twenty grams of chemical composition; , 
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V. "multiple tube devices" means a device that contains more than one cardboard tube and 
the ignition of one external fuse that causes all of the tubes to function in sequence. The tubes are 
individually attached to a wood or plastic base or are dense-packed and are held together by glue, 
wire, string or other means that securely hold the tubes together during operation. A maximum 
total weight of five hundred grams of pyrotechnic composition shall be permitted; provided that 
the tubes are securely attached to a wood or plastic base and are separated from each other on the 
base by a distance of at least one-half inch. The connecting fuses on multiple tube devices shall be 
fused in sequence so that the tubes fire sequentially rather than all at once; 

W. "novelties" means devices.containing small amounts of pyrotechnic or explosive composi- 
tion that produce limited visible or audible effects, including party poppers, snappers, toy smoke 
devices, snakes, glowworms, sparklers or toy caps, and devices intended to produce unique visual 
or audible effects that contain sixteen milligrams or less of explosive composition and limited 
amounts of other pyrotechnic composition, including cigarette loads, trick matches, explosive auto 
alarms and other trick noisemakers; 

X. "permissible fireworks" or "consumer fireworks" means fireworks legal for sale to.and use in 
New Mexico by the general public that comply with the latest construction, performance, composi- 
tion and labeling requirements established by the United States consumer product safety commis- 
sion and the United States department of transportation; 

Y. "pyrotechnic composition" means a chemical mixture that on burning and without explosion 
produces visible or brilliant displays or bright lights or whistles or motion; 

Z. metailer’ means a person, firm or corporation purchasing fireworks for resale to consumers; 

AA. "roman candle" means a heavy paper or cardboard tube containing no more than twenty 
grams of chemical composition that individually expels pellets of pressed pyrotechnic composition 
that burn with bright color in a star effect; 

BB. "specialty retailer" means a person, firm or corporation purchasing permissible fireworks 
for year-round resale in permanent retail stores whose primary business is tourism; 3 

CC. "stick-type rocket" means a cylindrical tube containing no more than twenty grams of 
chemical composition with a wooden stick attached for guidance and stability that rises into the 
air upon ignition and produces a burst of color or sound at or. near the height of flight; 

DD..-:"theatrical pyrotechnics articles":means a pyrotechnic device for professional use in the 
entertainment industry similar to permissible fireworks or consumer fireworks in chemical com- 
position and construction but not intended and labeled for consumer use; 

EE. "toy smoke device" means a small plastic or paper item containing no more than one hun- 
dred grams of pyrotechnic composition that produces white or colored smoke as the primary effect; 

FF, "wheel" means a pyrotechnic device that is made to attach to a post or other surface and 
that revolves, producing a shower of color and sparks and sometimes a whistling effect, and that 
may have one or more drivers, each of which contains no more than sixty grams of pyrotechnic 
composition and the peel wheel contains no more vey two hundred grams total pyrotechnic com- 
POSSE; 

GG. "wholesaler" means a person, fifi or es sea tTOH purchasing fireworks for resale to 
retailers; and er 

HH. "wildlands" means lands owned by the governing body of a county or municipality that 
are designated for public recreational purposes and that are covered wholly or in part by timber, 
brush or native grass. . 


History: Laws 1989, ch. 346, § 2; 1991, ch. 133, § 1; safety commission and the United States department 
1997, ch. 17, § 2; 1999, ch. 58, § 1; 2007, ch. 268, § 1. of transportation; and: defined "wildlands" to be lands 

The 2007 amendment, effective April 2, 2007, added owned by a.county or municipality for public recreational 
Subsections A through C, V through X and DD; excluded purposes. 
novelties and theatrical pyrotechnics articles from the The 1999 amendment, effective March 17, 1999, 
definition of "fireworks"; increased the chemical composi- added Subsection BB and made minor stylistic changes. 
tion of a mine or shell to sixty grams; required "permis- The 1997 amendment, effective March 18, 1997, re- 
sible fireworks" or "consumer fireworks" to comply with, wrote this section to the extent that a detailed comparison 
the requirements of the United States consumer product is impracticable. 

45 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-2C-2,1 


60-2C-2.1. Repealed. 
Repeals. — Laws 2007, ch. 268, § 6 repealed 60-2C- 


2.1 NMSA 1978, as enacted by Laws 1997, ch. 17, § 8, re- 


BUSINESS LICENSES 


60-2C-4 


of former section, see the 2006 NMSA 1978 on NMOne 
Source.com, 


lating to novelties, effective April 2, 2007: For provisions 


60-2C-3. License or permit required for sale of fireworks; 
administration; permits and licenses. , 


A. No person may sell, hold for sale, import, distribute or offer for sale, as manufacturer, dis- 
tributor, wholesaler or retailer, any fireworks i in this state unless such person has first obtained 
the appropriate license or permit. 

B. The state fire marshal shall enforce the Fireworks Licensing and Safety Act. All license ap- 
plications shall be submitted to the office of the state fire marshal. All retailers shall be required 
to purchase a retail fireworks permit for each retail location. The retail permit may be purchased 
from any licensed manufacturer, distributor or wholesaler or from the state fire marshal's office. 
Retail permits may be purchased at any time by the licensed manufacturer, distributor or whole- 
saler in books of twenty permits per book from the state fire marshal: Permits shall be numbered, 
and it shall be the responsibility of the licensed manufacturer, distributor or wholesaler to keep 
records of the purchases of these permits and to submit these records to the state fire marshal 
semi-annually on January 31 and July 31 of each year. Each semi-annual report is to cover the 
preceding six-month period. Retail permits that are unsold may be exchanged for new permits: 

C. The state fire marshal shall appoint the deputies and employees required to carry out the 
provisions of the Fireworks Licensing and Safety Act. The state fire marshal may also appoint any 
commissioned law enforcement officer or duly appointed fire chief or his designee with approval 
from the local governing body required to carry out the provisions of that act. 

D. The state fire board shall formulate, adopt, promulgate and amend or revise rules and regu- 
lations for the safe handling of fireworks. 


History: Laws 1989, ch. 346, § 3; 1991, ch. 133; § 2; 
1997, ch. 17, § 3. 

Cross references. — For the Parental Bestanmlalis 
Act, see Chapter 40, Article 54 NMSA 1978. 


The 1997 amendment, effective March 18, 1997, in — 


Subsection B, substituted "Retail permits" for‘’These per- 
mits" at the beginning of the fifth sentence and "ten per- 
mits" for "twenty permits" near the end of that sentence; 


60-2C-4. License and permit fees. » 


and in Subsection C, substituted "fire chief or his designee" 
for "fire chief or his designate" in the second sentence. 

The 1991 amendment, effective June 14, 1991, in 
Subsections A and B, deleted "importer" following "whole- 
saler" and made related stylistic changes; in the second 
sentence in Subsection C, substituted "commissioned" for 
"certified" and inserted,"or his designate"; and added Sub- 
section D, 


A. An applicant for a license or permit under the Fireworks Licensing and Safety Act shall pay 
to the state fire marshal's office the following fees, which shall not be refundable: 


(1) manufacturer license $1,500; 
(2) distributor license wit 2,000; 
(3) wholesaler license nem Peel 
(4) display distributor license 1,000; 
(5) specialty retailer license 150; 
(6). retailer permit 100; or. 
(7) replacement permit 20. 


B. All licenses and permits shall be issued for one year entry on iapap staat TOL, Bia year. 
All licenses and permits shall be issued within thirty days from the date of receipt of application, 
except that no application shall be processed during te holiday selling period in which permis- 
sible fireworks may be sold. 

C. Licenses issued pursuant to provisions of the ritewonde Licensing and Safety Act shall not 
be restricted in number or limited to any person without cause. Municipalities and counties may 
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60-2C0-5 


FIREWORKS LICENSING AND SAFETY 


60-2C-7 


require licenses or permits and reasonable fees, not to exceed twenty-five ahha ($25.00), for the 


sale of fireworks. 


D. Permit and license fees paid to the state fire marshal's office shall be aepositied 4 in the fire 
protection fund to be used by the state fire marshal to enforce and rom out the’ sap eee and 
purposes of the Fireworks Licensing and si ae Act. 


; 


History: Lave 1989; hid 346, § 4; 1991, ch. 133, § 3; 
1997, ch. 17, § 4; 1999, ch. 58, § 2; 2007, ch, 268, § 2. 

The 2007 amendment, effective April 2, 2007, imposed 
a fee of $20.00 for a license replacement. 

The 1999 amendment, effective March 17, 1999, in- 
serted "license" in Subsection A(4), substituted "twenty-five 
dollars ($25.00)" for “fifty dollars ($50.00)" in the second 
sentence of Subsection C, and made minor stylistic changes. 


wihicli mile emp fireworks may be sold" for "processed 
from May 10 through July 10 of,each year" at the end of 
the second sentence in Subsection B. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, rewrote Paragraph (4), which provided a fee of 
$250 for an importer-license, substituted "750" for "100" in 
Paragraph (5) and "100" for. "50,00" in. Paragraph (6) and 
added the exception at the end of Subsection B, 


The 1997 amendment, effective March 18, 1997, sub- 
stituted "processed during each holiday selling period i in 


60-2C-5. Possession, sale or use of unauthorized fireworks unlawful. 


No individual, firm,,partnership, corporation or association shall possess for retail sale in this 
state, sell or offer for sale at retail or possess or use any fireworks other than permissible fireworks. 


The 1991 amendment; ‘effective June 14, 1991, in- 


History: Laws 1989, ch. 346, § 5; 1991, ch, 133, § 4. 
) ty fora it serted,"or possess" near. the end. of the section. 


60- 2C-6. Rxportaeign of fireworks from the state. 


Nothing in the Fireworks Licensing and Safety Act shall proninit licensed wholesalers, dis- 
tributors, importers or manufacturers from storing, selling; shipping or otherwise transporting 
fireworks as defined by the United States department of pee pie to any Si Adevete or entity 
outside the state of New Mexico. 


History: Laws 1989, ch. 346, § 6. 


60-2C-7, Permissible fireworks. 


A. Permissible fireworks ‘are: 
be ground and hand-held sparkling devices: 
(a) cone fountains; © 
(b) crackling devices; 
(c) ¢eylindrical fountains; 
(d) flitter sparklers; 
~ (e) ground spinners; 
(f) illuminating torches; and 
(g) ’ wheels; 
' (2) aerial devices: 
(a) aerial shell kit-reloadable tubes; 
(b) aerial spinners; 
(ce) helicopters; 
(d) mines; 
(e) missile-type rockets; 
(f) multiple tube devices; 
(g) roman candles; 
(h) shells; and 
(i) stick-type rockets, except as provided in Subsection B of this section; and 
(8) ground audible devices: . 
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~ (a). chasers; and 
(b) firecrackers. 


BUSINESS LICENSES 


60-2C-8 


B. The following types of fireworks are not permissible fireworks: 
(1)  stick-type rockets having a tube less than five-eighths agen outside diameter and less 


than three and one-half inches in length; and 


(2) fireworks intended for sale to the public that produce an audible effect, other iiss a 

whistle, by a charge of more than one hundred thirty milligrams of explosive composition per report. 

C. A municipality or county shall not by ordinance regulate and prohibit the sale or use of any 
permissible firework except aerial devices and ground audible devices. ) 


History: Laws 1989, ch. 346, § 7; 1991, ch. 133, § 5; 
1997, ch. 17, § 5; 2007, ch. 268, § 3. 

The 2007 amendment, effective April 2, 2007, added 
aerial shell kit-reloadable tubes and multiple tube de- 
vices as permissible aerial devises and classifies as non- 
permissible fireworks stick-type rockets having a tube 
less than five-eighths inch outside diameter and less than 


three and one-half inches in length and fireworks that 
produce an audible effect by a charge of more than one 
hundred thirty milligrams of explosive composition per 
report. 

The 1997 amendment, effective March 18, 1997, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


60-2C-8. Retail sales or storage of fireworks; regulated activities. 


A. Fireworks may not be sold at retail without a retail permit. The permit shall be at the loca- 
tion where the retail sale takes place. 

B. All places: where fireworks are stored, sold or displayed shall be in compliance with ie 
code of safety standards published by the national fire protection association for the manufacture, 
transportation, storage and retail sales of fireworks and pyrotechnics articles. 

C. Itis unlawful to offer for sale or to sell fireworks to children under the age of sixteen years 
or to an intoxicated person. 

D. At all places where fireworks are stored, sold or displayed, the words "NO SMOKING" shall 
be posted in letters at least four inches in height. Smoking, open flames and any ignition source 
are prohibited within twenty-five feet of fireworks stock. 

E. Fireworks shall not be stored, kept, sold or discharged within fifty feet of a gasoline pump 
or gasoline bulk station or a building in which gasoline or volatile liquids are sold in quantities 
in excess of one gallon, except in stores where cleaners, paints and oils are handled in sealed 
containers only. 

F. All fireworks permittees and licensees shall keep and maintain upon the premises a fire ex- 
tinguisher bearing an underwriters laboratories incorporated rated capacity of at least five-pound 
ABC per five hundred square feet of space used for fireworks sales or storage. 

G. Sales clerks and ancillary personnel employed or volunteering at temporary retail locations 
where fireworks are sold shall be at least sixteen years of age. A.sales clerk shall be on duty to 
serve consumers at the time of purchase or delivery. Permissible fireworks may be offered for sale 
only at state-permitted or state-licensed retail locations. 

H. Fireworks shall not be discharged within one hundred fifty feet of a fireworks retail sales 
location. 

I. Fireworks shall not be sold or used on state forest land, wildlands or a bosque. 

J. A person shall not ignite fireworks within a motor vehicle or throw fireworks from a motor 
vehicle, nor shall a person place or throw ignited fireworks into or at a motor vehicle or at or near 
a person or group of people. 

K. Fireworks devices that are readily accessible to handling by consumers or purchasers in a 
retail sales location shall have their exposed fuses protected in a manner to protect against acci- 
dental ignition of an item by a spark, cigarette ash or other ignition source. If the fuse is a thread- 
wrapped safety fuse that has been coated with a nonflammable coating, only the outside end of the 
safety fuse shall be covered. If the fuse is not a safety fuse, the entire fuse shall be covered. 

L. Permissible fireworks may be sold at retail between June 20 and July 6 of each year, six 
days preceding and including new year's day, three days preceding and including Chinese new 
year, the sixteenth of September and cinco de Mayo of each year, except that permissible fireworks 
may be sold all year in permanent retail stores whose primary business is tourism. 
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History: Laws 1989, ch. 346, § 8; 1991, ch. 133, § 6; 


1997, ch, 17, § 6; 2007, ch. 268, § 4. 

The 2007 amendment, effective April 2, 2007, added 
Subsection B and required persons who sell fireworks to 
be at least sixteen years of age. 

The 1997 amendment, effective March 18, 1997, sub- 
stituted "age of sixteen" for "age of twelve" in Subsection 
B, rewrote the last sentence of Subsection F, added ‘Sub- 


FIREWORKS LICENSING AND SAFETY 


60-2C-8.1 


The 1991 amendment, effective June 14, 1991, sub- 
stituted "shall" for "must" throughout the section, "Smok- 
ing, open flames and any ignition source are prohibited" 
for "Smoking is prohibited" at the beginning of the second 
sentence in Subsection C and "5 lb, ABC per five hundred 
square feet of space used for fireworks sales or storage" 
for "4-ABC" at the end of Subsection E and made a minor 
stylistic change in Subsection F. 


section H and redesignated the ‘following subsections ac- 
cordingly, and rewrote Subsection K. 


60-2C-8.1. Extreme or severe drought conditions; restricted sale and use. 


A. The governing body of a municipality may hold a hearing to determine if fireworks restric- 
tions should be imposed within the boundaries of the incorporated municipality affected by ex- 
treme or severe drought conditions. The findings of the governing body shall be based on current 
drought indices published by the national weather service and any other relevant information 
supplied by the United States forest service. 

B. Pursuant to any hearing under Subsection A of this section, the governing body of a mu- 
nicipality shall issue a proclamation declaring extreme or severe drought conditions within the 
boundaries of the incorporated municipality if the governing body determines such conditions 
exist, The governing body's proclamation: 

(1) shall ban the sale and use of missile-type rockets, helicopters, aerial spinners, stick- 
type rockets and ground audible devices within the affected drought area; and 
(2). shall give the governing body the power to: 

(a). ,.limit the use within its jurisdiction of any fireworks not listed in Paragraph (1).of 
this subsection to areas that are paved or barren or that.have a readily accessible source of water 
for use by the homeowner or the general public; 

(b) .ban the use of all fireworks within wildlands in its jurisdiction, after consultation 
with, the state forester; and... 

(c) ban or restrict the sale or use of display fireworks. 

C. The municipal governing body's proclamation declaring an extreme or severe drought condi- 
tion shall be issued no less than twenty days prior to a holiday for which fireworks may be sold. 
The proclamation shall explain restrictions on the sale or use of fireworks and permitted sales or 
uses of fireworks. 

D,. A municipal governing body's proclamation shall be effective for thirty days and the govern- 
ing body may issue succeeding proclamations if extreme or severe drought conditions warrant. 
A proclamation may be modified or rescinded within its thirty-day period by the governing body 
upon conducting an emergency hearing to determine if weather conditions have improved. 

E. The governing body of a county may hold a hearing to determine if fireworks restrictions 
should be imposed within the unincorporated portions of the county affected by extreme or severe 
drought conditions. The findings of the governing body shall be based on current drought indices 
published by the national weather service and any other relevant information supplied by the 
United States forest service. 

F. Pursuant to any hearing under Subsection E of this section, the governing body of a county 
shall issue a proclamation declaring extreme or severe drought conditions within the unincorpo- 
rated. portions of the county if the governing body determines such conditions exist. The governing 
body's proclamation: 

(1) shall ban the sale and use of missile-type rockets, helicopters, aerial spinners, stick- 
type rockets and ground audible devices within the affected drought area; and 
(2) shall give the governing body the power to: 

(a) limit the use within its jurisdiction of any fireworks not listed in Paragraph (1) of 
this subsection to areas that are paved or barren or that have a readily accessible source of water 
for use by the homeowner or the general public; 

(b) ban the-use of all fireworks within wildlands in its jurisdiction, after consultation 
with the state forester; and 

(c) ban or restrict the sale or use of display fireworks. 
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G. The county governing body's proclamation declaring an extreme or severe drought condition 
shall be issued no less than twenty days prior to a holiday for which fireworks may be sold. The 
proclamation shall explain restrictions on the sale or use of fireworks and permitted sales or uses 
of fireworks: 

H. Except as otherwise asia in this subsection, a proclamation shall be effective for thirty days, - 
and the county governing body may issue succeeding proclamations if extreme or severe drought condi- 
tions warrant. A proclamation may be modified or rescinded within its'thirty-day period by the govern- 
ing body upon conducting an emergency hearing to determine if weather conditions have improved. 


History; Laws 1997, ch. 17, § 9; 1999, ch. 58, § 3., 


The 1999 amendment, effective March 17, 1999, in ” 


Subsection A, in the first sentence substituted "govern- 
ing body of a municipality" for "state fire board", substi- 
tuted “within the boundaries of the incorporated munici- 
pality" for "in all or a portion of the state", and inserted 
“or severe"; in the second sentence substituted ' 'govern- 
ing body" for "state fire board" and deleted "and the US. 
department of agriculture" at the end of the sentence; in 
Subsection B, rewrote the introductory language, sub- 
stituted "the governing body" for "local governments" in 
Paragraph (2), added Subparagraph (2)(b), redesignated 
former Subparagraph (2)(b) as Subparagraph (2)(c), and 


60-2C-9. Display fireworks. 


deleted. Paragraph (3), which read "may ban or restrict 
the use of any type of fireworks on state lands within the 
affected drought area"; in Subsection C, rewrote the first 
sentence and added the second sentence; in Subsection D, 
in the first sentence, substituted "A municipal governing 
body's" for "Except as otherwise provided in this subsec- 
tion" and inserted "or severe", in the first and second sen- 
tences, substituted "governing body" for "state fire board" 
and substituted "have improved" for "improve sufficiently 


_to-alleviate fire.dangers".at the end of.the second sen- 


tence; added Subsections E through H; and made 1 minor 
stylistic changes. 


Except as provided in Section 9 [60-26-8.1 NMSA 1978] of this act, Abhi i in the ee Li- 
censing and Safety Act shall prohibit the display of display fireworks, except that any individual, 
association, partnership, corporation, organization, county or municipality shall secure a written 
permit from the governing body of the county or municipality where the display is to be fired and 
the display fireworks shall be purchased from a distributor or display distributor licensed by the 
state fire marshal and the bureau of alcohol, tobacco and firearms at the United States depart- 


ment of the treasury. 


History: Laws 1989, ch. 346, § 9; 1991, ch. 183, § 7; 
1997, ch. 17, § 7, 

The 1997 amendment, effective March 18, 1997, 
substituted "Display fireworks" for "Public display of 
fireworks" in the section heading, added the exception 
at the heginning of the section, substituted "the display 


of display fireworks" for "the public display of fireworks" 
following "shall prohibit" and substituted "the display is 
to be fired and the display fireworks shall" for "the public 
display is to be fired and the fireworks shall". 

The 1991 amendment, effective June 14, 1991, in- 
serted "or display distributor" near the end of the section. 


60-2C-9.1. Theatrical pyrotechnics articles; soni bane with national. 
fire protection association standards required. 


All places where theatrical pyrotechnics articles are manufactured, stored, sold or displayed 
shall be in compliance with the code of safety standards published by the national fire protection 
association for the use of pyrotechnics before a proximate audience. 


History: Laws 2007, ch, 268, § 5. 
Cross references, — For\the Child Labor Act, see 60- 
6-1.1 NMSA 1978. 


Emergency clause. — Laws 2007, ch. 268, § 7 con- 
tained an emergency clause and was approved: April 2, 
2007. 


60-2C-10. Penalty; criminal. 


A. - Any individual, firm, partnership or corporation that violates any provision of the Fireworks 
Licensing and Safety Act is guilty of a misdemeanor and upon conviction shall be punished by a fine 
of not more than one thousand dollars ($1,000) or imprisonment for not more than one year, or both. 

B. Nothing in the Fireworks Licensing and Safety Act shall apply to or prohibit any employees 
of the department of game and fish or the United States fish and wildlife service from possessing 
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fireworks for control of game birds and animals or to prohibit any law enforcement officer from 
possessing fireworks in the performance of his duties or to prohibit any municipality or civic or- 
ganization therein from sponsoring and conducting in connection with any public celebration, an 
officially supervised and controlled fireworks display. 


History: Laws 1989, ch. 346, § 10. 


60-2C-11. Penalty; civil. 


A. Ifa person is found guilty of violating any of the provisions of the Fireworks Licensing and 
Safety Act, that person's license or periit may be api or suspended by thie state fire marshal, 
his duputias or designees. 

B. ‘No individual, firm, corporation or partnership shall possess any fireworks for sale within 
New Mexico, other than those authorized in the Fireworks Licensing and Safety Act! The state 
fire marshal, his deputies or designees may at reasonable hours enter and inspect the permittee's 
premises, building, mobile or motor vehicle or temporary or permanent structure to determine 
compliance with the Fireworks Licensing and Safety Act. If any retailer has in his possession any 
fireworks in violation of that act, his permit shall be revoked and all such fireworks seized, and the 
fireworks shall be kept to be used as evidence. If any person has in his possession any fireworks in 
violation of that act, a warrant may be issued for the seizure of fireworks and the fireworks shall 
be safely kept to be used as evidence. Upon conviction of the offender, the fireworks shall be de- 
stroyed, but if the offender is discharged, the permissible fireworks shall be returned to the person 
in whose possession they were found; provided, however, that nothing in the Fireworks Licensing 
and Safety Act applies to the transportation of fireworks by regulated carriers. 


History: Laws 1989, ch. 346, § 11. Severability. — Laws 1989, ch. 346, § 14 provided for 
the severability of the Fireworks Licensing and Safety Act 
if any part or application thereof is held invalid. 


ARTICLE 2D 
Bicycle Racing 
Sec, See. 
60-2D-1. Short title. 60-2D-11. Renewal licenses. 
60-2D-2. Definitions. 60-2D-12. Liability insurance; bond; pari-mutuel bicycle- 
60-2D-3. Commission created; anit Teonnacnst qualifica- racing licensee. 
tions. 60-2D-18. License; refusal to issue. 
60-2D-4. Organization and officers; per diem. 60-2D-14. Revocation and suspension. 
60-2D-5. Powers and duties. 60-2D-15. Pari-mutuel wagering; breakage; uncashed 
60-2D-6. Employees. tickets. 
60-2D-7. Rules and regulations. 60-2D-16. Pari-mutuel wagering; taxes. 
60-2D-8. Enforcement; investigation; subpoena. 60-2D-17. Violations, 
60-2D-9. Licenses; limitations; fees. 60-2D-18, Penalty. 
60-2D-10. Applications for pari-mutuel bicycle- -racing 


licenses. 


60-2D-1. Short title. 
This act [60-2D-1 to 60-2D-18 NMSA 1978] may be known as the "Bicycle Racing Act". 


History: Laws.1991, ch. 238, § 1. 


60-2D-2. Definitions. 


As used in the Bicycle Racing Act: 
A. "commission" means the bicycle racing commission; 
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B. "bicycle racing" means racing'at Keiren velodrome emcee 8 4 tracks mpprdved by the 
commission; . 

C.."license" means a license for a racing mesh issued under the provisions of the Biayals Racing 
Act; and | 

D. "secretary" means the executive scenishard of the commission. 


History: Laws 1991, ch. 233, § 2. 


60-2D-3. Commission created; appointments; qualifications. 


The "bicycle racing commission" is created. The commission shall consist of three commissioners 
appointed by the governor. The first commission members shall be appointed for staggered terms, 
one ending on‘July 1, 1993 and one ending on July 1 of each of the following two odd-numbered 
years. Thereafter, appointments shall be for terms of six years. Vacancies for any unexpired term 
shall be filled by the governor. To be eligible for neue aa all persons shall be citanemsse resi- 
dents of the state and ei electors. 


History Laws 1991, ch. 233, § 3. 


60-2D-4. Organization and officers; per diem. 


A: Within thirty days after appointment, the first commission shall organize for the transac- 
tion of business by selecting one of its members as chairman. The commission shall meet annually 
in September and may meet as often’as:it deems necessary on the call of the chairman or any two 
members of the commission. Members of the commission shall receive per diem and mileage as 
provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other compen- 
sation, perquisite or allowance. _ 

B, The commission shall maintain an office within the state and keep detailed records of all its 
meetings and all business transacted by. it..Complete records shall be kept of all collections and 
disbursements. The commission shall report annually on June 30 to the governor on its activities 
for the preceding year. 

C. The expenses of the commission shall be paid out of the state's allocation of the proceeds 
from the bicycle-racing pari-mutuel tax as provided in Section 16 [60-2D-16 NMSA 1978] of the 
Bicycle Racing Act. Payment of expenses by the commission shall be on vouchers issued and 
signed by the person designated by the commission, upon warrants drawn by the department of 
finance and administration in accordance with the budget approved by the department of finance 
and administration. 


History: Laws 1991, ch. 233, § 4. 


60-2D-5. Powers and duties. 


The commission shall, in its discretion and subject to its rules and regulations: 

A. license all persons desiring to participate, except as spectators, in bicycle racing at Keiren 
velodrome bicycle-racing tracks within this state approved by the commission; 
supervise all licensees and all races, race meets and racetracks operating under its jurisdiction; 
set the time, place and duration of all race meets under its jurisdiction} 
suspend or revoke licenses for violation of the law or rules and regulations of the commission; 
do all other things necessary and proper to fulfill its obligations under the Bicycle Racing Act; 
have all places where bicycle-racing meets are held visited and SD eper ee at least once a year 
by its members or employees; 

G. require all pari-mutuel bicycle-racing meets to be held at Keiren RASTA bicycle- -racing 
tracks in this state and in accordance with the rules and regulations of the commission; 


SEO 
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H. «supervise the operations of pari-mutuel machines and equipment and the operation of all 
money rooms, accounting rooms and seller's and cashier's windows; 

I. supervise the weighing and inspection of bicycles; and 

J, make saliva and urine tests on bicycle racers selected by the commission or its auto die at 
every race. 


Bistouys Laws sak ch, 233, § 5. 


60-2D-6. waip been: 


The commission shall hire an executive secretary and such other employees: as are’ necessary to 
its duties, at salaries to be set by the commission. 


History: Laws 1991, ch. 283, § 6, ci 


60-2D-7. Rules and regulations. 


The commission shall promulgate reasonable rules and regulations governing bicycle racing in 
this state. These rules and regulations shall: 

A. govern the application procedures for all licenses issued by the commission; 

B. provide for the supervision, direction and discipline of licensees of the commission; 

C. govern, subject to the Uniform Licensing Act [61-1-1 NMSA 1978], the issuance, suspension 
and revocation of licenses issued by the commission; 

D. provide for the barring from bicycle racing and bicycle- “racing tracks of any persons, includ- 
ing those required to be licensed by the commission; 

E. determine the distribution of the gross receipts of all pari-mutuel bicycle-racing wagers that 
shall be payable as pari-mutuel winnings, as race purses to the winning bicycle racers and as com- 
missions to the licensee; 

F.. set standards for the holding, conducting and operating of all bicycle races, race meets and 
racetracks under the supervision of the commission; and 

G, become effective only after they have been filed in at with the State Rules Act 
[14-4-1 NMSA 1978]. 


History: Laws 1991, ch. 233, § 7. 


60-2D-8. Enforcement; investigation; subpoena. 


The commission shall enforce or secure the enforcement, through the proper officials, of all the 
laws, rules, regulations and orders of the commission, The commission shall investigate on its own 
motion, or upon receipt of any information or complaint concerning any violation of the Bicycle 
Racing Act or any rule, regulation or order issued pursuant to that act or upon receipt of any ap- 
plication, any information contained or which should be contained in the application. In enforce- 
ment of the Bicycle Racing Act or in any investigation, the commission may exercise the power 
of subpoena. Any member of the commission may administer oaths or affirmations. If any person 
refuses to obey a subpoena, the commission may present its petition to the district court in Santa 
Fe county setting forth the facts, and the district court shall issue its subpoena to the person. 


History: Laws 1991, ch. 233, § 8. 


60-2D-9. Licenses; limitations; fees. 

A. The commission shall require licenses of all bicycle racers, trainers, starters, assistant 
starters, pari-mutuel employees, authorized racer's or.owner's agents and any other person, 
whether operating under his own name or a trade or assumed name, who wishes to participate, 
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except as a spectator, in a bicycle-racing meet in this state. This license shall be known as a 
"general bicycle-racing license" and shall state on its face the capacity in which the licensee will 
participate in bicycle racing in this state. The fee for a general bicycle-racing license shall be set 
by the commission in an amount not to exceed fifty dollars ($50.00) per year. The fee shall not be 
prorated for part of a year. 

B. The commission shall require a license for any person to hold bicycle-racing meets with 
pari-mutuel wagering. This license shall be known as a "pari-mutuel bicycle-racing license" and 
shall state on its face the time, place and duration of all bicycle-racing meets authorized by that 
license and the number of races allowed per day. The fee for such a license shall be set by the com- 
mission and shall not exceed one thousand dollars ($1,000) for any one calendar year, regardless of 
the number of days of bicycle-racing meets covered. by the license. 

C. The commission may issue a pari-mutuel bicycle-racing license for: 

(1) abicycle-racing season; and 

(2) one day, to be known as a charity day, on which day the licensee.shall remit the taxes 
owed to the state, deduct an amount equal to the purses and the cost of conducting the racing on 
that day and donate the balance to nonprofit organizations engaged in charitable, benevolent or 
eleemosynary activities selected by the licensee and approved by the commission. 


History: Laws 1991, ch. 233, § 9. Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. 


60-2D-10. Applications for pari-mutuel bicycle-racing licenses. 


A. Each initial application for a pari-mutuel bicycle-racing license shall: 

(1) be made under oath on a form supplied by the commission and shall be filed on a date 
set by the commission by regulation; 

(2) set forth the time, place and number of days of the proposed bicycle-racing meet; 

(3) state the full name and address of the applicant and, if a corporation, the names and 
addresses of all its officers and directors and of all the holders of each class of its stock and the 
amount of stock of each class owned by each stockholder; 

(4) present a current financial statement of the applicant; 

(5) identify the bicycle-racing track where the proposed bicycle-racing.meet will be held 
and the names and addresses of the owners of all property to be used; 

(6) give a description of the land uses within a radius of two miles of the proposed meet; and 

(7) state any other information deemed necessary by the commission or required by its 
regulations. 

B. Upon receipt of the initial application, the commission shall set a date for a hearing on the 
application and require the applicant to give public notice of the hearing, in a form set by the 
commission, giving the time, place and purpose of the hearing by publication in a newspaper in 
general circulation in the area of the proposed meet, once a week for three consecutive weeks, and 
by posting a notice on the site of the proposed bicycle-racing meet, in a form and size set by the 
commission. 

C. The commission shall conduct the public hearing, and any interested person may be heard. 
Among other things, the commission may hear evidence concerning: 

(1) the number of licenses already granted; 

(2) the location of tracks previously licensed; and 

(3) the desires of the residents of the county. 


History: Laws 1991, ch. 233, § 10. 


60-2D-11. Renewal licenses. 


Pari-mutuel bicycle-racing licenses may be renewed upon application of the licensee annually 
for the same dates or for other dates the licensee requests, but for not less than the total number of 
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days allotted during the:preceding yearsThe application for a renewal shall be in the same form as 
the original application, shall contain the same information, brought up to date, and shall contain 
the same attachments, but shall not require a public hearing. 


History: Laws 1991, ch, 233, § 11. 


60-2D-12. Liability i insurance; bond; pari-mutuel bicycle-racing © 
licensee. 


Every pari-mutuel bicycle-racing licensee shall, as a condition to receiving a license to conduct 
bicycle-racing meets: 

A. carry public liability’insurance in a form, in an amount and with a company approved by 
the commission, for the protection of the public, exhibitors, contestants, visitors, other licensees 
and spectators; and 

B. provide and deliver to the commission a bond in a form required by the commission, in fa- 
vor of the state, in a penal sum of not less than fifty thousand dollars ($50,000) and any further 
amount required by the commission, conditioned upon: 

(1) the payment by the meenisee to the state all money due it’ under the provisions of the 
Bicycle Racing Act; 3 

(2) the licensee's discharging all shilasiak to his employees, exhibitors, contestants and 
persons furnishing labor and material in connection with any race meet or in connection with the 
construction, maintenance, Pelee or operation of the racetrack or buildings or grounds connected 
therewith; and 

(3) ‘generally, that the ticsn ae will conduct the bicycle-racing meet strictly in accordance 
with the provisions of the Bicycle Racing Act and the rules and regulations of the commission 
and will not violate any other ich of this state while operating under a license issued by the 
commission. 


History: Laws 1991, ch. 233, § 12. 


60-2D-13. License; refusal to issue. 


The commission, using the procedures of the Uniform Licensing Act [61-1-1 NMSA 1978]: 
A. when dealing with a general bicycle-racing license, shall refuse to issue a license if the 
applicant: 

(1) as an individual or, if a partnership, joint venture or corporation, if any partner, joint 
venturer, officer or director has been convicted of any crime which if committed in New Mexico is 
or would have been a felony or of the violation of any law of the United States or of any state con- 
cerning gambling or racing or of any rule or regulation of this or any other racing commission; or 

(2) fails to pay the required fees or any other payment required by the Bicycle Racing Act; 

-B. when dealing with a pari-mutuel bicycle-racing license, shall refuse to issue the license for 
the reasons given in Subsection A of this section or, in‘addition, if the applicant: 

(1) is not a bona-fide resident of New Mexico; 

(2) is a foreign corporation; 

(3) is a corporation and does not have a provision in its charter that none of the voting 
stock of the corporation shall be sold, mortgaged or otherwise pledged or transferred without ten 
days' prior written notice to the commission; 

(4) is a corporation any of the voting stock of which is held for an undisclosed principal, 
unless the corporation is listed on a national stock exchange and the named stockholder is a 
recognized nominee; or 

(5) refuses to agree that he will not thereafter sell, mortgage or otherwise pledge or dis- 
pose of any of the assets listed and described on the application for license without giving the 
commission ten days' written notice; 
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C. when dealing with a general bicycle-racing license, may refuse to issue the license if the 
applicant makes any false or fraudulent statement of a material nature in the application; or © 

D.. when dealing with a pari-mutuel bicycle-racing license, may refuse to‘issue the license for 
the reason given in Subsection C of this section or if: 

(1) the financial standing of the applicant and his ability or, if a partnership, joint venture 
or corporation, the financial standing of the partnership, joint venture or corporation or the ability 
of the partners, joint venturers, officers or directors of the corporation are such that i in the opinion 
of the commission it is not in the best interest of the state to grant the license; 

(2) the sentiments of the residents of the area and the county in which it is proposed to 
conduct the bicycle-racing meet are against the license; or 

(3) for any other reason it is not in the best interest of the state, the racing industry and 
the area and county in which it is proposed to conduct the bicycle-racing meets to grant the license. 


History: Laws 1991, ch. 288, § 18. 


60-2D-14. Revocation and suspension. | 


The commission, using the procedures of the Uniform Licensing Act [61-1-1 NMSA 1978]: 
A. when dealing with a general bicycle-racing ei may revoke or suspend.the license if the 
licensee: 

(1). as-an individual or, se a pains 9 joint. mea Ge. or corpasationy if any. partner, joint 
venturer, officer or director‘has been. convicted of,any crime which if committed in New Mexico is 
or would have been a felony or of the violation of any law of the United States or of.any state con- 
cerning gambling or racing or of any rule or regulation of this or any other racing commission; or 

(2). has made any false or fraudulent statement of a.material nature in his application; or 

B. when dealing with a.pari-mutuel bicycle-racing license,.may revoke or suspend the license 
for any reason given in Subsection A of this section or if the licensee: 

(1) incorporates as a foreign corporation; 

(2) loses his residence in New Mexico; 

(3) is a corporation and amends its charter to allow its voting stock to be sold, mioneeeael 
or otherwise pledged or transferred without ten days' prior written notice to the commission; 

(4) is a corporation and sells, mortgages or otherwise pledges or transfers any of the voting 
stock of the corporation without ten days' prior written notice to the commission; 

(5) is a corporation and allows any of its voting stock to be held for an undisclosed princi- 
pal, unless the corporation i is listed on a national stock exchange and the named stockholder is a 
recognized nominee; or 

(6) _ sells, mortgages or otherwise pledges or disposes of any of the assets listed and de- 
scribed on the application for license without approval of the commission, 


History: Laws 1991, ch. 233, § 14. 


60-2D-15. Pari-mutuel wagering; breakage; uncashed tickets. 


A. A pari-mutuel bicycle-racing licensee may conduct pari-mutuel wagering. In the conduct 
of such wagering, all breakage shall be split equally between the state and. the licensee. Break- 
age shall be those odd cents remaining after paying winning ticket holders a minimum. of ten 
cents ($.10) for each one dollar ($1.00) wagered. If during any bicycle-racing meet,conducted under 
the Bicycle Racing Act there are underpayments of the amount actually. due to the wagerers, the 
amount of the excess of such. underpayments, over and above overpayments to wagerers on the 
expiration of thirty days after the end of the meet, shall be paid to the state treasurer. Uncashed 
tickets may be presented to the licensee for payment at any time. 

B. _ If a governmental agency imposes .a levy on the licensee of a tax on the money wagered and 
upon its receipts, the licensee may collect, in addition to the percentage and breakage allowed in 
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this section, the amount of the tax so levied. The tax and breakage and license fees provided in the 
Bicycle Racing Act shall be in lieu of all other license and excise taxes levied by the state or any 
of its political subdivisions for the privilege of conducting bicycle-racing meets licensed under the 
Bicycle Racing Act. 


History: Laws 1991, ch, 288, § 15. ; of pari-mutuel gambling on Keirin style velodrome bicycle 
racing pursuant to the Bicycle Racing Act, as the federal 


ANNOTATIONS act only allows such gambling if gambling actually oc- 

Pari-mutuel gambling on bicycle racing prohib- curred between September 1, 1989 and October 2, 1991, 

ited by federal law. — The federal Professional and and no such gambling occurred in the state during such 
Amateur Sports Protection Act, 28 U.S.C. § 3701 et seq., time period, 2001 Op. Att'y Gen. No. 01-01, 


prohibits the state from authorizing the commencement 


60-2D-16. Pari-mutuel wagering; taxes. 


Each licensee holding a pari-mutuel bicycle-racing license shall withhold fifteen percent from 
the pari-mutuel bicycle-racing wagers made and pay daily: 

A. thirteen percent of the gross receipts of all pari-mutuel bicycle-racing wagers at a meet to 
the state treasurer, which shall be deposited in the general fund; and 

B. two percent of the gross receipts of all pari-mutuel bicycle-racing wagers made at a meet to 
the county treasurer of the county in which the meet is held. 

These amounts shall constitute the "bicycle-racing pari-mutuel tax". 


History: Laws 1991, ch. 233, § 16. 


60-2D-17. Violations. 


It is unlawful: 

A. for any licensee or any trainer of any person licensed to enter any racing contest supervised 
by the commission to fail to comply with all rules, regulations and orders issued by the commission; 

B. for any person to participate except as a spectator in any racing contest supervised by the 
commission without first obtaining the required license; 

--C, for any person to hold a bicycle-racing meet with pari-mutuel wagering without obtaining 
the required license; 

D. for any person holding or participating in any racing contest supervised by the commission 
to fail to inform the commission or its employees of any violation of any law, rule, regulation or 
order of the commission; 

E. for any licensee to permit any person who has not reached his twenty-first birthday to 
wager at a bicycle-racing meet; 

F. to conduct pool-selling bookmaking or to conduct handbooks or to bet or wager on any 
bicycle-racing meet licensed by the commission, other.than by the pari-mutuel method; or 

G. for any pari-mutuel bicycle-racing licensee to compute breaks in the pari-mutuel system 
other than at ten cents ($.10). 


History: Laws 1991, ch. 288, § 17. 


60-2D-18. Penalty. 


Any person who violates any of the provisions of the Bicycle Racing Act is guilty of a petty 
misdemeanor. 


History: Laws 1991, ch. 233, § 18. Severability. — Laws 1991, ch. 233, § 19 provided 
for the severability of the act if any part or application 
thereof is held invalid. 
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60- 2E-1. Short title. 


“GAMING CONTROL 


60-2E-3 


Grapes 60, Article 2E NMSA 1978 may be cited as the "Gaming Control Act". 


History: Laws 1997, ch. 190, § 3; 2002, ch. 102, § 2. 

Cross references, — For the Indian Gaming Compact, 
see 11-13-1 NMSA 1978 et seq. 

For criminal offenses relating to gambling, see 30-19-1 
NMSA 1978 et seq. 


The 2002 amendment, effective March 5, 2002, substi- 


tuted "Chapter 60, Article 2E NMSA 1978" for "Sections 3 
through 63 of this ‘act". 

Indian Gaming Compacts approved..— The Secre- 
tary of the Interior, through the Assistant Secretary for 
Indian Affairs, published in the August 29, 1997, Fed- 
eral Register (62 FR 45867) notice of Indian Gaming 
Compacts, executed on July 9, 1997, between the State 
of New Mexico and the following tribes and pueblos: the 
Mescalero Apache Tribe, Pueblo of San Felipe, Pueblo of 
Pojoaque, Pueblo of Tesuque, Pueblo of Laguna, Pueblo of 
Santa Clara, Pueblo of Sandia, Pueblo of Taos, Pueblo of 
Acoma and Pueblo of Isleta. Pursuant to Section 11 of the 
Indian Gaming Regulatory Act of 1998 (25-U.S.C. § 2710), 
these compacts, are considered approved, effective Au- 
gust 29, 1997, but only to the extent they are consistent 
with the provisions of that act. 

The Secretary of the Interior, through the Assistant 
Secretary for Indian Affairs, published in the October 15, 
1997, Federal Register (62 FR 53650) notice of an In- 
dian Gaming Compact between the State of New Mexico 
and the Pueblo of San Juan, executed on July 11, 1997. 


60-2E-2. Policy. 
It is the State's policy on gaming that: 


Pursuant to Section 11 of the Indian Gaming Regulatory 
Act of 1998 (25 U.S.C. § 2710), these compacts are consid- 
ered approved, effective October 15, 1997, but only to the 
extent they are consistent with the provisions of that act. 

The Secretary of the Interior, through the Assistant 
Secretary for Indian Affairs, published in the Novem- 
ber 5, 1997, Federal Register (62 FR 58650) notice of 
Indian Gaming Compacts, executed on-August 20, 1997, 
between the State of New Mexico and the following tribes 
and pueblos; Pueblo of Picuris, Pueblo of Santa Ana, and 
the Jicarilla Apache Tribe, and an Indian Gaming Com- 


pact between the State of New Mexico and the Pueblo of 


Nambe, executed on September 5, 1997. Pursuant to Sec- 
tion 11 of the Indian Gaming Regulatory Act of 1998 (25 
US.C. § 2710), these compacts are considered approved, 
effective August 29, 1997, but only to the extent they are 
consistent with the provisions of that act. 


ANNOTATIONS 


Prospective application of amendments. — Because 
the amendments to the Gaming Control Act are silent as 
to whether they apply retroactively, the amendments only 
had prospective application. State ex rel. N.M. Gaming Con- 
trol Bd. v. Ten (10) Gaming Devices, 2005-NMCA-117, 138 
N.M. 426, 120 P.3d 848, cert. quashed, 2006-NMCERT-003, 
139 N.M. 352, 132 P.3d 1058. 


A. limited gaming activities should be allowed in the state if those activities are strictly regu- 
lated to ensure honest and competitive gaming that is free from criminal and corruptive elements 


and influences; and 


B. the holder of any license issued by the state in connection with the regulation of gaming 
activities has a revocable privilege only and has no property right or vested interest in the license. 


History: Laws 1997, ch. 190, § 4. 


60-2E-3. Definitions, 
As used in the Gaming Control Act: 


A. "affiliate" means a person who, directly or indirectly through one or more intermediaries, 
controls, is controlled by ar is under common control with a specified person; 


B. "affiliated company" means a company that: 


(1) controls, is controlled by or is under common control with a company licensee; and 
(2) is involved in gaming activities or involved in the ownership of property on which 


gaming is conducted; 


C. “applicant” means a person who has applied for a license or for approval of an act or 
transaction for which approval is required or allowed pursuant to the provisions of the Gaming 


Control Act; 


D. "application" means a request for the issuance of a license or for approval of an act or trans- 
action for which approval is required or allowed pursuant to the provisions of the Gaming Control 
Act, but "application" does not include a supplemental form or information that may be required 


with the application; 


K. “associated equipment" means equipment or a mechanical, electromechanical or electronic 
contrivance, component or machine used in connection with gaming activity; 
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F. "board" means the gaming control board; 

G. "certification" means a notice of Poptues by the board of a person required to be cactifed 
by the board; 

H. "cheat" or "cheating" means to alter the element of chance, the method of selection or other 
criteria in a manner that determines: 

(1) the result of the game; 

(2) the amount or frequency of payment in a game, including taking eile eiitiaiee of a 
malfunctioning machine; 

(3) the value of a wagering instrument; or 

(4) the value of a wagering credit; 

I. ‘““company" means a corporation, partnership, limited partnership, trust, association, saint 
stock company, joint venture, limited liability company or other form of business organization that 
is not a natural person; "company" does not mean a nonprofit organization; 

J. "distributor" means a person who supplies gaming devices to a gaming operator but does not 
manufacture gaming devices; 

K. "equity security" means an interest in a company that i is evidenced by: 

(1) voting stock or similar security; 

(2) a security convertible into voting stock or similar security, with or without consider- 
ation, or a security carrying a warrant or right to subscribe to or purchase voting stock or similar 
security; 

(3) a warrant or right to subscribe to or purchase voting stock or similar security;,or 

(4) asecurity having.a direct or indirect participation in the profits of the issuer; 

L. "executive director" means the chief administrative officer appointed by the board pursuant 
to Section 60-2E-7 NMSA 1978; 

M. "finding of suitability" means a certification of approval issued by the board permitting a 
person to be involved directly or indirectly with a licensee, relating only to the specified involye 
ment for which it is made; 

N. "foreign institutional investor" means: | 

(1) a government-related pension plan of a foreign government; or 

(2) aperson that meets the requirement of a qualified institutional buyer as defined by the 
governing financial regulatory agency of the foreign country in which the company's primary op- 
erations are located and is registered or licensed in that country as a bank, an insurance company, 
an investment company, an investment advisor, a collective trust fund, an employee benefit plan 
or pension fund sponsored by a publicly traded corporation registered with the board or a group 
composed enkiraly of entities specified in this subsection; 

O. "game" means an activity in which, upon payment of consideration, a player receives a prize 
or other thing of value, the award of which is determined by chance even though accompanied by 
some skill; "game' oaaee not include an activity played in a private residence in which no person 
makes money for operating the activity except through winnings as a player; 

P. “gaming” means offering a game for play; 

Q. "gaming activity" means an endeavor associated with the manufacture or distribution of 
gaming devices or the conduct of gaming; 

R. "gaming device" means associated equipment or a gaming machine and includes a ‘system 
for processing information that can alter the normal criteria of random selection that affects the 
operation of a game or determines the outcome of a game; 

S. "gaming employee" means a person connected directly with a gaming activity; "gaming 
employee" does not include: 

(1) bartenders, cocktail servers or other persons engaged solely in preparing or serving 
food or beverages; : 

(2) secretarial or janitorial personnel; 

(3) stage, sound and light technicians; or 

(4) other nongaming personnel; 

T. "gaming establishment" means the premises on or in which gaming is conducted; 

U. "gaming machine" means a mechanical, electromechanical or electronic contrivance 
or machine that, upon insertion of a coin, token or similar object, or upon payment of any 
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consideration, is available to play or operate a game, whether the aaa is made automatically 
from the machine or/in any other manner; ix 

V. "gaming operator" meats a person who conducts gaming; 

W. "holding company" means a company that directly or insedtticat Be owns. or has the power or 
right to control a company that is an applicant or licensee, but a company that does not have a 
beneficial ownership of more than ten pereene of the equity secuniues of a publicly traded corpora- 
tion is not a holding company; 

X. "immediate family" means natural persons who are related to a specified natural person by 
affinity or consanguinity in the first through the third degree; 

Y.. "independent administrator" means a person who administers an vivian who is not associ- 
ated in any manner with the gaming operator licensee for which the annuity was purchased and is 
in no way associated with the person who will be receiving srg annuity; 

~Z. "institutional investor" means: 

(1) a foreign institutional investor; 

(2) . a state or federal government pension plan; or 

(3) a person that meets the requirements of a qualified institutional buyer as defined in 
Rule 144A of the federal Securities Act of 1933, and is: 

(a) abank as defined in Section 3(a)(6) of the federal Sedona aed Exchange Adt of 1934; 

(b) an insurance etiae? as defined in Section 2(a)(17) of the federal Investment 
Company Act of 1940; 

(c) an investment company registered under Section 8 of the federal Investment 
Company Act of 1940; 

(d) an investment adviser sichinge sg under Section 208 of the federal Investment 
Advisers Act of 1940; 

(e) collective trust’ inate as defined in Section 3(c)(11) of the federal Investment 
Company Act of 1940; 

(f) an employee benefit plan or pension fund that is subject to the federal Employee 
Retirement Income Security Act of 1974, excluding an employee benefit plan or pension fund 
sponsored by a publicly traded corporation registered with the board; or 

(g). a group comprised entirely of persons specified in Subparagraphs (a) ee (f) 
of this paragraph; . 

AA. "intermediary company" means ‘a company that: 

(1) isa holding company with respect to a company that is an applicant or licensee; and 
(2) is a subsidiary with respect to any holding company; 

BB. "key executive" means an executive of a licensee or other person having the power to ex- 
ercise significant influence over decisions concerning any part of the licensed operations of the 
licensee or whose compensation exceeds an amount established by the board in a rule; 

CC. "license" means an. authorization required by the board for engaging in gaming activities; 

DD. "licensee" means a person:to whom a valid license has been issued; 

EE, "manufacturer" means a person who manufactures, fabricates, assembles, produces, pro- 
grams or makes modifications to any gaming device for use or play in New Mexico or for sale, 
lease or distribution outside New Mexico from any location within New Mexico; 

FF, "net take" means the total of the following, less the total of all cash paid out as losses to 
winning patrons and those amounts paid to purchase annuities to fund losses paid to winning 
patrons over several years by independent administrators: 

(1) cash received from patrons for playing a game; 

(2) cash received in payment for credit extended by.a licensee to a patron for playing a 
game; and 

(3) compensation received for conducting a game in which the licensee is not a party to a 
wager; 

GG. "nonprofit organization" means: 

(1) abona fide chartered or incorporated branch, lodge, order or association, in existence in 
New Mexico prior to January 1, 1997, of a fraternal organization that is described in Section 501(c) 
(8) or (10) of the federal Ifternial Revenue Code of 1986 and that is exempt from federal income 
taxation pursuant to Section 501(a) of that code; or 
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(2). a bona fide chartered or incorporated post, auxiliary unit or society of; or a trust or 
foundation for the post or auxiliary unit, in existence in New Mexico prior to January 1, 1997, of 
a veterans' organization that is described in Section 501(c)(19) or (23) of the federal Internal Rev- 
enue’Code of 1986:and haggis is exempt from federal income genera ae to Section 501(a) of 
that ebdast aig . 

HH. "person" means a heaod aestiiee 7 

II. "premises" means land, together with all idldinien imaproe Beaks and personal property 
located:on the land; 

JJ. "progressive jackpot" means a prize that increases over time or as gaming machines that 
are linked to a progressive system are pie and upon siege nl established by the board may 
be paid by an annuity; 

KK. "public post-secondary educational istittatiel means an minstitntien Pub et in datiels 
12, Section 11 of the constitution of New Mexico or an tna toto designated in ee 21, Article 
13, 14 or 16 NMSA 1978; 

LL. "progressive system" means one.or more gaming machines linked £ one’ or more common 
progressive jackpots; 

MM. "publicly traded corporation" means a corporation that: 

(1). has one or more classes of securities registered puma to the securities laws of the 
United States or New Mexico; 

(2) is anissuer subject to the sound laws of the United Seatag ¢ or New Mexico; or 

(3) has one or more classes of securities registered or is an issuer pursuant to applicable 
foreign laws that, the board finds, provide protection for institutional investors that is comparable 
to or greater than the stricter of the securities laws of the United States or New Mexico; 

NN. "registration" means a board action that authorizes a company to bea holding company 
with respect to a company that holds or applies for a license or that relates \to other persons re- 
quired to be registered pursuant to the Gaming Control Act; 

OO, "subsidiary" means a:company, all or a part of whose outstanding equity securities are 
owned, subject to a power or right of control or held, with power to vote, by a pag: bemypaniy: or 
intermediary company; 

PP. "technician" means a person Approved by the board to repair and service gaming devices or 
associated equipment but who is prohibited from programming gaming devices; and 

QQ. "work permit" means a card, certificate or permit issued by the board, whether denomi- 
nated as a work permit, registration card or otherwise, authorizing the enypiyionnt of the holder 

as a gaming employee. | ) ) 


History: Laws 1997, ch. 190, § 5; 1999, ch. 251, § 1; certified by a manufacturer to repair and service gaming 
2002, ch, 102, § 3; 2007, ch, 217, § 1; 2009, ch. 199, § 1. devices and added the definition of "technician" in Sub- 
Cross references. — For the faderat Securities Act of section NN. 
1933, see 15 U.S.C.S. § 77a et seq. The 2002 amendment, effective March 5, 2002, de- 
For Section 3(a)(6) of the federal Securities Exchange leted "'gaming,device’ does not include a system or de- 
Act of 1934, see 15 U.S.C.S. § 78c(a)(6). vice that affects a game solely by. stopping its operation 
For Section 2(a)(17) of the federal Investment Company so that the outcome remains undetermined" at the end 
Act of 1940; see 15 U.S.C.S, § 80a-2(a)(17). For Section 3(c) of Subsection Q; added Subsection JJ, and redesignated 
(11) of the Investment Company Act, see 15 U.S.C.S, § 80a- former Subsections JJ to NN as present Subsections KK 
3(c)(11). For Section 8 of the Investment Company Act, see to OO. eae 
15 US.C.S. § 80a-8. The 1999 amendment, effective June 18, 1999, in- 
For Section 203 of the federal Investment Advisers Act ~‘' serted "company does not. mean -a nonprofit’ organi- 
of 1940, see 15 U.S,C.S. § 80b-3. -zation" in Subsection I, substituted "Section 60-2E-7 
For the federal Employee Retirement Income Security NMSA 1978" for "Section 9 of the Gaming Control Act" 
Act of 1974 (ERISA), see 29 U.S.C.S. § 1001 et seq. in Subsection L, and substituted ' "rule" for "regulation" in 
For Section 501 of the federal Internal Revenue Code, Subsection AA. 
see 26 U.S.C.S. § 501, 
The 2009 amendment, effective June 19, 2009, added ANNOTATIONS 


Subsections H and N; added Paragraph (1) of Subsection 
Z; and in Paragraph (g) of Subsection Z, after "person ered as a "gaming machine" to make them sibiett to 
specified in", deleted "Paragraphs (1) through (6) of this the act; eee we Pe NM. Gaming Control Bad. v. i, (10) 
subsection" and added "Subparagraphs (a) through (f) of Gaming Devices, 2005-NMCA-117, 138 N.M. 426, 120 P.3d 


this paragraph", ; 06- CE T. 003, 13 35 
The 2007 amendment, effective April 2,'2007, elimi- » ay sare thi i Past M aie 


nated the definition of "certified technician" as a person 


Slot machines in private home not to be consid- 
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60-2E-4. Limited gaming activity permitted. 


Gaming activity is permitted in New Mexico only if it is conducted in compliance with and 
pursuant to: . 

A, the Gaming Control Act; or 

B. astate or federal law other than the Gaming Control Act that expressly permits the activity 
or exempts it from the application of the state criminal law, or both. 


History: Laws 1997, ch. 190, § 6. 


60-2E-5. Gaming control board created. 


A. The "gaming control board" is created and consists of five members. Four members are ap- 
pointed by the governor with the advice and consent of the senate, and one ex-officio member is 
the chairman of the state racing commission. All members of the board shall be residents of New 
Mexico and citizens of the United States. One appointed member of the board shall have a mini- 
mum of five years of previous employment in a supervisory and administrative position in a law 
enforcement agency; one appointed member of the board shall be’a certified public accountant in 
New Mexico who has had at least five years of experience in public accountancy; one appointed 
member of the board’ shall be an attorney who has been admitted to practice before the supreme 
court of New Mexico; and one appointed member of the board shall be a public member who has 
knowledge and experience in business management and financing. 

B. The appointed members of the board shall be appointed for terms of five years, except, of 
the members who are first appointed, the member with law enforcement experience shall be ap- 
pointed for a term of five years; the member who is a certified public accountant shall be appointed 
for a term of four years; the member who'is an attorney shall be appointed for a term of three 
years; and the public member shall be appointed for a term of two years. Thereafter, all members 
shall be appointed for terms of five years. No person shall serve as'a board member for more than 
two consecutive terms or ten years total. 

C. No full-time board ‘member who receives a salary pursuant to Subsection G of this section 
may be employed in any other capacity or shall in any manner receive compensation for services 
rendered to any person or entity other than the board while a member of the board: 

“D. A vacancy on the board of an appointed member shall be filled within thirty days by the 
governor with the advice and consent of the senate for the unexpired portion of the term in which 
the vacancy occurs. A person appointed to fill a vacancy shall meet all qualification requirements 
of the office established in this section. 

E. The governor shall choose a chairman annually from the board's appointed full-time, sala- 
ried members. 

F. ‘No more than three members of the board shall be from the same political party. 

G. The law enforcement, certified public accountant and attorney members of the board shall 
be full-time state officials and shall receive a salary set by the governor. The public member and 
ex-officio member of the board shall not receive salaries for their work for the board. All appointed 

members of the board shall receive per diem and mileage pursuant to the provisions of the Per 
Diem and Mileage Act [10-8-1 NMSA 1978]. 

H. The department of public safety shall conduct background investigations of all members 
of the board prior to confirmation by the senate. To assist the department in the background in- 
vestigation, a prospective board member shall furnish a disclosure statement to the department 
on a form provided by the department containing that information deemed by the department 
as necessary for completion of a detailed and thorough background investigation. The required 
information shall include at least: 

(1) a full set of fingerprints made by a law enforcement agency on eae supplied by the 
department; 

(2) complete information and details with respect to the prospective board member's ante- 
cedents, habits, immediate family, character, criminal record, business activities, financial affairs 
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and business associates covering at least a ten-year period immediately preceding the date of sub- 
mitting the disclosure statement; 

(8) ‘complete disclosure of any equity interest held by the prospective board member or a 
member of his immediate family in a company that is an applicant or licensee or an affiliate, af: 
filiated company, intermediary company or holding company in respect to an: is sg or licensee; 
and 

(4) the names and addresses of members of the immediate family of the prospective board 
member. 

I. No person may be appointed or confirmed as a member of the board if that person or member 
of his immediate family holds an equity interest in a company that is an applicant or licensee or 
an affiliate, affiliated company, intermediary, company or holding company in respect to an appli- 
cant or licensee. 

J.. A prospective board member shall provide assistance and information requested by the 
department of public safety or the governor and. shall cooperate in any inquiry or investigation 
of the prospective board member's fitness or qualifications to hold the office to which he is ap- 
pointed. The senate shall.not confirm a prospective board member if it has reasonable cause to 
believe that the prospective board member has: 

(1) knowingly misrepresented or,omitted a material fack required in a disclosure state- 
ment; ei | 

(2). been convicted of a felony, a gaming related offense or.a crime involving fraud, theft or 
moral. turpitude within ten years immediately preceding the date of submitting a disclosure state- 
ment required pursuant to the provisions of Subsection H of this section; |. 

(3) exhibited a history of willful disregard for the gaming laws of this or any other state or 
the United States; or 

(4) hada permit or license issued mares to ha gaming laws.of this or any other state or 
the United States permanently suspended or revoked for cause. 

K. At the time of taking office, each board member shall file with the secretary of state a sworn 
statement that he is not disqualified under the provisions of Subsection I of this section. 


History: Laws 1997, ch. 190, § 7; 2002, ch. 103, § 1. member in the last sentence; added. the clause, regarding 

The 2002 amendment, effective March 5, 2002, in the public member at the end of Subsection B; added the 
Subsection A, substituted "Four" for "Three" and "one ex- second and third sentences in Subsection G; and inserted 
officio member is" for "two: members ‘are’ ex-officio" and language distinguishing the full-time, salaried members 
deleted "and the chairman of the board of the New. Mex- from the unsalaried public and ex-officio members in Sub- 
ico lottery authority" following "commission" in the sec- sections C, , and G. 


ond sentence, and added the clause regarding the public ~ 


60-2E-6. Board; meetings; quorum; records. 


A. A majority of the qualified membership of the board then in office constitutes a quorum. No 
action may be taken by the board unless at least three members concur. _ 

_B. Written notice of the time and place of each board meeting shall be given to each member of 
the board at least ten days prior to the meeting. — 

C. Meetings of the board shall be open and public i in accordance with the Open Mectnes Act 
[10-15-1.1 NMSA 1978], except that the board may close a meeting to hear confidential security 
and investigative information and other information made confidential by the provisions of the 
Gaming Control Act. ' 

“D. All proceedings of the board shall be recorded by audiotape or other equivalent verbatim 
audio recording device. 

E. The chairman of the board, the executive director or a majority of the members of the board 
then in office may call a special meeting of the board upon at least five days' prior written notice to 
all members of the board and the executive director. 


History: Laws 1997, ch. 190, § 8. 
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60-2E-7.: Board's powers and duties. 


A. The board shall implement the ote 8 policy on gaming consistent bmi the provisions of 
the Gaming Control Act.and the New Mexico Bingo and Raffle Act [60-2F-1 NMSA 1978]. It has 
the duty to fulfill all responsibilities assigned to it pursuant to those acts, and it has all authority 
necessary to carry out those responsibilities. It may delegate authority to the executive director, 
but it retains accountability. The board is an adjunct agency. 

B. The board shall: ry 

(1) employ the executive director; 

(2) make the final decision on, issuance, denial, suspension, and revocation of all licenses 
pursuant to and consistent with the provisions of the Gaming Control Act and the New Mexico 
Bingo and Raffle Act; : 

(3), develop, adopt. and promulgate all regulations necessary to implement and administer 
the provisions of the Gaming Control Act and the New Mexico Bingo and Raffle Act; 

(4) conduct itself, or employ a hearing officer to conduct, all hearings required by the 
provisions of the Gaming Control Act. and other hpapings it deems appropriate to fulfill its re- 

sponsibilities; 

(5) meet at least once each month; and 

(6) prepare and submit an annual report in December of each year to the governor and the 
legislature, covering activities of the board in the most.recently completed. fiscal year, a summary 
of gaming activities in the state and any recommended changes in or additions to the laws relating 
to gaming in the state. 

C. The board may: 

(1) impose civil fines not to exceed twenty-five thousand dollars ($25,000) for the first viola- 
tion of any prohibitory provision of the Gaming Control Act or any prohibitory provision of a regu- 
lation adopted pursuant to that act and fifty thousand dollars ($50,000) for subsequent violations; 

(2) conduct investigations; 

(3) «subpoena persons and documents to compel access. to or, the production of documents 
and records, including books and.memoranda, in the custody or control of a licensee; 

(4) compel the appearance of employees of a licensee or persons for the purpose of ascer- 
taining compliance with provisions of the Gaming Control Act or a regulation adopted pursuant. to 
its provisions; 

(5)... administer oaths and take depositions to the same extent and subject to the same limi- 
tations as would apply if the deposition were pursuant to dineowerx rules in a civil action in the 
district court; 

(6) . sue and be sued subject to the limitations of the Tort Claims Act [41-4-1 NMSA 1978]; 

(7). contract for the provision of goods and services necessary to carry out its responsibilities; 

(8) conduct audits, relevant to their gaming activities, of applicants, licensees and persons 
affiliated with licensees; 

(9) inspect, examine, photocopy and audit.all documents and records of an applicant or 
licensee relevant to the applicant's or licensee's gaming activities in the presence of the applicant 
or licensee or the applicant's or licensee's agent; 

(10) require verification of income and,all other matters pertinent to the gaming activities 
of an applicant or licensee affecting the enforcement of any provision of the Gaming Control Act; , 

_. (11).. inspect all places where gaming activities are conducted and inspect all property con- 
nected with gaming in those places; 

(12). summarily seize, remove and impound from places Pe asttad any gaming devices, prop- 
erty connected with gaming, documents or records for the purpose of examination or inspection; 

(13) ..inspect, examine, photocopy and audit documents and records, relevant to the affili- 
ate's gaming activities, of an affiliate of an applicant or licensee that the board knows or reason- 
ably suspects is involved in the financing, operation or management of the applicant or licensee. 
The inspection, examination, photocopying and audit shall be in the presence of a representative 
of the affiliate or its agent when practicable; 

(14) conduct background investigations pursuant to the Horse Racing Act [60-1A-1 NMSA 
1978]; and 
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(15) except for the powers specified in Paragraphs (1) and (4) of this subsection, carry out 
all or part of the foregoing powers and activities through the executive director. 
D. The board shall monitor all activity authorized in an Indian gaming compact between the 
state and an Indian nation, tribe or pueblo. The board shall appoint the state bee representa- 
tive for the purposes of the compact. 


History: Laws 1997, ch. 190, § 9; 2001, ch. 262, § 1; control board to conduct background investigations pur- 
2002, ch. 102, § 4; 2005, ch. 349, § 6; 2007, ch. 39, § 30; suant to the Horse Racing Act. 
2009, ch. 81, § 28. The 2005 amendment, effective June 17, 2005, added 
The 2009 amendment, effective July 1, 2009, in Sub- the reference to the Bingo-and Raffle Act in Subsections A 
sections A and Paragraphs (2) and (3) of Subsection B, and B(2) and (3). 
changed "Bingo and Raffle Act" to "New Mexico Bingo and The 2002 amendment, effective March 5, 2002, pur- 
Raffle Act"; and in Paragraph (1) of Subsection C, after ported to amend this section but, following a committee 
"first violation", added "of any prohibitory provision of amendment to the introduced bill, made no change. 
the Gaming Control Act of any prohibitory provision of a The 2001 amendment, effective June 15, 2001, in- 
regulation adopted pursuant. to that act" and at the end serted "relevant to their gaming activities’ in Paragraph 
ofthe sentence, deleted "or any prohibitory provision. of C(8); and substituted "audit documents and records, rel- 
the Gaming Control Act or any prohibitory provision of a evant to his gaming activities" for "audit all documents 
regulation adopted pursuant to that act". and records" in Paragraph C(13), Dyers : 


The 2007 amendment, effective July 1, 2007, added 
Paragraph (14) of Subsection C requiring the gaming 


60-2E-8. Board regulations; discretionary regulations; procedure; 
required provisions. 


A. The board may adopt any regulation: 
~ (1) consistent with the provisions of the Gaming Control Act; and 

(2) it decides is necessary to implement the provisions of the Gaming Control Act. : 

B. No regulation shall be adopted, amended or repealed without a public hearing on the pro- 
posed action before the board or a hearing officer designated by it. Notice of the subject matter 
of the regulation, the action proposed to be taken, the time and place of the hearing, the manner 
in which interested persons may present their views and the method by which copies of the pro- 
posed regulation, amendment or repeal may be obtained shall be published once at least thirty 
days prior to the hearing date in a newspaper of general circulation and mailed at least thirty 
days prior to the hearing date to all persons who have made a written request for advance notice 
of hearing. All regulations and actions taken on regulations shall be filed in accordance with the 
State Rules Act [14-4-1 NMSA 1978]. 

C. The board shall adopt regulations: 

(1) prescribing the method and form of application to be followed by an applicant; 

(2) prescribing the information to be furnished by an applicant or licensee concerning 
the applicant's or licensee's antecedents, immediate family, habits, character, associates, criminal 
record, business activities and financial affairs, past or present; 

(3) prescribing the manner and procedure of all hearings conducted by the board or a 
hearing officer; 

(4) prescribing the manner and method of collection and payment of fees; 

(5) prescribing the manner and method of the issuance of licenses, permits, registrations, 
certificates and other actions of the board not elsewhere prescribed in the Gaming Control Act; 

(6) defining the area, games and gaming devices allowed and the methods of operation of 
the games and gaming devices for authorized gaming; 

(7) prescribing under what conditions the nonpayment of winnings is grounds for suspen- 
sion or revocation of a license of a gaming operator; 

(8) governing the manufacture, sale, distribution, repair and servicing of gaming devices; 

(9) prescribing accounting procedures, security, collection and verification procedures re- 
quired of licensees and matters regarding financial responsibility of licensees; 

(10) prescribing what shall be considered to be an unsuitable method of operating gaming 
activities; 
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(11). restricting access to confidential information obtained pursuant to the provisions of 
the Gaming Control Act and ensuring that the confidentiality of tie hay eeatoe ra is modimbainied 
and protected; 

_ (12) prescribing financial reporting and internal control requirements for Vien hax 

(13) prescribing the manner in which winnings, compensation from gaming activities and 
net take shall be computed and reported by a gaming operator licensee; 

(14) prescribing the frequency of and the matters to be contained in audits of and periodic 
financial reports relevant to the gaming operator licensee's gaming activities from a gaming op- 
erator licensee consistent with standards prescribed by the board;'» «! 

(15) prescribing the procedures to be followed by a gaming operator licensee for the exclu- 
sion of persons from gaming establishments; 

(16) establishing criteria and conditions for the operation of progressive systems; 

(17) establishing criteria and conditions for approval of procurement by the board of per- 
sonal property valued in excess of twenty thousand dollars ($20,000), including background inves- 
tigation requirements for a person submitting a bid or proposal; 

(18) establishing an applicant fee schedule for processing applications that is based on 
costs of the application review incurred by the board whether directly or through payment by 
the board for costs charged for investigations of applicants by state departments and agencies 
other than the board, which regulation shall set a maximum fee of one hundred thousand dollars 
($100,000); and 

(19) establishing criteria and conditions for = Moen eee: possession of gaming 
devices: 

(a) by post-secondary educational institutions; 
(b) for trade shows; 

(c) for film or theater productions; or 

(d) for other non-gaming purposes. 


History: Laws 1997, ch. 190, § 10; 2001, ch. 262, § 2; read "The public hearing shall be held in Santa Fe"; and 
2002, ch. 102, § 5; 2009, ch. 199, § 2. added Subsection C(19). 

The 2009 emcadment. effective June 19, 2009, The 2001 amendment, effective one 15, 2001, in- 
added Subparagraphs (c) and (d) of Paragraph (19) of ‘serted "relevant to his gaming activities" in Paragraph 
Subsection C. C(14). nm 


The 2002 amendment, effective March 5, 2002, de- 
leted the former second sentence of Subsection B, which 


60-2E-9. Executive director; employment; qualinentions: 


A. The executives director shall be employed by, report directly to and serve at the ae of 
the board. 

B. The executive director shall have had at least five years of responsible iain adminis- 
trative experience in a governmental gaming regulatory agency. 

C. The executive director shall receive an annual salary to be set by the board but not to exceed 
the governor of New Mexico's salary. 


History: Laws 1997, ch. 190, § 11; 2007, ch: 271, § 1. The 2007 amendment, effective July 1, 2007, provided 


Cross references. — For the salary of the governor, see _ that the salary of the executive director shall not exceed 
8-1-1 NMSA 1978. the BOvOEHRE ssalary. 


60-2E-10. Executive director; powers; duties. 


A. The executive director shall implement the policies of the board. 

B. The executive director shall employ all personnel who work for the board. The employees 
shall be covered employees pursuant to the provisions of the Personnel Act [10-9-1 NMSA 1978]. 
Among those personnel, he shall employ and designate an appropriate number of individuals as 
law enforcement officers subject to proper certification pursuant to the Law Enforcement Training 
Act [29-7-1 NMSA 1978]. 
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C.. The executive director shall establish organizational units he determines are appropriate to 
administer the provisions of the Gaming Control Act. 
D. The executive director: 

(1) may delegate authority to subordinates as he deems necessary and appropriate, death: 
delineating the delegated authority and the limitations on it, if any; 

(2) shall take administrative action:.by issuing orders and instructions consistent with 
the Gaming Control Act and regulations of the board to assure ee of and cexpuance 
with the provisions of that:act:and those regulations}: 

(3) may issue administrative citations to:any ee BE upon a reasonable belief that the 
licensee has violated or is violating any provision of the Gaming Control Act or regulations of the 
board; ) 
(4) -may conduct research and studies that will improve the operations of the board and 
the provision of services'to the citizens ofthe state; 

(5) may provide courses of instruction and practical training for employees of the board 
and other persons involved in the activities regulated by the board with the objectives of improv- 
ing operations. of the board and achieving compliance with the law and regulations; 

(6) .shall prepare an annual budget for the board and submit it to the board for approval; and 

(7) shall make recommendations to the board of proposed regulations and any legislative 
changes needed ‘to provide-better administration of the Gaming Control Act and. fair and efficient 
regulation of gaming activities in the state. 


History: Laws 1997, ch, 190, § 12; 2002, ch. 102, § 6. The 2002 amendment, effective March 5, 2002, in 
Subsection D, added present Paragraph (3) and redesig- 
nated the remaining paragraphs accordingly. 


60-2E-11. Investigation of executive director candidates and 
employees. 


A. A person who is under consideration in the final selection process for appointment as the 
executive director shall file a disclosure statement pursuant to the requirements of this section, 
and the board shall not make an appointment of a person as executive director until a background 
investigation is completed by the department of public safety and a report is made to the board. 

B. A person who has reached the final selection process for employment by the executive direc- 
tor shall file a disclosure statement pursuant to the requirements of this section if the executive 
director or the board has directed. the person do,so. The person shall not be further considered for 
employment until a background investigation is completed by the board's law enspacement officers 
and a report is made to the executive director. 

C. Forms for the disclosure statements required by this section shall be jecciensi e the board 
in cooperation with the department of public safety. At least the following information shall be 
required of a person submitting a statement: 

-(1) a full set of fingerprints made by a law enforcement agency on forms supplied by the 
board; 
(2) complete information and details with respect to the person's antecedents, habits, im- 
mediate family, character, criminal record, business activities and business associates, covering at 
least a ten-year period immediately preceding the date of submitting the disclosure statement; and 

(3) a complete description of any equity interest held in a business connected with the 
gaming industry. 

D. In preparing an investigative report, the board's law enforcement officers may request and 
receive criminal history information from the federal bureau of investigation or any other law 
enforcement agency or organization. The board's law enforcement officers shall maintain confi- 
dentiality regarding information received from a law enforcement agency that may be imposed by 
the agency as a condition for providing the information to the department, except that the board's 
law enforcement officers may provide criminal history information and reports to licensees or 
tribal gaming casinos when conducting background checks on behalf of the licensee or tribal gam- 
ing casino. 
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E. A person required to file a disclosure statement shall provide any assistance or information 
requested by the department of public safety or the board and shall cooperate in any nn or 
investigation. 

F. If information required to be included in a disclosure statement changes or if irifornelation! 
is added after the statement is filed; the person required to file it shall provide that information 
in writing to the person requesting the investigation. The supplemental information shall be pro- 
vided within thirty days after the change or addition: 

G. The board shall ‘not appoint a person as executive director, and the executive director shall 
not employ a person, if the board or the executive director has reasonable cause to believe that the 
person has: 

(1) knowingly misrepresented or omitted a material fact required in a disclosure statement; 

(2) been convicted of a felony, a gaming-related offense ora crime involving fraud, theft or 
moral turpitude within ten years immediately preceding the date of pbderra.: a ttle state- 
ment required pursuant to this section; 

(3) exhibited a history of willful disregard for hie gaming laws of this or any other state or 
the United States; or 

(4) had a permit or license issued pursuant to the gaming laws of this or any other state or 
the United States permanently suspended or revoked for cause. 

H. Both the board and the executive director may exercise hii discretion in exercising 
their respective etshap meets and employing powers. 


Histor}: Laws 1997, ch. 190, § 13; 2002, ch. 102, § 7. department of public safety" in Subsections B and D; and 
The 2002 amendment, effective March 5, 2002, sub- added the exception at the end of Subsection D. 
stituted "the board's law enforcement officers" for "the ‘ 


60-2E-12. Conflicts of interest; board; executive director; employees. 


A... In addition to all other provisions of New Mexico law regarding conflicts of interest of state 
officials and employees, a member of the board, the executive director, an employee of the board.or 
a person in the immediate foraily of or residing in the household of any of the foregoing persons, 
shall not: 

(1) directly or feianiien as a proprietor or as a member, stockholder, director or officer 
of a company, have an interest in a business engaged in gaming activities in this or another 
jurisdiction; or 

(2) accept or agree to accept any economic opportunity, gift, lost: gratuity, special discount, 
favor, hospitality or service having an aggregate value of one hundred dollars ($100) or more in 
any calendar year from a licensee or applicant. 

B. If a member of the board, the executive director or a person in the immediate family of or 
residing in the household of a member of the board or the executive director violates a provision 
of this section, the member of the board or executive director shall be removed from office. A board 
member shall be removed by the governor, and the executive director shall be removed from the 
executive director's position by the board. 


History: Laws 1997, ch. 190, § 14; 2009, ch. 199, § 3. The 2009 amendment, effective June 19, 2009, in 
be PCs ‘ Subsection A, after "the executive director",added "an em- 
ployee of the board". 


60-2E-13. Activities requiring licensing. | 


A. A person shall not conduct gaming unless the person is licensed as a gaming operator. 

B. A person shall not sell, supply or distribute a gaming device or associated equipment for use 
or play in this state or for use or play outside of this state from a location within this state unless 
the person is licensed as a distributor or manufacturer, but a gaming operator licensee may sell 
or trade in a gaming device or associated equipment to a gaming operator licensee, distributor 
licensee or manufacturer licensee. 
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C, Except as provided in Subsection: D of this section,.a person shall not manufacture, fabri- 
cate, assemble, program or make modifications to a gaming device or associated equipment for use 
or play in this state or for use or play outside of this state from any location within this state un- 
less the person is a manufacturer licensee. A manufacturer licensee may sell, supply or distribute 
only the gaming devices or associated equipment that the manufacturer licensee ferns oeiiee 
fabricates, assembles, programs or modifies. 

D. Upon receiving a written request from,a person who Gvnstnaieidd sida ocieittst equipment, 
the board may waive the requirement for a manufacturer's license on the ‘terms and conditions 

the board deems necessary as long as the waiver is consistent with the purpose of the Gaming 
Control Act. 

EK. Except as provided in Section'60-2E-13.1 NMSA 1978, a gaming operator licensee or a 
person other ‘than a manufacturer licensee or distributor licensee shall not, possess an unli- 
censed or illegal gaming device or possess or control a place where there is an unlicensed or 
illegal gaming device. Any unlicensed or illegal gaming device, except a gaming machine in the 
possession of a licensee while awaiting transfer to a gaming operator licensee for licensure of the 
machine, or as provided in Section 60-2E-13.1 NMSA 1978, is subject to seizure and forfeiture 
pursuant to Section 30-19-10 NMSA 1978, 

F. A person shall not service or repair a gaming. device or associated equipment unless the 
person is licensed as a manufacturer, is employed by a manufacturer licensee or.is a technician 
approved by the board and employed by a distributor licensee or a gaming operator licensee. , 

G. A person shall not engage in an activity for which the board es a Hnense or permit 
without obtaining the license or permit. 

H. Except as provided in Subsections B and D of this section, a pePWOi shall not purchase, 
lease or acquire possession of a gaming device or associated equipment except from a distributor 
licensee or manufacturer licensee. 

I. Adistributor licensee may receive a percentage of the amount wagered, the net take or other 
measure related to the operation of a gaming machine as a payment pursuant to a lease or other 
arrangement for furnishing a gaming machine, but the board shall adopt’ a regulation setting the 
maximum allowable foot . . 


History: Laws 1997, ch. 190, § 15; 2002, ch. 102, § 8; 
2007, ch. 217, § 2. 

The 2007 ‘amendment, effective April 2, 2007, re- 
quired a person who services or repairs a gaming device or 
associated equipment to be approved by the board. 

The 2002 amendment, effective March 5, 2002, in- 
serted the exception clause at the beginning of Subsec- 
tion C; added present Subsection D and redesignated the 
remaining subsections accordingly; and rewrote present 
Subsection E, inserting the. references to Sections 60-2E- 


13.1 and 30-19-10 and to illegal gaming devices, and i in- 


serting " possess an unlicensed or illegal gaming ee or" 
in the first sentence. 


ANNOTATIONS 


Slot machines in private home not to be consid- 
ered as a "gaming machine" to:make them subject to 
the act. State ex rel. N.M. Gaming Control Bd. v. Ten (10) 
Gaming Devices, 2005-NMCA-117, 188 N.M. 426, 120 P.3d 
848, cert. quashed, 2006-NMCERT- 003, 189 N.M. 352, 182 
P.3d 1038. 

Forfeiture of machine .in Sinai residence. — 
When the exclusion in Section 60-2E-3 N NMSA 1978 is. as- 
serted, the activity in the private residence at the time the 


islot inkeline is seized determines whether the machine is 


subject to forfeiture. State ex rel. N.M. Gaming. Control Bd. 
v, Ten (10) Gaming Devices, 2005-NMCA-117, 188 N.M. 
426, 120 P.3d 848, cert. quashed; 2006- NMCERT- 008, 189 
N.M. 352, 132 P.3d 1038: 


60-2E-13.1. Temporary possession of gaming device for limited purpose. 


A. A public post-secondary educational institution may temporarily possess gaming devices for 
the limited purpose of providing instruction on the technical aspects of gaming devices to persons 
seeking certification as technicians qualified to repair and maintain gaming devices. A gaming 
device allowed for such limited use shall be subject to registration, transport, possession and use 
requirements and restrictions established in board regulations. 

B. Trade shows and similar events for the purpose of demonstrating and marketing gaming 
devices may be conducted in the state at the discretion of the board. A gaming device allowed 
in the state for such limited use shall be subject to registration, transport, possession and use 
requirements and restrictions established in board regulations. 
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C.,A person may ‘possess an unlicensed gaming device used by the person for the purposes of 

testing or demonstration if that person is a manufacturer licensee or has obtained a waiver pur- 
suant to the Gaming Control Act. 
. Di. A person:may possess a gaming device for the purpose’of film or theater productions or 
other non-gaming purposes permitted by regulation of the board. Any gaming device allowed 
in the state for such limited use shall be subject to registration, transport, possession and use 
requirements and restrictions established in board regulations. 


History: Laws 2002, ch. 102, § 9; 2009, ch. 199, § 4. The 2009 amendment, effective June 19, 2009, added 
Subsection D, 


a 


60-2E-14. Licensure; application. 


A. The board shall establish and issue the following aah of licenses: 

| (1) manufacturer; 
(2) distributor; 
(3) gaming operator; and 
(4) gaming machine. 

B. The board shall issue certifications of findings of suitability Se key executives and other 
persons for whom certification is required. 

C.. The board shall issue work permits for gaming employees. 

D. A licensee shall not be issued’ more than one type of license, but this provision does not 
prohibit a licensee from owning, leasing, acquiring or having in the licensee's possession licensed 
gaming machines if that activity is otherwise allowed by the provisions of the Gaming Control Act. 
A licensee shall not own a majority interest in, manage or otherwise control a holder of another 
type of license issued pursuant to the provisions of that act. | 

EK. An applicant for a license, a certification of finding of suitability or a work permit shall ap- 
ply on forms provided by the board and shall furnish to the board two sets of fingerprint cards and 
all other information requested by the board. Submission of an application ‘constitutes consent 
to a national criminal background check of the applicant, a credit check of the applicant and all 
persons having a substantial interest in the applicant'and any other background investigations 
required pursuant to the Gaming Control Act or deemed necessary’by the board. The board may 
obtain from the taxation and revenue department copies of tax returns filed by or on behalf of the 
applicant or its affiliates and information concerning liens imposed ‘on the applicant or its affili- 
ates by the taxation and revenue department. 

F. All licenses issued by the board pursuant to the provisions of this section shall be reviewed 
for renewal annually unless revoked, suspended, canceled or terminated. 

G.~ A license shall not be transferred or assigned. 

H.. The application for.a license shall include: 

(1) the name of the applicant; 

(2) the location of the proposed operation; 

(3) the gaming devices to be operated, manufactured, distributed or serviced; 

(4) the names of all persons having a direct or indirect interest in the business of the 
applicant and ‘the nature of such interest; and 

(5) . such. other information and details as the Poa may require.. 

I,, The board shall furnish to the applicant supplemental forms that the applicant shall com- 
plete and file with the application. The supplemental forms shall require two sets of fingerprint 
cards-and complete information and details with respect to the applicant's antecedents, habits, 
immediate family; character, state and federal criminal-records, business activities, financial af- 
fairs and business. associates, covering at least a ten-year period immediately Breceding the date 
of filing of the application. 

J... In.conducting a background investigation and preparing an investigative report on the ap- 
plicant, the board's law enforcement officers may request and receive criminal history information 
from the federal bureau of investigation or any other law enforcement agency or organization. The 
board's law enforcement officers shall maintain confidentiality regarding information received 
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from a law enforcement agency that may be a by the agency as a condition for providing the 


information to the board. 


History: Laws 1997, ch. 190, § 16; 2002, ch. 102, § 10; 
2007, ch. 39, § 31. 

The 2007 amendment, effective March 15, 2007, in 
Subsection E, provided that an applicant for a license, a 
certification of finding of suitability or a work permit shall 
apply on forms provided by the board, that an applicant 


and that submission of an application constitutes consent 
to a national criminal background check of the applicant; 
in Subsection I, provided that the supplemental forms 
shall require two sets of fingerprint cards; and added Sub- 
section J, 

The 2002 amendment, effective March 5, 2002, added 


shall furnish to the board two sets of fingerprint cards, the last sentence in Subsection E. 


60-2E-15. License, certification and work permit fees. 


A. License and other fees shall be established by board regulation but shall not exceed the 
following amounts: 

(1) manufacturer' S license, twenty thousand dollars ($20,000) for the initial license and 
five thousand dollars ($5,000) for annual renewal; 

(2) distributor's license, ten thousand dollars ($10,000) for the initial license py one thou- 
sand dollars ($1,000) for annual renewal; 

(3) gaming operator's license for a racetrack, fifty thousand dollars ($50, 000) for the initial 
license and ten thousand dollars ($10,000) for annual renewal; 

(4) gaming operator's license for a nonprofit organization, one thousand aallaiea ($1,000) 
for the initial license and two hundred dollars ($200) for annual renewal; 

(5) for each separate gaming machine licensed to a person holding an operator’ s license, 
five hundred. dollars ($500) for the initial license and one. hundred dollars ($100) for annual re- 
newal; and | 

(6) work permit, one hundred dollars ($100) annually. 

B.: The board shall establish the fee for certifications or other actions by regulation, but no fee 
established by the board shall exceed one thousand dollars,($1,000), except for fees established 
pursuant to Paragraph (18) of Subsection C of Section 10 [60-2E-8 NMSA 1978] of the Gaming 
Control Act. 

C.. All license, certification or work permit fees shall be paid to the board at the the and in the 
manner established by regulations of the board. 


History: Laws 1997, ch. 190, §.17. 


60-2E-16. Action by board on applications. 


A. A person that the board determines is qualified to receive a license pursuant to the provi- 
sions of the Gaming Control Act may be issued a license. The burden of proving qualifications is 
on the applicant. 

B. A license shall not be issued unless the board is satisfied that the applicant is: 

(1) a person of good moral character, honesty and integrity; 

(2) a person whose prior activities, state and federal criminal records, reputation, habits 
and associations do not pose a threat to the public interest or to the effective regulation and con- 
trol of gaming or create or enhance the dangers of unsuitable; unfair or illegal practices, methods 
and activities in the conduct of gaming or the carrying on of the business and financial arrange- 
ments incidental thereto; and 

(3) in-all other respects qualified to be licensed consistent with the laws of this state. 

C. Alicense shall not be issued unless the applicant has satisfied the board that: 

(1) the applicant has adequate business probity, competence and te ei a in business 
and gaming; 

(2) the proposed financing of the applicant is adequate for the nature of the vibpobed 
license and from a suitable source; any lender or other source of money or credit that the board 
finds does not meet the sion set forth in Subsection B of this section shall be deemed un- 
suitable; and 
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(3) the applicant is sufficiently capitalized under standards set by the board to conduct the 
business covered by the license. 

D. An application to receive a license, certification or work permit constitutes a request for a 
determination of the applicant's general moral character, integrity and ability to participate or 
engage in or be associated with gaming. Any written or oral statement made in the course of an 
official proceeding of the board or by a witness testifying under oath that is relevant to the purpose 
of the proceeding is absolutely privileged and does not impose liability for defamation or constitute 
a ground for recovery in any civil action. 

EK. The board shall not issue a license or certification to an applicant who has previously been 
denied a license or certification in this state or another state, who has had a certification, permit or 
license issued pursuant to the gaming laws of a state or the United States permanently suspended 
or revoked for cause or who is currently under suspension or subject to any other limiting action in 
this state or another state involving gaming activities or licensure for gaming activities, unless the 
violation that is the basis of the denial, permanent suspension or other limiting action regarding a 
license, certification or permit applied for or issued in this state or another state is determined by 
the board to be a technical violation, and, if the board finds the violation to be a technical violation, 
the board may choose to issue a license or certification. 

F. _ The board shall investigate the qualifications of each applicant before a license, certification 
or work permit is issued by the board and shall continue to observe and monitor the conduct of all 
licensees, work permit holders, persons certified as being suitable and the persons having a mate- 
rial involvement directly or indirectly with a licensee. | 

G. The board has the authority to deny an application or limit, condition, restrict, revoke or 
suspend a license, certification or permit for any, cause. 

H. After issuance, a license, certification or permit shall continue in effect upon proper .pay- 
ment of the initial and renewal fees, subject to the power of the board to revoke, suspend, condition 
or limit licenses, certifications and permits. . 4 

I, The board has full and absolute power and authority to deny an application for any cause it 
deems reasonable. If an application is denied, the board shall prepare and file its written decision 
on which its order denying the application is based. 


History: Laws 1997, ch. 190, § 18; 2007, ch. 39, § 32; The 2007 amendment, effective March 15, 2007, in 
2009, ch. 199, § 5. Paragraph (2) of Subsection B, changed "criminal record" 


The 2009 amendment, effective June 19, 2009, in Sub- - to"state and federal criminal records". 
section E, after "licensure for gaming activities" added the 
remainder of the sentence. 


60-2E-17. Investigation for licenses, certifications and permits. 


The board shall initiate an investigation of the applicant. within thirty days after an application 
is filed and supplemental information that the board may require is received. 


History: Laws 1997, ch. 190, § 19. 


60-2E-18. Eligibility requirements for companies. 


In order to be eligible to receive a license, a company shall: 

A. be incorporated or otherwise organized and in good standing in this state or incorporated or 
otherwise organized in another state, qualified to do geite Has in this state and in good standing in 
this state and in the state of incorporation; 

B. comply with all of the requirements of the laws of this state pertaining to the company; 

C. maintain a ledger in the principal office’ of the company in this state, which shall: 

(1) at all times reflect the ownership according to company records of every class of security 
issued by the company; and 
(2) be available for inspection by the board at all reasonable times without notice; and 
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D. | filenotice of all changes of ownership of all classes of securities issued by the company with 
the board within thirty days of the a 


History: Laws 1997, ch. 190, § 20. 


60-2E-19. Company applicants; SislietaE organization avs 
required information. 


A. Acompany applicant for a license or a renewal of a license shall provide the following infor- 
mation to the board on forms provided by the board: 

(1) the organization, financial structure and nature of the business to be operated, includ- 
ing the names and personal histories of all officers, directors and key executives; 

(2) the rights and privileges acquired by the holders of different classes of authorized 
securities; 

(3) the terms and conditions of all outstanding loans, mortgages, trust deeds, pledges or 
any other indebtedness or security interest evidenced by a security instrument pertaining to the 
proposed gaming operation or other licensed activity in this state and the name and address of the 
person who is servicing the loan, mortgage, trust deed, pledge or other indebtedness or security 
interest; 

(4) remuneration to persons, other than directors, officers and key executives, exceeding 
one hundred thousand dollars ($100,000) per year; 

(5) bonus and profit-sharing arrangements within the company; 

(6) alist of management and service contracts pertaining to the proposed gaming activity 
in this state; 

(7) ‘balance sheets and profit and loss statements for at least the three preceding fiscal 
years, or, if the company has not been in business for a period of three years, balance sheets and 
profit and loss statements from the time of its commencement of business operations and projected 
for three years from the time of its commencement of business operations. All balance sheets and 
profit and loss statements shall be audited by independent certified public accountants; and 

(8) any further financial data that the board deems necessary or appropriate. 

B. A nonprofit organization ‘applying for a license or a renewal of a license as a nonprofit 
gaming operator|pursuant to the Gaming Control Act shall provide in its application: 

(1) the organization, financial structure and nature of the nonprofit organization, includ- 
ing the names of all officers, directors and key executives; 

(2) the terms and conditions of all outstanding loans, mortgages, trust deeds, pledges 
or any other indebtedness or security interest.evidenced,by a security instrument pertaining to 
the proposed gaming operation or other licensed activity in this state and the name and address 
of the person who is servicing the loan, retain ‘trust deed, ee or other indebtedness or 
security interest; 

(3) management and service contracts parraiiee i the caaposel gaming activity in this state; 

(4) balance and profit and loss statements for at least the three preceding fiscal years or, if 
the nonprofit organization has not been in business for a period of three years, balance sheets and 
profit and loss statements from the date of charter or incorporation and projected for three years 
from the date of charter or incorporation. All balance sheets and profit ae loss statements shall 
be submitted in a manner prescribed by the board; 

(5) any further financial data that the. board deems necessary or pea DOME 

(6) ifthe nonprofit organization has. various classes of members, information detailing the 
rights and privileges attributed to each class of member and providing the number of members in 
each. class; 

(7) the level of negetantaee for all nad employees of the doh pres organization; and 

_ (8) details about-any other form of remuneration or awards that are conferred on members. 


History: Laws 1997, ch, 190, § 21; 1999, ch. 251,§ 2; ... . The 2009 amendment, effective ace 19, 2009, in Sub- 
2009, ch. 199, § 6. section A, after "A company applicant", added "for a license 
or a renewal of a license"; in Paragraph (4) of Subsection 


‘74 


© 2022.State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


60-2H-20 


A, changed "fifty thousand dollars ($50,000)" to "one 
hundred thousand dollars ($100,000)"; in Paragraph (6) 
of Subsection A, at the beginning of the sentence, added 
"a list of"; in Paragraph (7) of Subsection A, in the last 
sentence, after "loss statements shall be", deleted "certi- 
fied" and added "audited"; in Subsection B, after "applying 
for a license", added "or a renewal of a license"; and in 


GAMING CONTROL 


60-2E-21 


Paragraph (4) of Subsection B, in the last sentence, after 
"loss statements shall be", deleted "certified by indepen- 
dent certified public accountants" and added "submitted 
in a manner prescribed by the board" 

The 1999 amendment, effective June 18, 1999, redes- 
ignated former Subsections.A through G ‘as Subsections 
A(1) through A(7) and added Subsections A(8) and B. 


60-2E-20. Individual cebtifivation of fading of. suitability of officers, 
directors and other persons. 


A. An officer, director, equity security holder of five percent or more, partner; general partner, 
limited partner, trustee or beneficiary of the company that holds'or has applied for a license shall 
individually apply for and obtain a certification of finding of suitability, according to the provisions of 
the Gaming Control Act, and if, in the judgment of the board the public interest is served by requir- 
ing any or all of the company's key executives to apply for and obtain a certification of finding of suit- 
ability, the company shall require those persons to apply for certification. A person who is required to 
be certified pursuant to this subsection shall apply for certification within thirty days after becoming 
an officer, director, equity security holder of five percent or more, partner, general partner, limited 
partner of five percent or more, trustee, beneficiary or key executive. A person who is required to be 
certified pursuant to a decision of the board shall apply for certification within thirty days after the 
board so requests. A person required or requested to be certified pursuant’to this subsection shall 
provide to the board an application for certification, including a personal history, a financial state- 
ment, copies of the person's income tax returns for the three years immediately prior to the year of 
the application and other information that the board. deems necessary or appropriate. 

B. The key executives of a nonprofit organization that holds or has applied for a license shall 
individually apply for and obtain‘a certification of finding of suitability. For purposes of this sub- 
section, key executives are those officers, employees, volunteers and other persons who are desig- 
nated by the nonprofit organization as key executives. The board may require additional officers, 
employees, volunteers and other persons to apply for and obtain:a certification of finding of suit- 
ability if the board determines the public interest is served by the additional certifications. A per- 
son who is required to be certified pursuant to this subsection shall apply for certification within 
thirty days after becoming an officer or key executive. A person who is required to be certified pur- 
suant to a decision of the board shall apply for certification within thirty days after the board so 
requests. A person required or requested to be certified pursuant to this subsection shall provide 
to the board an application for certification, including a personal history, a financial statement, 
copies of the person's income tax returns for the three years immediately prior to the year of the 
application and other information that the board deems necessary or appropriate. 


History: Laws 1997, ch. 190, § 22; 1999, ch. 251, § 3; 
2002, ch. 101, § 1; 2009, ch. 199, § 7. 
The 2009 emendaacnts éteuive June 19, 2009, in Sub- 


section A, in the first sentence, after ' ‘applied for a license ~ ' 


shall", deleted "be certified"; after "be certified individu- 
ally", added "apply for and obtain a certification of finding 
of suitability"; after "company's key executives to", deleted 
"be certified" and added "apply for and obtain a certifica- 
tion of finding of suitability"; and added the fourth sen- 
tence; and in Subsection, B, in the first sentence, after 
"applied for a license shall", deleted "be certified"; in the 
second sentence, after "volunteers and other persons to", 


deleted "become certified" and added "apply for and obtain 
a certification of finding of suitability"; and in the fifth 
sentence, at the beginning of the sentence, deleted "An of- 
ficer, employee, volunteer or other" and after "requested to 
be certified", deleted "pursuant to this subsection". 

The 2002 amendment, effective March 5, 2002, de- 
leted "president or commander and" preceding "key execu- 
tives" in the first sentence of Subsection B. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "subsection" for "section" in the second sentence in 
Subsection A and added Subsection B. 


60-2E-21. Requirements if company is or becomes a subsidiary; 
‘investigations; restrictions on JH tes persons; other 


requirements. 


_A. If the company applicant or licensee is or becomes a subsidiary, each nonpublicly traded 
holding company and intermediary company with respect to the subsidiary company shall: 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-2E-21 BUSINESS LICENSES 60-2E-21 


(1) qualify to do business in New Mexico; and 

(2) register with the board and furnish to the board the following’ frifomntion 

(a) acomplete list of all beneficial owners of five percent or more of its equity securi- 
ties, which shall be updated within thirty days afteriany change; 

(b) the names of all company officers and'directors within thirty days of their ap- 
pointment or election; 

(c) its organization, financial structure and nature of the business it operates; 

(d). the terms, position, rights and privileges of the different classes of its outstanding 
securities; 

(e) the terms on which its securities are ‘to be, and during the preceding three years 
have been; offered; 

(f) the holder of and the terms and conditiotss of all muthbanditte loans, shia yall 
trust deeds, pledges or Ait once indebtedness or security interest pertaining to the br jtiennie or 
licensee; 

(g) the oxtnt of the:securities holdings or other enigebily in the holding company or 
intermediary company of all officers, directors, key executives, underwriters, partners, principals, 
trustees or any direct or beneficial owners, and the amount of any remuneration paid them as 
compensation for their services in the form of salary, wages, fees or by contract pertaining to the 
licensee; ' : od . 
.h) remuneration to persons other than directors, officers and key executives exceed- 
ing two hundred fifty thousand dollars ($250,000) per year; 

(i) bonus and profit-sharing arrangements within the dwoldiner ia: or sobenteheniia 
ary company, if deemed necessary by the board; 

(j) management .and service contracts pertaining to the. licensee or ree ae if 
deemed necessary by the board; 

(k)« options existing or to be seoeitad in BPRSerS 43 ns company's securities or other 
interests; if deemed necessary by the board; 

(1) balance sheets and: profit and loss statements, audited i fndepemdeait certified 
public accountants or their foreign equivalents, for not more than the three preceding fiscal years; 
or, if the holding company or intermediary company has not been in existence more than three 
years, balance sheets and profit and loss statements from the time of its establishment, together 
with projections for three years from the time of its establishment; 

(m) any further financial statements necessary or appropriate to assist the bodrdsi in 
making its determinations; and 

(n) sa.current annual profit and hikes statement, a current annual balance sheet and a 
copy of the company's most recent federal income tax return or its foreign set Sealer within emacs 
days after the return is filed. 

B. The board may require all holders of five percent or more of the equity security of a Aalst 
company or intermediary company to-apply for a certification of finding of suitability. 

C.” The board may in its discretion perform the investigations concerning the officers, directors, 
key executives, underwriters, security holders, partners, principals, trustees or direct or beneficial 
owners of any interest in any holding company or intermediary company as it deems necessary, 
either at the time of initial registration or at any time thereafter. 

D. If at any time the board finds that.any person owning, controlling or holding with power 
to vote all or any partiof any class of securities of, or any interest in; any holding company or 
intermediary company is unsuitable to be connected with a licensee, it shall so notify both the 
unsuitable person and the holding company or intermediary company. The unsuitable person 
shall immediately offer the securities or other interest to the issuing company for purchase. The 
company shall purchase the securities or interest offered upon the terms ae within the time 
period ordered by the board. | 

E. Beginning on the date when the board serves notibe that a person has fisees found to be un- 
suitable pursuant to Subsection D of this section, it is unlawful for the unsuitable person to: 

(1) receive any dividend or interest upon any securities held in the holding company or 
intermediary company, or any dividend, payment or sopshaahviscne of ra kind from the eee com- 
pany or intermediary company; 
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(2) exercise, directly or indirectly or through a proxy, trustee or montis any voting aa 


conferred by the securities or interest; or 


(3) -receive remuneration in any form from the ia teeeen or from any holding company or 
intermediary company with respect to that licensee, for services rendered or otherwise. 

fF, A holding company:or intermediary company subject to the: provisions of Subsection A of 

this section shall not make any public offering of any of its equity securities unless such public of- 


fering has been approved by the board. 


G. This section does not apply to a holding company or intermediary company that i is a publicly 
traded corporation, the stock of which is traded on recognized stock exchanges, which shall instead 
comply wie the provisions of Réetion 60-2K-22 NMSA 1978. 


History: Ene 1997, ch. 190, § 23; 2009, ch, 199, § 8. 

The 2009 amendment, effective June 19, 2009, in Sub- 
paragraph (h) of Paragraph (2) of Subsection A, changed 
"fifty thousand dollars ($50,000)" to "two hundred fifty 
thousand dollars ($250,000)"; in Subparagraphs (i), (j) and 
(k) of Paragraph (2) of Subsection A, at the end of each 
sentence, added "if deemed necessary by the board"; in 
Subparagraph (1) of Paragraph (2) of Subsection A, after 


"loss statements" deleted "certified" and added "audited" 


, and after "certified public accountants", added "or their 


foreign equivalents"; in Subparagraph (n) of Paragraph 


‘(2) of Subsection A, after "federal income tax return", 


added "or. its foreign equivalent"; and in Subsection B, at 
the beginning of the sentence, added "The board may re- 
quire"; after "Intermediary company", changed "shall" to 
"to" and after "apply for a", added "certification of". 


60-2E-22. Change in company ownership. 


A. If acompany applicant or company licensee proposes to transfer ownership of twenty per- 
cent or more of the applicant or licensee, it shall notify the board in writing and provide the follow- 
ing information about the successor company: 

(1) if the company is a publicly traded corporation, as of the date the company became a 
publicly traded corporation, and on any later date when the information changes, the names of 
all stockholders of record who hold five percent or more of the outstanding shares of any class of 
equity securities issued by the publicly traded corporation; 

(2) the names of all officers within thirty days of their respective appointments; 

(3) the names of all directors within thirty days of their respective elections or appointments; 

(4). the organization, financial structure and nature of the businesses the company operates; 

(5) if the company is a publicly traded corporation, the terms, position, rights and privi- 
leges of the different classes of securities outstanding as of the date the company became a pub- 
licly. traded corporation; 

» (6) if the company is a publicly traded corporation, the terms on which the company's 
securities were issued during the three years preceding the date on which the company became a 
publicly traded corporation and the terms on which the publicly traded corporation's securities are 
to be offered to the public as of the date the company became a publicly traded corporation; 

~- (7) the terms and conditions of all outstanding indebtedness and evidence of security per- 
taining directly or indirectly to the company; 

(8) remuneration exceeding one hundred thousand dollars ($100,000) per year paid to per- 
sons other than directors, officers and key executives who are actively and directly engaged in the 
administration or supervision of the gaming activities of the company; 

(9) bonus and profit-sharing Brrangements within the company directly or indirectly re- 
lating to its gaming activities; 

(10). management and service contracts of ‘he company ee ria to its.gaming activities; 

(11) options existing or to be created pursuant.to its equity securities; 

(12) balance sheets and profit and loss statements, certified by independent certified pub- 
lic accountants or their foreign equivalents, for not less than the three vate Ai preceding the 
date of the proposed transfer of ownership; 

(18) any further financial statements deemed necessary or: HER by the board; and 

(14) a description of the company's affiliated companies and intermediary companies and 
gaming licenses, permits and approvals held by those entities. 

B. \ The board shall determine whether the proposed transaction is a transfer or:assignment of 
the license as prohibited by Subsection G of Section 60-2E-14 NMSA 1978. If the board determines 
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that the proposed transaction is prohibited, it shall notify the licensee in writing and shall re- 
quire the proposed transferee to file an application for a license. If the board determines that 
the proposed transaction is not a prohibited transfer or assignment of the license, it shall make 
a determination as to whether to issue a certification approving the transaction. The board shall 


consider the following information about the successor company in eb agpnagc whether to certify 


the transaction: 


} 


(1) the business history of the company, including its record of financial stability, integrity 
and success of its gaming operations in other jurisdictions; 

(2) the current business activities and interests of the company, as well as those of its of- 
ficers, promoters, lenders and other sources of financing, or any other persons associated with it; 

(3) the current financial structure of the company as well as changes that could reason- 
ably be expected to occur to its financial structure as a consequence of its proposed action; 

(4) the present and proposed compensation arrangements between the company and its 
directors, officers, key executives, securities holders, lenders or other sources of financing; 

(5) the equity investment, commitment or contribution of present or r prospective directors, 
key executives, investors, lenders or other sources of financing; and 

(6). the dealings and arrangements, prospective or otherwise, between the company and its 
investment bankers, promoters, finders or lenders and other sources of financing. 

C. The board may issue a certification upon receipt of a proper application and consideration 
of the criteria set forth in Subsection B of this section if it finds that the certification would not be 
contrary to the public interest or the policy set forth in the Gaming Control Act.. 

D. The board shall require the officers, directors key executives and holders of an equity secu- 
rity interest of five percent or more of the successor company and any other person specified in the 
Gaming Control Act to apply for and obtain a certification of finding of suitability. 


History: Laws 1997, ch. 190, § 24; 2009, ch. 199, § 9. 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "company license", deleted "is or be- 
comes a publicly traded corporation, it shall register with 
the board" and added "proposes to transfer ownership 
of twenty percent or more of the applicant or licensee, it 
shall notify the board in writing" and after "the follow- 
ing information", added "about the successor company"; 


added Paragraph (1) of Subsection A; in Paragraph (4) _ 


of Subsection A, after "nature of the business in", de- 
leted "publicly traded corporation" and added "company"; 
in Paragraphs (5) and (6) of Subsection A, at the begin- 
ning of each sentence, added "if the company is a publicly 
traded corporation"; in Paragraph (7) of Subsection A, 
after "indirectly to the", deleted "publicly traded corpora- 
tion" and added "company"; in Paragraph (8) of Subsec- 


tion A, changed "fifty thougand dollars ($50,000)" to "one - 


hundred thousand dollars ($100,000)" and after "gaming 
activities of the", deleted "publicly traded corporation" 

and added "company": in Paragraph (9) of Subsection A, 
after "arrangements within the", deleted "publicly traded 
corporation" and added "company"; in Paragraph (10) of 


Subsection A, after "contracts of the", deleted "corpora- 
tion" and added "company"; in Paragraph (12) of Subsec- 
tion A, after "certified public accountants", added "or their 
foreign equivalents” and after "preceding the date", de- 
leted "the company became a publicly traded corporation" 
and added “of the proposed transfer of ownership"; in 
Paragraph (14) of Subsection A, after "description of the", 
deleted "publicly traded corporation's" and added "com- 
pany's'; in Subsection B, after "The board shall", deleted 
"consider the following criteria in determining whether 
to certify a publicly traded corporation" and added the 
remainder of the subsection; in Paragraph (1) of Subsec- 
tion B, after "business history of the", deleted "publicly 
traded corporation" and added "company"; in Paragraph 
(83) of Subsection B, after "financial structure of the", de- 
leted "publicly traded corporation" and added "company"; 
in Paragraph (4) of Subsection B, after "arrangements 
between the", deleted "publicly traded corporation" and 
added "company"; in Paragraph (6) of Subsection B, after 
"otherwise, between the", deleted "publicly traded corpo- 
ration" and added "company"; and added Subsection D, 


60-2E-23. Finding of suitability required for directors, officers and 
key executives; removal from position if found unsuitable; 


suspension of suitability by board. 


A.. Each officer, director and key executive of a holding company, intermediary company or pub- 
licly traded corporation who the board determines is or is to become actively and directly engaged 
in the administration or supervision of, or in any other significant involvement with, the activities 
of the subsidiary licensee or applicant shall apply for a finding of suitability. 

B. If any officer, director or key executive of a holding company, intermediary company or pub- 
licly traded corporation required to be found suitable pursuant to Subsection A of this section fails 
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to apply for a finding of suitability within thirty days after being requested to do so by the board, 
or is not found suitable by the board, or if his finding of suitability is revoked after appropriate 
findings by the board, the holding company, intermediary company or publicly traded corporation 
shall immediately remove that officer, director or key executive from any office or position in which 
the person is engaged in the administration or supervision of, or any other involvement with, the 
activities of the certified subsidiary until the person is thereafter found to be suitable. If the board 
suspends the finding of suitability of any officer, director or key executive, the holding company, in- 
termediary company or publicly traded corporation shall immediately and for the duration of the 
suspension suspend that officer, director or key executive from performance of any duties in which 
he is actively and directly engaged in the administration or supervision of, or any other involve- 
ment with, the activities of the subsidiary licensee. 


History: Laws 1997, ch. 190, § 25; 1999, ch. 251, § 4; The 1999 amendment, effective June 18, 1999, pur- 
2002, ch, 102, § 11. ported to amend this section but made no change. 

The 2002 amendment, effective March 5, 2002, substi- 
tuted "who" for "that" in Subsection A. 


60-2E-24. Suitability of individuals acquiring beneficial ownership of 
voting security in publicly traded corporation; report of 
acquisition; application; prohibition. 


A... Each person who, individually or in association with others, acquires, directly or indirectly, 
beneficial ownership of five percent or more of any voting securities in a publicly traded corpora- 
tion registered with the board may be required to be found suitable if the board has reason to 
believe that the acquisition of the ownership would otherwise be inconsistent with the declared 
policy of this state. 

B. Each person who, individually o or in association with others, acquires, directly or indi- 
rectly, beneficial ownership of five percent or more of any class of voting securities of a publicly 
traded corporation certified by the board shall notify the board within ten days after acquiring 
such interest. 

C. Each person who, individually or in association with others, acquires, directly or indirectly, 
the beneficial ownership of more than ten percent of any class of voting securities of a publicly 
traded corporation certified by the board shall apply to the board for a finding of pulepility within 
thirty days after acquiring such interest. 

D. Institutional investors that have been exempted from or have received a waiver of suitabil- 
ity requirements pursuant to regulations adopted by the board are not required to comply with 
this section. 

E. Any person required by the board or by the provisions of this section to be found suitable 
shall apply for a finding of suitability within thirty days after the board requests that he do so. 

F. Any person required by the board or the provisions of this section to be-found suitable who 
subsequently is found unsuitable by the board shall not hold directly or indirectly the beneficial 
ownership of any security of a publicly traded corporation that is registered with the board beyond 
that period of time prescribed by the board. 

G. The board may, but is not required to, deem a person auabned to hold a license or be found 
suitable as required by this section if the person currently holds a valid license issued by, or has 
been found suitable by, gaming regulatory authorities in another jurisdiction, provided that the 
board finds that:the other jurisdiction has conducted a thorough investigation of the applicant and 
has criteria substantially similar to those of the board to determine when a person is to be found 
suitable or to obtain a license. 


History: Laws 1997, ch. 190, § 26. 
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60-2E-25. Report of proposed issuance or transfer of ownership; report 
of change in corporate officers and directors; approval of 
board. 


A. Before a company licensee, other than a publicly traded corporation, may issue or transfer 
five percent or more of its ownership to a person; it shall file a report of its proposed action with 
the board, which report shall request the approval of the board. The board shall have ninety days 
within which to approve or deny the request. If the board fails to act in ninety days, the request 
is deemed approved. If the board denies the request, the company shall not issue or transfer five 
percent or more of its securities to the person about whom the request was made. 

B. A company licensee shall file a report of each change of the corporate officers and directors 
with the board within thirty days of the change. The board shall have ninety days from the date 
the report is filed within which to approve or disapprove such change. During the ninety-day pe- 
riod and thereafter, if the board does not disapprove the change, an officer or director is entitled to 
exercise all powers of the office to which the officer or director was elected or appointed. 

C. Acompany licensee shall report to the board in writing a change in company personnel who 
have been designated as key executives. The report shall be made no later than thirty days after 
the change. . 

D. . The board may require that a company licensee’ furnish the ebm with a ey of its federal 
income tax return within thirty days after the return is filed: rye 


History: Laws 1997, ch. 190, § 27; 2009, ch. 199, § 10. The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "five percent or more of its", deleted 
"securities" and added "ownership", 


60- OB-26. Gaming operator licedsees: goneialin provisions; Wiidtiiess plas 
player age limit; restrictions. 


A: An applicant for a gaming operator's license shall submit with the application a plan for as- 
sisting in the prevention, education and treatment of compulsive gambling. The plan shall include 
regular educational training sessions for employees, Plan approval by the board is a condition of 
issuance of the license. 

B. An applicant for a gaming operator's license shall submit with the applionWan a proposed 
business plan, The plan shall include at least: 

(1) a floor plan of the area to be used for gaming es ethan pe mruncates 

(2) an advertising and marketing plan; : 

(3) the proposed placement and number of gaming aout tt 

(4) acurrent financial status and gaming ithe plan; 

(5) a’‘security plan; 

(6) a staffing plan for gaming machine sporatiting 

(7) internal control systems in compliance with ixaeaee 60-2E-35 NMSA 1978; and 

(8) details of any proposed progressive systems. © 

C. A gaming operator licensee shall be granted a ieee to operate a sramber of machines, not 
to exceed the statutory maximum, at a gaming establishment identified 1 in the license application 
and shall be granted a license for each gaming machine. 

D. ‘A gaming operator licensee shall apply for and pay the machine tends fee for any increase 
in the number of authorized’: gaming machines in operation at the licensed premises and shall 
notify the board of any decrease in ‘the number of authorized pains machines in suntan at the 
licensed premises, 

E. Gaming machines may be available for play only in an area ay ache 2A peregns twenty-one 
years of age or older. 

F. A gaming operator licensee shall erect a permanent physical barrier to allow for multiple 
uses of the premises by persons of all ages. For purposes of this subsection, "permanent physical 
barrier" means a floor-to-ceiling wall separating the general areas from the restricted areas, The 
entrance to the area where gaming machines are located shall display a sign that the premises are 


80 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-2H-27 


GAMING CONTROL 


60-2E-27 


restricted to persons twenty-one years of age or older. Persons under the age of twenty-one anaes 
not enter the area where gaming machines are located. 
-G. -A gaming operator licensee shall not have automated teller machines in the area reblricted 


pursuant to Subsection F of this section. 


H. A gaming operator licensee shall not provide, allow, contract or arrange to provide alcohol or 
food for no charge or at reduced prices as an incentive or enticement for patrons to game. 

I. Only a racetrack licensed by the state racing commission or a:nonprofit organization may 
apply for or be issued a gaming operator's license. No other persons are qualified to apply for or be 
issued a gaming operator's license pursuant to the Gaming Control Act. 


History: Laws 1997, ch. 190, § 28; 2009, ch. 199, § 11. 
The 2009 amendment, effective June 19, 2009, in Sub- 
sections A and B, after "An applicant for" deleted "licen- 


sure as a gaming operator" and added "a gaming opera- ° 


tor's license"; in Paragraph (4) of Subsection B, changed 
"a financial control plan" to "a current financial status 


deleted "specific" and after "number of machines", added 
"not to.exceed the statutory maximum"; in Subsection D, 
after "gaming operator licensee", deleted "who desires to 
change the number of machines in operation at a gaming 
establishment shall apply to the board for an amendment 
to this license authorizing a change in the number of ma- 


and gaming protection plan"; added Paragraph (7) of Sub- 


chines" and added the remainder of the sentence. 
section B; in Subsection C, after "license to operate a", : 


60-2E-27. Gaming operator licensees; special conditions for racetracks; 
number of gaming machines; days and hours of operations. 


A. A racetrack licensed by the state racing commission pursuant to the Horse Racing Act to 
conduct live horse races or simulcast races may be issued a gaming operator's license to operate 
gaming machines on its premises where live racing is conducted. 

. B. A racetrack's gaming operator's license shall automatically become void if: 

(1) the racetrack no longer holds an active license to conduct pari-mutuel wagering; 

(2) .the racetrack paid gaming tax to the state on its net take in an amount greater than 
eight million dollars ($8,000,000) in the prior fiscal year pursuant to Section 60-2E-47 NMSA 1978 
and fails to maintain a minimum of four live race days a week with at least nine live races on each 
race day during its licensed race meet, except as provided in Subsection F of this section; or 

(8) the racetrack paid gaming tax to the state on its net take in an: amount equal to eight 
million dollars ($8,000,000) or less in the prior fiscal year pursuant to Section 60-2E-47 NMSA 
1978 and fails to maintain a minimum of three live race days a week with at least ten live races on 
each day during its licensed race meets, except as provided in Subsection F of this section: 

C. Unless a larger number is allowed pursuant to Subsection D of this section, a gaming opera- 
tor licensee that is a racetrack may have up to six hundred licensed gaming machines. 

D. By execution of an allocation agreement, signed by both the allocating racetrack and the 
racetrack to which the allocation is made, a gaming operator licensee that is a racetrack may al- 
locate any number of its authorized gaming machines to another gaming operator licensee that 
is a racetrack. To be valid, the allocation agreement must bear the written approval of the board 
and the state racing commission, and this approval shall make specific reference to the meeting 
at which the action of approval was taken and the number of votes cast both for and against the 
approval, By allocating a number of its authorized machines to another racetrack, the allocating 
racetrack automatically surrenders all rights to operate the number of machines allocated. No race- 
track shall operate or be authorized to operate more than seven hundred fifty gaming machines, 

E. Gaming machines on a racetrack gaming operator licensee's premises may be played only on 
days when the racetrack is either conducting live horse races or simulcasting horse race meets. On 
days when gaming machines are permitted to be operated, a racetrack gaming operator licensee 
may offer gaming machines for operation for up to eighteen hours per day; provided that the total 
number of hours in which gaming machines are operated does not exceed one hundred twelve 
hours in a one-week period beginning on Tuesday at 8:00 a.m. and ending at 8:00 a.m. on the fol- 
lowing Tuesday. A racetrack gaming operator licensee may offer gaming machines for play at any 
time during a day; provided that the total hours of operation in each day from just after midnight 
of the previous day until midnight of the current day does not exceed eighteen hours. A racetrack 
gaming operator licensee shall determine, within the limitations imposed by this subsection, the 
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hours it will offer gaming machines for operation each day and shall notify the board in writing of 
those hours. 49 8 

F. Maintaining fewer live race days or Soomeee live races on each race day Busta a licensed race 
meet does not constitute a failure to maintain the minimum number of live race days or races as 
required by Paragraphs (2) and (3) of Subsection B of this section if the licensee submits to'the 
board written approval by the state racing commission for the licensee to vary the minimum num- 
ber of live race days or races, and the variance is due to: id ; 

(1) the inability of a racetrack gaming operator:licensee to fill races as ibbiawedt in the 
licensee's condition book as long as the same type of canceled race is run within the following two 
race weeks as the race season permits; 

(2) severe weather or other act, event or occurrence resulting from natural forces; 

(3) astrike or work stoppage by jockeys or other persons necessary to conduct a race or meet; 

(4) a power outage, electrical failure or failure or unavailability of any SaMiDAipny OF sup- 
plies necessary to conduct a race or meet; 

(5) hazardous conditions or other threats to the publi health or safety; or 

(6) any other act, event or occurrence that the board finds is not within the.control of the 
licensee even with the exercise of reasonable diligence or care. 

G. Alcoholic beverages shall not be sold, served, delivered or consumed 1 in the area restricted 
pursuant to Subsection F of Section 60-2E-26 NMSA 1978. | 


\ 


History: Laws 1997, ch. 190, § 29; 2000, ch. 90, § ie The 2000 amendment, effective May 17, 2000, updated 


2001, ch. 334, § 1; 2005, ch. 350, § 1; 2009, ch. 199, § 12: the internal reference in Subsection E, deleted Subsection 
2017, ch. 10, § 1. : . F, relating to the legal hours of operation for gaming ma- 
The 2017 amendment, effective June 16, 2017, chines at a racetrack, and deleted the internal reference to 
changed the conditions upon which a racetrack's gam- Subsection F from the beginning of Subsection D. 
ing operator's license shall automatically become void; in Compiler's notes. — Laws 2001; ch, 334, §2 made the 
Subsection B, Paragraph B(2), after "the racetrack", added act effective when the compact negotiated between the 
"paid gaming tax to the state on its net take in an amount state and the tribes during the first session of the forty- 
greater than eight million dollars ($8,000,000) in the prior fifth legislature was approved in writing by the tribes, 
fiscal year pursuant to Section 60-2E-47 NMSA 1978 and", | the state and the secretary of the interior and notice of 
and added Paragraph B(3); in Subsection F, in the intro- such approval was published in the Federal Register. 
ductory paragraph, after "Maintaining fewer", deleted © Notice was published in the Federal Register on Decem- 
"than four", after "live race days or", deleted "nine" and ber 14, 2001, of an agreement with the Pueblo of Tesuque, 
added "fewer", after "required by", deleted "Paragraph" San Felipe, Isleta, Laguna, Sarida, San Juan, Santa Ana, 
and added. "Paragraphs", and after "(2)", added "and (3)"; _Santa Clara, and Acona, Notice of an agreement with 
and in Paragraph F(1), after "the licensee's condition the Pueblo of Taos was published on December 20, 2000. 
book", added the remainder of the paragraph. ‘ Notice of an agreement with the Jicarilla Apache Nation 
The 2009 amendment, effective June 19, 2009, in was published on January 15, 2002. Notice of an,agree- 
Paragraph (2) of Subsection B, after "licensed race meet", ment with the Pueblo of Nambe was published on Febru- 
added the remainder of the sentence; in Subsection C, | rary 8, 2002. 
at the beginning of the sentence, added "Unless a larger 
number is allowed pursuant to Subsection C of this sec- : ANNOTATIONS 


tion" and after "six hundred licensed gaming machines", 


Li for fail 
deleted "but the number of gaming machines to be located icemee was void don fellure teednd uct dinerhomne 


h races, — Where the racing commission granted plaintiff a 
on the licensee's ammeode shall be specified inthe gaming license to conduct live horse races for the 2010 meet which 
operator's license’; and added Subsection F.  «, required plaintiff to conduct live horse racing from May 28, 
The 2001 amendment, in Subsection C, enbentined 2010.to September 6, 2010; the. gaming control bard 
" "W "1 WwW, > 
six hundred" for three et added Subsection D; granted plaintiff a conditional gaming license subject to the 
eae ee former Subsection D as E and former completion of construction of facilities to conduct live rac- 
ing before the end of. December 2009; plaintiff failed to hold 
The 2005 amendment, effective J uly 1, 2005, in Sub- the minimum number of live race days or races required by 
section B(2), deleted the former provision which provided Subsection B(2); Plaintiff filed.a variance request with the 
that a license shall become void if-the racetrack fails to racing commission in March 2010; the racing commission 
maintain a minimum of three live race day sa week with first tabled and then set the variance request for hearing in 
at least nine live races on each race day during it licensed December 2010; and as of September 17, 2010, plaintiff had 
race meet in the 1997 calendar year and in the 1998 and not obtained a written variance from the racing commis- 
subsequent calendar years; in Subsection E, deleted the sion and was unable to run live horse races for the remain- 
former provision which provided that a gaming operator der of the 2010 race meet because plaintiff had failed to 
licensee that is a jpcatrars shall be permitted to conduce construct any facilities to conduct live horse racing, Subsec- 
games on only the aforementioned days for a daily period tion F(6) was not applicable and plaintiff's gaming license 
not to exceed twelve hours; and in Subsection E, provided became automatically void pursuant to Subsection B(2), 
for expanded operating hours for gaming machines at La Mase Racetiach & Cistre 2ON IM Gaming ¢ Control Ba., 
racetracks, By 2012-NMCA-076, 283 P.3d 886, 
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60-2E-28. Gaming operator licensees; special conditions for nonprofit 
organizations; number of gaming machines; days and hours 
of operations. 


A. A nonprofit organization may be issued a gaming operator's ‘featigt? to surat licensed 
gaming machines on its premises to be played only by active and auxiliary members. 

B. No more than fifteen gaming-machines maybe offered, for play on the premises of a non- 
profit organization gaming operator licensee. : 

C. No gaming machine on the premises of a nonprofit organization gaming operator licensee 
may award a prize that exceeds four thousand dollars ($4,000). 

D. Gaming machines may be played on the premises of a nonprofit organization gaming opera- 
tor licensee from 12:00 noon until 12:00 midnight every day. 


History: Laws 1997, ch. 190, § 30; 2002, ch. 107,§1. © consumption of alcoholic beverages in areas where gam- 
The 2002 amendment, effective May 15, 2002, de- ing machines’ are located. 
leted former Subsection E, which prohibited the sale or 


60- 2E-29. Licensing of manufacturers of gaming aeaicte sree ons 
disposition of gaming devices. 


A. . It is unlawful for a person to operate, carry on, conduct or meen ana any form of manufac- 
turing of a gaming device or associated equipment for use or play in New Mexico or any form of 
manufacturing of a gaming device or associated equipment in New Mexico for use or play outside 
of New Mexico without first obtaining and maintaining a manufacturer's license. 

B. Ifthe board revokes a manufacturer's license: _ 

(1) no new gaming device mnanifacbared by the manufacturer may be approved for use in 
this state; 

(2) any previously approved gaming device cn fidantiehl by the manufacturer i is aiakjedt 
to revocation of approval if the reasons for the revocation of the gels also apply to that gaming 
device; 

(3) no new gaming device or associated equipment made by the manufacturer may be 
distributed, sold, transferred or offered for use or play in New Mexico; and 

(4) any association or agreement between the manufacturer and a distributor licensee or 
gaming operator licensee in New Mexico shall:be terminated. 

C. An agreement between a manufacturer licensee and a distributor licensee or a gaming op- 
erator licensee in New Mexico shall be deemed to include a provision for its termination without 
liability for the termination on the part of either party upon a finding by the board that either 
party is unsuitable. Failure to include that condition in the agreement is not a defense in an action 
brought pursuant to this section to terminate the agreement. 

D. A gaming device shall not be used and offered for play by a gaming operator iceaded unless 
it is identical in all material aspects to a model that has been specifically tested and approved by; 

(1) the board; ¥ 

(2) a laboratory selected by. the board; or, 

(3) gaming officials in Nevada or New Jersey for current use. 

E. The board may inspect every gaming device that is.manufactured: 

» ».(1).. for.use in. New Mexico; or 

(2) in New Mexico for use outside of New Mexico, 

F.. The board may inspect every gaming device that is offered for play within New Mexico by é a 
gaming operator licensee. 

_G, . The board may inspect all associated equipment that is ieeuiatinitnse and sold for. use in 
New Mexico or manufactured in New Mexico for use outside of New Mexico. 

H.~ In addition to all other fees and charges.imposed pursuant, to the Gaming Control Act, the 
board may determine, charge and collect from each manufacturer an inspection fee, which shall 
not exceed the actual cost of inspection and investigation. 
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I. The board may prohibit the use of a gaming device by a gaming operator licensee if it finds 
that the gaming device does not meet the requirements of this section. 


History: Laws 1997, ch. 190, § 31; 2009, ch. 199, § 13. The 2009 amendment, effective June 19, 2009, made 
grammatical changes. 


60-2E-30. Licensing of distributors of gaming devices. 


A. It is unlawful for any person to operate, carry on, conduct or maintain any form of dis- 
tribution of any gaming device for use or play in New Mexico or any form of distribution of any 
gaming device in New Mexico for use or play outside of New Mexico without first obtaining and 
maintaining a distributor's or manufacturer's license. 

B. Ifthe board revokes a distributor's license: 

(1) no new gaming device distributed by the person may be approved; 

(2) any previously approved gaming device distributed by the distributor is subject to revo- 
cation of approval if the reasons for the revocation of the license also apply to that gaming device; 

(3) no new gaming device or associated equipment distributed by the distributor may be 
distributed, sold, transferred or offered for use or play in New Mexico; and 

(4) any association or agreement between the distributor and a gaming operator licensee 
shall be terminated. An agreement between a distributor licensee and a gaming operator licensee 
shall be deemed to include a provision for its: termination without liability on the part of either 
party upon a finding by the board that the other party is unsuitable. Failure to include that condi- 
tion in the agreement is not a defense in any action parse RasMONEAH to this section to terminate 
the agreement. 

C. The board may inspect every gaming device that is distributed for use in New Mexico. 

D.. In addition to all other fees and charges imposed by the Gaming Control Act, the board may 
determine, charge and collect from each distributor an inspection fee, which shall not exceed the 
actual cost of inspection and investigation. 


History: Laws 1997, ch. 190, § 32; 2002, ch. 102, § 12. in New Mexico for use or play outside of New Mexico" in 
The 2002 amendment, effective March 5, 2002, in-.. Subsection A, 
serted "or any form of distribution of any gaming device 


60-2E-31. Suitability of certain persons furnishing services or property 
or doing business with gaming operators; termination of 
association. 


A. The board may determine the suitability of any person who furnishes services or property to 
a gaming operator licensee under any arrangement pursuant to which the person receives compen- 
sation based on earnings, profits or receipts from gaming. The board may require the person to com- 
ply with the requirements of the Gaming Control Act and with the regulations of the board. If the 
board determines that the person is unsuitable, it may require the arrangement to be terminated. 

B. The board may require a person to apply for a finding of suitability to be associated with a 
gaming operator licensee if the person: 

(1) does business on the premises of a gaming establishment; or 
(2) provides any goods or services to a gaming operator licensee for compensation that the 
board finds to be grossly disproportionate to the value of the goods or services. 

C. Ifthe board determines that a person is unsuitable to be associated with a gaming operator 
licensee, the association shall be terminated. Any agreement that entitles a business other than 
gaming to be conducted on the premises of a gaming establishment, or entitles a person other than 
a licensee to conduct business with the gaming operator licensee, is subject to termination upon a 
finding of unsuitability of the person seeking association with a gaming operator licensee. Every 
agreement shall be deemed to include a provision for its termination without liability on the part 
of the gaming operator licensee upon a finding by the board of the unsuitability of the person seek- 
ing or having an association with the gaming operator licensee. Failure to include that condition 
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in the agreement is not a defense in any action brought pursuant to this section to terminate the 
agreement. If the application is not presented to the board within thirty days following demand or 
the unsuitable association is not terminated, the board may pursue ‘a remedy or combination of 
remedies provided in fae Gaming Control Act. 


History: Laws 1997, ch. 190, § 33. 


60-2E-32. Reasons for investigations by board; complaint by board; 
board to appoint hearing examiner; review by board; order 
of board. 


A. The board shall make appropriate investigations to: 

(1) determine whether there has been any violation of the Gaming Control Act or of any 
regulations adopted pursuant to that act; 

(2) determine any facts, conditions, practices or matters that it deems necessary or proper 
to aid in the enforcement of the Gaming Control Act or regulations adopted pursuant to that act; 

(3) aid in adopting regulations; 

(4) secure information as a basis for recommending legislation relating to the Gaming 
Control Act; or 

(5) determine whether a licensee is able to meet its financial obligations, including all 
financial obligations imposed by the Gaming Control Act, as they become due. 

B.. If after an investigation the board is satisfied that a license, registration, finding of suit- 
ability or prior approval by the board of any transaction for which approval was required by the 
provisions of the Gaming Control Act should be limited, conditioned, suspended or revoked, or that 
a fine should be levied, the board shall initiate a hearing by filing a complaint and transmitting 
a copy of it to the licensee, together with a summary of evidence in its possession bearing on the 
matter and the transcript of testimony at any investigative hearing conducted by or on behalf of 
the board. The complaint shall be a written statement of charges that sets forth in ordinary and 
concise language the acts or omissions with which the respondent is charged. It shall specify the 
statutes or regulations that the respondent is alleged to have violated but shall not consist merely 
of charges raised in the language of the statutes or regulations. The summary of the evidence shall 
be confidential and made available only to the respondent until such time as it is offered into evi- 
dence at any public hearing on the matter. | 

C. The respondent shall file an answer within thirty days after service of the complaint. 

D, Upon filing the complaint, the board shall appoint a hearing examiner to conduct further 
proceedings. 

E. The hearing examiner shall conduct proceedings in accordance with the Gaming Control 
Act and the regulations adopted by the board. At the conclusion of the proceedings, the hearing 
examiner may recommend that the board take any appropriate action, including revocation, sus- 
pension, limitation or conditioning of a license or imposition of a fine not to exceed fifty thousand 
dollars ($50,000) for each violation or any combination or all of the foregoing actions. 

F. The hearing examiner shall prepare a written decision containing his recommendation to 
the board and shall serve it on all parties. 

G. The board shall by a majority vote accept, reject or modify the recommendation. 

H. Ifthe board limits, conditions, suspends or revokes any license or imposes a fine or limits, 
conditions, suspends or revokes any registration, finding of suitability or prior approval, it shall 
issue a written order specifying its action. 

I, The board's order is effective on the date issued and continues in effect unless reversed upon 
judicial review, except that the board may stay its order pending a rehearing or judicial review 
upon such terms and conditions as it deems proper. 


History: Laws 1997, ch. 190, § 34; 2002, ch. 102, § 13. examiner's recommendations; deleted former Subsection 
The 2002 amendment, effective March 5, 2002, de- G, relating to the board's review; and redesignated the re- 
leted the former last sentence in Subsection F, which pro- maining subsections accordingly. 


vided for requests for review by the board of the hearing 
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60-2E-33. Emergency orders of board. 


The board may issue an emergency order for suspension, limitation or conditioning of a license, 
registration, finding of suitability or work permit or may issue an emergency order requiring a 
gaming operator licensee to exclude an individual licensee from the premises of the gaming op- 
erator licensee's gaming establishment or not to pay an individual licensee any remuneration for 
services or any profits, income or accruals on his investment in the licensed gaming establishment 
in the following manner: 

A, an emergency order may be issued only when’the board believes that: 

(1) a licensee has willfully failed to report, pay or truthfully account for and pay over any 
fee imposed by the provisions of the Gaming Control Act or willfully attempted in any manner to 
evade or defeat any fee or payment thereof; 

(2) alicensee or gaming employee has cheated at a game; or | 

(3). the emergency order is necessary for the immediate preservation of the public peace, 
health, safety, morals, good order or general welfare; 

B. ‘the emergency order shall set forth the grounds upon which it is issued, including a state- 
ment of facts constituting the alleged emergency necessitating such action; 

C. the emergency order is effective immediately upon issuance and sérvice upon the licensee or 
resident agent of the licensee or gaming employee or, in cases involving registration or findings of 
suitability, upon issuance and service upon the person or entity involved or resident agent of the 
entity involved; the emergency order may suspend, limit, condition or take other action in relation 
to the license of one or more persons in an operation without affecting other individual licensees 
or the gaming operator licensee. The emergency order remains effective until fuithér order of the 
board or final disposition of the case; and td 

D. within five days after issuance of an emergency kaa the board shall cause a complaint to be 
filed and served upon the person or entity involved; thereafter, the person or entity against whom 
the emergency order has been issued and served is entitled to a hearing before the board and to ju- 
dicial review of the decision and Cif of the board in accordance with the provisions of the board's 
regulations. : 


History: Laws 1997, ch. 190, § 35. 


60-2E-34. Exclusion or ejection of certain persons from gaming | | 
establishments; persons included. 


A. The board shall by regulation provide for the establishment of a list of persons who are to be 
excluded or ejected from a gaming establishment. The list may include any person whose presence 
in the gaming establishment is determined by the board to pose a threat to the public interest or 
licensed gaming activities. 

B. In making the determination in Subsection A of this section, the board may consider a: 

(1) prior conviction for a crime that is a felony under state or federal law, a crime involving 
moral turpitude or a violation of the gaming laws of any jurisdiction; 
(2) violation or conspiracy to violate the provisions of the Gaming Control Act relating to: 
(a) the failure to disclose an interest in a gaming activity for which the person must 
obtain a license; or 
(b) willful evasion of fees or taxes; © | 
(3) notorious or unsavory reputation that would adversely affect public confidence and 
trust that the gaming industry is free from criminal or corruptive influences; or 
(4) written order of any other governmental agency in this state or any other state that 
authorizes the exclusion or ejection of the person from an establishment at which gaming. is 
conducted. 

C. A’gaming operator licensee has the right, without a list established by the board, to exclude 
or eject a person from its.gaming establishment who poses a threat to the public interest or for qany 
business reason. 
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D. Race, color, creed, national origin or ancestry, age, disability or sex shall not be grounds for plac- 
ing the name of a person on the list or for exclusion or ejection under Subsection A or C of this section. 


History: Laws 1997, ch. 190, § 36. 


60-2E-34.1. Self-exclusion from gaming establishments; procedure; 
fines; confidentiality. 


A, The board shall develop rules that permit a person whois a compulsive gambler to be volun- 
tarily excluded from a gaming establishment. 

B. Self-exclusion shall occur through written application made by the compulsive gambler to 
the board and shall be governed by the following provisions: 

(1) _self-exclusion shall be enforceable upon issuance of a self-exclusion order by the board 
to each applicable gaming establishment identified in the order; 

(2) only the person who is the compulsive gambler may apply « on that person's behalf; 

(3) the application shall be submitted to the board; 

(4) except for notification of the gaming establishments for which the self-exclusion order 
is effective and for notification for mailing list exclusion pursuant to this section, the application 
and the self-exclusion order shall be held confidential by employees of the board and a gaming 
operator licensee and its employees and key executives; 

(5) aself-exclusion order may apply to one or more gaming establishments licensed pur- 
suant to the Gaming Control Act; 

(6) aself-excluded person, if present at a gaming establishment from which the person is 
excluded, shall forfeit the following to that gaming establishment, provided that all money or other 
property forfeited shall be used by the gaming establishment only to supplement the one-fourth 
percent of the net take of its gaming machines to fund or support programs for the treatment and 
assistance of compulsive gamblers pursuant to Subsection E of Section 60-2EK-47 NMSA 1978: 

(a) all winnings of the person obtained while present at the gaming establishment; and 
(b) all credits, tokens or vouchers received by the person while present at the gaming 
establishment; 

(7) a gaming establishment is immune from liability arising out of its efforts to exclude a 
person identified in a self-exclusion order; and 

(8) aspecific term shall be set for each self-exclusion order. . 

C. Notice shall be submitted by the board at least monthly to all gaming establishments listing 
all persons who are currently self-excluded and ordering the removal of their names from direct 
mail or electronic advertisement or promotional lists. 

D. The state gaming representative may negotiate an agreement mith api tribal casino in the 
state to allow the state to include tribal casinos in the self-exclusion orders. 


Spe 1978 Comp., § 60-2E-34.1 as enacted by IV, § 23, was effective June 19, 2009, 90 days after the 
Laws 2009, ch. 199, § 14. adjournment of the legislature, 

Effective dates. — Laws 2009, ch. 199 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


60-2E-35. Internal control systems. 


A. Each gaming Pe licensee shall adopt internal control systems that shall include 

provisions for: 

(1) safeguarding its etcaie and revenues, especially the recording of cash and evidences of 
indebtedness; 

(2) making and maintaining reliable records, accounts and reports of transactions, opera- 
tions and events, including reports to the board; and 

(3) asystem by which the amount wagered on each gaming machine and the amount paid out 
by each gaming machine is recorded on a daily basis, which results may be obtained by the board by 
appropriate means as described in regulations adopted by the board; all manufacturers are required 


87 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-2E-36 BUSINESS LICENSES 60-2E-37 


to have such a system available for gaming operators for the gaming machines that it supplies for use 
in New Mexico, and all distributors shall make such a system available to gaming operators. 
B. The internal control system shall be designed to reasonably ensure that: 

(1) assets are safeguarded; 

(2) financial records are accurate and reliable; 

(3) transactions are performed only i in accordance with management's general or specific 
authorization; 

(4) transactions are recorded adequately to pérmit proper reporting of gaming revenue 
and of fees and taxes and to maintain accountability of assets; 

(5) access to assets is allowed only in accordance with management's specific authorization; 

(6) recorded accountability for assets is compared with actual assets at reasonable inter- 
vals and appropriate action is taken with respect to.any discrepancies; and 

(7) functions, duties and responsibilities are appropriately segregated and performed in 
accordance with sound accounting and management practices by competent, qualified personnel. 

C. A gaming operator licensee and an applicant for a gaming operator's license shall describe, in 
the manner the board may approve or require, its administrative and. accounting procedures in detail 
in a written system of internal control. A gaming operator licensee and an applicant for a gaming oper- 
ator's license shall submit a copy of its written system to the board. Each written system shall include: 

(1) an organizational chart depicting appropriate segregation of functions and responsi- 
bilities; 

(2) a description of the duties and responsibilities of each position shown on the organiza- 
tional chart; 

(3) a detailed, narrative description of the administrative and accounting procedures 
designed to satisfy the requirements of Subsection A of this section; 

(4) awritten statement signed by the licensee's chief financial officer and either the licens- 
ee's chief executive officer or a licensed owner attesting that the system satisfies the requirements 
of this section; 

(5) ifthe written system is submitted by an ‘applicant, a letter from an independent certi- 
fied public accountant stating that the applicant's written system has been reviewed by the ac- 
countant and complies with the requirements of this section; and - 

(6) other items as the board may require. _ 

D. The board shall adopt and publish minimum standards for internal control procedures. 


History: Ler 1997, ch. ay § 37. 


60-2E-36. Gaming eninloveeest issuance of work permits; revocation of 
work permits. | 


A. A person shall not be amplared as a gaming employee unless the person holds a valid work 
permit issued by the board. 

B. A work permit shall be issued and may be revoked by the board as provided in regulations 
adopted by the board. | 

C. Any person whose work permit has been denied or revoked may seek judicial review. 


History: Laws 1997, ch. 190, § 38. ‘ 2 i } 


60-2E-37. Age requirement for patrons and gaming employes: 


A person under the age of twenty-one years shall not: 

A. play, be allowed to play, place wagers on or collect winnings from, whether personally or 
through an agent, any game authorized or offered to play pursuant to the Gaming Control Act; or 

B. be employed as a gaming employee. 


History: Laws 1997, ch. 190, § 39. 
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60-2E-38. Calculation of net take; certain expenses not deductible. 


In calculating net take from gaming machines, the actual cost;to the licensee of any personal 
property distributed to a patron as the result of a legitimate wager may be deducted as a loss, ex- 
cept for travel expenses, food, refreshments, lodging or services. For the purposes of this section, 
"as the result of a legitimate wager" means that the patron must make a wager prior to receiving 
the personal property, regardless of whether the receipt of the personal property is dependent on 
the outcome of the wager. 


History: Laws 1997, ch. 190, § 40. , 


60-2E-39. Limitations on taxes and license fees. 


A political subdivision. of the state shall not impose a license fee or tax on any licensee licensed 
pursuant to the Gaming Control Act except for the imposition of property taxes, local option gross 
receipts taxes with.respect to receipts not. subject to the gaming tax and the distribution provided 
for and determined pursuant to Subsection C of Section 60-1-15 and Section 60-1-15.2 NMSA 1978. 


History: Laws 1997, ch. 190, § 41. 


60-2E-40, Use of chips, tokens or legal tender required for all gaming. 


All gaming shall be conducted with chips, tokens or other similar objects approved by the board 
or with the legal currency of the United States. 


History: Laws 1997, ch. 190, § 42. 


60-2E-41. Communication or document of applicant or licensee 
absolutely confidential; confidentiality not waived; 
disclosure of confidential information prohibited. 


A. Any communication or document of an applicant or licensee’ is confidential and does not 
impose liability for defamation or constitute a ground = ie ahi in any civil action if it is re- 
quired by: 

(1) law or the regulations of the board; or 
(2) asubpoena issued by the board to be made or transmitted to the board. 

B. The confidentiality created pursuant to’Subsection A of this ‘section is not waived or lost 
because the document or communication is disclosed to the board. 

C. Notwithstanding the powers granted to the board by the Gaming Control Act, the board: 

(1) may release or disclose any confidential information, documents or communications 
provided by an applicant or licensee only with the prior written consent of the applicant or li- 
censee or pursuant to a Kombi court order Bete tiniely notice Bt the Pepeberines has been given 
to the applicant or licensee; ' 

(2) shall maintain all confidential bifermiativd docurtients and communications in a 
secure place accessible only to members of the board; and | 

(3) shall adopt procedures and regulations to protect the confidentiality of information, 
documents and communications provided by an applicant or licensee. 


History: Laws 1997, ch. 190, § 43. 


60-2E-42. Motion for release of confidential information, 


An application to a court for an order requiring the board to release any information declared 
by law to be confidential shall be made only by petition in district court. A hearing shall be held 
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on the petition not less than ten days and not more than twenty days after the date of service of 
the petition on the board, the attorney general and all persons who may be affected by the entry 
of that order. A copy o the petition, all papers filed in support of it and a notice of si gate shall 
be served. 


History: Laws 1997, ch. 190, § 44. 


60-2E-43. Gaming machine central system. 


The board shall develop and operate a central system into which all licensed gaming machines 
are connected. The central system shall be capable of: 

A. monitoring continuously, retrieving and auditing the operations, financial data and pro- 
gram information of the network; 

B. disabling from operation or play any gaming machine in the network that does not comply 
with the provisions of the Gaming Control Act or the regulations of the board; 

C. communicating, through program modifications or other means equally effective, with all 
gaming machines licensed by the board; 

D. interacting, reading, communicating and linking with gaming machines from a broad spec- 
trum of manufacturers and associated equipment; and 

E. providing linkage to each gaming machine in the network at a reasonable and affordable 
cost. to the state and the gaming operator licensee and allowing for program modifications and 
system updating at a reasonable cost. 


History: Laws 1997, ch. 190, § 45. 


60-2E-44. Machine specifications. 


To be eligible for licensure, each gaming machine shall meet all specifications established by 
regulations of the board and: 

A. be unable to be manipulated in a manner that affects the ratidom probability of winning 
plays or in any other manner determined by the board to be undesirable; 

B. have at least one mechanism that accepts coins or currency; ,, 

C. be capable of having play suspended through the central system by the executive director 
until the executive director resets the gaming machine; 

D. have electronic meters within a readily accessible locked area of the gaming machine that 
maintain a record of all money inserted into the machine, all cash payouts of winnings, all refunds 
of winnings, all credits played for additional games and.all credits won by players; 

EK. be capable of printing out, at the request of the executive director, readings on the electronic 
meters of the machine; 

F, for machines that do not dispense.coins or tokens rails to players, = papeule of print- 
ing a ticket voucher stating the value of a cash prize won by the player at the completion of each 
game, the date and time of day the game was played in a twenty-four-hour format showing hours 
and minutes, the machine serial number, the sequential number of the ticket voucher and an en- 
crypted validation number for determining the validity of a winning ticket voucher; 

G. be capable of being linked to the. board's central system for the purpose of being monitored 
continuously as required by the board; 

H. provide for a payback value for each credit wagered, determined over time, of not less than 
eighty percent; 

I. meet the standards and specifications set by laws or regulations of the states of Nevada and 
New Jersey for gaming machines, whichever are more stringent; 

J. offer only games authorized and examined by the board; and 

K. display the gaming machine license issued for that machine in an easily accessible ‘place, 
before and during the time that a machine is available for use. 
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History: Laws 1997, ch. 190, § 46; 2001, ch. 208, § 1; 
2003, ch. 185, § 1; 2019, ch. 135, § 1. 

The 2019 amendment, effective “June 14, ©2019, 
amended specifications for gaming machines; in Subsec- 
tion C, after "until", deleted "he" and added "the executive 
director"; and in Subsection D, after the subsection. des- 


GAMING CONTROL 


60-2E-47 


The 2003 amendment, effective June 20, 2003, de- 
leted "or more than ninety-six percent" at the end of 
Subsection H. 

The 2001 amendment, effective April 3, 2001, deleted 
"but does not accept bills of denominations greater than 


twenty dollars ($20,00)" from the end of Subsection B. 
ignation, deleted "house nonresettable mechanical and" 
and added "have", and after "maintain a", deleted "per- 
manent". 


60-2E-45. Repealed. 


Repeals. — Laws 2009, ch. 199, § 15 repealed 60-2E-45 
NMSA 1978; as eriacted by Laws 1997, ch. 190, § 47, relat- 
ing to posting of gaming machine odds, effective June 19, 


2009. For provisions of former paritony see the 2008 NMSA 
1978 on NMOneSource.com. 


60-2E-46. Examination of gaming devices; cost allocation. 


A. The board shall examine prototypes of gaming devices of manufacturers seeking a license 
as required. 

B. The board by regulation shall require a manufacturer to pay the anticipated actual costs of 
the examination of a gaming device in advance and, after the completion of the examination, shall 
refund overpayments or charge and collect amounts sufficient to reimburse the board for under- 
payment of actual costs. 

C. The board may contract for the examination of Banning devices to meet the requirements of 
this section. 


History: Laws 1997, ch. 190, § 48. 


60-2E-47. Gaming tax; imposition; administration. 


A. An excise tax is imposed on the privilege of engaging in gaming activities in the state. This 
tax shall be known as the "gaming tax". 

B. The gaming tax is an amount equal to ten percent of the gross receipts of manufacturer li- 
censees from the sale, lease or other transfer of gaming devices in or into the state, except receipts 
of a manufacturer from the sale, lease or other transfer to a licensed distributor for subsequent 
sale or lease: may be excluded from gross receipts; ten percent of the gross receipts of distributor 
licensees from the sale, lease or other transfer of gaming devices in or into the state; ten percent of 
the net take of a:gaming operator licensee that is a nonprofit organization; and twenty-six percent 
‘of the net take of every other gaming operator licensee. For the purposes of this section, "gross re- 
ceipts" means the total amount of money or the value of other consideration received from selling, 
leasing or otherwise transferring gaming devices. 

C.. The gaming tax imposed on a licensee is in lieu of all state and local gross receipts taxes on 
that:portion of the licensee's gross receipts attributable to gaming activities. 

D. :The gaming tax is to be paid on or before the fifteenth day of the month following the 
month in which the taxable event occurs. The gaming tax shall be administered and collected by 
the taxation and revenue department in cooperation with the board. The provisions of the Tax 
Administration Act [7-1-1 NMSA 1978] apply to the collection and administration of the tax. 

E. In addition to the gaming tax, a gaming operator licensee that is a racetrack shall pay 
twenty percent of its net take to purses to be distributed in accordance with rules adopted by 
the state racing commission, An amount not to exceed twenty percent of the interest earned on 
the balance of any fund consisting of money for purses distributed by racetrack gaming operator 
licensees pursuant to this subsection may be expended for the costs of administering the distri- 
butions. A racetrack gaming operator licensee shall spend no less than one-fourth percent of the 
net take of its gaming machines to,fund or support programs for the treatment and assistance of 
compulsive gamblers. 
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fF. A nonprofit gaming operator licensee shall distribute at least sixty percent of the balance of 
its net take, after payment of the gaming tax and any income taxes, for charitable or educational 


purposes. 


History: Laws 1997, ch. 190, § 49; 1998, ch. 15, § 1; 
1999, ch. 187, § 1; 2001, ch, 256, § 1; 2001, ch, 262, § 3; 
2002, ch, 48, § 1; 2005, ch, 350, § 2. 

The 2005 amendment, effective July 1, 2005, in- 
creased the tax rate on the net take of other gaming op- 
erator licensees in Subsection B from twenty-five percent 
to twenty-six percent. 

The 2002 amendment, effective March 4, 2002, in- 
serted the present second sentence in Subsection E. Laws 
2002, ch. 48, § 2 repealed Laws 2001, ch. 256; § 1, effective 
March 4, 2002, 


operator licensee that is a nonprofit organization" and in- 
serted "other" preceding "gaming operator licensee". 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "rules" for "regulations" in the first sentence in Sub- 
section E and "sixty percent" for "eighty-eight percent" in 
Subsection F, 

The 1998 amendment, effective March 5, 1998, added 
the last sentence in Subsection B; added the first sentence 
in Subsection D; substituted "its" for "the" in the first sen- 
tence in Subsection E; —_ inserted "its" rea lote ‘net" 
in Subsection F. 


The 2001 amendment, effective June 15, 2001, in Sub- 
section B inserted "ten percent of the net take of a gaming 


60-2E-47.1. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 60-2E- 
47.1 NMSA 1978, as enacted by Laws 2010, ch. 31, §:3,re- 
lating to county gaming tax credit, effective July 1, 2019. 


For provisions of former section, see the 2018 NMSA 1978 
* on NMOneSource.com, 


60-2E-48, Civil actions to restrain violations of Gaming Control Act. 


A. The attorney general, at the request of the board, may institute a civil action in any court 
of this state against any person to enjoin a violation of a prohibitory provision of the Gaming 
Control Act. 

B. An action brought against a person pursuant to this section shall not preclude a criminal 
action or administrative proceeding against that person. _ 


History: Laws 1997, ch. 190, § 50. 


60-2E-49. Testimonial immunity. 


A. The-board may order a person to answer a question or inarltae evidence and voi fend immu- 
nity pursuant to this section: If, in the course of an investigation or hearing conducted pursuant to 
the Gaming:Control Act, a person refuses to answer \a question or produce evidence on the ground 
that he will be exposed: to. criminal prosecution by doing so, then the board may by approval of 
three members, after the written approval of the attorney general, issue.an order to answer or to 
produce evidence with immunity. 

B. Ifa person complies with an order issued Bh 6 to Sa heacticie A of this eaiiti fe shall 
be immune from having a responsive answer given or responsive evidence produced, or evidence 
derived from either, used to expose him to criminal prosecution, except that the person may be 
prosecuted for any perjury committed in the answer or production of evidence and may also be 
prosecuted for contempt for failing to act in accordance with the order of the board..An answer 
given or evidence produced pursuant to the grant of immunity authorized by this section may be 
used against the person granted immunity in a pivionam ig of the person for perjury or a proceed- 
ing against him for ti ye ag ) 


History: Toc 1997, ch. 190, § 51. 


60-2E-50. Crime; manipulation of gaming device with intent to cheat. 


A person who manipulates, with the intent to cheat, any component of a'gaming device in a 
manner contrary to the designed and normal operational purpose of the component, including 
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varying the pull of the handle of a gaming machine with knowledge that the manipulation affects 
the outcome of the game or with knowledge of any event that affects the outcome of the game, is 
guilty of a fourth degree felony and shall be sentenced. pursuant to the provisions of Section 31-18- 
15 NMSA 1978. 


History: Laws 1997, ch. 190, § 52; 2002, ch. 102, § 14. The 2002 amendment, effective March 5, 2002, substi- 
tuted "gaming machine" for "slot machine". 


60-2E-51. Crime; use of counterfeit or unapproved tokens, currency or 
devices; possession of certain devices, equipment, products 
or materials. 


A. A person who, in playing any game designed to be played with, to receive or to be operated 
by tokens approved by the board or by lawful currency of the United States, knowingly uses tokens 
other than those approved by the board, uses currency that is not lawful currency of the United 
States or‘uses currency not of the same denomination as the currency intended to be used in that 
game is guilty of a third degree felony and shall be sentenced pursuant to the provisions of Sec- 
tion 31-18-15 NMSA 1978. 

B. A person who knowingly has on his person or in his possession within a gaming establish- 
ment any device intended to be used by him to violate the provisions of the Gaming Control Act is 
guilty of a third degree felony and shall be sentenced pursuant to the provisions of Section 31-18- 
15 NMSA 1978. 

C. A person, other than a duly authorized employee of a gaming operator acting in furtherance 
of his employment within a gaming establishment, who knowingly has on his person or in his pos- 
session within a gaming establishment any key or device known by him to have been designed for 
the purpose of and suitable for opening, entering or affecting the operation of any game, dropbox 
or any electronic or mechanical device connected to the game or dropbox or for removing money or 
other contents from them is guilty of a third degree felony and shall be sentenced pursuant to the 
provisions of Section 31-18-15 NMSA 1978. 

D. A person who knowingly and with intent to use them for cheating has on his person or in his 
possession any paraphernalia for manufacturing slugs is guilty of a third degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. As used in this subsec- 
tion, "paraphernalia for manufacturing slugs" means the equipment, products and materials that 
are intended for use or designed for use in manufacturing, producing, fabricating, preparing, test- 
ing, analyzing, packaging, storing or concealing a counterfeit facsimile of tokens approved by the 
board or a lawful coin of the United States, the use of which is unlawful pursuant to the Gaming 
Control Act. The term includes: 

(1) lead or lead alloy; 

(2) molds, forms or similar equipment capable of producing a likeness of a gaming token 
or coin; 

(3) melting pots or other receptacles; 

(4) torches; and 

(5) tongs, trimming tools or other similar equipment. 

E. Possession of more than two items of'the equipment, products or material described in 
Subsection D of this section permits a rebuttable inference that the possessor intended ke use 
them for cheating. 


History: Laws 1997, ch. 190, § 53. 


60-2E-52. Crime; cheating. 


“A person who knowingly cheats at any game is guilty of a fourth degree felony and upon convic- 
tion shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
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History: Laws 1997, ch. 190, § 54. 


¢ 


60-2E-53. Crime; possession of gaming device manufactured, sold or 
distributed in violation of law. 


A'person who knowingly possesses any gaming device that has been manufactured, sold or dis- 
tributed in violation of the Gaming Control Act is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 1997, ch. 190, § 55. 


60-2E-54, Crime; reporting and record violations; penalty. 


A person who, in an application, book or record required to be maintained by the Gaming Con- 
trol Act or by a regulation adopted under that act or in a report required to be'submitted by that 
act or a regulation adopted under that act, knowingly makes a statement or entry that is false or 
misleading or fails to maintain or make an entry the person knows is required to be maintained 
or made is guilty of a fourth degree fone and shall be sentenced pursuant to the provisions of 
Section 31-18-15 NMSA 1978. 


History: Laws 1997, ch. 190, § 56. 


60-2E-55. Crime; unlawful manufacture, sale, distribution, marking, 
altering or modification of devices associated, with gaming; 
unlawful instruction; penalty. 


A. A person who manufactures, sells or distributes a device that is intended by him to be used 
to violate any provision of the Gaming Control Act is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

B. A person who marks, alters or otherwise modifies any gaming device in a manner that 
affects the result of a wager by determining win or loss or alters the normal criteria of random 
selection that affects the operation of a game or that determines the outcome of a game is guilty 
of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 
NMSA 1978. 


History: Laws 1997, ch. 190, § 57. 


60-2E-56. Underage gaming; penalty for permitting or participation. 


A. A person who knowingly permits an individual: who the person knows’ is younger than 
twenty-one years of age to participate in gaming is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15. NMSA 1978.. |, 

B. An individual who participates in gaming when he is younger than twenty-one years of age 
at the time of participation is guilty, of a misdemeanor and shall be sentenced pursuant to the 
provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1997, ch. 190, § 58. 


60-2E-57. Crime; general penalties for violation of act. 


A person who willfully violates, attempts to violate or.conspires to violate any. of the provisions 
of the Gaming Control Act specifying prohibited acts, the classification of which is not, specifically 
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stated in that act; is guilty ofia fourth degree felony and shall be sentenced pursuant to the provi- 
sions of Section 31-18-15 NMSA 1978. 


History: Laws 1997, ch. 190, § 59. 


60- 2E-58. Detention and questioning of a person suspected of violating 
act; limitations on liability; posting of notice. 


A. A gaming operator licensee or its officers, employees or agents may question a person in its 
gaming establishment suspected of violating any of the provisions of the Gaming Control Act. No 
gaming operator licensee or any of its officers, employees or agents is criminally or civilly liable: 

(1) on account of any such questioning; or. 

(2). for reporting to the board or law enforcement authorities the person suspected of the 
violation. 
, B. A gaming operator licensee or any of its piacere. phanibered or agents who has reasonable 
cause for believing that there-has been a violation of the Gaming Control:Act in the gaming estab- 
lishment by a person may detain that person in the gaming establishment in a reasonable manner 
and for a reasonable length of time, Such a detention does not render the gaming operator licensee 
or his officers, employees or agents criminally or civilly liable unless it is established by clear and 
convincing evidence detention was unreasonable under.the circumstances. 

C. No gaming operator licensee or its officers, employees or agents are entitled to the immunity 
from liability provided for in Subsection B of this section unless there is displayed in a conspicu- 
ous place in the gaming establishment a notice in boldface type clearly legible and in substantially 
this form: 

"Any gaming operator licensee or any. of his officels’ employees or agents who have reasonable 
cause for believing that any person has violated any provision of the Gaming Control Act prohibit- 
ing cheating in gaming may detain that person in the establishment." 


History: Laws 1997, ch. 190, § 60. 


60-2E-59. Administrative appeal of board action. 


A. Any person aggrieved by an action taken by the board or one of its agents may request 
and receive a hearing for the purpose of reviewing the action. To obtain a hearing, the aggrieved 
person shall file‘a request for hearing with the board within thirty days ‘after the date the action 
is taken. Failure to file the request within’the ‘specified time is an irrevocable waiver of the right 
to a hearing, and the action complained of shall he final with no further right to review, either 
administratively or by a court. 

“B. The board shall adopt procedural pene ey to govern the procedures to be followed in 
administrative hearings pursuant to the provisions of this section. At a minimum, the regulations 
shall provide: 

(1) for the hearings to be public; 

(2) for the appointment of a hearing officer to conduct the hearing and make his recom- 
mendation to the board not more than thirty days after the completion of the hearing; 

(3) procedures for discovery; ' 

(4) assurance that procedural due process requirements are satisfied; ’ ; 

(5) for the maintenance of a record of the hearing proceedings and assessment of costs of 
any transcription of testimony that is required for judicial review purposes; and 

. (6) for the hearing to be held in Albuquerque or, upon written request by an aggrieved 

person, in’ the place or area affected. 

C. Actions taken by the board after a hearing pursuant to the provisions of this section shall be: 

(1) written and shall state the reasons for the action; 
(2) thade public when taken; 
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(8) communicated to all persons who have made a written echo for notification of the 


action taken; and 


(4) taken not more than thirty days after the submission of the hearing officer's report to 


the board. 


History: Laws 1997, ch. 190, § 61; 2002, ch. 102, § 15. 
The 2002 amendment, ‘effective March 5, 2002, in 
Subsection B, substituted "thirty days" for "ten days" in 
Paragraph (2), and rewrote Paragraph (6), which read: "for 


the hearing to be held in Santa Fe for enforcement hear- 
ings and hearings on actions of statewide application, and 
to be held in the place or area affected for enforcement 


hearings and hearings on actions of limited local concern". 


60-2E-60. Judicial review of administrative actions. 


A. Any person adversely affected by an action taken by the board after review pursuant to the 
provisions of Section 60-2E-59 NMSA 1978 may appeal the action to the court of appeals within 
thirty days after the date the action is taken. The appeal shall be on the record made at the hear- 
ing. To support his appeal, the appellant shall make arrangements with the board for a sufficient 
number of transcripts of the record of the hearing on which the appeal is based. The appellant 
shall pay for the preparation of the transcripts. 

B. On appeal, the court of appeals shall set aside the aassnieiwative action only if iti is found to be: 

' (1) . arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial‘evidence in the whole record; or 
(3) otherwise not in accordance with law. 


History: Laws 1997, ch. 190, § 62; 2002, ch. 102, § 16. For scope of review of the district court, see Zamora 


Cross references. — For procedures governing ad- v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
ministrative appeals to the district court, see Rule 1-074 (1995), 
NMRA. The 2002 amendment, offertive March 5, 2002, in- 
2 serted the 30-day requirement in the first sentence of 
Subsection A. 


60-2E-61. Repealed. 


Repeals. — Laws 2009, ch. 149, § 3 repealed 60-2E- 
61 NMSA 1978, as enacted by Laws 1997, ch. 190, § 68, 
relating to liens on winnings for debt collected by human 


seryices department, effective July 1, 2009. For pro- 
visions of former section, see the 2008 NMSA 1978 on 


NMOneSource.com. 


60-2E-61.1. Lien on winnings for debt owed to or collected by human 
/services department; procedure. 


A. By operation of law, a lien attaches to a payout of one thousand two hundred dollars ($1,200) 
or more from a gaming machine of a racetrack gaming operator licensee when won by a person 
owing a debt to or collected by the human services department acting as the state's child support 
enforcement agency pursuant to Title IV-D of the federal Social Security Act. 

B. The human services department shall periodically provide the board with a verified list of 
names, social security numbers and the last known addresses of obligors oye, a debt to or col- 
lected pursuant to Section 1 Subsection A by the department. 

C. In order to enforce the lien, the board shall by rule adopt procedures applicable to racetrack 
gaming operator licensees when a payout occurs. The board shall provide a racetrack gaming opera- 
tor licensee with an electronic system to search by the names and social security numbers of persons 
currently owing a debt subject to or collected by the human services department. Prior to the payment 
of a payout, the licensee shall make a good-faith effort to check the name of the winner against the 
list of names and social security numbers provided by the human services department to the board. 

D, If the winner is a person owing a debt to or collected by the human services department, 
the racetrack gaming operator licensee shall retain the payout and promptly notify the depart- 
ment and the board on a form approved by the department. The human services department shall 
establish by rule an administrative process for support obligors to contest the obligation prior 
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to release of the funds by the licensee to the department. The human services: department shall, 
within seven working days of receipt of notice of the payout, provide the racetrack gaming opera- 
tor licensee with written notice of its intent to enforce the administrative lien and of the amount 
claimed. After receiving the notice of intent, the racetrack gaming operator licensee shall retain 
the amount claimed in’a suspense account and remit the balance to the payout winner. Upon final 
disposition of the administrative procedure, the human services department shall immediately no- 
tify the racetrack gaming operator licensee in writing of the amount to be tendered to the depart- 
ment and release the lien for any funds to be distributed to the payout winner, : 

E. The board shall by rule adopt lien attachment and enforcement procedures applicable to 
other gaming operator licensees when a gaming machine payout equals one thousand two hun- 
dred dollars ($1,200) or more. 

F. Neither the board nor any gaming operator shall be liable to the human services depart- 
ment or to the person on whose behalf the department is collecting the debt if the licensee fails, in 
good faith, to match a winner's name to a name on the list provided pursuant to Subsection B of 
this section. 


History: Laws 2009, ch. 149, § 1. upon a gaming operator licensee for a violation of Sec- 
‘'Temporary provisions, — Laws 2009, ch. 149,§ 2 pro- = tion:1 of this 2009 act. 
vided that until July 1, 2010, the gaming control board . Effective dates. — Laws 2009, ch. 149, § 4 provided 
shall not impose any regulatory sanction or other penalty that Laws 2009, ch. 149, § 1 was effective July 1, 2009. 


60-2E-62. Crime; unlawful possession of gaming device. 


A. It is unlawful for a‘person intentionally to possess an unlicensed or Negal gaming device, 
except that: 
(1) a distributor licensee or a manufacturer licensee may possess an unlicensed gaming 
device while awaiting transfer of the gaming device to a gaming operator licensee for licensure; and 
(2) a person may possess an unlicensed gaming device for the limited purposes provided 
for in Section 60-2E-13,1 NMSA 1978. 
B. A person may possess an antique gambling device as defined in Subsection A We Section 30- 
19-1 NMSA 1978, provided the antique gambling device is not used in gambling. 
C.. A person violating this section is guilty of a fourth degree ipipny and shall be sentenced pur- 
suant to Section 31-18-15 NMSA 1978. 


History: Laws 2002, ch. 102, § 18. Emergency clauses. — Laws 2002, ch..102, § 19 con- 
tained an emergency clause and was approved March 5, 
2002. 
ARTICLE 2F 
New Mexico Bingo and Raffle 
Sec. Sec. 
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60-2F-2, Purpose. premises, 
60-2F-3. Gaming control board to administer act. 60-2F-15.1. Persons permitted to conduct pull-tab games; 
60-2F-4, Definitions, premises. 
60-2F-5. Application of act. 60-2F-16. Display of license. 
60-2F-6. Board; powers. 60-2F-17. Equipment. 
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' Sections 1 Ee 26 of this act may be cited.as the "New Mexico Bingo and Raffle Act”. 


History: Laws 2009, ch. 81, $1. | ) Effective dates. — Laws 2009, ch. 81, § 31 made the 
ans act effective July 1, 2009. 


60-2F-2. Purpose. 


The purpose of the New Mexico Bingo and Raffle Act.is to A cpa and regulate certain games 
of chance by licensed len organizations. 


History: Laws 2009, ch. 81, § 2. a ty Effective dates. — Laws 2009, ch. 81, § 31 made the 
act effective July 1, 2009. 


60-2F-3. Gaming control board to administer act. 


The gaming control board shall implement the state's policy on games of chance consistent with 
the provisions of the New Mexico Bingo and Raffle Act. It shall fulfill all duties assigned to it pur- 
suant to the New Mexico Bingo and Raffle Act, and it shall have the authority necessary to carry 
out those duties. 


History: Laws 2009, ch. 81, § 3. | Effective dates. — Laws 2009, ch. 81, § 31 made the 
7 s Te act effective July 1, 2009. 


60-2F-4, Definitions. 


As ‘used in 'the New Mexico Bingo and Raffle Act: 

A. "bingo" means a game of chance in which each player has one or more bingo cards printed 
with different numbers on which to place markers when the respective numbers are drawn and 
announced by a bingo caller; 

B. "bingo caller" means the individual who, in the game of bingo, draws and announces numbers; 

C. "bingo employee" means a person connected directly with a game of chance such as cashiers, 
floor sales clerks and pull-tab workers. A bingo employee may or may not be a member of a quali- 
fied organization; 

D. "bingo manager" means the person responsible for overseeing bingo and pull-tab activities 
conducted pursuant to a bingo license; 

E. "board" means the gaming control board; 

F. "charitable organization" means an organization, not for pecuniary profit, that is operated 
for the relief of poverty, distress or other condition of public concern in New Mexico and that has 
been granted an exemption from federal income tax as an organization described in Section 501(c) 
of the United States Internal Revenue Code of 1986, as amended or renumbered; 

G. "chartered branch, lodge or chapter of a national or state organization" means a branch, 
lodge or chapter that is a civic or service organization, not for pecuniary profit, and that is autho- 
rized by its written constitution, charter, articles of incorporation or bylaws to engage in a fraternal, 
civic or service purpose in New Mexico;. | 

H. "distributor" means a person, other than a manufacturer, who provides equipment to a 
qualified organization but does not manufacture the equipment; 

I, “educational organization" means an organization within the state, including recognized 
student organizations, not organized for pecuniary profit, whose primary purpose is educational in 
nature and designed to develop the capabilities of individuals by instruction; 

J. "environmental organization" means an organization within the state, not organized for pe- 
cuniary profit, that is primarily concerned with the protection and preservation of the neue 
environment; 

K. "equipment" means: 
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(1) with respect to bingo: 

(a) the receptacle and numbered coca! drawn from it; 

(b) the master board upon which the numbered objects are placed as drawn; 

(c) the cards or sheets bearing numbers or other ie recetnaiaieae to be covered and the 
objects used to cover them; 

(d) the board or signs, however operated, used to announce or display the numbers or 
designations as they are drawn; and 

(e) all other articles having a significant effect on the outcome of a game and neces- 
sary to the operation, conduct and playing of bingo; and 

(2) with respect to pull-tabs: 

(a) the pull-tabs; 
(b) the pull-tab flares; and 
(c) the dispensing machines; 

L. "fraternal organization" means an organization within the state, not for pecuniary profit, 
that is a branch,'lodge or chapter of a national or state organization and that exists for the com- 
mon business, brotherhood or other interests of its members; 

M. "game accountant" means the individual in etiaras of preparing and submitting the quar- 
terly report form; 

N. "game of chance" means that specific kind of game of chance commonly known as bingo, that 
specific kind of game of chance commonly signi as a raffle or that specific game of chance com- 
aaory known as:pull-tab; 

O. "gross receipts" means proceeds ata by a bingo licensee from the sale of bingo cards, 
raffle tickets or pull-tab tickets; the sale of rights in any manner connected with participation in 
a game of chance or the right to participate in a game of chance, including any admission fee or 
charge; the sale of playing materials; and all other miscellaneous receipts; 

P. "lawful purposes" means: 

(1) educational, charitable, nating religious or public-spirited purposes that benefit an 
indefinite number of persons either by bringing their minds or hearts under the influence of 
education or religion, by relieving their bodies from disease, suffering or constraint, by assisting 
them in establishing themselves in life, by erecting or maintaining public buildings or works, by 
providing legal assistance to peace officers or firefighters in defending civil or criminal actions 
arising out of the performance of their duties or by otherwise lessening the burden of govern- 
ment. "Lawful purposes" includes the erection, acquisition, improvement, maintenance, insur- 
ance or repair of property, real, personal or mixed, if the property is used for one or more of the 
benefits stated in this paragraph; or 

(2) augmenting the revenue of and promoting the New Mexico state fair; 

Q. "licensee" means any qualified organization to which a bingo license has been issued by 
the board or any person to which a manufacturer's or distributor's license has been issued:by the 
board; 

R,. "manufacturer" means a person who manufactures, fabricates, assembles, produces, pro- 
grams or makes modifications to equipment for use or play in games of chance in New Mexico or 
for sale or distribution outside of New Mexico; 

S. "occasion" means a single gathering at which a series of successive bingo games are played; 

T. "permittee" means any person issued a permit by the board; = 

U. "premises" means a room, hall, enclosure or outdoor area that is identified on a license 
issued pursuant to the New Mexico Bingo and Raffle Act and used for the purpose of playing 
games of bingo or pull-tabs; 

V. prize: means cash or merchandise won for participation in a game of chance; 

W. "progressive pot" means a prize from a pull-tab or a portion of a prize from a pull-tab that is 
allowed to carry over from one pull-tab game to the next so that the carried-over prizes are allowed 
to accumulate into,a larger prize; 

X. "pull-tab” means gaming pieces used in a game of ste that are made completely of paper 
or paper products with concealed numbers or symbols that must be exposed by,the player to de- 
termine wins or losses or a gaming piece that is made completely of paper or paper products with 
an instant-win component that must be exposed by the player on a concealed card and can be used 
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in a speed round for additional winnings utilizing a bingo blower. A "pull-tab" includes a tip board 
and can include a progressive pot; 

Y. "qualified organization" means a bona fide chartered branch, lodge or chapter of a national 
or state organization or any bona fide religious, charitable, environmental, fraternal, educational 
or veterans' organization operating without profit to its members that has been in existence in 
New Mexico continuously for a period of two years immediately prior to conducting a raffle or 
making an application for a license under the New Mexico Bingo and Raffle Act and that has had 
a membership engaged in carrying out the objects of the corporation or organization. A voluntary 
firefighter's organization is a qualified organization and a labor organization is a qualified orga- 
nization for the purposes of the New Mexico Bingo and Raffle Act if they use the pupkeeds from a 
game of chance solely for scholarship or charitable purposes; 

Z. "raffle" means a drawing where multiple persons buy tickets:to win a;prize and the winner 
is determined by the drawing of the ticket stub out of a container that holds all the ticket stubs 
sold for the event;, 

AA. | ""religious organization" means an organization; chal body of, commuinitants or group, 
not for pecuniary profit, gathered in common membership for mutual support)and edification in 
piety, worship and religious observances.or a society, not for pecuniary profit, of individuals united 
for religious purposes at a definite place; and 

BB. "veterans' organization" means an organization within the state or any branch, lodge or 
chapter of a national or state organization within this state, not for pecuniary profit; the mem- 
bership of which consists of individuals who were members of the armed services or forces of the 
United States. 


History: Laws 2009, ch. 81, §.4; 2011, ch..73, § 1. and in Subsection L, changed the definition of "fraternal 


The 2011 amendment, Eiective June 17, 2011, in organization" to include college and high school fraterni- 
Subsection I, changed the definition of "educational or- ties by deleting the exception of college and nigh school 


ganization" to include recognized student organizations; fraternities. 


60-2F-5. Application of act. 


The New Mexico Bingo and Raffle Act applies to: 

A. unless exempted pursuant to Section 26 [60- 2F-26 NMSA 1978] of that act, qualified or- 
ganizations that conduct: ganies of sees and the games of chance conducted by the qualified 
organizations; 

B. persons who provide equipment to qualified organizations for use or play of games of ones 
in New Mexico; and 

C. persons who manufacture, fabricate, assemble, produce, program or make modifications to 
equipment for use or play of games of erat in New Mexico or for sale or distribution cutsids of 
New Mexico. 


History: Laws 2009, ch. 81, § 5. Effective dates. — Laws 2009, ch. 81, . 31 made the 
act effective July 1, 2009. ' 


60-2F-6. Board; powers. 


The board may: 

A. ‘grant, deny, suspend, condition or revoke licenses or paris issued atabe to the New 
Mexico Bingo and Raffle Act, establish the terms for each classification of license to be issued 
pursuant to that act and set Foes for submitting an application for a license; 

B. compel the production of documents, books and tangible items, iipsibet pe documents Show. 
ing the receipts and disbursements of a licensee; 

C. investigate the operations of a licensee and place a designated representative on the prem- 
ises for the purpose of observing compliance with the New Mexics Bingo and Raffle Act and rules 
or orders of the board; 

D. summon witnesses; 
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E. take testimony under oath for the effective discharge of the board's authority; 

F. appoint a hearing officer to conduct hearings required by the New ree iin and Raffle 
Act or rules adopted pursuant to that act; | 

G. make rules to hold, conduct and operate all games of chance held in the tate except those 
specifically exempted under the New Mexico Bingo and Raffle Act; 

H. adopt rules to implement the New Mexico Bingo and Raffle Act and to ensure that games 
of chance conducted in New Mexico are conducted with fairness and that the si atgaay Ess and 
patrons are protected against illegal practices on any premises; 

I, determine qualifications for licensees; 

J.” establish a system of standard operating procedures for licensees; | 

_K.. adopt rules establishing a system of licensing distributors and manufacturers and licensing 
and governing qualified organizations; | 

L. adopt rules establishing a system of permits for individuals designated as bingo managers, 
bingo callers and such other bingo employees as the board requires; 

M. - require a:statement under oath by the applicant for a license to be issued pursuant to the 
New Mexico Bingo and Raffle Act that the information on the application is true; 

N. inspect any games of chance being conducted; 

O.. make on-site inspections of premises where games of chance are being held; 

P. inspect all equipment used for games of chance; 

Q. regulate the monetary value of prizes to be awarded for games of chance; 

R. require disclosure of information sufficient to make a determination of the suitability of an 
applicant for a license or permit to be issued pursuant to the New Mexico Bingo and Raffle Act; 

S. adopt and enforce all rules necessary to implement and administer the provisions of the 
New Mexico Bingo and Raffle Act; and’ 

T. provide an annual report to the governor regarding the board's administration of the New 
Mex Bingo and Baths Act. 


History: Laws 2009, ch..81, § 6.. | ) Effective dates. — Laws 2009, ch. 81, § 31 made the 
act effective July 1, 2009. ’ 


60-2F-7. Organizations eligible for bingo licenses. 


A. Any qualified organization is eligible to apply for a bingo license to be issued by the board 
under the New Mexico Bingo and Raffle Act. B 91 
: The New Mexico state fair: | 

' (1) may apply to the board for and chat Te issued a bingo license pabroandiih to the New 
Maio Bingo and Raffle Act to conduct games of chance on the grounds of the sap Mexico state 
fair during the state fair; and - . 

(2), shall pay a licensing fee #0 the board of one Wieitired: dollars ($100) per calendar year 
at the time of application for or renewal ofa license issued pursuant to the New Mexico Bingo.and 
Raffle Act. 

C, A qualified organization may conduct airaffle on the grounds of the New Mexico state fair 


during the state fair only after "demeave express prior pie ay the state fair commission and 
the board. ; 


History: Laws 2009, ch. 81, § 7. ; Effective dates. — Laws 2009, ch. 81, § 31 made the 
' 1% act effective July 1, 2009. 


60-2F-8. Classifications of licenses and permits. 


A. The board shall establish and may issue tle following idiegarite of licenses: 
(1) bingo license; 
(2) distributor's license; and 
(3) manufacturer's license, 

B. The board shall establish and may issue permits for the followin employees: 
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(1) bingo manager; 
(2) bingo caller; and 
(8) any other bingo employee position for which the badly by rule, requires a ie 


History: Laws 2009, ch. 81, § 8. r Effective dates. — Laws 2009, ch. 81, § 31 made the 
; act effective July 1, 2009. 


60-2F-9. Disclosure of background information. 


A. The board may require an applicant for a license or permit to be issued pursuant to the New 
Mexico Bingo and Raffle Act to disclose information sufficient for the board to make a determina- 
tion as to the applicant's suitability. The board may adopt rules to coordinate the manner in which 
the information is produced. 

B. An applicant shall provide all of the information required by the board. 

C. The cost of a background investigation, not to exceed one hundred dollars ($100); shall be 

paid by the applicant. 


History: Laws 2009, ch. 81, § 9. Effective dates. — Laws 2009, ch. 81, § 31 made the 
act effective July 1, 2009. 


60-2F-10. Application for licenses or permits. 


A. Each applicant for a license or permit to be issued roidee the New Mexico Bingo and Raffle 
Act shall file with the board a written ceDHEy cos in the form prescribed by the board, ve ex- 
ecuted and verified and containing: 

(1) the name and address of the applicant; 

(2) if not an individual, sufficient facts relating to its incorporation or lens aie. to en- 
able the board to determine whether or not the applicant is qualified and thenames and addresses 
of its officers, members of the board of directors and managers; 

(3) such other information deemed necessary by the board to ensure that the applicant 
complies with the provisions of the New Mexico Bingo and Raffle Act and rules adopted pursuant 
to that act; and 

(4) an>affirmation signed by the applicant or the applicant's agent that the information 
contained in the application is true and accurate. The application shall be signed by the applicant 
or the applicant's agent, and the signature shall be notarized. 

B. In addition to the requirements of Subsection A of this section, each applicant for a bingo 
license shall provide the board with the following: 

(1) the names of the bingo manager, the bingo caller and the game:accountant, and a state- 
ment from those persons that they shall be responsible for the holding, operation and conduct of 
games of chance in accordance with the terms of the license and the provisions of the an Mexico 
Bingo and Raffle Act; 

(2) sufficient facts relating to the organization to enable the board to determine whether 
or not itis a qualified organization; . 

(3) the exact location at which the applicant will comets bingo and pull-tabs; 

(4) the specific kind of games of chance intended to be conducted; and 

(5) whether the premises are owned or leased and, if leased, the name and address of the 
fee owner of the land or, if the owner is a corporation, the names of the directors and members of 
the board of directors. 

C. The failure to accurately and truthfully provide the information required in Subsection A 
or B of this section is a violation of the New Mexico Bingo and Raffle Act and shall subject the 
applicant to the provisions of Sections 14 [60-2F-14 NMSA 1978], 23 [60- ane NMSA 1978] and 
25 [60-2F-25 NMSA 1978] of that act. 


History: Laws 2009, ch. 81, § 10. Effective dates. — Laws 2009, ch. 81, § 31 made the 
act effective July 1, 2009. 
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60-2F-11. Standards for granting a license or permit. 


A. An application for a bingo license shall not be granted unless the applicant is a qualified 
organization and is authorized to.do business in New Mexico. 

B. An application for a manufacturer's license or a distributor's license shall not be granted 
unless the applicant is qualified to do business in New Mexico. 

C. An application for a permit shall.not be granted if the applicant has been convicted of a 
felony offense or a violation of the New Mexico Bingo and Raffle Act within ten years of the date 
of application, _ 

D. The board may. establish by rule additional qualifications Fox a licensee or parmitige as it 
deems in the public interest. . 


History: Laws 2009, ch. 81, Bhd ies ihers Effective dates. — Laws 2009, ch, 81, § 831 made the 
act effective July 1, 2009, 


60-2F-12. Licenses and permits; specific:requirements. 


A. A license issued pursuant to the New Mexico Bingo and Raffie Act shall be valid for three 
years and may be renewed for successive three-year terms. 

B. A permit.issued pursuant to the New Mexico Bingo and Raffle Act shall be valid for three 
years from the date of issuance and may be renewed for successive three-year terms. 

C.. A license or permit or a renewal of.a license or permit is not transferable. 


History: Laws 2009, ch, 81, § 12. Effective dates. — Laws 2009,.ch..81, § 831 made the 
act effective July 1, 2009. 


60-2F-13. Fees for licenses and permits; disposition of revenue. 


A. Fees for licenses and permits issued pursuant to the New Mexico Bingo and Raffle Act shall 
be established by board rule but shall not exceed the following amounts: 
(1) bingo license, five hundred dollars ($500) for the initial license and five hundred dollars 
($500) for each renewal; 
(2) manufacturer's license, five hundred dollars ($500) for the initial license and five 
hundred dollars ($500) for each renewal; 
(3) distributor's license, five hundred dollars ($500) for the initial license and five hundred 
dollars ($500) for each renewal; and 
(4) permit, seventy-five dollars (87 5.00) for the initial permit and seventy-five dollars 
($75.00) for each renewal. 
B. All administrative receipts, including license and permit fees, collected pursuant to the New 
Mexico Bingo and Raffle Act shall be deposited in the general fund. 


History: Laws 2009, ch. 81, § 18. Effective dates. — Laws 2009, ch. 81, § 31 made the 
: act effective July 1, 2009. 


60-2F-14. Forfeiture of license; eet Deny to apply for license or 
permit. 


Any person who makes a material false statement in an application for a license or permit to 
be issued pursuant to the New Mexico Bingo and Raffle Act or in any statement submitted with 
the application, fails to keep sufficient books and records to substantiate the quarterly reports re- 
quired under Section 19 [60-2F-19 NMSA 1978] of the New Mexico Bingo and Raffle Act, falsifies 
any books or records insofar as they relate to a transaction connected with the holding, operating 
and conducting of a game of chance under any such license or permit or violates any of the provi- 
sions of the New Mexico Bingo and Raffle Act or of any term of the license or permit, in addition 
to any other criminal or civil penalties that may be imposed, may, at the option of the board, be 
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required to forfeit any license issued under that act and be ineligible to apply for a license under 
that act for at least one year thereafter. 


History: Laws 2009, ch, 81, § 14. Effective dates. — Laws 2009, ch. 81, § 31 made the 
iLards -act effective ole 1, 2009. 


60-2F-15, Persons permitted to conduct wiliuis games; a weanneala 


A. The officers of a bingo licensee shall designate a bingo manager to be in charge and primar- 
ily responsible for the conduct of all games of bingo. The bingo manager shall supervise all bingo 
activities on the occasion for which the bingo manager is in charge. The bingo manager shall be 
familiar with the provisions of the state laws, the rules of the board and the provisions of the bingo 
license. The bingo manager shall be present on the premises continuously during the bingo games 
and for a period of at least thirty minutes after the last bingo game. 

B. The bingo manager shall designate a game accountant to be primarily responsible for 
the proper preparation of the quarterly reports in acooridanre with the New Mexico Bingo and 
Raffle Act. 

C. For a bingo game, the bingo manager shall designate a eee caller to ya responsible for 
drawing and announcing the bingo numbers. 

D. The premises where any game of chance is being held, ied Be” or eanidantd’ or where it is 
intended that any equipment be used shall at all times be open to inspection by the board and its 
agents and employees and by peace officers of the state or any political subdivision of the state. 

E. No owner or co-owner of the premises or, if a corporation is the owner of the premises, any 
officer, director or stockholder owning more than ten percent of the outstanding stock shall be 
designated as a bingo manager, a game accountant or a bingo caller. 


History: Laws 2009, ch, 81, § 15; 2019,ch. 161, § 1... ... Section A, afterall games of bingo", deleted "and pull- 
The 2019 amendment, effective April 2, 2019, re- tabs", after "supervise all", added "bingo", after "during 
moved the provision's application to pull-tab games;inthe.____ the", added "bingo", and after "the last", added "bingo". 


section heading, after "bingo", deleted "and pull-tab", in 


60-2F-15.1. Persons permitted to conduct pull-tab games; premises. 


A. Only a veterans’ or fraternal organization or a 501(c)(3) organization that is a bingo li- 
censee may operate pull-tab dispensers when the organization is not concurrently operating a 
bingo occasion, 

B, The bingo licensee shall designate a bingo manager to be in charge and primarily respon- 
sible for the conduct of all games of pull-tabs. The bingo manager shall supervise all activities for 
which the bingo manager is in charge, The bingo manager shall be familiar with the provisions of 
the state laws, the rules of the board and the provisions of the bingo license. The bingo manager 
need not be present on the premises continuously while a veterans' or fraternal organization or a 
501(c)(3) organization that is a bingo licensee is operating pull-tab games, 

C. The bingo manager shall designate a game accountant to be primarily responsible for 
the proper preparation of the quarterly reports in accordance with the New Mexico Bingo and 
Raffle Act. : a 

D. The premises where any game of chance is being held, operated or conducted, or where it 
is intended that any equipment be used, shall at all times be open to inspection by the board and 
its agents and employees and by peace officers of the state or any political subdivision of the state. 

E. No owner or co-owner of the premises or, if a corporation is the owner of the premises, any 
officer, director or stockholder owning more than ten percent of, the outstanding stock, shall be 
designated, as a bingo manager or a game accountant. 

F, Nothing in this section shall authorize a veterans’ or fraternal organization or a 501(c)(3) 
organization to engage in class III gaming. 

G. As used in this section, "501(c)(3) organization" means an organization that demonstrates to 
the taxation and revenue department that it has been granted exemption from the federal income 
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tax-as an organization described in Section 501(c)(3) of the Internal Revenue Code of 1986, as 
amended or renumbered. 


History: 1978 Comp., § 60-2F-15.1, enacted by Laws Emergency clauses. — Laws 2019, ch. 161, § 3 con- 
2019, ch. 161, § 2. tained an emergency clause and was approved April 2, 
Cross references. — For Section 501(c)(3) of the Inter- 2019, 


nal Revenue Code of 1986, see 26 U.S.C. § 501(c)(8). 


60-2F-16. Display of license. 


Each license issued pursuant to the New Mexico Bingo and Raffle Act shall ‘contain a statement 
of the name and address of the licensee, date of issuance and date of expiration. Any such license 
issued for the conduct of any games of bingo or pull-tab shall be conspicuously displayed at the 
place where the games are to be conducted. 


History: Laws 2009, ch. 81, § 16. Effective dates. — Laws 2009, es 81, § 81 made the 
act effective ny 1, 2009. 


60-2F'-17. rn. 


A. No bingo or pull-tab game shall be conducted with any equipment except that which is 
purchased or leased from a licensed distributor or manufacturer or another bingo licensee. 

B. The equipment used in the playing of a bingo or pull-tab game and the method of play shall 
be such that each bingo card or pull-tab has an equal opportunity to be a winner. The objects or 
balls to be drawn shall be essentially the same as to size, shape, iba dak balance and all other 
characteristics that may influence their selection. 

C. Electronic bingo machines and video pull-tabs are not authorized for use on the premises. 


History: Laws 2009, ch. 81,§17. — ' Effective dates. — Laws 2009, ch. 81, § 31 made the 
act effective July 1, 2009, 


60-2F-18. Conduct of games of chance. 


A. For games of bingo: 

(1) abingo licensee may hold, apenans or conduct no more than tect hundred sixty occasions 
in any twelve-month period; 

(2). occasions shall not be conducted more than six times in any one calendar week, with 
no occasion lasting more than four hours’and not more than three occasions conducted in one 
calendar day by any one licensee; 

(3) when any merchandise prize is awarded ina stifiso game, its value shall be its argent 
retail price. No merchandise prize shall be redeemable or convertible into cash; 

(4) the aggregate amount of all prizes offered or given in all bingo games played on a 
single occasion shall not exceed two veal five hundred dollars ($2,500), exclusive of pull-tabs, 
raffles and door prizes; _ 

(5) all objects or balls to be used in a game shall be present in the febeptdele before the 
game is begun. All numbers announced shall be plainly and clearly audible to all the players 
present. Where more than one room is used for any one game, the receptacle and the bingo caller 
shall be present in the room where the greatest number of players are present, and all numbers 
announced shall be plainly audible to the players in that room and also audible to the players in 
the other rooms; 

(6) the receptacle and the bingo caller who removes the objects or balls from the receptacle 
shall be visible to all the players at all times except where more than one room is used for any one 
game, in which case the provisions of Paragraph (5) of this subsection shall prevail; 

(7) the particular arrangement of numbers required to be covered in order to win the game 
and the amount of the prize shall be clearly and audibly described and announced to the players 
immediately before each game is begun; 
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(8) any player is entitled to call for a verification of all numbers drawn at the time a win- 
ner is determined and for a verification of the objects or balls remaining in the receptacle and not 
yet drawn. The verification shall be made in the immediate presence of the bingo manager; and 

_ (9) no person who is not physically present on the premises where the game is actually 
conducted shall be allowed to participate as a player in the game. 
B. For a raffle: 

(1) all raffle tickets sold shall be represented in the container from which the winner is 
drawn; 

(2) the drawing shall be open to the public; 

(3) each raffle ticket shall display all information as directed by the board; and 

(4) when any merchandise prize is awarded in a raffle, its value shall be its current retail 
price. No merchandise prize shall be redeemable or convertible into cash. 

C. For games of pull-tabs: 

(1) pull-tabs shall be sold only on the premises; 

(2) winners shall be paid only on the premises; and 

(3) when any merchandise prize is awarded in a pull-tab game, its rales shall be its cur- 
rent retail price. No merchandise prize shall be redeemable or convertible into cash. 


History: Laws 2009, ch. 81, § 18. Effective dates. — Laws 2009, ch, 81, § 31 made the 
act effective July 1, 2009. 


3 ig 


60-2F-19. Quarterly reports required; accounting requirements. | 


A, On or before April 25, July 25, October 25 and January 25, the game accountant shall file 
with the board, upon forms prescribed by the board, a duly verified statement covering,the preced- 
ing calendar quarter showing the amount of the gross receipts derived during that.period from 
games of chance, the total amount of prizes paid, the name and address of each person to whom 
has been paid six hundred dollars ($600).or more and the purpose of the expenditure, the gross 
receipts derived from each game of chance and the uses to which the net proceeds have been or 
are to be applied. It is the duty of each bingo licensee to maintain and keep the books and records 
necessary to substantiate the particulars of each report, 

B. Ifa bingo licensee fails to file reports within the time required or if the reports are not prop- 
erly verified or not fully, accurately and truthfully completed, the licensee is rae to disciplinary 
action, including a suspension, until the default has been corrected. 

C. All money collected or received from the sale of admission, extra regular binds special game 
cards, sale of supplies and all other receipts from the games of chance shall be deposited ina bingo 
and raffle operating account of the bingo licensee that shall contain only such money. All expenses 
for the game shall be withdrawn from the account by consecutively numbered checks duly signed 
by specified officers of the licensee and payable to-a specific person or organization. There Ane be 
written on the check the nature of the expense for which the check is drawn. 

D. ‘No.check shall be drawn to "cash" ora fictitious payee. 

EK. No portion of any contribution to lawful purposes, after it has been given over diss another 
organization, shall be returned to the gett a re 


History: Laws 2009, ch. 81,§19.  .. Effective dates. — Laws 2009, ch. 81, : 31 made the 
; act effective July 1, 2009. 


60-2F-20. Expenses; compensation. | 


r 


A.. No item of-expense shall be incurred or paid in connection with the holding, operating or 
conducting of a game. of chance held, operated or conducted pursuant to a bingo license. except 
bona fide expenses in reasonable amounts for goods, wares and merchandise furnished or services 
rendered reasonably necessary for the ‘holding, operating or conducting of a game of chance. Bona 
fide, expenses include expenditures for payroll, building and equipment rent, utilities, security, 
janitorial supplies, office supplies, equipment, insurance, bank charges, automated teller machine 
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fees, legal fees, advertising, accounting fees, state and federal payroll-related taxes, state and fed- 
eral gaming-related taxes and all our reasonable Sy oer ad for the operation of games 
of chance. : 

B.A jtiblifiad orgemizatin ada i retain the receipts dériued fbr games of chance in the 
bingo and raffle operating account and for a period longer than one year shall apply to the board 
for special permission and, upon good cause shown; the board shall grant the request. 


History: Laws 2009, ch. 81, § 20. ‘Effective dates. — Laws 2009, ch, 81, § 81 made the 
. act effective July 1,2009., 


60-2F-21. Tax imposition. 


A. Abingo and raffle tax equal to one-half percent of the gross receipts of any game:of chance 
held, operated or conducted for or by a qualified organization ‘shall be imposed on ithe qualified 
organization. 

B.. No other state or local gross atte tax shall.apply. to a qualified organization's receipts 
generated by. a.game of chance.authorized by the New Mexico Bingo. and Raffle Act. 

C.,. The tax imposed pursuant to this section shall be submitted quarterly to the taxation and 
revenue department.on or before April 25, July 25, October 25 and January 25. 

D. : The taxation and revenue-department shall administer the tax imposed in this section 
pursuant to the Tax ae ae Act a 1-1 NMSA-1978]. 


History: Laws 2009, ch. 81, § 21. Effective eaters — Waris 2009, ch. 81, 8 31 made the 
act effective July 1, 2009, 


60-2F-22. Violation of act: 

A. -Unless.exempted pursuant to Section '26 [60-2F-26 NMSA 1978] of the New Mexico Bingo 
and Raffle Act, it is,a violation of that act for a qualified organization to hold a game of bingo or 
pull-tabs for profit or gain in any manner unless the person has been issued a bingo license by the 
board and has been authorized by the board to hold the game of chance. 

B. It is a violation of the New. Mexico Bingo and Raffle Act for aperson who does not manu- 
facture, fabricate, assemble, produce, program or make modifications to equipment to provide 
equipment to a qualified organization for use or play of games of chance in New Mexico unless the 
person has been issued a distributor's license pursuant to that act: 

C. Itis a violation of the New Mexico Bingo and Raffle Act for a person to manufacture, fabri- 
cate, assemble, produce, program or make modifications to equipment for use or play of games of 
chance in New Mexico or for sale or distribution outside of New Mexico unless the ¢ person has. been 
issued a manufacturer's license,pursuant to that act, 

D. Itis a violation of the New Mexico Bingo and Raffle Act for a person to aa as. a. bingo man- 
ager, a bingo caller or any. other bingo employee position for-which the board, by:rule, requires a 
permit unless the person has been issued a aed pursuant to that act. 


History: Laws 2009, ch. 81,§ 22... Effective dates. — Laws 2009, ch. 81, § 31 made the 
k act effective July 1, 2009. ; 


— 60-2F-23. Enforcement hearings. : 


A. A license or permit shall not be revoked or suspended without reais cause. 
B. The board shall make appropriate investigations to: 
(1). determine whether there has been any violation of the New Mexico Bingo and Raffle 
Act or of any regulations adopted pursuant to that act; 
(2) determine any facts, conditions, practices or matters that it deems necessary or proper 
to aid in the enforcement of the New Mexico Bingo and Raffle Act or regulations adopted pursuant 
to that act; or 
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(3). * aid in adopting regulations. 

C. If after an investigation the board is satisfied that a license or pinatitt issued ihinaunaish to 
the New Mexico Bingo and Raffle Act or prior approval by the board of any transaction for which 
approval was required by the provisions of the New Mexico Bingo and Raffle Act should be limited, 
conditioned, suspended:or revoked, or that a fine should be levied, the board shall initiate a hear- 
ing by filing a complaint and transmitting a copy of it to the licensee or permittee, together with 
a summary of evidence in its possession bearing on the matter and the transcript of testimony at 
any investigative hearing conducted by or on behalf of the board. The complaint shall be a written 
statement of charges that sets forth in ordinary and concise language the acts or omissions with 
which the respondent is charged. It shall specify the statutes or regulations that the respondent 
is alleged to have violated but shall not consist merely of charges raised in the language of the 
statutes or regulations. 

D. The respondent shall file an answer within thirty days after service of the complaint. 

E.. Upon filing the: complaint, the board shall appoint a hearing examiner to conduct further 
proceedings. 

F. The hearing examiner shall conduct proceedings in accordance with the New Mexico Bingo 
and Raffle Act and the regulations adopted by the board. At the conclusion of the proceedings, the 
hearing examiner may recommend that the board take any appropriate action, including revoca- 
tion, suspension, limitation or conditioning of a license or permit issued pursuant to the New 
Mexico Bingoand Raffle Act or the imposition of a fine not to exceed one thousand dollars ($1,000) 
for each violation or any combination of the foregoing actions. 

G. The hearing examiner shall prepare a written decision coginining the hearing examiner's 
recommendation to the board and shall serve it on all parties. 

H. The board shall by a majority vote accept, reject or modify the > entail HLH! 

I. Ifthe board limits, conditions, suspends or revokes any license or permit issued pursuant to 
the New Mexico Bingo and Raffle Act or limits, conditions, suspends or revokes: any prior approval 
or imposes any fine, it shall issue a written order specifying its action. 

J. The board's order is effective on the date issued and continues in effect unless reversed upon 
judicial review, except that the board may stay its order oan a rehearing or judicial review 
upon such terms and conditions’as it deems proper. ! 


History: Laws 2009, ch. 81, § 23. Effective dates. — Laws 2009, ch. 81, § 31 made the 
» act effective July 1, 2009. 


60-2F-24. Appeals. 


A. The decision of the board in denying, suspending or revoking any license or permit issued 
pursuant to the New Mexico Bingo and Raffle Act or imposing any fine shall be subject to review. 
A licensee or permittee aggrieved by a decision of the board may appeal to the district court pursu- 
ant to the provisions'of Section 39-3-1:1 NMSA 1978. 

B. No proceeding to vacate, reverse or modify any final order rendered by the board shall oper- 
ate to stay the execution or effect of any final order unless the district court, on application and 
three days' notice to the board, allows the stay. In the event a stay is ordered, the petitioner shall 
be required to execute the petitioner's bond in a sum the court may prescribe, with sufficient 
surety to be approved by the judge or clerk of the court, which bond shall be conditioned upon the 
faithful performance by the petitioner of the petitioner's obligation as a licensee or permittee and 
upon the prompt payment of all damages arising from or caused by the delay.in the taking effect 
or enforcement of the order complained of and for all costs that may be cli a or required to be 

paid in connection with the proceedings. 


History: Laws 2009, ch. 81, § 24, Effective dates. — Laws 2009, ch: 81, § 31 made the 
act effective July 1, 2009; 
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60-2F-25. Duty to enforce act; criminal penalties. 


A. It is the duty of all law enforcement officers to enforce the provisions of the New Mexico 
Bingo and Raffle Act. It is the duty of the district attorney of the county in which a violation is 
committed to prosecute such violation of that act in the manner and form as is now provided by 
law for the prosecutions of crimes and misdemeanors. 

B. A licensee, a permittee or an officer, agent or employee of a licensee or any other person who 
willfully violates or who procures, aids or abets in the willful violation of the New Mexico Bingo 
and Raffle Act is guilty of a misdemeanor and, upon conviction thereof: 

(1) for a first offense, shall be punished by a fine of not more than one thousand dollars 
($1,000) or by imprisonment for not more than six months, or both; or 

(2) for a subsequent offense, shall be punished by a fine of not more than two thousand five 
hundred dollars ($2,500) or by imprisonment for not more than one year, or both. 


History: Laws 2009, ch, 81,.§ 25. Effective dates. — Laws 2009, ch. 81, § 31 made the 


act effective July 1, 2009. 


60-2F-26. Exemptions. 


A. Except as provided in Subsection B of this section, nothing in the New Mexico Bingo and 
Raffle Act shall be construed to apply to: 

(1) adrawing or a prize at a fair or fiesta held in New Mexico under the sponsorship or au- 
thority of the state or any of its political subdivisions, or for the benefit of a religious organization 
situated in this state or for charitable purposes when all the proceeds of the sale or drawing shall 
be expended within New Mexico for the benefit of that political subdivision, religious organization 
or charitable purpose; or 

(2) a bingo or a raffle held by a qualified organization that holds no more than one bingo 
occasion or one raffle in any three consecutive calendar months and not exceeding four occasions 
in one calendar year. 

B. Notwithstanding the provisions of SuWeection A of this section, no ) raffle with an individual 
prize exceeding seventy-five thousand dollars ($75,000) shall be held without a ten-day prior no- 
tification to the board of the conduct of the event and a subsequent notification to the board of the 
names, addresses and phone numbers of all prize winners. 

C. “ Nothing in the New Mexico Bingo and Raffle Act shall be construed to apply to a lottery 
established and operated pursuant to the New Mexico Lottery Act [6-24-1 NMSA 1978] or gaming 
that is licensed and operated pursuant to the Gaming Control Act [60-2E-1 NMSA 1978]. 


History: Laws 2009, ch. 81, §.26. 

Effective dates, — Laws 2009, ch, 81, § 31 made the 
act effective July 1, 2009. 

Temporary provisions. — Laws 2009, ch. 81, -§ 29, 
provided that: 

A. On the effective date of this act, a licensee under 
the Bingo and Raffle Act shall, for all purposes, be con- 
sidered to be a licensee undesthe New Mexico Bingo and 
Raffle Act until the term of the license expires, at: which 
time the license may be renewed under the New Mexico 
Bingo and Raffle Act, 


B. Any taxes, fines, civil penalties or other obliga- 
tions owed under the Bingo and Raffle Act on the effective 
date of this act shall be owed and enforceable under the 
New Mexico Bingo and Raffle Act. 

C. Notwithstanding the repeal of the Bingo and Raf- 
fle Act, any violation of that act prior to its repeal may be 
investigated and prosecuted pursuant to the provisions of 
that act unless otherwise prohibited by law. 


ARTICLE 3 


‘General Provisions 


(Repealed by Laws 1981, ch. 39, § 128.) 
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60-3-1, 60-3-2. Repealed. 


Repeals. — Laws 1981, ch. 39, § 128, repealed 60-3-1 
and 60-3-2. NMSA 1978, relating to general provisions 
concerning the Liquor Control Act, effective July 1, Pia 


ARTICLE 3A... 


60-3A-2 


_For present provisions, see 60-3A-1 to 60-3A-5 NMSA 


1978. 


General pEaeigns 2 


Sec. ' 

60-3A-1. Short title. r 

60-3A-2. Liquor: policy of state; investigation of appli- 

cants; responsibility of licensees. 

60-3A-3. Definitions. 

60-3A-4. Storage permitted. 

60-3A-5. Exemptions from act. 

60-8A-6, Authority of department of public safety. 

60-3A-6.1. Local law enforcement; department of public 
safety; reporting requirements; authority 
to request investigations. 

60-3A-7. gation of the alcoholic beverage control division. 


60- SACL. Short title. 


Sec, 


60-3A-8. Powers and duties of the director of the alco- 


holic beverage control division. 


. 60-3A-8.1. Investigative authority and powers. 


60-3A-9. Administrative authority and powers, 

60-8A-10. Administrative rules and orders; presumption 
of correctness. © 

60-3A-11. Written decisions by director. 

60-3A-12. Partially consumed bottle of wine; licensed 
premises. 

60-3A-13. Prohibited sale of certain spirituous liquors. 


Chapter 60, Articles 3A, 5A, 6A, 6B, 6C, 6E, 7A, 7B and 8A NMSA 1978 may be cited as the "Li- 


quor Sanat Act", 


History: Laws 1981, ch. 39, § 1; 1984, ch. 85, § 9; 
2015, ch, 3, § 27; 2015, ala 102, §,1. 


2015 Multiple Amendments, — Laws 2015, ch, 3,§ 27 


and Laws 2015, ch. 102, § 1 enacted different imendments 
to this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2015, ch. 102, § 1,.as the last act signed 
by the governor is set out above and incorporates both 
amendments. The amendments enacted by Laws 2015, ch. 
3,8 27 and Laws 2015, ch: 102; $1 are-deseribed below. To 


view the session laws in their entirety, see the XX session;; 


laws on NMOneSource.com. 


The nature of the difference between the amendments 


is that Laws 2015, ch. 3, §'27 deleted references to Articles 
4B and 4C while Laws 2015, ch.102, § 1 only deleted the 
reference to Article 4C. 

Laws 2015, ch. 102, § 1, effective July 1, 2015, moved 
"Chapter 60" to the beginning of the sentence; after "4B", 
deleted "4C"; and after "6C", added "6E", 

Laws 2015, ch. 3, § 27, effective July 1, 2015, moved 
"Chapter 60" to the beginning of the sentence; after "Ar- 
ticles 3A", deleted "4B, 4C"; and after "6C", added "6E", 


ANNOTATIONS... 


Veto of severability clause unconstitutional. 
— The governor's veto of Laws 1981, ch. 39, § 129, the 


severability clause of the Liquor Control Act, was uncon- 
stitutional under.N.M. Const., art. IV, § 22, because that 
act does not appropriate money and the governor's power 
of partial veto is limited to bills appropriating money. 
Chronis v. State ex rel. Rodriguez, 1983-NMSC-081, 100 
N,M. 342,670 P.2d 958, 

Transfer of license despite municipal disapproval. 
— Under the Liquor Control Act, the director of the alco- 
hol and'gaming division of the New Mexico régulation and 
licensing department may approve a transfer of a license 
despite municipal disapproval. The director must so act if 


* the governing body fails to submit evidence supporting its 


decision or if, on it8*face, the governing body's decision is 


- not’ based on evidence pertaining to the specific prospec- 


tive transferee or location. Southland Corp. v. Manzagol, 
1994-NMSC-099, 118 N.M. 423, 882 P.2d 14. 

Law reviews. “Por annual survey of New Mexico 
(1982). 

For note, "Constitutional Law - Rewilating Nude Danc- 
ing in Liquor Establishments - The Preferred Position 
of the Twenty-First Amendment - Nall v. Baca," see 12 
N.M. L. Rev. 611 (1982); ; 

For annual survey of Néw Mexico law relating to ad- 
ministrative law, see 138 N.M.L. Rev, 235 (1983). 


60-3A-2. Liquor policy of state; investigation of applicants; 
responsibility of licensees. 


A. It is the policy of the Liquor Control Act’ [60-3A-1 NMSA 1978] that the sale, service and 
public consumption of alcoholic beverages in the state shall be licensed, regulated and controlled 
so as to protect the public health, safety and morals of every community in the state; and it is the 
responsibility of the director to investigate the qualifications of all applicants for licenses under 
that act, to investigate the conditions existing in the community in which the premises for which 
any license is sought are located before the license is issued, to the end that licenses shall not be 
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issued to persons or for locations when the issuance is prohibited by law or contrary to the public 


health, safety or morals. 
B. 


It is the intent of the Liquor Control Act that each person to whom a license is issued shall 


be fully liable and accountable for the use of the license, including but not limited to liability for all 
violations of the Liquor Control Act and for all taxes charged against the license. 


History: Laws 1981, ch. 39, § 2. 
ANNOTATIONS 


Federal preemption. — New Mexico's regulatory 

scheme of airlines' alcoholic beverage services provided to 
passengers is impliedly preempted as it falls within the 
field of aviation safety that Congress intended federal law 
to occupy exclusively. However, the Twenty-first Amend- 
ment of the United States Constitution requires a balanc- 
ing of New Mexico's core powers and the federal interests 
underlying the FAA. US Airways, Inc. v. O'Donnell, 627 
F.3d 1318 (10th Cir, 2010). 
. New Mexico Liquor Control Act is exercise of po- 
lice power of the state, for the welfare, health, peace, 
temperance and safety of its people. Baca v. Grisolano, 
1953-NMSC-028, 57 N.M. 176, 256 P,2d 792. 

License not property right, but privilege in con- 
stitutional sense. — A liquor license is a privilege and 
not property within the meaning of the due process and 
contract clauses of the constitutions of this state and the 
nation, and in them licensees have no vested property 
rights. Baca v. Grisolano, 1953-NMSC-028, 57 N.M. 176, 
256 P.2d 792. 


The licensee has no vested property right in a liquor" 


license as it is a privilege and not property. Yarbrough v. 
Montoya, 1950-NMSC-006, 54 N.M, 91, 214 P.2d 769. 


Sale of liquor not inherent privilege of United 


States or state citizenship. — Retail sale of intoxicat- 
ing liquor is not reckoned among the inherent privileges 
of a citizen of the United States or the state, but.is a busi- 
ness which is attended with dangers to the community 
so that it may be entirely prohibited or authorized under 
such conditions as will limit its evil propensities to the ut- 
most degree. Yarbrough v. Montoya, 1950-NMSC-006, 54 
N.M. 91, 214 P.2d 769. 

As between state and licensee, liquor license is 
mere revocable privilege vesting no property rights in 
the licensee. Nelson v. Naranjo, 1964-NMSC-209, 74 N.M. 
502, 395 P.2d 228. 

Liability of lessors, — Lessors of a liquor license are 
fully liable and accountable for debts incurred by the les- 
see in the course of his use of the license. Gavin Maloof & 
Co. v. Sw. Distrib. Co., 1987-NMSC-103, 106 N.M. 413, 744 
P.2d 541. 

In a case against an absent owner-lessor of a liquor li- 
cense, arising out of the lessee's service of alcohol to an 
intoxicated patron who injured third parties (the plain- 
tiffs), Section 41-11-1A NMSA 1978, enacted in 1983, un- 
der which the absent owner-lessor is liable for the acts 
of a lessee not in the employ of the licensee, was not ap- 
plicable, At the time of the injury in 1982 the cause of ac- 
tion created by Subsection B of this section inured to the 
plaintiffs as a vested right, and the court could not apply 
Section 41-11-1A NMSA 1978 retroactively against the 
plaintiffs and divest them of that right. Ashbaugh v. Wil- 
liams, 1987-NMSC-120, 106 N.M. 598, 747 P.2d 244. 

‘The lessor of a liquor license can be held liable under 
the terms of Section 60-7A-16 NMSA 1978 (sales to in- 
toxicated persons) if a violation is proved. Williams v, 
Ashbaugh, 1986-NMCA-078, 120 N.M. 731, 906 P.2d 263, 
aff'd, 1987-NMSC-120, 106 N.M. 598, 747 P.2d 244. 

Purpose of liquor control legislation is to regu- 
late and restrain and not to promote, and any loosening 


of that policy is the business of the legislature, not of the 
courts, State ex rel, Maloney v, Sierra, 1970-NMSC-144, 82 
N.M. 125, 477 P.2d 301; 1979 Op. Att'y Gen. No. 79-03. 

Purpose of liquor control legislation. — The Liquor 
Control Act is a police regulation and its purpose is, as 
stated therein, to protect the public health, safety and 
morals of every community in the state. 1975 Op. Att'y 
Gen. No. 75-68. 

Power to control distribution, sale and consump- 
tion of alcoholic liquors is vested in legislature. In 
exercising its power, the New Mexico legislature has en- 
acted laws providing a uniform, comprehensive regulatory 
scheme governing those areas where the state's interest is 
preeminent. 1980 Op. Att'y Gen. No. 80-23. 

Law reviews. — For comment, "Intoxicating Liquors 
- Price Control - Fair Trade and Minimum Markup," see 4 
Nat. Resources J. 189 (1964). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J: 599 (1967). 

For article, "An Administrative Procedure Act For New 
Mexico," see 8 Nat. Resources J. 114 (1968). 

For note, "On Building Better Laws for New Mexico's 
Environment," see 4.N.M. L, Rev. 105 (1973), 

For survey of 1990-91 commercial law, see 22 N.M.L. 
Rev. 661 (1992). 

For article, "Bartlett Revisited: New Mexico Tort Law 


Twenty Years After the Abolition of Joint and Several. Li- 
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ability. — Part One," see 33 N.M.L. Rev. 1 (2003), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 112. | 

“Owner,” scope and import of term, in statutes requir- 
ing consent to granting of liquor license, 2 A.L.R. 800, 95 
A.L.R, 1085. 

Power to prohibit the possession of intoxicating liquor, 
irrespective of any intention to traffic therein, 2 A.L.R. 
1085, 

Civil liability of one taking out license for sale of liquor 
for benefit of another, 2'A;L.R. 1516. 

Test of intoxicating character of liquor, 4A.L.R. 1137, 11 
A.L.R. 1233, 19 A.L.R, 512, 36 A.L.R. 725, 91 A.L.R. 513. 

Federal constitutional or legislative provisions as to in- 
toxicating liquors as affecting state legislation, 10 A.L-R. 
1587, 11 A.L.R. 1320, 26 A.L.R. 661, 70.A.L.R. 132. 

Validity of statute vesting discretion as to license for 
sale of liquor in public officials without prescribing a rule 
of action, 12 A.L.R. 1453, 54 A.L.R. 1104, 92 A.L.R. 400. 

Private individual or corporation, power. to impose li- 
cense fee or a fine for benefit of, 18 A.L.R. 831, 19 A.L.R. 
205. 

Contracts of unlicensed dealers, validity and enforce- 
ability of, 30 A.L.R. 868, 42 A.L.R. 1226, 118 A.L.R. 646, 

_ Revocation of liquor license of one person as ground for 
refusal of license to another, 153 A.L.R. 836. 

Validity of statute leaving number of licenses to be 
granted to discretion of licensing authority, 163 A.L.R, 581. 

Revocability of license for fraud or other misconduct be- 
fore or at the time of its issuance, 165 A.L.R. 1138. 

Grant or renewal of liquor license as affected by fact that 
applicant held such license in the past, 2A.L.R.2d 1239. 

Construction of "grandfather clause" of statute or or- 
dinance regulating or licensing business or occupation, 3 
A.L.R.2d 667. 
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Women, provisions as to sale of liquor to, as affecting Zoning regulation of intoxicating liquor as pre-empted 
validity of regulatory statute, 9 A.L.R.2d 541. by state law, 65 A.L.R.4th 555. 

State power to myeulate price of intoxicating liquors, 14 48 C.J.S. Intoxicating Liquors § 193. 
A.L.R.2d 699. ed £iG3 


60-3A-3. Definitions. 


As used in the Liquor Control Act: 

A. "alcoholic beverages" means distilled or rectified spirits, potable alcohol, powdered alcohol, 
frozen or freeze-dried alcohol, brandy; whiskey, rum, gin and aromatic bitters bearing the federal 
internal revenue strip stamps or any similar alcoholic beverage, including blended or fermented 
beverages, dilutions or mixtures of one or more of the foregoing Pate more than one-half 
percent alcohol, but excluding medicinal bitters; 

B. "beer" means an alcoholic beverage obtained by the fermentation of any defacto! or decoc: 
tion of barley, malt and hops or.other cereals in water, and includes porter, beer, ale and stout; 

C. "brewer" means a person who owns or operates a business for the manufacture of beer; 

D. "cider" means an alcoholic beverage made from the normal alcoholic’fermentation of the 
juice of sound, ripe apples or pears that contains not less than one-half of one Dena: alcohol by 
volume and not more than eight and one-half percent alcohol by See 

E. ."club" means: a ei! 

(1) any nonprofit group, including an auxiliary or subsidiary group, droartved and oper- 
ated under the laws of this state, with a membership, of not less than fifty members who pay 
membership dues at the rate of not less than five dollars ($5.00) per year and who, under the'con= 
stitution and bylaws of the club, have all voting rights and full membership privileges, and which 
group is the owner, lessee or occupant of premises used exclusively for club purposes and which 
group the director finds: 

(a) is operated solely for recreation, social, patriotic, political, benevolent or athleti¢ 
purposes; and | 
(b) has been granted an exemption by the United States from the payniens of the fed- 
eral income tax as a club under the provisions of Section 501(a) of the Internal Revenue Code of 
1986, as amended, or, if the applicant has not operated as a club for a sufficient time to be eligible 
for the income tax exemption, it must execute and file with the director a sworn letter of intent 
declaring that.it will, in good faith, apply for an income tax exemption as soon as it is eligible; or 

(2) an airline passenger membership club operated; by an air.common. carrier that main- 
tains or operates a clubroom at an airport terminal. As used in this paragraph, "air common car- 
rier" means a person engaged i in regularly scheduled air transportation between fixed termini un- 
der a certificate of public convenience and necessity issued by the federal aviation administration; 

F, "commission" means the secretary of public safety when the term is used in reference to the 
enforcement and investigatory provisions of the Liquor Control Act and means the superintendent 
of regulation and licensing when the term is used in PerSrence to the licensing Bae of the 
Liquor Control Act; 

G. "department" means the New Mexico state police divigtin of the department of public safety 
when the term is used in reference to the enforcement and investigatory provisions of the Liquor 
Control Act and means the director of the alcoholic beverage control division of the regulation and 
licensing department when the term is used in reference to the licensing provisions of the Liquor 
Control Act; 

H. "director" means the chief of the New Mexico state police: division of the department of 
public safety, when the term is used in reference to the enforcement and investigatory provisions 
of the Liquor Control Act and means the director of the alcoholic beverage control division of the 
regulation and licensing department when the term is used in reference to the licensing provisions 
of the Liquor Control Act; 

I, "dispenser" means a person licensed under the provisions of the Liquor Control Act selling, 
offering for sale or having in the person's possession with the intent to sell alcoholic beverages 
both by the drink for consumption on the licensed premises and in unbroken packages, including 
locally produced growlers, for consumption and not for resale off the licensed premises; _ 
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J. "distiller" means a person engaged in manufacturing spirituous liquors;. 

K. "golf course" means a tract of land and facilities used for playing golf and other recreational 
activities that includes tees, fairways, greens, hazards, putting greens, driving ranges, recreational 
facilities, patios, restaurants, banquet halls, pro shops, cart paths and public and private roads 
that are located within the tract of land; 

L. "governing body" means the board of county commissioners of a county or the city council or 
city commissioners of a municipality; 

M. "growler" means a clean, refillable, feeAlabla container that has a liquid capacity that does 
not exceed one gallon and that is intended and used for:the ten of New Mexico-produced beer, 
wine or cider for consumption off premises; 

N. "hotel" means an establishment or complex having a rebitient of New Mexico as a rallee ats 
or manager and where, in consideration of payment, food and lodging are regularly furnished to 
the general public. The establishment or complex must maintain for the use of its guests a mini- 
mum of twenty-five sleeping rooms; 

O.. "licensed premises" means the contiguous areas of the structure and the grounds that are 
under the direct control of the licensee; ‘provided that "licensed premises" includes a restaurant 
that has operated continuously in two separate structures since July 1, 1987 and that is located 
in a local option district that has voted to disapprove the transfer of liquor licenses into that local 
option district, hotel, golf course, ski area or racetrack and all public and private rooms, facilities 
and areas in which alcoholic beverages are sold or served in the customary operating procedures 
of the restaurant, hotel, golf course, ski area or racetrack. "Licensed premises" also includes rural 
dispenser licenses located in the unincorporated areas of a county with a population of less than 
thirty thousand, located in buildings in existence as of January 1, 2012, that are within one hun- 
dred fifty feet of one another and that are under the direct control of the license holder; 

P. "local option district" means a county that has voted to approve the sale, serving or public 
consumption of alcoholic beverages, or an incorporated municipality that falls within a county that 
has voted to approve the sale, serving or public consumption of alcoholic beverages, or an incorpo- 
rated municipality of over five thousand! population that has independently voted to approve the 
sale, serving or public consumption of alcoholic beverages under the terms of the Liquor Control 
Act or any former act; . 

Q. "manufacturer" means a distiller, rectifier, brewer or winer; 

R: "minor" means a natural person under twenty-one years of age; 

S. "package" means a container of alcoholic beverages that is filled or packed by a manufac- 
turer or wine bottler for sale by the manufacturer or wine bottler to wholesalers; 

T. "person" means'an individual, corporation, firm, partnership, copartnership, association or 
other legal entity; 

U. "rectifier" means. a person who blends, mixes or distills alcohol with other liquids or sub- 
stances for the purpose of making an alcoholic beverage for the purpose of sale other than to the 
consumer by the drink, and includes all bottlers of spirituous liquors; 

V. "restaurant" means an establishment having a’ New Mexico resident as.a proprietor or man- 
ager that is held out to the public as a place where food is prepared and served primarily for on- 
premises consumption to the general public in consideration of payment and that has a dining 
room, a kitchen and the employees necessary for preparing, cooking and serving food; provided 
that "restaurant" does not include establishments as defined in rules promulgated by the director 
serving only hamburgers, sandwiches, salads and other fast foods; 

W. "retailer" means a person licensed under the provisions of the Liquor Control Act selling, of- 
fering for sale or having in the person's possession with the intent to sell alcoholic beverages in un- 
broken packages, including growlers, for consumption and not for resale off the licensed premises; 

X. "ski area" meansia tract of land and facilities for the primary purpose of alpine skiing, snow- 
boarding or other snow sports with trails, parks and at least one chairlift with uphill capacity and 
may include facilities necessary for other seasonal or year-round recreational activities; 

Y. "spirituous liquors" means alcoholic beverages as defined in Subsection A of this section 
except fermented beverages such as wine, beer and cider; 

Z. "wholesaler" means a person whose place of business is located in New Mexico and who sells, 
offers for sale or possesses for the purpose of sale any alcoholic beverages for resale by the purchaser; 
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AA. "wine" means alcoholic beverages obtained by the fermentation of the natural sugar con- 
tained in fruit or other agricultural products, with or without the addition of sugar or other prod- 
ucts, that do not contain less than one-half percent nor more than twenty-one percent alcohol by 
volume; ‘i ? 

BB. "wine bottler" means a wholesaler who is licensed to sell wine at wholesale for resale only 
and who buys wine in bulk and bottles it for wholesale resale; 

CC. "winegrower" means a person who owns or operates a business for the manufacture of 
wine or cider; . 

DD. "winer" means a winegrower; and ' 

EE. "winery" means a licensed premises in which a winegrower manufactures and stores wine 
or cider. 


History: Laws 1981, ch. 39, § 3; 1984, ch. 58, § 1; "retailer", allowing dispensers and retailers to sell alcoholic 
1987, ch, 254, § 28; 1998, ch. 109, § 1; 1999, ch. 64, § 1; beverages in growlers; in Subsection I, after "unbroken 
2001, ch. 86, § 2; 2004, ch. 22, § 1; 2009, ch. 1389, § 1; packages,", added "including growlers"; and in Subsection 
2012, ch. 25, § 1; 2015, ch. 3, § 28; 2015, ch. 102, § 2; W, after "unbroken packages", added "including growlers". 


2016, ch. 78, § 1; 2016, ch. 76, § 1; 2019, ch. 29, § 2; 2019, 2015 Amendments. — Laws 2015, ch. 102, § 2, effee- 
ch, 229, § 3; 2021, ch. 7, § 5. tive July 1, 2015, in Subsection A, after "potable alcohol," 
Cross references, — For Section 501(a) of the Internal added "powdered alcohol, frozen or freeze-dried alcohol; 
Revenue Code of 1986, see 26 U.S.C. § 501(a). added Subsection D and redesignated former Subsections 
The 2021 amendment, effective July 1, 2021, revised E through K as Subsections F through L, respectively; and 
definitions as used in the Liquor Control Act; in Para- added Subsection M and redesignated the remaining sub- 
graph E(2), deleted "international" preceding "airport ter- sections accordingly. 
minal"; in Subsection I, after "including", added "locally Laws 2015, ch. 3, § 28, effective July 1, 2015, in Sub- 
produced"; in Subsection K, after "patios", added "restau- section F, after department’ means the", deleted "special 
rants, banquet halls"; in Subsection M, after "for the sale investigations" and added "New. Mexico state police"; in 
of", added "New Mexico-produced"; in Subsection O, after Subsection G, after director’ means the", deleted "direc- 
"contiguous areas", deleted "or areas connected by indoor tor" and added "chief"; and after the present language 
passageways of a structure and the outside dining, recre- "chief of the", deleted "special investigations" and added 
ation and lounge areas", after "of the structure and the "New Mexico state police". 
grounds", deleted "and vineyards of a structure that is a _ The 2012 amendment, effective May 16, 2012, clari- 
winery", after "direct control of the licensee", deleted "and fied the meaning of "licensed premises" to include certain 
from which the licensee is authorized to sell, serve or al- rural dispenser licenses; in Subsection M, in the first sen- 
low the consumption of alcoholic beverages under the pro- tence after "in the case of a restaurant", deleted. "includ- 
visions of its license", and after "provided that", deleted ing" and added "licensed premises' includes", and after 
"in the case of a restaurant"; in Subsection R, after "means "golf course or racetrack", deleted "licensed premises’ in- 
a", added "natural"; in Subsection S, after "means", de- cludes" and added "and"; and added the last sentence. 
leted "an immediate"; in Subsection V, after "place where", The 2009 amendment, effective June 19, 2009, in 
changed "meals are" to "food is", and after "cooking and Subsection M, after "lounge areas of the structure", added 
serving", changed "meals" to "food"; in Subsection AA, af- "and the grounds and vineyards of a structure that is a 
ter "'wine'", deleted "includes the words 'fruit juices' and"; winery"; and added Subsection BB. 
in Subsection BB, after "means a", deleted "New Mexico"; The 2004 amendment, effective February 28, 2004, 
and in Subsection EE, after "means a" changed "facility" amended Subsection M to add after "a restaurant", "in- 
to "licensed premises". cluding a restaurant that has operated continuously in two 
2019 Amendments. — Laws 2019, ch. 29, § 2, effective separate structures since July 1, 1987 and that is located 
June 14, 2019, renamed the alcohol and gaming division in a local option district that has voted to disapprove the 
to the alcoholic beverage control division; in Subsection G, transfer of liquor licenses into that local option district". 
after "director of the", deleted "alcohol and gaming" and The 2001 amendment, effective July 1, 2001, substi- 
added "alcoholic beverage control’; and in Subsection H, tuted "director of the alcohol and gaming division of the 
after "director of the", deleted "alcohol and. gaming" and regulation and licensing department” for "superintendent 
added "alcoholic beverage control". of regulation and licensing" in Subsections F and G, and 
Laws 2019, ch. 229, § 3, effective July 1, 2019, revised the made stylistic changes throughout the section. 
definition of "cider" as used in the Liquor Control Act, and The 1999 amendment, effective July 1, 1999, added 
included cider in the definition of certain terms; in Subsec- Subsection J, redesignated former Subsections J through 
tion D, after "ripe apples", added "or pears", and after "not Z as Subsections K through AA, inserted "golf course" 
more than", deleted "seven" and added "eight and one-half"; in two places in Subsection M, and made minor stylistic 
in Subsection Y, after "beer,", added "cider"; in Subsection changes. i 
CC, after "manufacture of wine", added “or cider"; and in . The 1998 amendment, effective July 1, 1998, sub- 
Subsection EE, after "stores wine", added "or cider". stituted "1986" for "1954" near the middle of Paragraph 
2016 Amendments. — Laws 2016, ch. 76, § 1, effec- D(1)(b); in Subsections F and G inserted "department of" 
tive May 18, 2016, defined "ski area" as used in the Liquor near the beginning and deleted "department" following 
Control Act and included "ski area" within the definition "safety"; made a minor stylistic change in Subsections X 
of "licensed premises", from which a licensee is autho- and Y; substituted "winegrower" for "winer" at the begin- 
rized to sell, serve or allow the consumption of alcoholic ning of Subsection Y; and added Subsection Z. 
beverages; in Subsection O, after each occurrence of "golf 
course,", added "ski area"; and added Subsection X and re- | ANNOTATIONS 


designated the succeeding subsections accordingly. 
Laws 2016, ch. 78, § 1, effective July 1, 2016, included 
"growlers" within the definitions of "dispenser" and 


Section classifies "beverages" as alcoholic without 
regard to minimum contents. — This section classifies 
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all distilled or rectified spirits, potable alcohol, brandy, 
whiskey, rum, gin, aromatic bitters bearing the federal 
internal revenue strip stamps or any similar alcoholic 
beverage, including all blended or fermented beverages, 
as alcoholic liquors without regard to minimum alcoholic 
contents. "Beer" is classified as any alcoholic beverage ob- 
tained by fermentation. State v. Spahr, 1958-NMSC-103, 
64 N.M. 395, 328 P.2d 1093. 

Finding beyond reasonable doubt that beer met 
definition not required. — Trial court committed no 
fundamental error when it failed on its own motion to in- 
struct the jury they must find beyond a reasonable doubt 
the beer claimed to have been sold contained more than 
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one-half of one percent of alcohol whichis the statutory | 


definition of alcoholic liquor as it relates to beer, State v. 
Baize, 1958-NMSC-064, 64 N.M. 168, 326 P.2d 367. 

- Nor instruction to find beyond reasonable doubt 
required. — The refusal of the court to instruct the jury 
they must find beyond a reasonable doubt that beer al- 


leged to have been sold contained more than one-half — 


of one percent alcohol was not error. State v. Spahr, 
1958-NMSC-103, 64 N.M. 395, 328 P.2d 1093. 

Meaning of "dispenser". — Dispenser is any person 
"selling, offering for sale or having in his possession with 
intent to sell, alcoholic liquors by the drink or in packages" 
and a dispenser "sells" by the drink, not just "serves," and 
the word "sell" is not limited to liquor in packages, State 
‘ex rel. Maloney v, Sierra, 1970-NMSC-144, 82 N.M. 125, 
477 P.2d 301. 

"Licensed premises". — Since this section limits the 
use of the license only to the "licensed premises," this sec- 
tion will not permit the licensing of two or more totally in- 
dependent structures under a single liquor license where 
one of the structures is already licensed as a full service 
lounge and the licensee proposes to operate a restaurant 
which would provide full service liquor sales in another 
structure located several hundred yards away from the 
lounge. 1987 Op. Att'y Gen. No. 87-10. 

Electoral history determines whether city and 
county separate "local option districts". — In order 
for a.city to constitute a separate local option district, it is 
essential that the city have a population in excess of five 
thousand residents and that the city have voted in favor 
of the sale of alcoholic liquors within its distinct limits, 
and will depend on the electoral history of the governmen- 
tal subdivisions:with respect to the approval of the sale of 
alcoholic liquors within their respective geographical lim- 
its. 1971 Op. Att'y Gen. No. 71-116, overruled by 1982 Op. 
Att'y Gen. No, 82-15. 

Veterans! clubs qualify for "club" license. — Le- 
gally constituted chapters of the American Legion and the 


Veterans of Foreign Wars do qualify for the issuance of a | 


"club" license under this section. 1959-60 Op. Att'y Gen. 
No, 59-118. 

Meaning of "beverage", — Fitness for beverage pur- 
poses is an essential attribute of intoxicating liquor, and, 
notwithstanding a liquor contains the requisite amount of 
alcohol, it is not an intoxicating liquor if it is unfit for bev- 
erage purposes, The word "beverage," as used in the stat- 
utes relating to intoxicating liquors, means a liquor that 
is capable of being drunk, and, in determining whether a 
liquor is capable of being used as a beverage, the test ap- 
plied is not limited to the case of an average individual 
with average tastes. 1959-60 Op. Att'y Gen. No. 59-190. 

Alcoholic concoction within scope of liquor laws 
if "beverage". — In order to permit salted (cooking) wines 
to be sold in food store outlets without the payment of ex- 
cise tax, the question must first be, either judicially or ad- 
ministratively, determined: "is the concoction in question 
capable of being used as a beverage?" If the answer is in 
the affirmative, then because of its alcoholic content, it 
would definitely be within the scope of the law pertaining 
to the sale of alcoholic liquors. If the question is answered 
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in the negative, then no liquor tax would have to be paid 
on it and the product could be marketed in food stores 
without a license, 1959-60 Op. Att'y Gen. No. 59-190, 

Meaning of "package". — In keeping with the usages 
expressed by and implied from the term "package," such 
refers to the individual-bottles, cans or crocks, as the case 
may be, 1957-58 Op. Att'y Gen. No, 57-243. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur. 2d Intoxicating Liquors §§ 9, 22. 

Right of state to interfere with shipment of liquor 
through its territory, 27 A.L.R. 108. 

Forbidding prescription, or restricting the amount, of 
intoxicating liquor for medicinal purposes, 49 A.L.R. 588. 

What is a "meal" within contemplation of constitutional 
or statutory provisions relating to intoxicating liquors, 93 
A.L.R. 962. 

What amounts to "restaurant" or "restaurant business" 
within intoxicating liquor law, 105 A.L.R. 566, . 

State statute or ordinance prohibiting or regulating 
transportation of intoxicating liquor as interference with 
interstate commerce, 110.A.L.R. 931, 188 A.L.R. 1150. 

Reasonableness of statutory or local regulations prohib- 
iting sale or license for sale of intoxicating liquors within 
prescribed distance from church, school or other institu- 
tion, 119 A.L.R. 643. 

Constitutionality of statute providing for sale of intoxi- 
cating liquor by a state or state agencies, 121 A.L.R. 300. 

Constitutionality, construction, and application of stat- 
utes designed to prevent or limit control of retail liquor 
dealers by manufacturers, wholesalers, or importers, 136 
A.L.R, 1238. 

Validity, construction, and application of statute or or- 
dinance requiring closing, during certain hours, of places 
where intoxicating liquor is sold, as affected by fact that 
such places are also used for other business, 139 A.L.R. 756. 

Regulations regarding bringing into state intoxicating 
liquor intended for personal use of consignee or carrier, 
155 A.L.R. 816. 

Construction and application of constitutional or statu- 
tory provision respecting taxation or regulation of sale or 
purchase of food or drink for consumption off the prem- 
ises, 167 A.L.R. 206. 

"Grandfather clause" of statute or ordinance, 4 A.L.R.2d 
667. 

Construction and application of statute or ordinance 
respecting amusements on premises licensed for sale of 
intoxicating liquor, 4 A.L.R.2d 1216, . 

Sale of liquor to women, 9 A.L.R.2d 541. 

‘Zoning regulations in respect of intoxicating liquors, 9 
A.L.R.2d 877, 65 A.L.R.4th 555. 

Price regulation, 14. A.L.R.2d 699. 

"School," "schoolhouse," or the like within statute pro- 
hibiting liquor sales within specified distance thereof, 49 
A.L.R.2d 1103. 

"Church" or the like, within statute prohibiting liquor 
sales within specified distance thereof, 59 A.L.R.2d 1439, 

Regulations forbidding employees or entertainers from 
drinking or mingling with patrons, or soliciting drinks 
from them, 99 A.L.R.2d 1216, 

Measurement of distances for purposes of enactment 
prohibiting sale, or license for sale, of intoxicating liquor 
within given distance from church, university, school, or 
other institution or property as base, 4 A.L.R.3d 1250, 

Validity and construction of statute or ordinance re- 
specting employment of women in places where intoxicat- 
ing liquors are sold, 46 A.L.R.3d 369. 

Validity of statute or ordinance making it an offense to 
consume or have alcoholic beverages in open package in 
motor vehicle, 57 A.L.R.3d 1071. 

Validity, construction, and effect of statutes, ordinances 
or regulations prohibiting or regulating advertising of in- 
toxication liquors, 20 A.L.R.4th 600. 

48 C.J.S. Intoxicating Liquors §§ 1, 29, 35. 
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Nothing in the Liquor Control Act [60-3A-1 NMSA 1978] shall be soils to prohibit the stor- 
age of alcoholic beverages in bona fide public warehouses or guardian warehouses by nonresident 
licensees or wholesalers for usual and ordinary commercial purposes.’ 


History: Laws 1981, ch, 39, § 72, 


60-3A-5. Exemptions from act. 


Nothing in the ‘Liquor Control Act {60- 8A-1 NMSA 1978] nip plid 46: 


A.’ ‘the transportation of alcoholic beverages through New Mexico; 
B,.. the transportation of alcoholic beverages into a United States customs bonded warehouse 


located in New Mexico; 


w1 


C. ethyl alcohol intended for or used for any of the following purposes: 
(1) scientific, mechanical, industrial, medical, chemical or culinary purposes; 
(2) use by those authorized to procure the same tax free, as provided by the acts of congress 


and regulations promulgated thereunder; or 


(3) in the manufacture of denatured. alcohol produced and used as provided by the acts of 
congress and regulations promulgated thereunder; or 


D. the sale, service, possession or public consumption of alcoholic beverages by any person 
within the boundaries of lands over which an Indian nation, tribe or pueblo has jurisdiction if the 
alcoholic beverages are purchased from New Mexico wholesalers and if the sale, service, posses- 
sion or public consumption of alcoholic beverages is authorized by the laws of the Indian nation, 
tribe or pueblo having jurisdiction over those lands and is consistent with the ordinance of the 
Indian nation, tribe or pueblo certified by the’secretary of the interior and published in the federal 
register according to the laws of the United States. 


History: Laws 1981, ch. 39, § 112; 1995, ch. 208, 5 1. 

The 1995 amendment, effective April 6, 1995, added 
Subsection D and made minor stylistic changes in Subsec- 
tions B and C, 


ANNOTATIONS 


Provisions governing hours of operation do not 
apply to Indian casino, — Where alcohol distributors 
sold alcohol to an Indian casino knowing that the casino 
planned to sell alcohol continuously in a twenty-four 
hour period, the provisions of the Liquor Control Act, 


Section 60-3A-1 NMSA 1978 et seq., that alcohol may be 
served, did not create a duty of care to motorists who were 
injured in an accident caused by a drunk driver who was 
served alcohol which intoxicated at the casino because 
the act does not apply to Indian casinos. Chavez v, Desert 
Eagle Distributing Co. of N.M., 2007-NMSA-018, 141.N.M. 
116, 151 P.8d 77, cert. denied, 2007-NMCERT.001, 141 
N.M. 164, 152 P3d 151. 

Am, Jur, 2d, A.L.R. and CS. references. — 45 Am, 
Jur, 2d Intoxicating Liquors § 62. 

48 C.J.S. Intoxicating Liquors § 222. 


60-3A-6. Authority of department of public safety. 


The department of public safety has authority over all investigations and enforcement activities 
required under the Liquor Control Act [60-3A-1 NMSA°’1978] except for those provisions relating 
to the issuance, denial, suspension or revocation of licenses, unless its assistance is requested by 
the director of the alcohol and gaming division of the regulation and licensing department. 


History: 1978 Comp., § 80-8A\6, enacted by Laws 
1987, ch, 254, § 24; 2001, ch. 86, § 8, 

The 2001 amendment, effective July 1, 2001, sub- 
stituted "department of public safety" for "public safety 


department" in the section heading and in the section 
text and substituted "director of the alcohol and gaming 
division of the regulation and licensing department" for 
"superintendent of regulation and licensing". 


60-3A-6.1. Local law enforcement; department of public safety; 
reporting requirements; authority to request investigations. 


A. Within thirty days following the date of issuance of a citation pursuant to the provisions 
of the Liquor Control Act, the department of public safety or the law enforcement agency of a 
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municipality or county shall report alleged violations of that act to the alcohol and gaming division 


of the regulation and licensing department. 


B. . The director of the alcohol and gaming division of the regulation and licensing department 
may request the investigators of the department of public safety to investigate licensees or activi- 
ties that the director has reasonable cause to believe are in violation of the Liquor Control Act. 


History: 1978 Comp., § 60-4B-4.1, enacted by Laws 
1993, ch. 329, § 1; recompiled and amended as § 60- 
3A-6.1 by Laws 2015, ch. 3, § 29. 

Recompilations, — Laws 2015, ch. 3, § 29 recompiled 
and amended 60-4B-4.1 NMSA 1978 as 60-3A-6,1 NMSA 
1978, effective July 1,.2015, 


The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 
by changing which investigators are charged with investi- 
gating violations of the Liquor Control Act; in Subsection 
B, after "investigators", deleted "of the special investiga- 
tions division". 


60-3A-7. Authority of the alcoholic beverage control division. 


The alcoholic beverage control division of the regulation and licensing department has the 
authority over all matters relating to the issuance, denial, suspension or revocation of licenses 
under the Liquor Control Act. The director of the division may request the department of public 
safety to provide investigatory and enforcement support as deemed necessary. 


History: 1978 Comp., § 60-3A-7, enacted by Laws 
1987, ch, 254, § 25; 2001, ch. 86, § 4; 2019, ch. 29, § 3. 

The 2019 amendment, effective June 14, 2019, 
changed "alcohol and gaming" to "alcoholic beverage con- 
trol"; and after "director of the’ division", deleted "of the 
regulation and licensing department". 


Temporary provisions. — Laws 2019, ch, 29, § 5 pro- 


vided that on June 14, 2019, all: 

A. functions, personnel, appropriations, money, re- 
cords, furniture, equipment and other property of the al- 
cohol and gaming division of the regulation and licensing 
department are transferred to the alcoholic beverage con- 
trol division of that department; - 

B. . contractual obligations of the alcohol and: gaming 
division of the regulation and licensing department shall 


be deemed to be references to the alcoholic beverage con- 
trol division of that department; and 

C. references in law to the alcohol and gaming divi- 
sion of the regulation and licensing department shall be 
deemed to be references to the ‘alcoholic beverage control 
division of that department. 

The 2001 amendment, effective July 1, 2001, added 
the section heading; inserted "alcohol and gaming division 
of the" preceding "regulation and licensing department"; 
substituted "director of the alcohol and gaming division" 
for "superintendent"; and substituted "department of pub- 
lic safety" for "public safety department". 


60-3A-8. Powers and duties of the director of the alcoholic beverage 


‘ control division. 


~The director of the alcoholic beverage control division of the regulation and licensing depart- 
ment is responsible for the operation of the division. It is the director's duty to supervise all 
operations of the division and to: 

A. administer the laws that the division administers, including the Liquor Control Act. The 
director shall request the department of public safety to enforce the provisions of the Liquor Con- 
trol Act as deemed necessary; 

B. exercise general supervisory authority over all employees of the division; 

C. organize the division into units to enable it to function most effectively; 

D. confer authority and delegate responsibility as is necessary and appropriate; 

’E. employ, within the limitations of current appropriations and personnel laws, persons as are 
required to discharge the director's duties; | 

F. undertake’ studies and conduct courses of instruction for division employees that will 
improve the operations of the division and advance its purposes; and 

G. require compliance by employees of the division with the director's verbal and written 
instructions by whatever disciplinary means appropriate. 


History: Laws 2001, ch. 86, § 5; 2019, ch. 29, § 4. 

The 2019 amendment, effective June 14, 2019, in the 
section heading and introductory clause, changed "alcohol 
and gaming" to "alcoholic beverage control". 


Temporary provisions, — Laws 2019, ch. 29, § 5 pro- 
vided that on June 14, 2019, all: 

A. functions, personnel, appropriations, money, re- 
cords, furniture, equipment and other property of the 
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alcohol and gaming division of the regulation and licens- 
ing department are transferred to the alcoholic beverage 
control division of that department; 

B. contractual obligations of the alcohol and gaming 


division of the regulation and licensing department shall . 
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be deemed to be references to the alcoholic beverage con- 
trol division of that department; and 

C. references in law to the alcohol and gaming divi- 
sion of the regulation and licensing department.shall be 
deemed to be references to the alcoholic beverage control 


division of that department. 


60-3A-8.1. Investigative authority and powers. 


A. For the purpose of enforcing the provisions of the Liquor Control Act, the director is autho- 
rized to examine and to require the production of pertinent records, books, information or evidence, 
to require the presence of any person and to require the person to testify under oath concerning 
the subject matter of the inquiry and to make a permanent record of the proceedings. 

B. The director is vested with the power to issue subpoenas. In no case shall a subpoena be 
made returnable less than five days from the date of service. 

C. Any subpoena issued by the director shall state with reasonable certainty the nature of the 
evidence required to. be produced, the time and place of the hearing, the nature of the inquiry or 
investigation and the consequences of failure to obey the subpoena, and shall bear the seal of the 
department and be attested to by the director. 

D. After service of a subpoena upon a person, if the person neglects or ralknies to appear or pro- 
duce records or other evidence in response to the subpoena or neglects or refuses to give testimony, 
as required, the director may invoke the aid of the New Mexico district courts in the enforcement 
of the subpoena. In appropriate cases, the court shall issue its order requiring the person to appear 
and testify or produce the person's books or records and may, upon failure of the person to comply 
with the order, punish the person for contempt. 

E. The director may exchange identification records and information with law enforcement 
agencies for official use. Identification records received from the United States department of jus- 
tice, including identification records based on fingerprints, shall be used only to effectuate’the 
licensing purposes and provisions of the Liquor Control Act. The department shall not disseminate 
such information except to other law enforcement agencies for official use only. 

F. For the purposes of this section, "director" means the director of the alcohol and gaming divi- 
sion of the regulation and licensing department. i 


History: Laws 1981, ch. 39, § 7; 1978 Comp., § 60- 
4B-4 recompiled and amended as § 60-8A-8.1 by 
Laws 2015, ch. 3, § 30. 

Recompilations. — Laws 2015, ch. 3, § 30 recompiled 
and amended former 60-4B-4 NMSA 1978. as 60-3A-8,1 
NMSA 1978, effective July 1, 2015. 

Cross references. — For identification of criminals 
generally, see 29-3-1 NMSA 1978 et seq. 

For subpoenas generally, see Rule 1-045 NMRA. 


The 2015 amendment, effective July 1, 2015, pro- 


vided for the reorganization of the department of public 
safety by providing the director of the alcohol and gam- 
ing division of the regulation and licensing department 
with investigative authority and the powers to enforce 
the Liquor Control Act; in Subsection A, after "produc- 


tion of", deleted "any", and after "require", deleted "him": 


and added "the person"; in the first sentence of Subsec- 
tion D, after "subpoena upon", deleted "him" and added 
"a person", after "if", deleted "any" and added "the"; in 
the second sentence of Subsection D, after "produce", de- 
leted "his" and added "the person's"; in Subsection E, at 
the beginning of the second sentence, deleted "Any"; and 
added Subsection F. 


ANNOTATIONS ,. 


DiFectotig power to investigate for public inter- 
est. — Authority rests in the chief of the liquor control 
division (now director) to make investigations, person- 
ally or through his employees, and he may reach his de- 
termination upon what he thus learns and upon what he 
deems to be to the public interest. Yarbrough v. Montoya, 


, 1950-NMSC-006, 54 N.M, 91,214 P.2d 769, 


Types of evidence considered during investiga- 
tions, — In his investigations the chief of the division of 
liquor control (now director), is not limited in his deter- 
minations to considering what would constitute admis- 
sible evidence in a court of law. Yarbrough v. Montoya, 
1950-NMSC-006, 54 N.M. 91, 214 P.2d 769, 

Determination of facts required, prior to license 


cancellation, — Before cancelling a license pursuant 


to his duty to cancel, the chief of division (now director), 
must, of necessity, determine the facts which would au- 
thorize the cancellation. Crowe v, State ex rel. McCulloch, 
1971-NMSC-017, 82 N.M. 296, 480 P.2d 691, 

Am, Jur. 2d, A.L.R. and C.J.8. sis foie — 48 
CIS Intoxicating Liquors § 177. 


+ 


60-3A-9. Administrative authority and powers. 


A. For the purpose of administering the licensing provisions of the Liquor Control Act [60-3A-1 NMSA 
1978], the director is authorized to examine and to require the production of any pertinent records, books, 
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information or evidence, to require the presence of any person.and to require him to testify under oath 
concerning the subject matter of the inquiry and to make a permanent record of the proceedings. 

B. The director, through the legal counsel for the alcohol and gaming division of the regulation 
and licensing department, is vested with the power to issue subpoenas, In no case shall a subpoena 
be made returnable less than five days from the date of service. 

C. A subpoena issued by the legal counsel for the alcohol and gaming division of the regula- 
tion and licensing department shall state with reasonable certainty the nature of the evidence re- 
quired to be produced, the time and place of the hearing, the nature of the inquiry or investigation 
and the consequences of failure to obey the ‘onde and shall ‘bear ri seal of the rab 
and be attested to by the director. 

D. After service of a subpoena upon him, if a:person neglects or rraiee to appear or produce 
records or other evidence in'response to the subpoena or neglects or refuses to give testimony, as 
required, the director may invoke the aid of the New Mexico district courts in the enforcement of 
the subpoena. In:appropriate cases, the court shall issue its order requiring the person to appear 
and testify or produce his books or records and may, upon failure of the person to comply with the 
order, punish the person for contempt. 

EK. The alcohol and gaming division of As regulation and licensing department shall require 
criminal history background checks for purposes of administering the licensing provisions of the 
Liquor, Control Act. For purposes of conducting the criminal history background check, the alcohol 
and gaming division shall require the fingerprinting of applicants for liquor licenses as required by 
the Liquor Control Act. Fingerprint cards shall be submitted by the director to the department of 
public safety records bureau for processing through the federal bureau of investigation: The director 
shall establish procedures within the alcohol and'gaming division to maintain the confidentiality of 
information received from the department of public safety and the federal bureau of investigation. 


History: Laws 2001, ch, 86, § 6. Effective dates. — Laws 2001, ch. 86, i 10 makes the 
nes! ; act effective July 1, 2001. 


60-3A-10. Administrative rules and orders; presumption of correctness. 


A. The director shall issue and file as required by law all rules and orders necessary to admin- 
ister'the licensing provisions of the Liquor Control Act [60-3A-1 NMSA 1978]. 
B. Directives issued by the director shall be in form substantially as follows: 
(1) rules are written statements of the director, of general application to Brace, inter- 
preting and exemplifying the statutes to which they relate; 
(2) rulings are written statements of the director interpreting the statutes to which they 
relate and are of limited application to one or a small number of licensees; and 
(3) orders are written statements of the director to implement his decision after a hearing. 
C. To be effective, a rule shall first be issued as a proposed rule and filed for public inspection 
in the office of the director. Distribution’ of the rule shall be made to interested persons and their 
comments shall be invited. After the proposed rule has been on file for thirty days and a public 
hearing has been held, the director may issue ‘it as a final rule by filing as required by law. 
D. The director shall furnish a copy of the rules to all licensees and other interested persons at 
a nominal cost. 
E. A rule or order issued by the director is presumed to sbe a proper implementation of the 
licensing provisions of the Liquor Control Act. 
F, All.rules andorders shall be applied prospectively only. 


History: Laws 2001, ch. 86, § 7. Effective dates. — Laws 2001, ch: 86, § 10 makes the 
act effective July 1, 2001. 


60-3A-11. Written decisions by director. 


Every decision by the dirsétor abet Bs to the eradtinne or denial of a license, the transfer of 
a license or the revocation or suspension of a license, or other disposition of a charge against 
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a licensee, shall be accompanied by a written ortiee containing findings of fact and the specific 
grounds relied upon for the decision. 


History: Laws 2001, ch. 86, § 8. Effective dates. — Laws 2001, ch. 86, § 10 makes the 
act effective July 1, 2001. 


60-3A-12. Partially consumed bottle of wine; licensed premises. 


A. Notwithstanding any other provision of law, a dispenser, canopy licensee or restaurant 
licensee may permit a customer of the licensee to remove from the licensed premises one opened 
bottle of partially consumed wine; provided that: 

(1). the customer has purchased a full-course meal and a bottle of wine and consumed a 
portion of the bottle of wine with the meal on the licensed premises; and 

(2) the dispenser, canopy licensee or restaurant licensee or an agent or employee of the 
dispenser, canopy licensee or restaurant licensee attaches the customer receipt issued for the 
bottle of wine and reseals the bottle of partially consumed wine by reinserting a cork and sealing 
the bottle in a tamper-proof bag. 

B. Notwithstanding any other provision of law, a winery licensee may permit a customer of 
the licensee to remove from the licensed premises one opened bottle of partially consumed wine; 
provided that the winery licensee or an agent or employee of the winery licensee attaches the 
customer receipt issued for the bottle of wine and reseals the bottle of partially consumed wine by 
reinserting a cork and sealing the bottle in a tamper-proof bag. 

C.. When operating a motor vehicle, the customer shall possess and transport the partially 
consumed bottle of wine in accordance with Section 66-8-188 NMSA 1978. 


History: Laws 2007, ch. 78, § 1; 2019, ch. 58, § 1. © remove from the licensed premises a partially consumed 
The 2019 amendment, effective June 14, 2019, pro- bottle of wine; and added a new Subsection B and redesig- 
vided for winery licensees to permit certain customers to nated former Subsection B as Subsection C. 


60-3A-18. Prohibited sale of certain spirituous liquors. 


A liquor license holder shall not sell for consumption off premises closed containers containing 
fewer than three fluid ounces of spirituous liquors. 


History: 1978 Comp., § 60-3A-13, enacted by Laws Effective dates. — Laws 2021, ch. 7, § 37 made Laws 


2021, ch. 7, § 6. 2021, ch. 7, § 6 effective July 1, 2021. 
ARTICLE 4... 


Department of Alcoholic Beverage Control 


(Repealed by Laws 1981, ch. 39, § 128.) 


60-4-1 to 60-4-10. Repealed. | 
Repeals. — Laws 1981, ch. 39, § 128, repeals 60-4-1 present provisions, see 60-4B-1 through 60-4B-8 NMSA 


through 60-4-10 NMSA 1978, relating to the department 1978. 
of alcoholic beverage control, effective July 1, 1981. For 


Conflict of Interest in Department — 


(Repealed by Laws 1981, ch. 89, § 128.) 
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60-4A-1, 60-4A-2. Repealed. 


Repeals. — Laws 1981, ch. 39, § 128, repeals 60-4A-1, 
60-4A-2 NMSA 1978, relating to conflict of interest, effec- 
tive July 1, 1981. 


SPECIAL INVESTIGATIONS DIVISION 


60-4B-7 


ARTICLE 4B 


Special Investigations Division 


Sec. 

60-4B-1. Repealed. 
60-4B-2. Repealed. 
60-4B-3. Repealed. 
60-4B-4, Recompiled. 


60-4B-1. Repealed. 


Repeals. — Laws 2015, ch. 3, § 45 repealed 60-4B-1 
NMSA 1978, as enacted by Laws 1981, ch, 39, § 4, relating 
to special investigations division, director, effective July 1, 


60-4B-2. Repealed. 


Repeals. — Laws 2015, ch. 3, § 45 repealed 60-4B-2 
NMSA 1978, as enacted by Laws 1981, ch, 39, § 5, relating 
to powers and duties of the director, effective July 1, 2015. 


60-4B-3. Repealed. 


Repeals. — Laws 1989, ch. 204, § 26 repealed 60-4B-3 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 6, relating 
to the legal advisor, effective July 1, 1989. 


60-4B-4. Recompiled. 


Recompilations, — Laws 2015, ch. 3, § 30 recompiled 
and amended former 60-4B-4 NMSA 1978 as 60-3A-8.1 
NMSA 1978, effective July 1, 2015. 


60-4B-4.1. Recompiled. 


Recompilations. — Laws 2015, ch. 3, § 29 recompiled 
and amended former 60-4B-4.1 NMSA 1978 as 60-3A-6. 1 
NMSA 1978, effective July 1, 2015, 


bib 60-4B-6. Repealed. 


Repeals. — Laws 2001, ch. 86, § 9 repealed 60-4B-5 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 8, relating 
to the director's regulations, orders and rulings, effective 
July 1, 2001. For provisions of former section, see the 2000 


NMSA 1978 on NMOneSource.com. For present compa- 


rable provisions, see 60-3A-9 and 60-3A-10 NMSA 1978. 


60-4B-7. Repealed. 


Repeals. — Laws 2015, ch. 3, § 45 repealed 60-4B-7 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 10, relat- 
ing to report to the governor, effective July 1, 2015. For 
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Sec. ) 
60-4B-4.1. Recompiled. 
60-4B-5, 60-4B-6, Repealed. 
60-4B-7. Repealed. 
60-4B-8, 60-4B-9. Repealed. 


‘2015. For provisions of former section, see the 2014 NMSA 


1978 on NMOneSource.com. 


For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com. 


‘Laws 2001, ch.’86, § 9 repealed 60-4B-6 NMSA 1978, 
as enacted by Laws 1981,.ch. 39, § 9, relating to the writ- 
ten decision of the director concerning licenses, effective 
July 1, 2001. For provisions of former section, see the 2000 
NMSA 1978 on NMOneSource.com, For present compa- 
rable provisions, see 60-3A-11 NMSA 1978. 


provisions of former section, see the 2014 NMSA | 1978 on 
NMOneSource.com, 
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60-4B-8 BUSINESS LICENSES 60-5A-1 


60-4B-8, 60-4B-9. Repealed. 


Repeals. — Laws 1989, ch, 204, § 26 repealed 60-4B-8 of alcoholic beverage control agents and termination of 
and 60-4B-9 NMSA 1978, as enacted by Laws 1981, ch. agency life, effective July:1, 1989. 
39, § 11 and Laws 1987, ch. 333, § 5, relating to training 


Alcoholic: Beverage Control Commission 


(Repealed by Laws 1987, ch. 254, § 27.) 


60-4C-1 to 60-4C-3. Repealed. 


Repeals. — Laws 1987, ch. 254, § 27 repeals 60-4C-1 commission, effective July 1, 1987. For provisions of for- 
through 60-4C-3 NMSA 1978, as enacted by Laws 1981, mer sections, see 1981 Replacement Pamphlet. 
ch. 39, §§ 12-14, relating to the alcoholic beverage control 


ARTICLE 5 
Local Option 


(Repealed by Laws 1981, ch. 39, § 128.) 


60-5-1, 60-5-2. Repealed. 


Repeals. — Laws 1981, ch. 39, § 128, repeals 60-5-1, effective July 1, 1981. For present provisions, see 60- 5A-1, 
60-5-2 NMSA 1978, relating to elections for local option, 60-5A-2 NMSA’ 1978. 
Local Option 
Sec. Sec. 
60-5A-1. Elections for local option. 60-5A-2. Resubmission of local option question. 


60-5A-1. Elections for local option. 


Any municipality containing more than five thousand persons according to the latest United 
States census, whether the county in which that municipality is situated has adopted the local op- 
tion provisions of the Liquor Control Act or any former act or not, or any county in the state may 
adopt local option in the county or municipality upon the following terms and conditions: 

A. the qualified electors of a proposed local option district may petition the governing body by 
filing a petition in the appropriate office to hold an election for the purpose of determining whether 
the county or municipality shall adopt the local option provisions of the Liquor Control Act. If the 
number of the signatures of the electors on the petition equals or exceeds five percent of the num- 
ber of qualified electors of the district, the governing body shall call an election within ninety days 
of the verification of the petition; provided that the date is not in conflict with the provisions of 
Section 1-24-1 NMSA 1978. The governing body shall refuse to recognize the petition if more than 
three months have elapsed between the date of the first signature and the filing of the petition. 
The election also may be initiated by a resolution adopted by the governing body of the proposed 
local option district without a petition having been submitted; ~ 
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60-5A-1 LOCAL OPTION 60-5A-1 


B. ‘the election shall be called, conducted, counted and canvassed pursuant to the provisions of 
the Local Election Act [Chapter 1, Article 22 NMSA 1978]; 

C. . except as otherwise provided in this section, contests, recounts and rechecks shall be per- 
mitted as provided for in the case of candidates. Applications for contests, recounts or rechecks 
may be filed by any person who voted in the election, and service shall be made upon the county 
clerk or municipal clerk as the case may be; 

D. if a majority of all the votes cast at the election is cast in favor of the sale, service or public 
consumption of alcoholic beverages in the county or municipality, the chair of the governing body 
shall declare by order entered upon the records of the county or municipality that the county or 
municipality has adopted the local option provisions of the Liquor Control Act and shall notify the 
department of the results; 

E.. if.an election is held under the provisions of the Liquor Control Act in a county that con- 
tains within its limits a municipality of more than five thousand persons according to the latest 
United States census, it is not necessary for the qualified electors in the municipality to file a 
separate petition asking for a separate or different vote on the question of adopting the local op- 
tion provisions of the Liquor Control Act by the municipality. The election in the county shall be 
conducted so as to separate the votes in the municipality from those in the remaining parts. of 
the county. If a majority of the voters in the county, including the voters in the municipality, votes 
against the sale, service or public consumption of alcoholic beverages in the county, the county 
shall not adopt the local option provisions of the Liquor Control Act; but if a majority of the votes 
in the municipality is in favor of the sale, service or public consumption of alcoholic beverages, 
the municipality shall have adopted the local option provisions of the Liquor Control Act. Noth- 
ing contained in this subsection shall prevent any municipality from having a separate election 
under the terms of this section; 

F. a county or municipality composing a local option district under the provisions of the Li- 
quor Control Act or a former act may vote to discontinue the sale, service or public consumption 
of alcoholic beverages in the local option, district; the discontinuance shall become effective on the 
ninetieth day after the local option election is held; and 

G. nothing in this:section shall invalidate any local option election held pursuant to any former 
act prior to July 1, 1981. 


History: Laws 1981, ch. 39, § 15; 1985, ch. 208, § 124; county office in general elections or as provided for in the 


1987, ch, 323, § 27; 2018, ch. 79, § 98; 2019, ch, 212, case of special elections within the municipality"; deleted 
§ 235. former Subsection F and redesignated former Subsections 
Cross references. — For registration for elections, see G through I as Subsections E through G, respectively; and 
1-4-1 NMSA 1978 et seq. in Subsection E, deleted "registered" preceding "qualified 
The 2019 amendment, effective April 3,2019, revised electors". 
the timing of an election for the purpose of determining The 2018 amendment, effective July 1, 2018, made 
whether the county or municipality shall adopt the local ‘© conforming changes as a result of the repeal of the School 
option provisions of the Liquor Control Act, and provided Election Lawand the Municipal Election Code; deleted 
that the election may also be initiated by a resolution "municipal" preceding "elections" throughout the section; 
adopted by the governing body of the proposed local op- and in Subsection F, after each occurrence of "primary", 
tion district without a petition having been submitted; in added "or", after "general", deleted "municipal or school 
Subsection A, after “governing body shall call an election district". 
within", deleted "seventy-five" and added "ninety", after 
Werification of the petition;", added , "provided that the ANNOTATIONS 
date is not in conflict with the provisions of Section 1-24-1 Contest and recount provisions of Election Code 
NMSA 1978", after "The", deleted "date of the filing of the are inapplicable to foes option elections, State ex 
petition shall be the date of the filing of the last petition rel. Denton v. Vinyard, 1951-NMSC-030, 55 N.M. 205, 230 
that brings the number of signatures up to the required P.2d 238 (decided ador prior law). 
five percent; provided, however, that the", and after "fil- Discretion as to denial of transfers. — Once a 
ing ofthe inetition;'} deleted" needssary tei bring thejaum: municipality has decided to allow liquor sales, the dis- 
ber of signatures on the petition up to five percent" and cretion the city council has to deny a transfer on moral 
added the remainder of the subsection; in Subsection B, grounds must be based on the moral effects of the opera- 
after "counted and canvassed", deleted "substantially in tion by a specific applicant or at a particular location. 
the manner provided by law for general elections within Dick v. City of Portales, 1994-NMSC-092, 118 N.M. 541, 
the county or special elections within the municipality, 883 P2Qd 127. t 
except as otherwise provided in this section" and added "Local option district" defined. — The term "local 
"pursuant to the provisions of the Local Election Act";de- ~ —_ption district" must be read to mean any county which 
leted former Subsection C and redesignated former Sub- has voted to approve the sale of alcoholic beverages, or 
sections D and E as Subsections C and D, respectively; any incorporated municipality which falls within such a 
in Subsection C, after "case of candidates", deleted "for county, or any incorporated municipality over 5,000 which 
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has independently approved the sale of alcoholic bever- a mode of procedure or way of acting. 1977 Op. Att'y Gen. 
ages. 1981 Op. Att'y Gen. No. 81-09. No. 77-17. 

For the purpose of placing the question of Sunday sales ' Absent Voter Act applicable. — The Absent Voter 
on the general election ballots, each county except Roos- ° Act, Sections 1-6-1 to 1-6-18 NMSA 1978, is applicable 
evelt and Curry, which have rejected local option district to local option district elections, thereby directing the ab- 
status, and the incorporated municipalities of Clovis and sentee voting procedures to be followed in such elections, 
Portales, which have independently voted to become lo- 1977 Op. Att'y Gen. No, 77-17. 
cal option districts, are considered "local option districts." Law reviews. —’For comment, "Intoxicating Liquors 
1982.Op. Att'y Gen, No, 82-15. - Price Control - Fair Trade and Minimum Markups," see 

Election invalid when it conflicts with state or 4 Nat. Resources J. 189 (1964). 
municipal election. — The provision of Subsection A, Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
which requires election to. be called within’ 60 (now 75) Jur. 2d Intoxicating Liquors § 85. 
days after filing of the petition, is invalidated when it Federal constitutional and legislative provisions as, to 
conflicts with a state or municipal election, since it was intoxicating liquor as affecting state legislation, 26 A.L.R. 
evident intention of the legislature not to have a local 672, 70 A.L.R. 182. 
option election conflict therewith. 1943-44 Op. Att'y Gen. Submission of question to electors of municipality. as 
No. 44-4477, ~ ..... only way in which sale of intoxicants may be entirely. pro- 

Where initial petition bears insufficient signa- hibited, under state liquor control act, 113 A.L.R. 1386. 
tures, the board of county commissioners must accept ad- Constitutional and statutory provisions establishing lo- 
ditional names submitted and consider the aggregate of cal option as reviving, modifying, or repealing by implica- 
petitions submitted within the three-month period. 1951- tion prior laws penalizing transportation, 134,.A,L,R. 434. 
52 Op. Att'y Gen. No. 51-5379. Operation and effect, in dry territory, of general state 

"General election" defined. — The term "general ' statute making sale or possession for sale of intoxicating 
election" has been defined as‘ the biennial election held liquor, without a license, an offense, 8 A:L.R.2d 750: » 
throughout the state for choosing state.and county officers Change of "wet" or "dry" status fixed by local option 
ahd national representatives in the congress, 1977 Op. election by change of name, character or boundaries of 
Att'y Gen. No. 77-17. voting unit without later election, 25 A.L.R:2d 863. 

Election under this section may be held in con- © Inclusion or exclusion of first and last days in comput- 
junction with county bond election so long as the ing the time for performance ofan act or event which 
scheduling and other requirements of the two elections must take place a certain number of days before a known 
are compatible. 1981 Op. Att'y Gen. No. 81-09. future date, 98 A.L:R.2d 1331. ; 


"Manner" defined. — "Manner" is defined as the 48 C.J.S. Intoxicating Liquors § 71. 
mode or method. in which something is done or happens: Sine 


60-5A-2. Resubmission of local option question. 


In any local option district in which the local option provisions of the Liquor Control Act [60- 
3A-1 NMSA 1978] or former act have been rejected by the voters, it shall be permissible after the 
expiration of two years from the date of the election at which the local option provisions of the 
Liquor Control Act or any former act were rejected; to have’ another local option election in the 
district by following the procedure provided for in Section 15 [60-5A-1 NMSA 1978] of the Liquor 
Control Act, At the option of the petitioners referred to in Subsection A of Section 15 of that.act, 
it shall be permissible to resubmit to the voters of one district not only the question of the sale, 
service or public consumption of alcoholic beverages, but it shall also be permissible to ‘petition 
for a local option.election for the purpose of submitting to the voters of the district the question of 
permitting the sale of alcoholic beverages by retailers only in the district. 


History: Laws 1981, ch. 39, § 16. ANNOTATIONS _ 
Am. Jur. 2d, A.L.R.'and C.J.S. references. — 45 Am. 


Jur. 2d Tritbxica tine Liquors § 109. 
48 C.J.S. Intoxicating Liquors § 73. 


ARTICLE 6 
Powers of Municipalities and Counties to omtlate Sales 
(Repealed by Laws 1981, ch. 39,.§ 128.) 


60-6-1. Repealed. 


Repeals. — Laws 1981, ch. 39, § 128, repeals 60-6-1 , ! th; tee 
NMSA ‘1978, relating to the power of municipalities and 
counties to regulate sales, effective July 1, 1981. 
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60-6A-1 STATE LICENSES 60-6A-1 


ARTICLE 6A 


State Licenses 


Sec. er Sec. 

60-6A-1. -Wholesaler's license. 60-6A-21. Short title. 

60-6A-2, Retailer's license. 60-6A-22. Definitions. 

60-6A-3. Dispenser's license. 60-6A-23. Repealed. 

60-6A-4, Restaurant license, 60-6A-24. Wine blender's license. 

60-6A-5. Club licenses. j 60-6A-25. Repealed. 

60-6A-6. Manufacturer's license. roy 60-6A-26.. Wine exporter's license. 

60-6A-6,1. Craft distiller's license. 60-6A-26,1,. Small brewer's license, 

60-6A-7. Nonresident license. 60-6A-26.2. Beer bottler's license. 

60-6A-8. Wine bottler's license. Hh 3 60-6A-27. License fees. 

60-6A-9. Public service license. 60-6A-28. Nonresident licenses, 

60-6A-10, Governmental license, 60-6A-29,, Wine. wholesaler's license. 

60-6A-11. ‘Winegrower' s license, 60-6A-30. Posting of warnings. 

60-6A-11.1, Direct. wine shipment permit; authorization; 60-6A-31. State fair; golf courses; ski areas; alcoholic 
restrictions. beverage sales restrictions. 

60-6A-12. Special dispenser's arate state and local fees. 60-6A-32. Interstate wine tastings; competitions; permits. 

60-6A-13. Registration to transport. 60-6A-33. Tasting permit; fees. 

60-6A-14. Sacramental wine. 60-6A-34. Special bed and breakfast dispensing license; 

60-6A-15. License and permit fees. fees; limitations. 

60-6A-16. Proration of fees. 60-6A-35. Small brewer and winegrower limited whole- 

60-6A-17. Issuance of licenses and collection of fees, saler's license. 

60-6A-18. Limitation on number of licenses; exceptions. 60-6A-36, Redeemable coupons prohibited. 

60-6A-19. No property right in license; exception. 60-6A-37. Alcoholic beverage delivery permit; third a 

60-6A-20. Vested rights of licensees operating breweries, delivery license. 


distilleries, rectifying plants or wineries. 60-6A-38. Study effects of delivery of alcohol. 


60-6A-1. Wholesaler's license. 


A. In any local option district, a person qualified under the provisions of the Liquor Control Act 
[60-3A-1 NMSA 1978] may apply for and be issued a license as a wholesaler of alcoholic beverages. 

B. Nowholesaler shall sell, offer for sale or ship alcoholic beverages not received at and shipped 
from the ‘premises specified in the wholesaler's license. As used in this séction, "received at and 
shipped from" means that all alcoholic beverages shall be unloaded at the wholesaler's licensed 
premises and placed into inventory before being sold and shipped to a licensed retailer. 

C. No wholesaler shall sell or offer for sale alcoholic beverages to any person other than the 
holder of a New Mexico wholesaler's, retailer's, dispenser's, canopy, restaurant or club license, a 
governmental licensee or its lessee or an enterprise owned, operated or licensed by an Indian na- 
tion, tribe or pueblo within the state in conformity with an ordinance duly adopted by the Indian 
nation, tribe or pueblo having jurisdiction over the situs of the transaction within the area of Indian 
country, certified by the secretary of the interior, published in the federal register, according to the 
laws of the United States. 


History: Laws 1981, ch. 39, § 18; 1998, ch. 68, § 5; a wholesaler ships out of ‘New Mexico, a refund -can be 


1995, ch. 208, § 2. made pursuant to Section 7-17-11 NMSA 1978 upon ad- 
The 1995 amendment, effective April 6, 1995, in equate proof of out-of-state shipment. Further, shipment 
Subsection C, added the language beginning "or an en- out of the state requires a permit from the division (now 
terprise" at the end of the Subsection and made a minor director of alcohol and gaming division) even though the 
stylistic change. state excise tax has been paid. 1963-64 Op. Atty Gen. 
The 1998 amendment, effective July 1, 1993, inserted No, 63-01. 
the second sentence of Subsection B, Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am, 
Jur. 2d Intoxicating Liquors § 126. 
ANNOTATIONS , 48 C.J.S. Intoxicating Liquors § 128. 


Out-of-state shipment requires permit. — If the 
state excise tax has been paid on alcoholic liquors which 
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60-6A-2 


60-6A-2. Retailer's license. 


BUSINESS LICENSES 


60-6A-4 


A. In any local option district, a person qualified under the provisions of the Liquor Control Act 
[60-3A-1 NMSA 1978] may apply for and be issued a retailer's license for the retail sale of alcoholic 


beverages. 


B. A retailer's license, when issued, shall only be used by the person. to whom the license is 
issued and shall only be used within the licensed premises, pursuant to provisions of the Liquor 


Control Act. 


C. In any local option district within a class B county having a population of between fifty-six 
thousand and fifty-seven thousand according to the 1980 federal decennial census, a person with 
a retailer's or dispenser's license that sells retail gasoline on the premises shall not sell alcoholic 
beverages other than beer with less than ten percent alcohol by volume. 


History: Laws 1981, ch. 39, § 19; 2021, ch. 7, § 7. 

The 2021 amendment, effective July 1, 2021, prohib- 
ited certain retailer's and dispenser's license holders from 
selling alcoholic beverages other than beer with less than 
ten percent alcohol by volume; and added Subsection C. 


ANNOTATIONS 


Director cannot authorize transfer of license 
from county to county. — The director has no power to 


60-6A-3. Dispenser's license. 


authorize the transfer of a retailer's or dispenser's license 
from one county to another. 1967 Op, Att'y Gen. No. 67-124. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 272. 
48 C.J.S. Intoxicating Liquors § 121. 


A. In any local option district, a person qualified under the provisions of the Liquor Control Act 
[60-3A-1 NMSA 1978] may apply for and be issued a dispenser's license for the sale of alcoholic 


beverages. 


B. A dispenser's license, when issued, shall only be used by the person to whom the license is 
issued and shall only be used within the licensed. premises, pursuant to provisions of the Liquor 


Control Act. 


C. In any local option district within a class B county having a population of between fifty-six 
thousand and fifty-seven thousand according to the 1980 federal decennial census, a person with 
a dispenser's license that sells retail gasoline on the premises shall not sell alcoholic beverages 
other than beer with less than ten percent alcohol by volume. 


History: Laws 1981, ch. 39, § 20; 2021, ch, 7, § 8. 

The 2021 amendment, effective July 1, 2021, prohib- 
ited certain dispenser's license holders from selling alco- 
holic beverages other than beer with less than ten percent 
alcohol by volume; and added Subsection C, 


ANNOTATIONS 


authorize the transfer of a retailer's or dispenser's license 
from one county to another. 1967 Op. Att'y Gen. No. 67-124. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 130. ° 

Hotel or inn, what constitutes, within meaning of liquor 
statute, 19 A.L.R. 531, 53 A.L.R. 988. 

48 C.J.S. Intoxicating Liquors § 135. 


Director cannot authorize transfer of license 
from county to county. — The director has no power to 


60-6A-4, Restaurant license. 


A. A local option district may approve the issuance of restaurant licenses for the sale of beer 
and wine by holding an election on that question pursuant to the procedures set out in Section 60- 
5A-1 NMSA 1978, The election also may be initiated by a resolution adopted by the governing body 
of the local option district without a petition from qualified electors having been submitted. 

B. A local option district that has approved the issuance of restaurant licenses for the sale of 
beer and wine is deemed to have approved the issuance of restaurant licenses for the sale of beer, 
wine and spirituous liquors in restaurants unless the local option district affirmatively adopts 
an ordinance prohibiting such licenses, except that a local option district within a class B county 
having a population of between fifty-six thousand and fifty-seven thousand according to the 1980 
federal decennial census that has approved the issuance of restaurant licenses for the sale of beer 
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and wine is deemed not to have approved the issuance of restaurant licenses for the sale of beer, 
wine and spirituous liquors in restaurants unless the local option district versie adopts an 
ordinance approving such licenses. 

C..A restaurant license issued or renewed on or after July 1, 2021 that fibnubite the sale and 
service of beer and wine only shall be designated a restaurant A license. The license shall be is- 
sued in accordance with the provisions of this section and rules adopted by the department. 

D. Arestaurant license issued on or after July 1, 2021 that permits the sale and service of beer, 
wine and spirituous liquors shall be designated a restaurant B license. The license shall be issued 
in accordance with the provisions of this section and rules adopted by the department. 

EK. After the approval of restaurant licenses by the qualified electors of the local option district 
for the sale of beer and wine and'upon completion of all requirements in the Liquor Control Act 
[60-3A-1 NMSA 1978] for the issuance of licenses, a restaurant located or to be located within the 
local option district may receive a restaurant A license to sell, serve or allow the consumption of 
beer and wine subject to the following requirements and restrictions: 

(1) the applicant shall submit evidence to the department that the applicant has a current 
valid food service establishment permit; 

(2) the applicant shall satisfy the director that the primary source af revenue from the 
operation of the restaurant will be derived from food and not from the sale of beer and wine; 

(3) the director shall condition renewal upon a requirement that no less than sixty percent 
of gross receipts from the preceding twelve months' operation of the licensed restaurant was de- 
rived from the sale of food; 

(4) upon application for renewal, the licensee shall submit an annual report to the director 
indicating the annual gross receipts from the sale of food and from beer and wine sales; 

(5) all sales, services and consumption of beer and wine authorized by a restaurant A 
license shall cease at the time food sales and services cease or at 11:00 p.m., whichever time is 
earlier; 

(6) if Sunday sales have been approved in the local option district, a.,restaurant licensee 
may serve beer and wine on Sundays until the time meal sales and services cease or 11:00 p.m., 
whichever time is earlier; and 

(7) a restaurant A license shall not be me A from person to person but shall be 
transferable from one location to another location within the same local option district. 

F. Upon completion of all requirements in the Liquor Control Act for the issuance of licenses 
on and after July 1, 2021, and barring the adoption of an opt-out ordinance by the governing body 
of a local option district, a.restaurant located or to be located within the local option district may 
receive a restaurant B license to sell, serve or allow the consumption of beer, wine and spirituous 
liquors subject to the following requirements and restrictions: 

(1) the applicant shall submit evidence to the department that the applicant has a current 
valid food service establishment permit; 

(2) the applicant shall satisfy the director that the primary source of revenue from the 
operation of the restaurant will be derived from the sale of food and not from the sale of beer, wine 
and spirituous liquors; 

(3) the director shall condition renewal upon a requirement that no less than sixty percent 
of gross receipts from the preceding twelve months' operation of the licensed restaurant was de- 
rived from the sale of food; 

; (4) upon application for renewal, the licensee shall submit an annual report to the direc- 
tor indicating the annual gross receipts from the sale of food and from beer, wine and spirituous 
liquors sales; . 

(5). all sales, service and consumption of beer, wine and spirituous liquors authorized by a 
restaurant B license shall cease at the time food sales and services cease or at 11:00 p.m., which- 
ever time is earlier; 

(6) arestaurant B licensee shall serve a single patron no more than three drinks containing 
not more than one and one-half ounces of spirituous liquor during any one visit to the restaurant; 

(7) if Sunday sales have been approved in the local option district, a restaurant B licensee 
may serve beer, wine and spirituous liquors on Sundays until the time meal sales and services 
cease or 11:00 p.m., whichever time is earlier; and 
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(8) a restaurant B license shall not be transferable from person to person but shall be 
transferable from one location to another location within the same local option district. 

G. The provisions of Section 60-6A-18 NMSA 1978 shall not apply to restaurant licenses. 

H. Nothing in this section shall prevent a restaurant licensee from receiving other licenses 
pursuantito the Liquor Control Act. 

I. A person that has held a restaurant A license in good standing for a period of at least twelve 
consecutive months shall, upon payment of a fee of five hundred dollars ($500), be entitled to a res- 
taurant A New Mexico spirituous liquors permit. In addition to being permitted to sell and serve 
beer and wine as authorized by a restaurant A license, the restaurant A New Mexico spirituous li- 
quors permit shall entitle the licensee to also sell and serve spirituous liquors produced or bottled 
by or for a craft distiller pursuant to Section 60-6A-6.1 NMSA 1978. 


History: Laws 1981, ch. 39, § 21; 20038, ch. 103, § 1; . "person to person", deleted "or" and added "but shall be 


2019, ch, 212, § 286; 2021, ch. 7, § 9. transferable", and after "another", added "location within 
The 2021 amendment, effective July 1, 2021, modified the same local option district"; added a new Subsection F 
certain restaurant license provisions related to spiritous and redesignated former Subsections C and D as Subsec- 
liquors, and established restaurant A and restaurant B tions G and H, respectively; and added Subsection I, 
licenses, depending on whether the restaurant sells beer .. The 2019 amendment, effective April 3, 2019, in 
and wine only or whether the restaurant sells beer, wine Subsection A, deleted "At any time after the effective 
and spiritous liquors; added new Subsections B through D date of the Liquor Control Act", and deleted "registered" 
and redesignated former Subsection Bas ‘Subsection; in preceding "qualified electors"; and in Subsection B, in 
Subsection E, changed "meals" to "food" throughout, after the introductory clause, deleted "registered" preceding 
"local option district", added "for the sale of beer and wine" "qualified "electors". 
and after "receive a restaurant", added "A", deleted former The 2003 amendment, effective July 1, 2003, in Sub- 
Paragraph H(5) and redesignated former Paragraphs E(6) section A, substituted "60-5A-1; NMSA 1978" for "15 of 
through E(8) as Paragraphs E(5) through E(7), respec- that Act" following "out in Section", added the last sen- 
tively, in Paragraph E(5), after "restaurant", added "A", tence; substituted "60-6A-18 NMSA 1978" for "35 of the 
and after "cease at the time", changed "meal" to "food", * Liquor Control Act" in Subsection C. 


in Paragraph. E(7), after "restaurant", added "A", after 


60-6A-5. Club licenses. 


A. In any local option district, a club qualified under the provisions of the rere Control Act 
[60-3A-1 NMSA 1978] may apply for and-be issued a club license. 

B. Club licenses shall not be transferred from one owner to another. A club license may be 
transferred from one location to another upon compliance with the Male of the ming Cons 
trol Act. A club license shall not be leased. 

C. The provisions of Section 35 [60-6A-18 NMSA 1978] of the Liquot Control Act shall not 
apply to club licenses. 


History: Laws 1981, ch. 39, § 22. : Grant or renewal of liquor license as affected by fact 
ANNOTATIONS ay applisens held such license in the past, 2 A.L.R.2d 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 48 C.I.8. Tntoxicating Liquors § a: 


Jur, 2d Intoxicating Liquors § 183. 


60-6A-6..Manufacturer's license. 


In any local option district, a person qualified under the provisions af the Liquor Control Act 
[60-3A-1 NMSA 1978] may apply for and be issued a manufacturer's license. 


History: Laws 1981, ch. 39, § 23. a distiller to an application for a craft distiller's license in 

Temporary provisions, — Laws 2011, ch. 110, § 5 pro- accordance with procedures adopted by the director. 
vided that: B/« If, within one hundred twenty days prior to or sub- 

A. If a person has submitted an application for a sequent to July 1, 2011, a person obtains approval for a 
manufacturer's license as a distiller to the director of the manufacturer's license as a distiller, the person may sub- 
alcohol and gaming division of the regulation and licens- mit a request in writing to the director of the alcohol and 
ing department and, on July 1, 2011, the application has gaming division of the regulation and licensing depart- 
not yet been approved, the person may submit a request ment to convert the manufacturer's license as a distiller 
in writing to the director no later than July 31, 2011 to to a craft distiller's license pursuant to procedures ad- 
convert the application from a manufacturer's license as opted by the director and “upon payment of licensing fees 
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as provided in Section 60-6A-27 NMSA 1978. There shall ANNOTATIONS 
be, funds of application or li ing fe nl ther- 
Toe ded pepe SRD ao BI CEPA Pe Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 


Jur. 2d Intoxicating Liquors § 126. 
48 C.J.S. Intoxicating Liquors § 125. 


60-6A-6.1. Craft distiller's license. 


A. In any local option district, a person qualified pursuant to the provisions of the Liquor Con- 
trol Act [60-3A-1 NMSA 1978], except as otherwise provided in the Domestic Winery, Small Brew- 
ery and Craft Distillery Act [60-6A-21 NMSA 1978], may apply for and be issued a craft distiller's 
license subject to the following conditions: 

(1) the applicant submits evidence to the department that the Bpitaiont has a valid and 
appropriate permit issued by the federal government to be a craft distiller; 

(2) renewal of the license shall be conditioned upon: 

(a) no less than sixty percent of the gross receipts from the sale of pbnelealiits liquors 
for the preceding twelve months of the licensee's operation being derived from the sale of spiritu- 
ous liquors produced by the licensee; 

(b). the manufacture of no less than five hundred proof gallons of agi Si liquors 
per license year at the licensee's premises; and 

(c) .submission to the department. by the licensee of a report showin the number of 
proof gallons of spirituous liquors manufactured by the licensee at the licensee's premises and the 
annual gross receipts from the sale of spirituous liquors produced by the licensee and from the li- 
censee’s sale of distilled spirituous liquors produced by other New Mexico licensed craft distillers; 

: (3) a craft distiller's license shall not be transferred from person to person or from one 
location to another; 

(4) the provisions of Section 60-6A-18 NMSA 1978 shall not apply to a craft distiller's li- 
cense;and 

(5) nothing in this section shall prevent a craft distiller from receiving other licenses pur- 
suant to the Liquor Control Act. 

B. A person to whom a craft distiller's license is issued pursuant to this section may do any of 
the following: 

(1) manufacture or produce spirituous liquors, including aging, filtering, blending, mixing, 
flavoring, coloring, bottling and labeling; 

(2) store, transport, import or export spirituous liquors; 

(3) sell only spirituous liquors that are packaged by or for the craft distiller to a person 
holding a wholesaler's license, a craft distiller's license, a manufacturer's license, a small brewer's 
license or a winegrower's license; 

(4) deal in warehouse receipts for spirituous liquors; 

(5) buy spirituous liquors from other persons, including licensees and permittees under 
the Liquor Control Act, for use in blending, flavoring, mixing or bottling of spirituous liquors; 

(6) buy orotherwise obtain beer from a small brewer or wine or cider from a winegrower 
for the purposes described in this subsection; 

(7) be deemed a manufacturer for purposes of the Gross Receipts and Compensating Tax 
Act [Chapter 7, Article 9 NMSA 1978]; 

(8) conduct spirituous liquor, wine, cider or beer tastings and sell, by the glass or by the 
bottle, or in unbroken packages for consumption off the premises but not for resale, spirituous li- 
quors of the craft distiller's own production or spirituous liquors produced by another New Mexico 
craft distiller or New Mexico manufacturer on the craft distiller's premises, wine or cider produced 
by a winegrower pursuant to Section 60-6A-11 NMSA 1978 or beer produced and bottled by or for 
a small brewer pursuant to Section 60-6A-26.1 NMSA ‘1978; and 

(9) at no more than three other locations off the craft distiller's premises, after the craft 
distiller has paid the applicable fee for a craft distiller's off-premises permit, after the director 
has determined that the off-premises locations meet the requirements of the Liquor Control Act 
and department rules for new liquor license locations and after the director has issued a craft 
distiller's off-premises permit for each off-premises location, conduct spirituous liquor, wine, cider 


129 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-6A-7 BUSINESS LICENSES 60-6A-7 
or beer tastings and sell’by the glass, or in unbroken packages for consumption and not for resale, 
spirituous liquors produced and bottled, by or for the'craft distiller or spirituous liquors produced 
and bottled by or for another New Mexico craft distiller or manufacturer, wine or cider produced 
by a winegrower pursuant to Section 60-6A-11 NMSA 1978 or beer produced and bottled by or for 
a small brewer pursuant to Section 60-6A-26.1 NMSA 1978. 

C. Fora public or private celebration on or off the.craft distiller's premises in any local option 
district permitting the sale of alcoholic beverages, a craft distiller shall pay ten dollars ($10.00) to 
the department for a "craft distiller's public celebration permit" or a "craft distiller's private cel- 
ebration permit" to be issued under rules adopted\by the director. Upon request, the department 
may issue to a craft distiller a public celebration permit for a location at the public celebration ae? 
is to be shared with other craft distillers, small brewers and winegrowers. . 

D. At private celebrations on or off the craft distiller's premises after the craft distiller Hat 
paid the applicable fees and been issued the appropriate permit, the craft distiller may sell by the 
glass spirituous liquors produced by or for the craft distiller, wine or cider produced by a wine- 
grower pursuant to Section 60-6A-11 NMSA 1978 or beer produced and bottled Ryit or for a small 
brewer pursuant to Section 60-6A-26.1 NMSA 1978. 

E. As used in this section: . ; 

(1). "private celebration" means any celebratory activity that is held i ina private or public 
venue not open to the general public and for which attendance is subject to private invitation; and 

(2) "public celebration" includes any state or county fair, community fiesta, cultural or ar- 
tistic event, sporting competition of a seasonal nature or activities held on an intermittent basis. 


History: Laws 2011, ch. 110, § 3; 2015, ch. 102, § 3; 
2019, ch. 229, § 4; 2021, ch. 7, § 10. 

The 2021 amendment, effective July 1, 2021, revised 
certain provisions related to a craft distiller's license, 
allowing New Mexico craft distiller licensees to obtain 
beer, wine or cider from a small brewer or winegrower; 
in Subparagraph A(2)(b), after "no less than", changed 
“one thousand" to "five hundred"; in Paragraph B(8), af- 
ter "manufacturer's license", added "a small brewer's li- 
cense or a winegrower's license", added a new Subpara- 
graph B(6) and redesignated former Subparagraphs B(6) 
through B(8) as Subparagraphs B(7) through B(9), -in 
Subparagraph B(8), after the first occurrence of "spiritous 
liquor", added "wine, cider or beer", and after "craft distill- 
er's premises", added "wine or cider produced by a wine- 
grower pursuant to Section 60-6A-11 NMSA 1978 or beer 
produced and bottled by or for a small brewer pursuant 
to Section 60-6A-26.1 NMSA 1978", and in Subparagraph 
B(9), after “spiritous liquor", added "wine, cider or beer", 
and after "distiller or manufacturer", added "wine or ci- 
der produced by a winegrower pursuant to Section 60- 
6A-11 NMSA 1978 or beer produced and bottled by or for 
a small brewer pursuant to Section 60-6A-26.1 NMSA 
1978"; in Subsection D, after the third occurrence of "craft 
distiller", added "wine or cider produced by a winegrower 
pursuant to Section 60-6A-11 NMSA 1978 or beer pro- 
duced and bottled by or for a small brewer pursuant to 


60-6A-7. Nonresident license. 


Section 60-6A-26,1 NMSA 1978"; and deleted former Sub- 
section E. and redesignated former Subsection F as Sub- 
section E. 

The 2019 amendment, effective July 1, 2019, pro- 
vided for private celebration craft distillers' permits, and 
expanded the hours for sales and tastings of spirituous 
liquors; in Subsection C, after "For a public", added "or pri- 
vate", after "public celebration permit", added “or a ‘craft 
distiller's private celebration permit”, and after "small 
brewers and winegrowers,", deleted "As used in this sub- 
section, ‘public celebration' includes any state or county 
fair, community fiesta, cultural or artistic event, sporting 
competition ofa seasonal nature or other. activity held on 
an intermittent basis."; added new Subsection D and re- 
designated former Subsection D as Subsection E; in Sub- 
section H, after "between the hours of", changed "noon" to 
"11:00 a.m."; and added new Subsection F. ) 

The 2015 amendment, effective July 1, 2015, in- 
creased the number of locations that a craft distiller li- 
censee may, after meeting certain requirements, conduct 
spirituous liquor tastings and sell by the glass spirituous 
liquors produced and bottled by or for the craft distiller or 
spirituous liquors produced and bottled by or for another 
New Mexico craft distiller or manufacturer; in’ Subsec- 
tion A, after " ‘person qualified", deleted "under" and added 

"pursuant to"; and in Paragraph (8) of Subsection B, after 
"no more than", deleted WO oe ae "three", 


A. A nonresident manufacturer or wholesaler who qualifies may apply. for and be issued a 
nonresident license, 

B. No nonresident wholesaler or manufacturer shall, directly or indirectly or through an affili- 
ate or subsidiary, apply for, be granted or hold_a license under the provisions of the Liquor Control 
Act [60-3A-1 NMSA 1978] as a New Mexico wholesaler, manufacturer, dispenser or retailer; pro- 
vided that a nonresident wholesaler may be granted and hold a New Mexico wholesaler's license 
only if the business operated, and the New Mexico wholesaler's license, was purchased from an 
existing wholesaler and is operated as a separate and distinct business from all other businesses 
of the nonresident wholesaler, including for the purpose of Section 60-8A-6 NMSA 1978, and no 
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alcoholic beverages are transshipped between any of the other businesses and the business oper- 
ated under that license. 

C.. Nonresident licensees may sell, offer for sale or ship into the state alcoholic beverages only 
to licensed New Mexico manufacturers and wholesalers. 
. D. Every nonresident licensee or every New Mexico wholesaler or eantifier selling or stints 
alcoholic beverages to a New Mexico wholesaler shall mail to the department one duplicate invoice 
covering all shipments into or sales in the state, stating the prices, together with all terms, conces- 
sions, allowances, forbearances and deductions. In cases of shipments, a copy of the bill of lading 
or way bill shall accompany the invoice mailed to the department. On each invoice for alcoholic 
beverages, the total number of cases and the total number of liters of alcoholic beverage shall also 
be noted by the shipper or vendor. The invoice of all shipments or sales shall also state the brand, 
labels and size of containers of each item, unless shipped or sold in bulk to be bottled by.a licensed 
rectifier or wine bottler using his own label and brand; provided, however, this section shall not 
apply to intrastate sales and shipments from one New Mexico wholesaler to another wholesaler. 

EK. The director may suspend or revoke the license of a nonresident licensee or wholesaler who 
does not comply with the provisions of Subséctions B through D of this section. 


History: Laws 1981, ch. 39, § 24; 1984, ch. 54, § 1. 
_ Compiler's notes. — Subsection B reads as amended 
by Laws 1984, ch. 54, § 1. 


ANN OTATIONS 


Effect of one wholesaler dominating market. — 
Where one wholesaler in New Mexico so dominates a sub- 
stantial number of retail dealers that such retail dealers 
are compelled to purchase substantially all of their dis- 
tilled spirits from such wholesaler, the practice restrains 


60-6A-8. Wine bottler's license. 


and prevents transactions in such distilled spirits be- 
tween other wholesalers in. the state and distillers and 
distributors elsewhere. Levers v, Anderson, 153 F.2d 1008 
(10th Cir.), cert. denied, 328 U.S. 866, 66'S. Ct. 1376,.90 L. 
Ed, 1636 (1946). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Licenses and Permits § 50. 

Nonresidents, discrimination against issuance @ li- 
cense, 61 A.L.R. 340, 112 A.L.R..63. 

48 C.J.S. Intoxicating Liquors § 113. 


Before any wholesaler whose license permits the sale of wine for ean Pockages wine for hk 
he shall Brocuna from the department a wine bottler's license. | 


History: Laws 1981, ch. 39, § 25; 1988, ch. 60, § 2. 


60-6A-9. Public service license. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CwJ.S. references. — 48 
C.J.S, Intoxicating Liquors § 124) 


A. Every person selling alcoholic beverages to travelers on trains or airplanes within the state 
shall secure a public service license from the department on or before July 1 of each year. 

B. A photostatic copy of the license shall be posted in each train car from which alcoholic bever- 
ages are sold, or on the premises at each airport where alcoholic beveragesia are stored and issued 


to airplanes. : 


History: Laws 1981, ch. 39, § 26. 
"+ “ANNOTATIONS 


Federal preemption. — New Mexico's. regulatory 
scheme of airlines’ alcoholic beverage services provided 
to passengers is impliedly preempted as it falls within 
the field of aviation: safety that: congress intended fed- 
eral law to occupy exclusively. However, the twenty-first 


60-6A-10. Governmental license. 


amendment, of the. United States constitution requires a 
balancing of New Mexico's core powers and the federal in- 
terests underlying the FAA. US Airways, Inc. v. O'Donnell, 
627 F.3d 1318 (10th Cir. 2010). 

Am. Jur, 2d, A.L.R. and C.J.S. raferenget, — 45 Am. 
Jur. 2d Intoxicating Liquors § 132. r 
_ 48 C.J.S, Intoxicating Liquors § 20, 


_A. A governmental entity may sell alcoholic beverages directly or through its lessee at a gov- 
ernmental facility if the governing body applies tothe director for a governmental license. The 
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governmental entity and its lessee shall be subject to all state laws and regulations governing 
dispensers. 

B. A governmental license may be leased to a qualified lessee and may only be used by the 
lessee for its operation during events authorized by the governmental entity at the governmental 
facility designated on the governmental license. The governmental entity and its lessee shall not 
sell alcoholic beverages for consumption off the licensed premises. On the licensed premises of a 
governmental facility, the sale or service of alcoholic beverages in unbroken packages is allowed. 
Alcoholic beverages shall not be removed from the licensed premises of a governmental facility. A 
server as defined in Section 60-6E-3 NMSA 1978 is not required to be present in a suite to serve 
alcoholic beverages to the person leasing the suite or the person's guests. 

C.. A governmental entity holding a governmental license shall annually and not less than 
sixty days prior to the date for renewal of its license submit to the director documentary proof 
that its lessee is fully qualified to be a lessee of a governmental license. If the director finds that 
the lessee is qualified to lease a governmental license, the director shall renew the license for an 
additional period of one year. If the director determines that the proof is inadequate, the director 
shall notify the governing body of the decision and shall conduct a hearing as provided by law. If 
the director finds that the lessee does not qualify and the governmental entity does not change its 
lessee, the director shall revoke the license. 

D. The provisions of Section 60-6A-18 NMSA 1978 shall not apply to soverntightat licenses. 

.. For the purposes of this section: 

(1) "governmental entity" means a municipality, a county, a state fair that is held for less 
than ten days per year, the state fair commission, a state museum, a state university or the space- 
port authority; : 

(2) "governmental facility" means locations on property owned or operated by a govern- 
mental entity, including county fairs; state fairs held for less than ten days per year; convention 
centers; airports; civic centers; food service facilities in state museums; auditoriums; all facilities 
on the New Mexico state fairgrounds; facilities used for athletic competitions; golf courses, includ- 
ing golf courses required to be used for municipal purposes notwithstanding that there may be an 
existing club license at the same location operated by the same club licensee; other facilities used 
for cultural or artistic performances; and all spaceport authority facilities; 

(3) "lessee" means an individual, corporation, partnership, firm or association that fulfills 
the requirements set forth in Subsections A through D of Section 60-6B-2 NMSA 1978; and 

(4). "suite" means a room or area of seating at an event, separated from the general seat- 
ing, leased to a person for that person's exclusive use during events and at any other time through- 
out the year. 

F. The provisions of Section 60-6B-10 NMSA 1978, with respect to golf courses owned by a gov- 
ernmental entity and civic centers owned and operated by a governmental entity, shall not apply 
to governmental licenses. 


History: Laws 1981, ch. 39, § 27; 1989, ch. 379, § 1; Spaceport Authority in the list of governmental entities 
1992, ch, 14, § 1; 2002, ch. 108, § 1; 20038, ch. 117, § 1; eligible for governmental liquor licenses; in Subsection E, 
2015, ch, 117, § 1; 2016, ch. 68, § 1; 2021, ch. 7, § 11. Paragraph (1), after "state museum", deleted "or", and af- 

The 2021 amendment, effective July 1, 2021, allowed ter "state university", added "or the spaceport authority"; 
governmental entities holding a governmental license to and in Paragraph (2), after "artistic performances", added 
sell alcohol at government facilities and suites, instead "and all spaceport authority facilities". 
of at municipal baseball parks and skyboxes; in Subsec- The 2015 amendment, effective June 19, 2015, 
tion B, after each occurrence of "licensed premises of a", amended the Liquor Control Act by removing the restric- 
changed "municipal baseball park" to "governmental fa- tion that a governmental entity that sells alcoholic bever- 
cility", and replaced each occurrence of "skybox" with ages at a governmental facility that is a food service fa- 
"suite"; and in Paragraph E(2), after "spaceport authority cility in a state museum or a municipal golf course may 
facilities", deleted "but 'governmental facility' does not in- only sell beer and wine; in the first sentence of Subsec- 
clude tennis facilities", deleted former Paragraph E(4) and tion A, deleted "Except as provided in Subsection G of this 
redesignated former Paragraph E(5) as new Paragraph section, a" and added "A"; in Subsection B, after “leasing 
E(4), and in Paragraph E(4), changed "skybox" to "suite", the skybox or", deleted "his" and added "the person's"; 
after "area of seating", changed "of a municipal baseball in Subsection C, after "proof is inadequate", deleted "he" 
park" to "at an event", after "general seating", deleted and added "the director", and after "governing body of", 
"and usually located in the upper decks of the park", and deleted "his" and added "the"; in Paragraph (4) of Subsec- 
after "during", changed "baseball games" and to "events". tion E, after "facility owned by a", deleted "government" 

The 2016 amendment, effective May 18, 2016, and added "governmental"; in Subsection F, after "NMSA 
amended the Liquor Control Act by including. the 1978", deleted "as regards" and added "with respect"; 
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deleted Subsection G which restricted the sale of alcoholic The 2002 amendment, effective July 1, 2002, inserted 
beverages to beer and wine only for governmental enti- "the New Mexico state fair commission" in Subsection 
ties that sold alcoholic beverages at state museums and E(1); and inserted "all facilities on the New Mexico state 
municipal golf courses, ~~ fairgrounds" in Subsection E(2). 

The 2003 amendment, effective June 20, 2003, in- The 1992 amendment, effective March 3, 1992, added 
serted "On the licensed premises of a municipal baseball "Except as provided in Subsection G of this section," in 
park, the sale or service of alcoholic beverages in unbro- the first sentence of Subsection A; inserted "including golf 
ken packages is allowed. Alcoholic beverages shall not be’: courses required to be used for municipal purposes not- 
removed from the licensed premises of a municipal base- withstanding that there may be an existing club license 
ball park, A server as defined in Section 60-6E-3 NMSA at the same location operated by the same club licensee," 
1978 is not required to be present in a skybox to serve in Subsection E(2); inserted "and civic centers owned and 
alcoholic beverages to the person leasing the skybox or his operated by a governmental entity" in Subsection F; and 
guests." at the end of Subsection B; inserted "a state mu- added Subsection G. 
seum" following "commission," near the end of Subsection 
E(1); in Subsection E(2), inserted "food service facilities in ANNOTATIONS 


state museums" following "civic centers" near the middle 

and substituted "governmental facility" for "the term" 

neg fh a ere ame nections AQ) and HG) contol cannot legally ius a liquor Heense toa ey 

. ies ee ; : without regard to the quota limitation imposed under 

following "facility that is" near the middle of Subsection G. former Section 60-7-29 NMSA 1978. 1975 Op. Att'y Gen. 
' No. 75-41. 


Quota limitations enforced when licenses issued. 
— The director of the department of alcoholic beverage 


60-6A-11. Winegrower's license. 


A. A person in this state who produces wine or cider is exempt from the procurement of any 
other license pursuant to the terms of the Liquor Control Act [60-3A-1 NMSA 1978], but not from 
the procurement of a winegrower's license. Except during periods of shortage or reduced avail- 
ability, at least fifty percent of a winegrower's overall annual production of wine shall be produced 
from grapes or other agricultural products grown in this state pursuant to rules adopted by the 
director; provided, however, that, for purposes of determining annual production and compliance 
with the fifty percent New Mexico grown provision of this subsection, the calculation of a wine- 
grower's overall annual production of wine shall not include the winegrower's production of wine 
for out-of-state wine producer license holders. 

B. A person issued a winegrower's license pursuant to this section may do any of the following: 

(1) manufacture or produce wine or cider, including blending, mixing, flavoring, coloring, 
bottling and labeling, whether the wine or cider is manufactured or produced for a winegrower or 
an out-of-state wine producer holding a permit issued pursuant to the Federal Alcohol Administra- 
tion Act and a valid license in a state that authorizes the wine or cider producer to manufacture, 
produce, store or sell wine or cider; 

(2) store, transport, import or export wines or ciders; 3 

(3) sell wines or ciders to a holder of a New Mexico winegrower's, wine wholesaler's, whole- 
saler's, wine exporter's, craft distiller's or small brewer's license or to a winegrower's agent; 

(4) transport not more than two hundred cases of wine in a calendar year to another loca- 
tion within New Mexico by common carrier; 7 

(5) deal in warehouse receipts for wine or cider; 

(6) sell wines or ciders in other states or foreign jurisdictions to the holders of a license 
issued under the authority of that state or foreign jurisdiction authorizing the purchase of wine 
or cider; 

(7) buy wine or cider or distilled wine products from other persons, including licensees and 
permittees under the Liquor Control Act, for use in blending, mixing or bottling of wines or ciders; 

(8) buy or otherwise obtain beer from a small brewer or spirituous liquor from a craft dis- 
tiller for the purposes described in this subsection; 

(9) conduct wine, cider, beer or spirituous liquor tastings and sell, by the glass or by the 
bottle, or sell in unbroken packages for consumption off the premises, but not for resale, wine or 
cider of the winegrower's own production, wine or cider produced by another New Mexico wine- 
grower on the winegrower's premises, beer produced and bottled by or for a small brewer pursu- 
ant to Section 60-6A-26.1 NMSA 1978 or spirituous liquor produced and bottled by or for a craft 
distiller pursuant to Section 60-6A-6.1 NMSA 1978; 
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(10). at no more than three off-premises locations, conduct wine, cider, beer or spirituous 
liquor tastings, sell by the glass and sell in unbroken packages for consumption off premises, but 
not for resale, wine or cider of the winegrower's own production, wine or cider produced by another 
New Mexico winegrower or beer produced and bottled by or for a small brewer pursuant to Sec- 
tion 60-6A-26.1 NMSA 1978 or spirituous liquor produced and bottled by or for a craft distiller 
pursuant to Section 60-6A-6.1 NMSA 1978 after the director has determined that the off-premises 
locations meet'the requirements of the Liquor Control Act and the department rules for new liquor 
license locations; 

(11) be deemed a manufacturer for purposes of the Gross. Receipts and Compensating Tax 
_Act [Chapter 7, Article 9 NMSA 1978]; 

(12) at publie celebrations on or off the winegrower's premises, after the winegrower has 
paid the applicable fees and been issued the appropriate permit, to conduct wine or cider tastings, 
sell by the glass or the bottle, or sell in unbroken packages, for consumption off premises, but not 
for resale, wine or cider produced by or for the winegrower, beer produced and bottled by or for 
a small brewer pursuant to Section 60-6A-26.1 NMSA.1978 or spirituous liquor produced and 
bottled by or for a craft distiller pursuant to Section 60-6A-6.1 NMSA 1978; 

(13) at private celebrations on or off the winegrower's premises after the winegrower has 
paid the applicable fees and been issued the appropriate permit, sell: 

(a) by the glass or bottle, wine or cider produced by or for the winegrower; © 

(b) by the glass, beer produced by a small brewer pursuant to Section 60-6A-26.1 
NMSA 1978; or 

(c) by the drink, spirituous liquors produced and bottled by or for a craft distiller pur- 
suant to Section 60-6A-6.1 NMSA 1978; 

(14) sell wine or cider in a growler for consumption off premises; and 

(15) in accordance with the provisions of this section that relate to the sale of wine or 
cider, accept and fulfill an order for wine or cider that is placed via an internet website, whether 
the financial transaction related to the order is, administered by the licensee or the licensee's 
agent. 

C. At public and private celebrations on or off the winegrower's premises in any local option 
district permitting the sale of alcoholic beverages, the holder of a winegrower's license shall pay 
ten dollars ($10. 00) to the alcoholic beverage control division of the regulation and licensing de- 
partment for a "winegrower's public celebration permit" or a "winegrower's private celebration 
permit" to be issued under rules adopted by the director. Upon request, the alcoholic beverage 
control division of the regulation and licensing department may issue to a holder of a winegrower's 
license a public celebration permit for a location at the public celebration that is to be shared with 
other winegrowers and small brewers. 

D, Every application for the issuance or annual renewal of a winegrower' s license shall be on a 
form prescribed by the director and accompanied by a license fee to be computed as follows on the 
basis of total annual wine or cider produced or blended: 

(1) less than five thousand gallons per year, twenty-five dollars ($25.00) per year; 

(2) between five thousand and one hundred thousand gallons per year, one hundred dol- 
lars ($100) per year; and 

~ (8) over one hundred thousand gallons per year, two hundred fifty dollars ($250) per year. 

EK. As used in this section: 

(1) "private celebration" means any celebratory activity that is held in a private or  pub- 
lic venue not open to the general public and for which attendance is subject to private invita- 
tion; and 

(2) "public celebration" includes any state or county fair, community fiesta, cultural or 
artistic event, sporting competition of a seasonal nature or activities held on an. intermittent 
basis. 


History: Laws 1981, ch. 39, § 28; 1985, ch. 15, § 1; 2011, ch. 71, § 1; 2015, ch. 102, § 4; 2015, ch. 105, § 1; 
1987, ch. 98, § 2; 1988, ch. 60, § 8; 1998, ch. 329, § 2; 2015, ch. 124, § 1; 2019, ch. 229, § 5; 2021, ch. 7, § 12. 
1995, ch. 122, § 1; 1998, ch. 109, § 2; 1999, ch. 211, § 1; Cross references. — For the Federal Alcohol Adminis- 
2001, ch, 248, § 1; 2001, ch. 260, § 1; 2005, ch, 216, § 1; tration Act, see Title 27, U.S.C. §§ 201 to 212. 
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The 2021 amendment, effective July 1, 2021, al- 
lowed winegrower's licensees to obtain spiritous liquor 
from a craft distiller and beer from a small brewer and 
to conduct tastings, allowed winegrower's licensees to 


STATE LICENSES © 


sell, by the drink, spiritous liquors produced and bot-: — 
tled by or for a craft distiller, and removed a provision © 


related to the permissible hours of sale for certain al- 
coholic beverages; in Paragraph B(3), after "wine ex- 
porter's", added "craft distiller's or small brewer's", in 
Paragraph B(8), after "small brewer", added "or spiri- 
tous liquor from a craft distiller", in Paragraph B(9), 
after the first occurrence of "cider", added "beer or spiri- 
tous liquor", and after "Section 60-6A-26.1 NMSA 1978", 
added "or spiritous liquor produced and bottled by or for 
a craft distiller pursuant to Section 60-6A-6.1 NMSA 
1978", in Paragraph B(10), after the first occurrence of 
"cider", added "beer or spiritous liquor", and after "Sec- 
tion 60-6A-26.1 NMSA 1978", added "or spiritous liquor 
produced and bottled by or for a craft distiller pursuant 
to Section 60-6A-6.1 NMSA 1978", in Paragraph B(12), 
after "produced by or for the winegrower", added the re- 
mainder of the subparagraph, and in Paragraph B(13), 
added Subparagraph B(13)(c); deleted former Subsec- 
tion C and redesignated former Subsections D through 
F as Subsections C through E, respectively; and in Sub- 
section C, replaced each occurrence of "alcohol and gam- 
ing" with "alcoholic beverage control", 

The 2019 amendment, effective July 1, 2019, pro- 
vided for private celebration winegrowers’ permits, in- 
cluded cider in the provisions of this section, expanded 
the hours for sales of certain alcoholic beverages, and 
made technical amendments; after each occurrence of 
"wine", added "or cider" throughout the section; in Sub- 
section B, Paragraph B(9), after "Section", deleted "60- 
2A-26.1" and added "60-6A-26:1", added a new Para- 
graph B(13) and redesignated former Paragraphs B(13) 
as B(14) as Paragraphs B(14) and B(15); in Subsection 
C, after "between the hours of", deleted "12:00 noon" and 
added "11:00 a.m."; in Subsection D, after "At public", 
added "and private", after "public celebration permit’", 
added "or a ‘winegrower’s private celebration permit’", 


and deleted "As used in this subsection, ‘public celebra- : 


tion’ includes any state or county fair, community fi- 
esta, cultural or artistic event, sporting competition of 
a seasonal nature or activities held on an intermittent 
basis."; and added Subsection F. 

2015 Amendments, — Laws 2015, ch. 124, § 1, ef- 
fective July 1, 2015, in Subsection A, added "A person 
in this state who produces wine is", and after "pro- 
curement of a winegrower’s license", deleted "is a per- 
son in this state who produces, wine"; in Subsection B, 
Paragraph (1), after "producer holding permit issued", 
deleted "by the federal alcohol tax unit of the internal 
revenue service" and added "pursuant to the Federal Al- 
cohol Administration Act"; added Paragraph (8) of Sub- 
section B and redesignated the succeeding paragraphs 
accordingly; in Subsection B, Paragraph (9), after "wine- 
grower’s own production", deleted "or", and after "wine- 
grower’s premises", added "or beer produced and bottled 
by or for a small brewer pursuant to Section 60-2A-26.1 
[60-6A-26.1] NMSA 1978"; in Subsection B, Paragraph 
(10), after "winegrower’s own production", deleted "or", 
and after "New Mexico winegrower", added "or beer 
produced and bottled by or for a small brewer pursuant 


to Section 60-6A-26.1 NMSA 1978"; and ‘in Subsection - 


C, after "Sales of wine", added "or beer", after "by the 
glass or bottle, or", added "sell", and after "winegrower’s 
own production", added "or beer produced and bottled 
by or for a small brewer Pde to Section 60- 6A- 26.1 
NMSA 1978". 

Laws 2015, ch. 105, eT, effective July 1, 2015, added 
Paragraph ( 12) of Subsection B. 
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Laws 2015, ch, 102, § 4, effective July 1, 2015, in Subsec- 
Het A, added "A person in this state who produces wine 
', after "winegrower’s license", deleted "is a person in 
this state who produces wine"; and added Paragraph (12) 
of Subsection B. 

The 2011 amendment, effective June 17, 2011, per- 
mitted winegrowers to produce wine for out-of-state 
wine producers and provided that wine produced for 
out-of-state wine producers shall not be included in the 
calculation of the winegrower's annual production of 
wine. 

The 2005 amendment, effective June 17, 2005, in- 
creased from "one hundred" to "two hundred" in Subsec- 
tion B(4) the number of cases of wine that may be trans- 
ported; added the right to sell by the glass in Subsection 
B(9); and deleted the former exception in Subsection 
C that referred to the limitation in Section 60-7A-1D 
NMSA 1978. 

The 2001. amendment, effective July 1, 2001, in Sub- 
section B, inserted "or wine produced by another New 
Mexico winegrower" in Paragraphs (8) and (9); deleted 
Paragraph (12), giving a licensed winegrower the ability 
to apply for a permit to join other licensed winegrowers 
to sell wine produced at a common facility; in Subsection 
D, inserted "alcohol and gaming division of the regulation 
and licensing" preceding "department" in two places, and 
substituted "winegrowers and small brewers" for "per- 
mittees". 

The 1999 amendment, effective April 6, 1999, in Sub- 
section B added present Paragraph (4) and redesignated 
the subsequent paragraphs accordingly. 

The 1998 amendment, effective July 1, 1998, sub- 
stituted "pursuant to" for "under" near the beginning of 
Subsection A; in Subsection B, substituted "A" for "Any" 
near the beginning, deleted "Subsection A of" near the 
end; inserted "manufacture or" in two places in Para- 
graph B(1); in Paragraph B(3), deleted "winer's" fol- 
lowing "wine wholesaler's," and inserted "or to a wine- 
grower's agent;" near the end; added Paragraph B(4) 
and redesignated former Paragraphs B(4)-B(7) as Para- 
graphs B(5)-B(8); substituted "the" for "such a” near the 
end of Paragraph B(5); rewrote Paragraph B(7); substi- 
tuted "three" for "two" at the beginning of Paragraph 
B(8); added Paragraphs B(9)-B(11); in Subsection C, 
inserted "for" near the beginning, deleted "Paragraphs 
(6) and‘(7) of Subsection B of" following "this section 
shall be permitted", inserted "or public celebration per- 
mit" near the middle, inserted "bottle or" following "in 
unbroken packages", and inserted "for consumption off 


‘premises but not’for resale" near the end; and in Subsec- 


tion D, substituted "shall pay" for "upon the payment 
of' near the beginning and deleted "may conduct tast- 
ings, sell in unbroken packages for consumption at other 
than the public celebration, but not for resale, and sell, 
for consumption at a public celebration, wine of his own 
production" near the middle. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section C, substituted "Subsection D" for "Subsections C 
and D" and deleted "in local option districts in which Sun- 
day sales are permitted" preceding "the holder of". 

The 1993 amendment, effective June 18, 1993, pur- 
ported to amend this section but made no change. 


ANNOTATIONS 


Sunday sales, — Vineyard owners who have a "grow- 
er's permit" are not prohibited from selling wine by the 
bottle on Sunday in those local option districts that per- 
mit Sunday liquor sales. 1988 Op, Att'y Gen. No: 88-04. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 211. 

48 C.J.S, Intoxicating Liquors § 129. 
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60-6A-11.1. Direct wine shipment permit; authorization; restrictions. 


A. A licensee with a winegrower's license or a person licensed in a state other than New 
Mexico that holds a winery license may apply to the director for and the director may issue to the 
applicant a direct wine shipment sak gS An application: “5 a direct wine shipment menanat shall 
include: 

(1) contact information for the applicant in a form required by the department; 

(2) an annual application fee of fifty dollars ($50.00) if the Bppicaity does not hold a wine- 
grower's license; 

(3) . the number of the applicant’ s winegrower's license if the applicant is located in New 
Mexico or a copy of the applicant's winery license if the applicant i is located it in a state other than 
New Mexico; and 

(4) any other information or documents required by the director. Upon approval of an ap- 
plicant for a permit, the director shall forward to the taxation and revenue paper tineny thet name 
of each permittee and the contact information for the permittee. 

B. A direct wine shipment permit, shall be valid for a permit year, A permittee shall renew a 
direct wine shipment permit annually as required by the department to continue making canes 
shipments of wine to New Mexico residents. 

C. A permittee may ship: 

(1) not more than twovnine-liter cases of wine rhoaiiss to a New Mexico resident who is 
twenty-one years of age or older for the a personal consumption or use, but not for, re- 
sale; and 

(2) wine directly to a New Mexico: resident only in containers that are Aber doer myn ° 
labeled with the words: 

"CONTAINS ALCOHOL 


SIGNATURE OF PERSON 21 YEARS OR OLDE REQUIRED 
FOR DELIVERY". 


D. A permittee shall: 

(1) register with the taxation and revenue department for the payment of liquor excise 
tax and gross receipts taxes dle on the sales of wine pursuant to the permittee's activities in New 

Mexico; 

7 (2) submit.to the jurisdiction of New Mexico courts to resolve legal actions that arise from 
the shipping by the permittee of wine into New Mexico to New Mexico residents; 

(3) monthly, by the twenty-fifth day of each month following the month in which the per- 
mittee was issued a direct wine shipment permit, pay to the taxation and revenue department 
the liquor excise tax due and the gross receipts tax due; and 

(4) submit to an audit by an agent of the taxation and revenue department of the permit- 
tee's records of the wine shipped pursuant to this section to New Mexico residents upon notice and 
during usual business hours. ) 

E. As used in this section: 

(1). "permit year" means the period between July 1 and June 30 of a year; and 
(2) “permittee” means a person that is the holder ofa direct: wine shipment permit. 


History: 1978 Comp.,.§ 60-6A-11.1, enacted by Effective dates. — Laws 2011, ch. 109, § 3 made Laws 
Laws 2011, ch. 109, § 1. 2011, ch. 109, Sf effective July 1, 2011. 
60-6A-12. Special dispenser's permits; state manta fees. 


A. Any person holding a dispenser's license in any local option district where ‘a public celebra- 
tion is to be held may dispense alcoholic beverages at the public celebration upon receiving written 
approval from the governing body in charge of the public celebration and nap the payment of fifty 
dollars ($50.00) to the department for a special dispenser's permit. 
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B. As used in this section; "public celebration" includes any state fair, county fair, community 
fiesta, cultural or artistic performance or professional athletic competition of a seasonal nature or 
activities held on an intermittent basis. 

C. In addition to the state fee and if previously provided for by ordinance, the governing body 
of the local option district in which the public celebration is held may charge an additional fee not 
to exceed twenty-five dollars ($25.00) per day for each day the permittee dispenses alcoholic bev- 
erages. The permittee shall be subject to all state laws and regulations and all local regulations 
regulating dispenser's privileges and disabilities. All fees collected by the governing body of the 
local option district may be used to fund free ride home programs. 

D. Any person holding a-dispenser's license may be issued a special dispenser's permit by 
the director allowing the dispensing of alcoholic beverages at a function catered by that busi- 
ness, provided the governing body of the local option district has given the person seeking the 
permit written approval to dispense alcoholic beverages at the catered function. The permit 
shall be'valid for no more'than twelve hours. To apply for the permit, the holder of a dispenser's 
license shall submit'a fee of twenty-five dollars ($25.00) together with such information as the 
director may: require. The permittee shall be subject to all state laws and regulations and all 
local regulations except that the permittee shall not be required to suspend the dispensing of 
alcoholic beverages at the licensed premises solely because of the issuance of the special dis- 
penser's permit. 

E.. The person holding a dispenser's license and his employees shall be the only persons per- 
mitted to dispense alcohol during the function for which the permit was sought. Issuance of the 
special dispenser's permit is within the director's discretion and is subject to any reasonable re- 
quirements imposed by the director. 

F, Any person holding a dispenser's license in a local option district in which Sunday sales 
of alcoholic beverages are not otherwise permitted pursuant to the Liquor Control Act [60- 
38A-1. NMSA 1978] may dispense beer and wine on Sunday at any public celebration for which 
it has received a concession from the governing body in charge of the public celebration, pro- 
vided*the governing body of that local option district has by resolution expressly permitted 
such beer and wine sales on Sunday at that public celebration in accordance with the provi- 
sions of this section: 

G. Any person holding a dispenser’ 8 iteare who dispenses alcoholic beverages at a church's 
public celebration under a special dispenser's permit pursuant to this section may donate to the 
church holding the public'celebration any portion of the profits from the sale of alcoholic beverages 
at that public celebration. Employees of that dispenser or other individuals who have completed 
a certified alcohol server training program may donate to the church holding a public celebration 
their services as servers of alcoholic beverages at:that public celebration. 


History: Laws 1981, ch. 39, § 29; 1989, ch. 144, § 1; 
1993, ch. 68, § 6; 1997, ch. 265, § 1; 1998, ch. 79, § 1. 

The 1998 amendment effective May 20, 1998, de- 
leted "board or other" following "from the" in Subsections 
A and F; rewrote Subsection E; and, substituted "pursu- 
ant to" for "under" near the beginning of Subsection F. 

The 1997 amendment, effective June 20, 1997, added 
Subsection G. 

The 1993 amendment, effective July 1, 1993, sub- 
stituted "written approval" for "a concession" and "fifty 
dollars ($50.00)" for "ten dollars ($10.00)" in Subsection 
A; substituted "twenty-five dollars ($25.00)" for "ten dol- 
lars ($10.00)" in the first sentence of Subsection C; added 
the final sentence of Subsection C; added the proviso, at 


60-6A-13. Registration to transport. 


the end of the first sentence of Subsection D; substituted 
"twenty-five dollars ($25.00)" for "ten dollars ($10.00)" and 
deleted "by regulation" at the end of the third sentence of 
Subsection D; substituted "and all local regulations" for 
"governing dispenser's privileges and disabilities" in the 
fourth sentence. of Subsection D; added present Subsec- 
tion E; and redesignated former Subsection E as present 
Subsection F, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Con- 
struction and application of statute or ordinance respect- 
ing amusements on premises licensed for sale of intoxicat- 
ing liquor, 4 A.L.R.2d 1216, 


For the renewal year beginning on July 1, 1998 and every three years thereafter, every common 
carrier transporting alcoholic beverages into and for delivery within the state shall register with 
the department and pay a registration fée of fifty dollars ($50.00). 
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History: Laws 1981, ch. 39, § 30; 1998, ch. 79, § 2. ANNOTATIONS 


The 1998 amendment, effective May 20, 1998, substi- 
tuted "For the renewal year beginning on July 1, 1998 and Am. Jur, 2d, A.L.R. and C.J.S, references. — 45 Am. 
every three years thereafter" for "On July 1 of each year" Jur. 2d Intoxicating Liquors § 131. 
at the beginning of the section and "fifty dollars ($50.00)" 48 C.J.S. Intoxicating Liquors § 208. 
for "fifteen dollars ($15.00)" at the end. 


60-6A-14. Sacramental wine. 


No license shall be required of any person to sell wine for use in this state which is to be used ex- 
clusively for sacramental or religious purposes when the wine is consigned to any bona fide priest, 
pastor, bishop, rabbi, preacher or minister of the gospel of any religious faith or denomination and 
the container, barrel, case or carton is plainly and legibly labeled: "Wine To Be Used Exclusively 
For Sacramental And Religious Purposes"; no licenses or transportation permit or other permit 
shall be required for the importation, delivery, transportation or distribution of any such wine 
when it is consigned to any such bona fide priest, pastor, bishop, rabbi, preacher or minister of the 
gospel, and the container, barrel, case or carton thereof is plainly and legibly labeled as provided 
in this section. 


History: Laws 1981, ch. 39, § 31. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Jur. 2d Thtoxieating Liquors § 75: 
48 C.J,S. Intoxicating Liquors §§ 129, 200. 


60-6A-15. License and permit fees. 


Except for calendar years 2022 through 2031 for license holders who purchased their license 
during the calendar years 2017 through 2021, who shall be charged no fee for the issuance or 
renewal of a license, every application for the issuance or renewal of the following licenses and 
permits shall be accompanied by a fee in the following specified amounts: 

A. manufacturer's license as a distiller, except a brandy manufacturer, three thousand dollars 
($3,000); 

B. manufacturer's license as a brewer, three thousand dollars ($3,000); 

C. manufacturer's license as a rectifier, one thousand fifty dollars ($1,050); 

D. wholesaler's license to sell all alcoholic beverages for resale only, two thousand five hundred 
dollars ($2,500); 

E. wholesaler's license to sell spirituous liquors and wine for fosalé only, one thousand seven 
hundred fifty dollars ($1,750); 

F. wholesaler's license to sell spirituous liquors for resale only, one thousand five hundred dol- 
lars ($1,500); 

G. wholesaler's license to sell beer and wine for resale, only, one thousand five hundred dollars 
($1,500); 

H. wholesaler's license to sell beer for resale only, one thousand dollars ($1,000); 

I. wholesaler's license to sell wine for resale only, seven hundred fifty dollars ($750); 

J. retailer's license, one thousand three hundred dollars ($1,300); 

K. dispenser's license, one thousand three hundred dollars ($1,300); 

L. canopy license, one thousand three hundred dollars ($1,300); 

M. restaurant A license, one thousand fifty dollars ($1,050); 

N. restaurant B license, ten thousand dollars ($10,000); 
club license, for clubs with more than two hundred fifty members, one thousand two hun- 
ave fifty dollars ($1, 250), and for clubs with two hundred fifty members or fewer, two hundred 
fifty dollars ($250); 

P. wine bottler's license to sell to wholesalers only, five hundred dollars ($500); 

Q. public service license, one thousand two hundred fifty dollars ($1,250); 

R. nonresident licenses, for a total billing to New Mexico wholesalers: 


©O - 
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(1) in excess of: 
62,000, 0005. .anaiiallinan mite serontingi cedies netiieas $10,500; 
15000000 4j MNNVANY awiiieaysiemjuncn -ceagsseyecsesPaesose 5,250; 
600,000. -ramnually nagid lidesdaen Gt Ac diossepecherdl ae 3,750; 
200,000 = annually..........c.cccccee 5 Fann magacentl tral 2,700; 
100,000. annually.......... ISTO TREOD Vee hubl aA eae 1,800; 
and 
p0,000 — annually |. jeaadunmuh acatudeda.foue 900; 
and. / | 
(2) OL SOD OOO OP IJOSS \.scucscascagseyvecarsavonce ARTUR ATR ee, Hae ad Lo, FRAY $300; 


S. wine wholesaler's license, for persons with sales of five thousand gallons of wine per year or 
less, twenty-five dollars ($25.00), and for persons with sales in excess of five thousand gallons of 


wine per year, one hundred dollars ($100); 


T. beer bottler's license, two hundred dollars ($200); 7 

U. third-party alcohol delivery license, not to exceed one thousand dollars ($1,000); 

V. alcoholic beverage delivery permit, not to exceed three hundred dollars ($300); and 

W. retailer's, dispenser's or canopy licenses, if the licensee held the license on June 30, 2021, 
there shall be no renewal fee for applications filed by the licensee or successor licensees on or be- 


fore June 30, 2026. 


History: Laws 1981, ch. 39, § 32; 1983, ch. 280, § 1; 
1988, ch. 60, § 5; 1989, ch. 241, § 1; 1993, ch. 68, § 7; 
1998, ch. 79, § 3; 1999, ch. 276, § 1; 2000, ch. 13, § 1; 
2003, ch. 246, § 1; 2021, ch. 7, § 18. ) 

The 2021 amendment, effective July 1, 2021, waived 
issuance and renewal fees. for the calendar years 2022 
through 2031 for license holders who purchased their li- 
cense during the calendar years 2017 through 2021, es- 
tablished fees for new licenses and permits, and waived 
renewal fees for applications filed before June 30, 2026 for 
retailer's, dispenser's or canopy licenses, if the licensee held 
the license on June 30, 2021; in the section heading, after 
"License", added "and permit"; in the introductory clause, 
added "Except for calendar years 2022 through 2081 for li- 
cense holders who purchased their license during the cal- 


endar years 2017 through 2021, who shall be charged no . 


fee for the issuance or renewal of a license", after "follow- 


ing licenses", added "and permits", and after "accompanied — 


by a", deleted "license"; in Subsection M, after "restaurant", 
added "A"; added a new Subsection N and redesignated for- 
mer Subsections N through S as Subsections O through T, 
respectively; and added Subsections U through W. 

The 2003 amendment, effective July 1, 2003, substituted 
“one thousand three hundred dollars ($1,300)" for "one thou- 
sand two hundred fifty dollars ($1,250)" in Subsections J, K 
and L, and substituted "one thousand fifty dollars ($1,050)" 
for "one thousand dollars ($1,000)" in Subsection M. 

The 2000 amendment, effective May 17, 2000, rewrote 
Subsection N, which read "club license, one thousand two 
hundred fifty dollars ($1,250)," 


60-6A-16. Proration of fees. 


The 1999 amendment, effective June 18, 1999, in 
Subsection Q, designated the formerly undesignated para- 
graph as Paragraph (1), in that paragraph, deleted "or 
less" following "50,000", and added Paragraph (2). 

‘The 1998 amendment, effective May 20, 1998, deleted 
"annual" following "issuance or" in the introductory para- 
graph, and rewrote Subsection Q. 

The 1993 amendment, effective July 1, 1993, deleted 
the Subsection A designation at the beginning; designated 
former Paragraphs (1) through (18) of former Subsection 
A as Subsections A through R; substituted "one thousand 
two hundred fifty dollars ($1,250)" for "one thousand five 
hundred dollars ($1,500)" in Subsections G, K to N, and 
P; added Subsection §; deleted former Subsection B, per- 
taining to the renewal fee for licenses issued under former 
acts; and made a minor stylistic change. 


ANNOTATIONS 


Director unable to apply fee for canceled license 
to new license. — Liquor chief (now director) is without 
power to cancel a license issued under one paragraph and 
then apply the amount paid on such license to the fee req- 
uisite to obtaining a license under another paragraph, the 
full amount being payable for the latter regardless of the 
number of other licenses which may be held by the par- 
ticular licensee. 1943-44 Op. Att'y Gen. No. 43-4430. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 233. 

Liability for license fee of one who has conducted business 
without required license, 5 A.L.R. 1312, 107 A.L.R. 652. 

48 C.J.S. Intoxicating Liquors § 182. 


A. License fees for new licenses issued after the beginning of the license year shall be prorated. 
B. Dispenser, retailer, restaurant, club and public service license fees shall be prorated as follows: 
(1) licenses issued in the first quarter of the license year for each license type shall be sub- 
ject to the full amount of the annual license fee; . 
(2) licenses issued in the second quarter of the license year for each license type shall be 
subject to three-fourths of the annual license fee; 
(3) licenses issued in the third quarter of the license year for each license type shall be 
subject to one-half of the annual license fee; and 
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(4) licenses issued in the fourth quarter of the license year for each license type shall be 


subject to one-fourth of the annual license fee. 


C. License fees for all new licenses not provided for in Subsection B of this section, except non- 
resident licenses and common carrier registrations, shall not be prorated but shall be subject to 
payment of the full amount of the annual license fee. | 

D. . Nonresident licenses and common carrier registrations shall be issued for a three-year 
period. The three-year license for nonresident licenses and for common carrier registrations be- 
gins July 1, 2013 and every third year subsequently. epee SSS: licenses and common carrier 


registrations issued at any time during the: 


(1) first license year shall be subject to payment of the full amount of the three-year 


license fee; 


(2) second license year shall be subject to payment of two-thirds of the three-year license 


fee; and 


(3) third license year shall be subject to payment of one-third of the three-year license fee. 


History: Laws 1981, ch. 39, § 33; 1998, ch, 79, § 4; 
repealed and reenacted by Laws 2015, ch. 86, § 1. 

Repeals and reenactments. — Laws 2015, ch. 86, § 1 
repealed former 60-6A-16 NMSA 1978, and enacted a new 
section, effective June 19, 2015, 

Temporary provisions. — Laws 2015, ch. 86, § 3 
provided: 

A. License renewal fees due on August 1, 2015 shall 
include an additional one-third of the annual license 
fee for the period, from July 1,.2015 through October 31, 
2015, All restaurant, club,..wholesaler and manufac- 
turer licensees shall be issued temporary licenses prior 
to June 30, 2015 that shall expire on. October 31, 2015 
unless renewed, New restaurant or club licenses issued 
between April 1, 2015 and June 30, 2015 shall require 
payment of an initial license fee of one-fourth of the an- 
nual renewal fee. 


B. License 1 Rta fees due on December 1, 2015 shall 
include an additional two-thirds of the annual license fee 
for the period of time from July 1, 2015 through Febru- 
ary 28, 2016, All licensees that are required.to file a re- 
newal application and pay the renewal fee on December 1, 
2015 shall be issued temporary licenses prior to June 30, 
2015 that expire on February 28, 2016 unless renewed. 
Public service licenses issued between April 1, 2015 and 
June 80, 2015 shall require payment of an initial license 
fee of one-fourth of the annual renewal fee. 

The 1998 amendment, effective May 20, 1998, deleted 
"nonresident licensees" following "wine bottlers" in Sub- 
section B, and:added Subsection C. ' 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 48 
C.J.S. Intoxicating Liquors § 183. 


60-6A-17. Issuance of licenses and collection of fees. 


All licenses provided for pursuant to the Liquor Control Act [60-3A-1 NMSA 1978] shall be 
issued by the director in strict compliance with the provisions of that act, and license fees shall 
be collected by the director and remitted to the state treasurer. 


History: Laws 1981, ch. 39, § 34. 
ANNOTATIONS 


Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 


Am, Jur. 2d, A.L.R. and C.J.S. references. ws 48 


~ C.J.S. Intoxicating Liquors § 187. 


60-6A-18. Limitation on number of licenses; exceptions. 


A. The maximum number of licenses to be issued under the provisions of Sections 60-6A-2 and 


60-6A-3 NMSA 1978 shall be as follows: 


(1) in incorporated municipalities, not more than one dispenser's.or one retailer's license, 
including canopy licenses which are replaced by dispenser's licenses as provided in Section 60-6B- 
16 NMSA 1978, for each two thousand inhabitants or major fraction thereof; and 

(2) in unincorporated areas of each county, not more than one dispenser's or one retailer's 


license, including canopy licenses which are replaced by dispenser's licenses as provided in Sec- 
tion 60-6B-16 NMSA 1978, for each two thousand inhabitants or major Racha thereof, excluding 
the population of incorporated municipalities within the county. 

B. For the purpose of this section, the number of inhabitants of a local dsttiod district shall be 
determined by annual population estimates published by the economic development department. 
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C. Subsection A of this section shall not be construed to prevent any licensee holding a valid 
license issued under the Liquor Control Act [60-3A-1 NMSA 1978], or his transferee, from continu- 
ing the licensed business or from renewing his license, subject to compliance with the Liquor Con- 
trol Act and department regulations, notwithstanding that the continuance or renewal may result 
in an excess over the maximum number of licenses permitted in Subsection A of this section. 


History: Laws 1981, ob. 39, § 35; 1988, ch. 12, § 1; Intent of quota. — The quota provisions of this sec- 
1991, ch, 21, § 39. tion are intended to limit the number of liquor licenses 
The 1991 amendment, effective March 27, 1991, de- allowed in the state. 1979 Op, Att'y Gen. No. 79-03. 
leted "and tourism" following "development" in Subsec- Section inapplicable to transfer of existing li- 
tion B. censes. — A liquor dispenser's license may not be trans- 
ferred from one municipality to another even though limi- 
ANNOTATIONS tations as to the number of licenses per population apply 
Splitting of single liquor license under lease only to the issuance of new licenses and not to the transfer 
agreement not permitted. — Splitting of a single liquor of existing licenses. A transfer from one municipality to 
license under a lease agreement in order to circumvent another would be without restriction in this regard but 
this section is not permitted. The state ABC board regula- would result in thwarting the legislative intent of limit- 
tions intend to prevent such splits, and these regulations ing the number of licenses that can be issued to any one 
manifest the public policy of the state; any contracts in vi- municipality. 1970 Op. Att'y Gen. No, 70-56. ‘ 
olation of the public policy are void. DiGesu v. Weingardt, Quota limitation enforced when licenses issued. 
1978-NMSC-017, 91 N.M. 441, 575 P.2d 950. — The director cannot legally issue a liquor license to a 
Hearings within scope of director's administra- city without regard to the quota limitation imposed under 
tive powers. — It is entirely within the administrative this section. 1975 Op. Att'y Gen. No.-75-41, 
powers of the chief of the division of liquor control (now Major fraction thereof " could only mean more 
director) to proceed with hearing to determine whether than one half. 1955-56 Op. Att'y Gen. No, 56-6384. 
liquor license had originally been issued without author- Each incorporated municipality is eligible for 
ity under the statute. Petroleum Club Inn Co. v. Franklin, one license even though the population of the municipal- 
1963-NMSC-133, 72 N.M. 347, 383 P.2d 824. ity is less than a major fraction of 2000. 1961-62 Op. Att'y 
Section constitutional. — This section, as now con- Gen. No. 61-48. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 


stituted, is clearly constitutional. The police power of 
y : Does one eer Jur. 2d Intoxicating Liquors § 133. 


the state to regulate and/or prohibit the possession, sale sa : eae P , 
and dispensing of alcoholic beverages has been upheld Power to limit the number of intoxicating liquor: li- 
against constitutional attack so many times that it is un- censes, 124 A.L.R. 825, 163 A.L.R. 581. 


necessary to cite atithority 0 holding. 1959-60 Op: Att’ Validity of statutory classifications based on population 
Gen. Pty ise ; pa mie . ” - intoxicating liquor statutes, 100 A.L.R.3d 850. 


48 C.J.S. Intoxicating Liquors § 100. 


60-6A-19. No property right in license; exception. 


A. The holder of any license issued under the Liquor Control Act [60-3A-1 NMSA 1978] or any 
former act has no vested property right in the license, which is the property of the state; provided 
that retailer's licenses, dispenser's licenses and canopy licenses that were replaced by dispenser's 
licenses pursuant to Section 60-6B-16 NMSA 1978: 

(1) shall be considered property subject to execution, attachment, a security transaction, 
liens, receivership and all other incidents of tangible personal property under the laws of this 
state, except as otherwise provided in the Liquor Control Act; 

(2) may be assigned, transferred from person to person or leased, provided all require- 
ments of the Liquor Control Act and department regulations are fulfilled; and - 

(8) shall be transferred as personal property upon attachment, execution, repossession by 
a secured party or lienor, foreclosure by a creditor, appointment of a receiver for the licensee, death 
of the licensee, filing of a petition of bankruptcy by or for the licensee, incapacity of the licensee 
or dissolution of the licensee. The director may by rule or regulation determine any application or 
notice requirement for a person who temporarily holds‘a license pursuant to this subsection. 

B. Any license issued under the Liquor Control Act [60-3A-1 NMSA 1978] may be transferred 
to any location not otherwise contrary to law within the same local option district where the 
license is then located, provided all requirements of the Liquor Control Act and department regu- 
lations are fulfilled. 


History: Laws 1981, ch. 39, § 36; 1991, ch. 257, § 1. dispenser's licenses and canopy licenses that were re- 

The 1991 amendment, effective June 14, 1991, _ placed by dispenser's licenses pursuant to Section 60- 

designated the previously undesignated provisions as 6B-16 NMSA 1978" for "provided that until June 30, 

Subsection A and Paragraph (1) thereof; in Subsec- 1991 licenses issued prior to the effective date of the 

tion A, substituted "provided that retailer's licenses, Liquor Control Act" at the end of the introductory 
141 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-6A-20 


paragraph and added Paragraphs (2) and (3); and added 
Subsection B. 


ANNOTATIONS 


Constitutionality. — This section is constitutional. 
It does. not take existing. property interests without 
due process and it does not unreasonably deprive the 
owner of a liquor license of all or substantially all of the 
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beneficial use of his license. Chronis v. State ex rel. Rodri- 
guez, 1983-NMSC-081, 100 N.M. 342, 670 P.2d 953. 

A liquor license is a privilege subject to regulation 
and not a property right. Chronis v. State ex rel: Rodriguez, 
1983-NMSC-081, 100 N.M., 342, 670 P.2d 953. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Li- 
quor license as subject to execution or attachment, 40 
A.L.R.4th 927. 


Security interests in liquor licenses, 56 A.L.R.4th 1131. 


60-6A-20. Vested rights of licensees operating breweries, distilleries, 
rectifying plants or wineries. 


If a permit or license is issued to a person for the operation of a brewery, distillery, rectifying 
plant or winery, and the permittee or licensee has commenced the operation of the brewery, distill- 
ery, rectifying plant or winery under the terms of the permit or license, the permit or license shall 
be construed to constitute a contract vesting in the licensee, for a period of fifty years from the 
date of the original issuance of the license or permit, a right to operate the business, which right 
shall not be impaired by any subsequent legislation or local option election. This section shall not 
be construed to permit the licensee or permittee to sell its products in this state contrary to the 
current laws of this state. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 
C.J.S, Intoxicating Liquors § 108. 


History: Laws 1981, ch. 39, § 17. 


60-6A-21. Short title. 


Sections 60-6A-21 through 60-6A-28 NMSA 1978 may be cited as the "Domestic Winery, Small 
Brewery and Craft Distillery Act". 


History: 1978 Comp., § 60-6A-21, enacted by Laws 
1983, ch. 280, § 2; 1993, ch. 68, § 8; 2011, ch, 110, § 1. 

The 2011 amendment, effective July 1, 2011, changed 
the name of-the act to include craft distilleries, 


The 1993 amendment, effective July 1, 1993, inserted 
"and Small Brewery". 


60-6A-22. Definitions. 


As used in the Domestic Winery, Small Brewery and Craft Distillery Act: 

A. "brandy" means an alcoholic liquor distilled from wine or from fermented fruit juice; 

B. "beer" means any fermented beverage containing more than one-half percent alcohol ob- 
tained by the fermentation of any infusion or decoction of barley, malt and hops or other cereal 
in water, and includes porter, beer, ale and stout; 

C. "craft distiller" means a person licensed as a craft distiller bre owns or operates a business 
for the manufacture of spirituous liquors but who does not manufacture more than one hundred 
fifty thousand proof gallons per license year; 

D. "small brewer" means. any person who owns or operates a business for the manufacture of 
beer but doesjnot manufacture more than two hundred thousand barrels of beer per-year; ) 

EK. "proof gallon" means a gallon of liquid at sixty degrees Fahrenheit that contains fifty per- 
cent ethyl alcohol by volume or its equivalent; 

F. "public celebration" means any state fair, county fair, community fiat or cultural or artistic 
performance; 

G. "wine" means the product obtained from normal alcoholic fermentation of the juice of sound 
ripe grapes or other agricultural products containing natural.or added sugar, or any such alcoholic 
beverage to which is added grape brandy, fruit brandy or spirits of wine that‘is distilled from the 
particular agricultural products of which the wine is made, and other rectified wine products by 
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whatever name that do not contain more than fifteen percent added flavoring, coloring and blend- 
ing material and that contain not more than wo paper ee oo by volume, and includes 
vermouth; 

H. "wine blender" misanuan perl cinerea to operate a belidéa wine cellar pursuant to a 
permit issued for that purpose under the internal revenue laws of the United States but who does 
not have facilities or equipment for the conversion of grapes, berries or other fruit into wine and 
does not engage in the production of wine in commercial quantities; provided that any person who 
produces or blends not to exceed three hundred gallons of wine per year shall not, because of such 
production or blending, be considered a wine blender; and 

I, "winer" means a person licensed as a winegrower. 


History: 1978 Comp., § 60-6A-22, enacted by Laws —— who has facilities and equipment for the conversion in 
1983, ch. 280, § 3; 1985, ch. 217, § 1; 1998, ch. 109, § 3; New Mexico, of grapes, berries or other fruit into wine and 
2011, ch. 110, § 2. : .. is engaged in the commercial production of wine; provided 

The 2011 amendment, effective July 1, 2011, added * that any person who produces not to exceed two hundred 
definitions of "craft distiller" and "proof gallon". ‘gallons of wine per year for his own consumption shall 

The 1998 amendment, effective July 1, 1998, substi- not, because of such production, be considered a winer" 
tuted "a person licensed as a winegrower" for "any person near the beginning of Subsection G. 


60-6A-23. Repealed. 


Repeals. — Laws 1998, ch, 109, § 8 repeals 60-6A-23  _ to winer's license, effective July 1, 1998. For provisions of 
NMSA 1978, enacted by Laws 1983, ch. 280, § 4, relating former section, see 1997 Cumulative Supplement. 


60-6A-24, Wine blender's’license. | 


A. In any local option district, a person qualified under the provisions of the Liquor Control Act 
[60-3A-1 NMSA 1978], except as otherwise provided in the Domestic Winery and Small Brewery 
Act [60-6A-21 to 60-6A-28 NMSA 1978], may apply for and be issued a wine blender's license. 

B. A wine blender's license authorizes the person to whom it is issued to: 

(1) . package, rectify, blend, mix, flavor, color, label and export wine, whether manufactured 
or produced by him or any other person; , 
(2) sell only wine packaged by or for him to a person Pace a New Mexico wine whole- 
saler' s, wholesaler's, winegrower's or wine exporter's license or to a winegrower's agent; . 
(3) deal in warehouse receipts for wine; and . 
(4) be deemed a manufacturer for purposes of the Gross Receipts and Compensating Tax 
Act [Chapter 7, Article 9 NMSA 1978]. 
C.. Awine plendext s license does not authorize the person to whom it is issued: 
(1) to crush, ferment and produce wine from grapes, berries and other fruits; 
_ (2). to obtain or be issued a winer's license, a retailer's license or a dispenser's license; 
(3) to buy, sell, receive or deliver wine from persons other than authorized, licensees; or 
(4) to conduct wine tastings or sell for consumption off premises, at retail, or to peggy 
wine tastings, either on or off the wine blender's premises. 


History: 1978 Comp., § 60-6A-24, enacted by Laws The 1998 amendment, effective July 1, 1998, added 
1988, ch. 280, § 5; 1985, ch. 217, § 3; 1998, ch. 109, § 4. Subsection B and redesignated former Subsection B as 
fLik Subsection C, rewriting the Bubssetion: 


60-6A-25. Repealed. 


Repeals. — Laws 2021, ch, 7; § 36 repealed 60-6A-25 © ‘ 2021, For provisions of former section, see the 2020 NMSA 
NMSA 1978, as enacted by Laws.1983, ch. 280, § 6, re- . 1978 on NMOneSource.com. 
lating to brandy manufacturer's license, effective July 1, 
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60-6A-26. Wine exporter's license. 


A wine exporter's license authorizes the person to whom it is issued, and under regulations pre- 
scribed by the director, to sell, deliver or consign wine or brandy manufactured or produced within 
this state for delivery, use or sale without the state. 


History: 1978 Comp., § 60-6A-26, enacted by Laws Cross references. — For definition of "director," see 
1983, ch. 280, § 7. 60-3A-3G NMSA 1978. 


60-6A-26.1. Small brewer's license. 


A. .Ina local option district, a person qualified pursuant to the provisions of the Liquor Control 
Act [60-3A-1 NMSA 1978], except as otherwise provided in the Domestic Winery, Small Brewery 
and Craft Distillery Act, may apply for and be issued a small brewer's license. 

B. A small brewer's license authorizes the person to whom it.is issued to: 

(1) manufacture or produce beer; 

(2) package, label and export beer, whether manufactured, bottled or produced by the li- 
censee or any other person; 

(3) sell only beer that is packaged by or for the licensee to a person holding a wholesaler's 
license, a small brewer's license, a craft distiller's license or a winegrower ' s license; 

(4) dealin warehouse receipts for beer; 

(5) conduct beer, wine, cider and spirituous liquor tastings and sell for consumption on 
or off premises, but not for resale, beer produced and bottled by, or produced and packaged for, 
the licensee, beer produced and bottled by or for another New Mexico small brewer on the small 
brewer's premises or wine or cider produced by a winegrower pursuant to Section 60-6A-11 NMSA 
1978 or spirituous liquor produced and bottled by or for a craft distiller De to Section 60-6A- 
6.1 NMSA 1978; 

(6) be deemed a manufacturer for purposes of the Gross Receipts and Compensating Tax 
Act [Chapter 7, Article 9 NMSA 1978]; , 

(7) ‘at public celebrations off the small brewer's premises, after the small brewer has paid 
the applicable fee for a small brewer's public celebration permit, conduct tastings and sell by the 
glass or in unbroken packages, but not for resale, beer produced and bottled by or for the small 
brewer or wine or cider produced by a winegrower pursuant to Section 60-6A-11 NMSA 1978 or 
spirituous liquor produced and bottled by or for a craft distiller pursuant to Section 60-6A-6.1 
NMSA 1978; 

(8) at private celebrations on or off the small brewer's premises after the small brewer has 
paid the applicable fees for a private celebration permit, sell by the glass, beer produced and bot- 
tled by or for the small brewer or wine or cider produced by a winegrower pursuant to Section 60- 
6A-11 NMSA 1978 or spirituous liquor produced and bottled by or for a craft distiller pursuant to 
Section 60-6A-6.1 NMSA 1978; 

(9) buy or otherwise obtain wine or cider from a winegrower or spirituous liquor from a 
craft distiller; 

(10) for the purposes described in this subsection, at no more than three other locations 
off the small brewer's premises, after the small brewer has paid the applicable fee for a small 
brewer's off-premises permit, after the director has determined that the off-premises locations 
meet the requirements of the Liquor Control Act and department rules for new liquor license loca- 
tions and after the director has issued a small brewer's off-premises permit for each off-premises 
location, conduct beer tastings and sell by the glass or in unbroken packages for consumption off 
the small brewer's off-premises location, but not for resale, beer produced and bottled by or for the 
small brewer, beer produced and bottled by or for another New Mexico small brewer, wine or cider 
produced by a winegrower pursuant to Section 60-6A-11 NMSA 1978 or spirituous liquor produced 
and bottled by or for a craft distiller pursuant to Section 60-6A-6.1 NMSA 1978; 

(11) allow members of the public, on the licensed premises and under the direct supervi- 
sion of the licensee, to manufacture beer for personal consumption and not for resale using the 
licensee's equipment and ingredients; and 
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(12) sell beer in a growler for consumption off premises. 

C. . Renewal of a small brewer's license shall be conditioned upon submission to the department 
by the licensee of a report showing proof that: 

(1) no less than fifty percent of the gross receipts from the sale of beer for the sisted 
ing twelve months of the licensee's operation are derived from the sale ‘of beer produced by the 
licensee; or 

(2) the licensee manufactures no less than fifty barrels of beer per license year eth the li- 
censee's premises. 

D. At public and private celebrations on or off the small brewer's premises in a local option 
district permitting the sale of alcoholic beverages, the holder of a small brewer's license shall pay 
ten dollars ($10.00) to the alcoholic beverage control division of the regulation and licensing de- 
partment for a "small brewer's public celebration permit" or a "small brewer's private celebration 
permit" to be issued under rules adopted by the director. Upon request, the alcoholic beverage con- 
trol division of the regulation and licensing department may issue to a holder of a small brewer's 
license a public celebration permit for a location at the public celebration that is to be shared with 
other small brewers and winegrowers. 

EK. As used in this section: 

(1) "private celebration" means any celebratory activity that is held i in a private or public 
venue not open to the general public and for which attendance is subject to private invitation; and 

(2) "public celebration" includes any state or county fair, community fiesta, cultural or ar- 
tistic event, sporting competition of a seasonal nature or activities held on an intermittent basis. 


History: 1978 Comp., § 60-6A-26.1, enacted by includes a state or county fair, community fiesta, cultural 
Laws 1985, ch. 217, § 5; 1993, ch. 68, § 9; 1997, ch. 229, or artistic event, sporting competition of a seasonal na- 
§ 1; 1998, ch. 111, § 1; 1999, ch. 160, § 1; 2001, ch, 248, ture or activities held on an intermittent basis."; in Sub- 
§ 2; 2001, ch. 260, § 2; 2015, ch. 102, § 5; 2015, ch. 124, section E, after "between the hours of", changed "noon" to 
§ 2; 2019, ch. 229, § 6; 2021, ch. 7, § 14. "11;00 a,m."; and added new Subsection F, 

Repeals, — Laws 2015, ch. 102, § 10 and Laws 2015, 2015 Amendments. — Laws 2015, ch. 124, § 2, effec- 
ch. 124, § 3 repealed Laws 2001, ch, 248, § 2, effective tive July 1, 2015, in Subsection A, after "Domestic Win- 
July 1, 2015, ery", deleted "and", and after "Small Brewery", added 

The 2021 amendment, effective July 1, 2021, allowed "and Craft Distillery"; in Subsection B, Paragraph (2), 
small brewer licensees to sell beer to a craft distiller or after "bottled or produced by", deleted "him" and added 
winegrower, to conduct beer, wine and spiritous liquor "the licensee"; in Paragraph (3), after "packaged by or for", 
tastings, and to buy or obtain spiritous liquor from a craft _deleted "him" and added "the licensee"; in Paragraph (5), 
distiller; in Paragraph B(3), after "small brewer's license", ‘after "the licensee", deleted "or" and added "beer", and af- 
added "a craft distiller's license or a winegrower's license", ter'"small brewer's premises", added "or wine produced 
in Paragraph B(5), after "conduct.beer", added "wine, cider by a winegrower pursuant to Section 60-6A-11 NMSA 
and spiritous liquor", and after "Section 60-6A-11 NMSA 1978"; in Paragraph (7), after the second occurrence of 
1978", added "or spiritous liquor produced and bottled "small brewer", added "or wine produced by a winegrower 
by or for a craft: distiller pursuant to Section 60-6A-6.1 | pursuant to Section 60-6A-11 NMSA 1978"; added new 


NMSA 1978", in Paragraphs B(7), B(8); and B(10), after Paragraph (8) and redesignated the succeeding para- 
"Section 60-6A-11 NMSA 1978", added "or spiritous liquor graphs accordingly; and in Paragraph (9), added "for the 


produced and bottled by or for a craft distiller pursuant purposes described in this subsection", after "at no more 
to Section 60-6A-6.1 NMSA 1978", in Paragraph B(9), af- than", deleted "two" and added "three", after "bottled by or 
ter "winegrower", added "or spiritous liquor from a craft for the small brewer", deleted "or", and after "bottled by 
distiller"; in Subsection D, changed each occurrence of or for another New Mexico small brewer", added "or wine 
"alcohol and gaming" to "alcoholic beverage control"; and produced by a winegrower pursuant to Section 60-6A-11 
deleted former, Subsection. E and redesignated former NMSA 1978". 
Subsection F as Subsection H. Laws 2015, ch. 102, § ire effective July 1, 2015, in Subsec- 
The 2019 amendment, effective July 1, 2019, provided tion A, after "In", deleted "any", after "a person qualified", 
for private celebration small brewer's permits, included deleted "under" and added "pursuant, to", after "Domestic 
cider in the provisions of this section, provided additional Winery", deleted "and", and after "Small Brewery", added 
requirements for the renewal of a small brewer's license, "and Craft. Distillery"; in Subsection B, in Paragraph 
and expanded the hours for sales and tastings of beer, (1), deleted "become a manufacturer or producer of" and 
wine or cider; in Subsection B, added new Paragraph B(8) added "manufacture or produce"; in Paragraph (2), re 
and redesignated former Paragraphs. B(8) through B(11) "produced by", deleted "him" and added "the licensee"; 
as Paragraphs B(9) through B(12), respectively; added Paragraph (3), after "packaged by or for", deleted "him" 
new Subsection C and redesignated former Subsections C and added "the licensee"; in Paragraph (8), after "no 
and D as Subsections D.and H, respectively; in Subsection more than",.deleted "two" and added "three", after "small 
D, after "At public", added "or private", after "celebration brewer", deleted "and"; in: Paragraph (9), after "ingredi- 
permit’, added “or a 'small brewer's. private celebration ents", added "and"; added Paragraph (10); and in Subsec- 
permit", and after "small brewers and winegrowers.”, tion C, after "off the small brewer's premises in", deleted 


deleted "As used in this subsection, ‘public celebration' 
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"any" and added “a", and after "public celebration’ in-  .. The 1999 amendment, effective July 1, 1999, added 
cludes", deleted "any" ‘and added "a", : Subsection B(10), 

The 2001 amendment, effective July 1, 2001, i in Sub- The 1998 amendment, effective March 10, 1998, de- 
section B, inserted "or produced and bottled by or for leted "and" at the end of Paragraph B(6) and added Para- 
another New Mexico small brewer" in Paragraph (5), graphs B(8) and (9). 
inserted |'or beer produced and bottled by or for another The 1997 amendment, effective April 11, 1997, de- 
New Mexico small brewer; and" in Paragraph (8), deleted leted "do any of the following" at the end of the introduc- 
Paragraph (10), giving a licensed brewer the ability to ap- tory paragraph of Subsection B, added Paragraphs B(7) 
ply for a permit to join other licensed brewers to sell beer .. through B(9), added Subsection C, and made minor sty- 
produced at a common facility; added Subsection C and listic changes. 
renumbered former Subsection C as D. The 1993 amendment, effective July 1, 1993, inserted 


“bottled” in Paragraph (2) of Subsection B. 


60-6A-26.2. Beer tag FE ce license. 


A. In any local option district, a person qualified under the provisions of the Liquor Control Act 
[60-3A-1 NMSA 1978], before he bottles beer for a person holding a small brewer's license, shall 
procure from the department a beer bottler's license. 

B. Abeer bottler's license authorizes the person to whom it has been issued to do the following: 

(1) bottle beer for the holder of a small brewer's license; 
(2) hold or store beer in bulk that was produced by a small brewer until it is bottled; and 
(3) hold or store beer that he has bottled on his premises. 

C. A beer bottler's license shall not authorize the person to whom it has been issued to sell, 
serve, deliver or allow consumption of beer in unopened packages or by the drink at wholesale or 
retail on his licensed premises. 


History: Laws 1993, ch. 68, § 10. 


60-6A-27. License fees. 


Every application for the issuance or annual renewal of the following licenses and permits shall 
he accompanied by a license fee or permit fee in the following specified amounts: 


“A, brandy manufacturer's license, seven hundred fifty dollars ($750); 
B. small brewer's license, seven hundred fifty dollars ($750); 
C. . wine blender's license, seven hundred fifty dollars ($750); 

D. wine exporter's license, five hundred dollars ($500); 

EK. small brewer's public celebrations permit, ten dollars ($10.00) for ata public celebration; 

F, small brewer's off-premises permit, two hundred dollars ($200) for each off-premises location; 

G. ‘craft distiller's license, seven hundred fifty dollars ($750); and 

H. craft distiller's off-premises permit, two hundred dollars ($200) for each off-premises location. 

History: 1978 Comp., § 60-6A-27, enacted by Laws submit a request in writing to the director of the alcohol 
19838, ch, 280, § 8; 1985, ch. 217, § 6; 1997, ch. 229, § 2; and gaming division of the regulation and licensing de- 
1998, ch. 109, § 5; 1998, ch. 111, § 2; 2011, ch. 110, § 4. partment to convert the manufacturer's license as a dis- 

The 2011 amendment, effective July 1, 2011, added tiller to a craft distiller's license pursuant to procedures 
a craft distiller's license fee and a ‘craft distiller's off- adopted by the director and upon payment of licensing 
premises license fee, fees as provided in Section 60-6A-27 NMSA 1978. There 

Temporary Seog ap pe tlh Laws avi, ch. 110, § 5 pro- shall be no refunds of application or licensing fees unless 
vided that: otherwise provided by law. 

A. /If-a person jibe submitted an sipilicdtiedi for a The 1998 amendments. — Laws 1998, ch. 109, § 5, 
manufacturer's license as a distiller to the director of the deleted former Subsections C, F and G, and redesig- 
alcohol and gaming division of the regulation and licens- nated former Subsections D, EF and H as Subsections C, 
ing department and,'on July 1, 2011, the application has D and EH, effective July 1, 1998. However, Laws°1998, ch. 
not yet been approved, the person may submit a request 111,°§ 2, also amending this section by making minor 
in writing to the director no later than July 31, 2011 to stylistic changes and adding Subsection I, but not giv- 
convert the application from a manufacturer's license’ as ing effect to the changes made by the first 1998 amend- 
a distiller to an application fora craft distiller's license in ‘ment, was approved March 10, 1998. This section is set 
accordance with procedures adopted by the director. ‘out as amended by Laws 1998, ch. 111, § 2. See 12-1-8 

B. If, within one hundred twenty days prior to or sub- NMSA 1978, 
sequent to July 1, 2011, a person obtains approval for The 1997 dittiafidsabints effective Apdil 11, 1997, added 


a manufacturer's license as a distiller, the person may Subsections H and I, and made minor stylistic changes, 
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60-6A-28. Nonresident licenses. 


Notwithstanding the provisions of Sections 60-6B-1 and 60-6B-2 NMSA 1978, a person not a citi- 
zen of the United States may apply for and be granted, subject to other qualifications required by the 
Liquor Control Act [60-3A-1 NMSA 1978], any license established by the provisions of the Domestic 
Winery and Small Brewery Act [60-6A-21 to 60-6A-28 NMSA 1978]; provided that the director of 
the department of alcoholic beverage control, in qualifying such licensees, may investigate the appli- 
cant's background by contacting the appropriate state or foreign governmental agencies, including 
police and international police organizations, and may require the furnishing of such documentation 
as necessary to determine the applicant's qualifications under the Liquor Control Act. 


History: 1978 Comp., § 60-6A- 28, enacted by teks Cross references. — For definition of "director," see 
1983, ch. 280, § 9; 1985, ch. 217, § 7 60-3A-3G NMSA 1978. 


60-6A-29. Wine wholesaler's license. 


A. In any local option district, a winegrower licensed under the Liquor Control Act [60-3A-1 
NMSA 1978] may apply for and be issued a license as a wine wholesaler of wines produced by or 
for New Mexico winegrowers. 

B. No wine wholesaler shall sell, offer for sale or ship wine not received at and shipped from 
the premises specified in the wine wholesaler's license. 

C. No wine wholesaler shall sell or offer for sale wine to any person other than the holder of 
a New Mexico wine wholesaler's, wholesaler's, retailer’ s, dispenser's, canopy, restaurant or club 
license or a governmental licensee or its lessee. 

D. Nothing contained in this section shall prevent the sale, transportation or shipment of wine by 
a wine wholesaler to any person outside the state when shipped under permit from the department. 


History: Laws 1988, ch. 60, § 1; 1998, ch. 109, § 6. near the beginning and inserted "or for" near the end, and 
The 1998 amendment, effective July 1, 1998, in Sub- deleted "or winers" preceding "New Mexico winegrowers". 
section A, deleted "or winer" preceding "a winegrower" , 


60-6A-30. Posting of warnings. 


Any licensee holding a license pursuant to Sections 60-6A-2 through 60-6A-5 NMSA 1978 or 
Section 60-6B-16 NMSA 1978 shall post in a conspicuous place a sign in both geet and Spanish 
that reads as follows: 

"Warning: Drinking alcoholic beverages during pregnancy can cause birth defects." 

The director shall prescribe the form of such warning and shall make warning Pret available to 
all such license holders. 


History: Laws 1991, ch. 68, § 1. 


60-6A-31. State. fair; golf courses; 33 ski areas; alcoholic beverage sales 
restrictions. 


Sales, service, delivery or consumption of alcoholic beverages shall be permitted on the grounds 
of the state fair, on the grounds of golf courses, on the grounds of ski areas and on the grounds and 
in the vineyards of a winery only on the licensed premises in controlled access areas of the state 
fair, golf courses, ski areas and wineries, the designation of which has been negotiated as part of 
the license application or renewal process. 


History: Laws 1993, ch. 68, § 37; 1999, ch. 64, § 2; Cross references. — For service of alcohol at state 
2009, ch. 139, § 2; 2016, ch. 76, § 2. fair, see 16-6-4 NMSA 1978, 
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The 2016 amendment, effective May 18, 2016, allowed The 2009 amendment, effective June 19, 2009, after 
the sale, service, delivery or consumption of alcoholic bev- the first occurrence of "golf courses", added "and on the 
erages on the grounds of ski areas; in the catchline, after . grounds and in the vineyards of a winery", and after the 
"golf courses", added "ski areas"; after the first occurrence second occurrence added "and wineries". 
of "golf courses", added "on the grounds of ski areas", and The 1999 amendment, effective July 1, 1999, inserted 
after the second occurrence of "golf courses"; added "ski "golf courses" in the section heading, inserted "and on.the 
areas", grounds of golf courses", and inserted "of the state fair and 


a courses". 


60-6A-32. Interstate wine tastings; competitions; permits. 


A. Exempt from the procurement of any other license or permit issued pursuant to the terms of 
the Liquor Control Act [60-3A-1 NMSA 1978], but not exempt from the procurement of a competi- 
tion permit, is a winemaker or winery licensed outside of New Mexico that desires to participate 
in a regional wine, cider, beer or spirituous liquor tasting or competition within New Mexico. One 
permit shall be issued by the director to an ontear-state winemaker or winery for the duration of 
the wine tasting or competition. 

B, A person issued a competition permit pursuant to this section may do any of the following: 

(1) bring no more than, twenty-five cases of wine into New Mexico after indicating on the 
permit application the number of cases to be brought into the state; 

(2) participate in the regional competition and. wine tastings associated with the competi- 
tion for which the competition permit is issued; 

(3) participate in the regional wine tasting for which the competition permit i is issued; and 

(4) ata wine tasting for which the person is issued the permit, conduct tasting of wine and 
sell by the glass or bottle or in unbroken packages for consumption off the wine-tasting premises 
but not for resale, wine brought into the state by the person for the wine tasting or competition. 

C. Every application for the issuance of a competition permit shall be on a form prescribed by 
the director and accompanied by a permit fee of twenty-five dollars ($25.00). 

D. As used in this section; 

(1) "competition" means an event at which a jury of wine tasters compares the quality of 
the wines entered for judging and at which prizes are offered for the wines judged to be of the best 
quality; 

(2) "regional competition" means a competition at which the wines to be judged are from 
more than one state or country; y 

(3). "regional wine tasting" means a wine tasting at which the wines offered for tasting are 
from more than one state or country; 

(4) "winemaker" means a person who manufactures or produces wine; 

(5) "winery" means an establishment at.which wine is manufactured or produced and that 
is licensed for that purpose by the state or country in which it is located;.and 

(6) "wine tasting" means an event at which wines are offered for, tasting ‘ere not neces- 
sarily for sale and not for comparison for the purpose of awarding prizes to the wines of the best 
quality. f 


History: Laws 1998, ch. 109, § 7; 2021, ch. 7, § 15. or spiritous liquor tastings or competitions within New 
The 2021 amendment, effective :July 1, 2021, al- Mexico; and in Subsection A, after "regional wine", added 
lowed out-of-state wineries to participate in beer, cider, "cider, beer or spiritous liquor". 


60-6A-33. Tasting permit; fees. 


A. The director is authorized vi issue a tating permit to a licensed dispenser, gapailers resi- 
dent manufacturer, nonresident manufacturer, wholesaler or winegrower or an agent of any such 
licensed entity to conduct tastings of wine, beer, cider or spirituous liquor on a licensed premises 
in accordance with rules promulgated by the director to protect public health and safety. A person 
serving wine, beer, cider or spirituous liquor at a tasting event permitted pursuant to this section 
shall have a server permit. 
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B. To apply for a tasting permit, the holder of a license described in Subsection A of this sec- 
tion shall submit to the department a tasting permit fee of one hundred dollars ($100) and such 
information as the director may require. A tasting permit shall be valid for one year from the 
date that it is issued and may be renewed upon application to the department and payment of 
the tasting permit fee of one hundred dollars ($100). A person permitted to hold tastings pursu- 
ant to this section shall notify the director no less than forty-eight hours before a tasting event 
of the person's intent to hold the event. Notification shall include the times and locations of, and 
the types of products to be included in, the tasting event. Upon receipt of notification, the direc- 
tor shall forward the notice to the appropriate staff member of the special investigations division 
[New Mexico state police division] of the department of public safety. 

C. The director may impose the following administrative penalties on a person who holds a 
tasting permit for violations of the Liquor Control Act that occur during tastings conducted pursu- 
ant to the person's tasting permit: 

(1) for a first violation, a fine no greater than one thousand dollars ($1,000) or a restriction 
on issuance of tasting permits to the person for a period of two months, or both; 

(2) for a second violation within a year of the first violation, a fine no greater than two 
thousand dollars ($2,000) or a restriction on issuance of tasting permits to the person for a period 
of six months, or both; and 

(3) for a third violation within a year of the first violation, a citation against the license 
held by the person, a fine no greater than five thousand dollars ($5,000) and a restriction on issu- 
ance of tasting permits to the person for a period of one year. 


History: Laws 2013, ch, 148, § 1; 2015, ch. 77, § 1. The 2015 amendment, effective July 1, 2015, provided 


Bracketed material. — The bracketed material was for administrative penalties for violations of the Liquor 
inserted by the compiler and is not part of the law. Control Act by persons who hold eb permits; and 
Laws 2015, ch. 8, § 43 provided that all references in law added Subsection C, 


to the special investigations division of the department of 
public safety shall be deemed to refer to the New Mexico 
state police division of the Sry at of Aer safety 


60- 6A-34. at bed and breakfast dispensing license; fees; 
limitations. 


A. The director is authorized to issue a special bed and breakfast dispensing license to an 
owner or operator of a bed and breakfast in accordance with rules promulgated by the director 
to protect public health and safety. The license shall be limited to the serving of wine and beer in 
conjunction with food to the guests of the bed and breakfast. 

B. A bed and breakfast establishment may apply for a special bed and breakfast dispensing 
license by submitting to the department a fee of one hundred dollars ($100) and such information 
as the director may require. A license shall be valid for one year from the date that it is issued and 
may be renewed for a fee of one hundred dollars ($100), The license shall allow the owner, operator 
or employee of a bed and breakfast who holds a server permit to dispense only wine or beer only 
to guests of the bed and breakfast 1 in conjunction with the serving of food in a common area of the 
bed and breakfast. 

C. The issuance of a bed and breakfast license for beer and wine service shall be contingent on 
the approval of the local public ee yeirime body or local option district of the jurisdiction i in which 
the business is domiciled. 

D. Service of beer or wine with food to feats at a bed and breakfast shall be limited to two 
twelve-ounce servings of beer or two six-ounce servings of wine per guest. 

E, A special bed and breakfast dispensing license shall not be transferable from person to 
person or from one location to another. 

F. An owner, operator or employee of a bed and breakfast who holds a server permit shall 
comply with the provisions of the Alcohol Server Education Article of the Liquor Control Act 
[Chapter 60, Article 6E NMSA 1978]. 
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G. For the purposes of this section, "bed and breakfast" means a business establishment that 
offers temporary lodging with meals included and has a guest capacity of twenty or fewer persons. 


History: Laws 2013, ch. 150, § 1 and Laws 2013, ch. effective July 1, 2013. The section was set out as enacted 
159, § 1. by Laws 20138, ch. 159, § 1. See 12-1-8 NMSA 1978. 
Compiler's notes. — Laws 2013, ch. 150, § 1 and Laws 
20138, ch. 159, § 1 enacted identical new sections, both 


60-6A-35. Small brewer and winegrower limited wholesaler's license. 


In any local option district, a small brewer or a winegrower that is licensed pursuant to the 
Domestic Winery, Small Brewery and Craft Distillery Act and that also holds a restaurant license 
or a dispenser's license may apply for and be issued a small brewer and winegrower limited whole- 
saler's license. A small brewer that holds a small brewer and winegrower limited wholesaler's 
license shall only sell, offer for sale or ship beer manufactured by the small brewer. A winegrower 
that holds a small brewer and winegrower limited wholesaler's license shall only sell, offer for sale 
or ship wine manufactured by the winegrower. 


History: Laws 2015, ch. 118, § 2. Effective dates. — Laws 2015, ch. 118, § 3 made Laws 
: 2015, ch. 1138, § 2 effective July 1, 2015. 


60-6A-36. Redeemable coupons prohibited. 


A. Anonretail licensee shall not offer, fund, produce, sponsor, promote, furnish or TEASED any 
type of coupon or scanback. 
B. For purposes of this section: 

(1) "coupon" means an instantly redeemable coupon issued to a retailer by a manufacturer, 
importer or wholesaler allowing a specified amount of money to be deducted from the normal price 
of the particular alcoholic malt beverage product purchased at retail by a consumer during a pro- 
motional period; 

(2) "licensee" means a person issued a license pursuant to the Liquor Control Act; 

(3) "nonretail licensee" means a manufacturer, importer or wholesaler licensee; and 

(4) "scanback" means a reimbursement payment made to a retailer by a manufacturer, 
importer or wholesaler based on how many units of the particular alcoholic malt beverage prod- 
ucts were sold during a promotional period. ) 


History: Laws 2018, ch, 45, § 1. Effective date. — Laws 2018, ch, 45, § 2, made Laws 
2018, ch. 45, § 1 effective July 1, 2018. 


60-6A-37. Alcoholic beverage delivery permit; third party delivery 
license. 


A. Aperson otherwise qualified pursuant to the provisions of the Liquor Control Act may apply 
for and the department may issue an alcoholic beverage delivery permit authorizing the person 
to deliver alcoholic beverages if the applicant holds a valid retailer's, dispenser's, craft distiller's, 
winegrower's, small brewer's or restaurant license; provided, however, that if the licensed prem- 
ises has indoor retail space greater than ten thousand square feet in size and is located within a 
class A county, the department may issue an alcoholic beverage delivery permit if: 

(1) the license holder uses an identification verification system that meets the eas 
ment's requirements to establish that the identification of the purchaser was checked, scanned 
and stored for each delivery transaction; 

(2) no spirituous liquors are included in deliveries of alcoholic beverages; 
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(8) » the liquor liability endorsement required pursuant to Paragraph (2) of Subsection H of 
this section is in an amount of not less than five million dollars ($5,000,000); and 

(4) deliveries of alcoholic beverages are not made using a third-party alcohol cing Fg ser- 
vice pursuant to Subsection G of this section. 

B. An alcoholic beverage delivery permit issued toa ealisk restaurant licensee shall only convey 
the authority to deliver alcoholic beverages concurrently with the delivery of a minimum of ten 
dollars ($10.00) worth of food; provided that under no circumstances shall the delivery of alcoholic 
beverages be more than seven hundred fifty milliliters of wine, six twelve-ounce containers of pre- 
packaged wine, beer, cider or spirituous liquors or one locally cuiddyited growler. 

C. An alcoholic beverage delivery permit is not transferable from person to person or Sdn one 
location to another. 

D. An alcoholic beverage delivery permit issued pursuant to this section is valid for one year 
from the date of issuance. An alcoholic beverage delivery permittee may renew an alcoholic bever- 
age delivery permit annually as required by the department. 

EK. The director shall promulgate rules to implement the provisions of this section, which shall 
include the following requirements and restrictions: 

(1)an alcoholic beverage delivery permittee shall deliver alcoholic bufeseided only in un- 
broken packages or growlers; 

(2) payment for alcoholic beverages shall be received only at the licensed premises of the 
selling licensee personally or by other means, including telephonically, electronically, via website, 
application or internet platform; 

(3) a licensee shall not change the price charged for an alcoholic beverage because that 
beverage is purchased for delivery; provided that a separate fee may be charged for delivery; and 
further provided that the fee shall be disclosed to the customer at the time of the purchase; 

(4) deliveries of alcoholic beverages shall occur only during the hours the selling licensee 
is authorized to sell alcoholic beverages; 

(5) an alcoholic beverage delivery permittee shall not deliver an alcoholic beverage to a 
business, a commercial establishment, a college or university campus or a school campus that is 
not a home school; si 

(6) an alcoholic beverage delivery permittee delivering alcoholic beverages shall obtain 
valid proof of the recipient's identity and age; 

(7) deliveries of alcoholic beverages shall not be made to an intoxicated person in violation 
of Section 60-7A-16 NMSA 1978 or to a minor in violation of Section 60-7B-1 NMSA 1978; 

(8) while delivering alcoholic beverages, an alcoholic beverage delivery permittee shall 
have in the permittee's possession only alcoholic beverages that have been purchased for delivery; 
and 

(9) while delivering alcoholic beverages, an alcoholic beverage delivery permittee shall 
have in the permittee's possession the original or an electronic or physical copy of the permittee's 
alcoholic beverage delivery permit. 

F. A licensee that holds an alcoholic beverage delivery permit issued pursuant to this section 
may utilize an employee who is at least twenty-one years of age and who holds a valid server per- 
mit to deliver alcoholic beverages. | 

G. A licensee that holds an alcoholic beverage delivery permit issued pursuant to this section 
may contract with a third-party alcohol delivéry service licensed by the department; provided that 
the licensee, the third-party alcohol delivery service and the server who delivers alcohol may be 
separately liable for violations of the Liquor Control Act, including for the delivery of alcohol to an 
intoxicated person or to a minor. 

H. The department, by rule, shall create a third-party alcohol delivery permit and, at a mini- 
mum, condition the issuance of a third-party alcohol delivery permit on: 

(1) requiring that,all delivery employees or independent contractors of the third-party 
_ alcohol delivery service hold a valid New Mexico alcohol server permit; and 

' (2) requiring proof of general liability insurance coverage with a liquor liability en- 
dorsement in an amount not less than one million dollars ($1,000,000) per occurrence, which 
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endorsement shall provide coverage for Seep uyace or independent poate of the Pui 
alcohol delivery service. 

I. -A person, company or licensee that wishes to deliver retail sales of Sleckisti in New Mexico on 
behalf of valid retailer's, dispenser's, craft distiller's, winegrower's, small brewer's or restaurant li- 
censees that also hold a valid alcoholic ever ‘eaeighas oe ae obtain a third-party alcohol 
delivery license from the department. 

J. An applicant for. a third-party alcohol deitvabes license is Pornteba to be uthotiaed! to do busi- 
ness in this state, may not share in the profits of the sale of alcohol with a licensee and may — 
charge a delivery fee that is disclosed to the buyer at the time of sale. 

K.. A third-party alcohol delivery licensee shall not have the ability to buy, hold or deliver al- 
cohol under its own license but to only allow for delivery of alcohol from a licensed elaipgiy and 
from a qualified licensee with a valid alcoholic beverage delivery permit to the buyer. 

L. A third-party alcohol delivery licensee shall be independently liable for the delivery of al- 
coholic beverages to an intoxicated person or to'a minor or for any violation of the Liquor Control 
Act and be subject to suspension, revocation or administrative fine tae! hear to pecans 60-6C-1 
through 60-6C-6 NMSA 1978, 

M. A third-party alcohol delivery license shall be valid for one year, and may be renewed. 


History: Laws 2021, ch. 7, § 4. vi . Effective dates, — dal 2021, ch. 7, § 87 made on 
2021, ch. 7, § 4 effective July 1,2021. 


60-6A-38. Study effects of delivery of alcohol. 


Five years after the enactment of the law, the hopariaticad of Health shall soichict a study of 
impacts of the delivery of alcohol, evaluating consumption trends and public safety impacts of the 
delivery of alcohol. 


History: Laws 2021, ch. 7, § 35. | Effective dates, — Laws 2021, ch,.7,§ 37 made Laws 


2021, ch. 7, § 35 effective July 1, 2021. 
ARTICLE 6B 
e ee 
License Provisions 

Sec, Sec. 
60-6B-1, Persons prohibited from receiving or holding 60-6B-11. Repealed. 

licenses. 60-6B-12, Inter-local option ‘ps Sabet and inter-county 
60-6B-1.1. Repealed. A | ’ transfers. . 
60-6B-2. Applications. « 60-6B-13. Repealed. 
60-6B-3. Wholesaler's lien. 60-6B-14. Canopy license definition, 
60-6B-4. Issuance or transfer of license; approval of 60-6B-15. Repealed. ~ . 

appropriate governing body. © 60- ise 16. Special provisions for replacement of ee 
60-6B-5. Expiration and renewal of licenses, licenses; transfer tax. 
60-6B-6. Corporate licensees; limited partnership licens- 60- 6B- 17, 60-6B-18. Repealed. 

ees; reporting. 60- 6B-19. Retailers and dispensers; segregated sales; 
60-6B-7. Cancellation of license for failure to engage in table wines excepted. 

business. | »» . 60-6B-20, Licensed production facilities; alternating pro- 
60-6B-8. Repealed. prietorship. 
60-6B-9. Discontinuance of business or death of licensee; - 60-6B-21. Licensed retailer cooperatives. 


judicial sales. 
60-6B-10. Locations near church or school; restrictions 
on licensing. 


60-6B-1. Persons prohibited from racerveny or holding licenses. 


The following, classes of persons shall be prohibited from receiving or holding Linemses @ider the 
provisions of the Liquor Control Act [60-3A-1, NMSA:1978]: 

A. a person who has been convicted of two separate misdemeanor or petty fnigderauven viola- 
tions of the Liquor Control Act in any calendar year or of any felony, unless the person is restored to 
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the privilege of receiving and holding licenses by the governor or unless the director determines that 
the person merits the public trust, in which case the person shall receive licenses under reasonable 
terms and conditions fixed by the director, which shall include that the person pay an ‘administrative 
penalty of two thousand five hundred dollars ($2,500) for each license held by that person; 

B. a person whose spouse had been convicted of a felony unless the person demonstrates that 
the convicted spouse will have no involvement in the operation of the license; ' 

C. a minor; or 

D. .a corporation that is not deh qualified to do business in New Metall unless the licensee 
holds a public service license or a nonresident license issued under Section 60-6A-7 NMSA 1978; 
provided, however, that a corporation that owns stock in a corporation that owns a New Mexico 
liquor license doesnot need to be’ qualified to do gaseends: in New Mexico regardless of the size of 


the ownership interest. 


History: Laws 1981, ch. 39, § 37; 1987, ch. 198, § 1; 
1989, ch. 292, § 1; 1991, ch, 119, § 6; 1998, ch. 329, § 3. 

The 1993 amendment, effective June 18, 1993, added 
present Subsection B; redesignated former Subsections B 
and C as present Subsections C and D; and made stylistic 
changes in Subsection D.. 

The 1991 amendment, effective June 14, 1991, in- 
serted "or petty misdemeanor" in Subsection A. 


~ ANNOTATIONS 


Persons convicted of felonies. — A bar and liquor 
license had been held in trust by a father for his son, 
a convicted felon. Upon the son's death, the doctrine of 
unclean hands did not preclude judgment in favor of the 
son's heirs, who sued to enforce the trust. Granado v. 
Granado, 1988-NMSC-069, 107 N.M. 456, 760 P.2d 148. 

The director of the department of alcoholic beverage 
control (now alcohol and gaming division) has the duty, 
authority and power to revoke or cancel a liquor license 
owned by a person who is convicted of a felony. 1987 Op. 
Att'y Gen. No. 87-02. 


60-6B-1.1. Repealed. 


Repeals. — Laws 2021, ch. 7, § 36 repealed 60-6B-1.1 
NMSA 1978, as enacted by Laws 1989, ch. 292, § 2, relat- 
ing to licenses held by noncitizens, effective July 1, 2021. 


60-6B-2. Applications. 


Two misdemeanors in same year preclude license 
renewal. — Two personal misdemeanor violations of the 
liquor act within one calendar year are requisite before 
prohibition on receiving a renewal license becomes appli- 
cable, 1945-46 Op. Att'y Gen. No. 45-4680. 

Conviction, subsequent arrest on another charge, 
insufficient for section's prohibition. — Two convic- 
tions, and not merely one conviction and a subsequent ar- 
rest on another charge, must occur in the same calendar 
year in order for the prohibition of this section to become 
operative. 1965 Op. Att'y Gen. No. 65-215. 

One-year sentence imposed by court-martial not 
felony. — Imposition of a sentence of more than one year 
by a duly appointed court-martial is not to be considered.a 
felony per se as contemplated by the language of this sec- 
tion. 1957-58 Op. Att'y Gen. No. 58-06. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors §§ 157 to 162. 

48 C.J.S. Intoxicating Liquors § 135. 


For provisions of former section, see the 2020 NMSA 1978 
on NMOneSource.com. 


A. Before a new license authorized by the Liquor Control Act [60-3A-1 NMSA 1978] may be 
issued by the director, the applicant for the license shall: 

(1) submit to the director a written application for the license under oath, in the form 

prescribed by and stating the information required by the cirector, pects with a nonrefundable 


application fee of two hundred dollars ($200); 


(2) submit to the director for approval a description, including floor plans, in a form pre- 


scribed by the director, that shows the proposed licensed premises for which the license application 
is submitted. The area represented by the approved description shall become the licensed premises; 

(3) submit the name and street address of a New Mexico resident who is not a felon, who 
has power of attorney and authority to bind the applicant to matters related to liquor sales and 
operations and upon whom the director may serve any notice related to ownership or operation of 
the license, including any notice of charge pursuant to Chapter 60, Article 6C NMSA 1978; : 

(4) if the applicant is a corporation, be required to submit as part of its application the 
following: 

(a) acertified copy of its articles of incorporation or, if a foreign corporation, a certified 

copy of its certificate of authority; 
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(b) the names and addresses of all officers and directors and those stockholders own- 
ing ten percent or more of the voting stock of the corporation and the amounts of stock held by 
each stockholder; provided, however, a corporation may not be licensed if an officer} manager, direc- 
tor or holder of more than a ten percent interest in the applicant — would not be eligible to 
hold a license pursuant to the Liquor Control Act; and 

(c) such additional information regarding the corporation as the director may require 
to assure full disclosure of the corporation's structure and financial responsibility; 

(5) ifthe applicant is a limited partnership, submit as part of its appiicatiion the followifis: 

(a), acertified copy of its certificate of limited partnership; 

(b) the names and addresses of all general partners and of all limited partners con- 
tributing ten percent or more of the total value of contributions made to the limited partnership 
or entitled to ten percent or more of the profits earned or other income paid by the limited part- 
nership. A limited partnership shall not receive a license if a partner or holder of a ten percent or 
greater interest in the applicant entity designated in this subsection wont not be eligible to hold 
a license issued pursuant to the Liquor Control Act; and 

(c) _ such:additional information regarding the limited Hartiaeah st as the director may 
require to assure full disclosure of the limited partnership's structure and financial responsibility; 

(6) ifthe applicant is a limited liability company, submit as part ofits application the 
following: ' | F Hind MAP f 

(a) acopy of the articles of organization, with a copy of the certificate of filing with the 
public regulation commission; 

(b) the name and addresses of all the managing members and all of the nonmanaging 
members that own a greater than ten percent interest in the limited liability company. Any direct 
or indirect parent entity of the limited liability company with an interest of ten percent or more in 
the applicant entity shall submit application forms and qualify to hold a license; and , 

(ec) such additional information regarding the limited liability company as the direc- 
tor may require to assure full disclosure of the limited liability company's structure and financial 
responsibility; 

(7) ifthe applicant is a trust, submit as part of its application: 

(a) the names and addresses of the trustees; 

(b) the names and addresses of any beneficiaries having control over the property of 
the trust or receiving regular and substantial distributions of principal and income from the trust. 
Any beneficiary receiving regular and substantial distributions from the trust shall qualify to hold 
a license. The director may request a copy of the trust agreement for review, which trust agree- 
ment need not become part of the application. Affidavits as to the operation and distribution of the 
principal and income may be requested in lieu of, or in addition to, the copy of the trust agreement 
that is supplied for review by the department; and 

(c) such additional information regarding the trust as the director may require ‘to as- 
sure full disclosure of the trust's structure and financial responsibility; and 

(8) obtain approval for the issuance from the governing body of the local option district i in 
which the proposed licensed premises. are to be located: in accordance with the provisions of the 
Liquor Control Act, 

B. Except for individual officers, directors, shareholders, members or parnets of entities that 
are publicly traded on a national stock exchange and for individuals who have been fingerprinted 
for another New Mexico license and had_no prior criminal or arrest record, every applicant for a 
new license or for a transfer of ownership of a license shall file with the application two complete 
sets of fingerprints taken under the supervision of and certified to by an officer of the New Mexico 
state police, a county sheriff, a municipal chief of police, a police officer in a foreign country or an 
individual qualified to take fingerprints by virtue of training or experience, for each of the follow- 
ing individuals: ) | 

(1). ifthe applicant is a person, for the applicant; 

(2) ifthe applicant or the holder of a ten percent or greater intehoati in the applicant entity 
is a corporation, for each principal officer, for each member of the board of directors and for each 
stockholder with a ten percent or greater interest in the applicant entity; ) 
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(3). if the applicant or the holder of a ten percent or greater interest in the applicant entity 
is a general partnership, for each partner; 

(4) 5if the applicant or the holder of a ten:percent or greater interest in the applicant entity 
is a limited-partnership, for each general partner, for each limited partner holding a ten percent 
or greater interest in the applicant entity and for any principal officers of the limited partnership; 

(5) «if the:applicant or the holder of a ten percent or greater interest in the applicant entity 
is a limited liability.company, for each managing member, for each member who owns a ten per- 
cent or greater interest in the applicant entity and for any Sl officer of the limited liability 
company; and ». 

(6) if the applicant i is a trust, for each trustee and for éach beneficiary who has control over 
trust property and income or who receives substantial and regular distributions from the trust. 

C. .Upon submission of a sworn affidavit from each person who is required to file fingerprints 
stating that the person has not been convicted of a felony in any jurisdiction and pending the 
results of background investigations, a temporary license for ninety days maybe issued. The tem- 
porary license may be extended by the director for an additional ninety days if the director de- 
termines there is not sufficient time to complete the background investigation or obtain reviews 
of fingerprints from appropriate Beanies A tenapotiary license shall be surrendered immediately 
upon order of the director. 
~ D.. An applicant who files a false eiticiavit shall be deitiad a license: Wher the director deter- 
mines a false affidavit has been filed, the director shall refer the matter to the attorney general-or 
district attorney for prosecution of perjury. 

EK. If an applicant is not a resident of New Mexico, fingerprints: may. be taken under supervi- 
sion and certification of comparable officers in the state of residence of the applicant. 

F. Before issuing a license, the department shall hold.a public hearing within thirty days after 
receipt of the application pursuant to Subsection K of this section, 

G.. An application for transfer of ownership shall be filed with the department no later than 
thirty days after the date a person acquired an ownership interest in a license. It shall contain the 
actual date of sale of the license and shall be accompanied by a sworn affidavit from the owner of 
record of the license agreeing to the sale of the license to the applicant: as well as attesting to the 
accuracy of the information required by this section to be filed with the department. A license shall 
not be transferred unless it will be placed into operation in an actuallocation within one hundred 
twenty days of issuance of the license, unless for good cause shown the director grants an addi- 
tional extension for a length of time determined by the director. 

H. Whenever it appears to the director that there will be more applications for new licenses 
than the available number of new licenses during any time period, a random selection method 
for the qualification, approval and issuance of new licenses shall be provided by the director. The 
random selection method shall allow each applicant an equal opportunity to obtain an available 
license, provided that all dispenser's and retailer's licenses issued in a calendar year shall be is- 
sued to residents of the state. For the purposes of random: selection, the director shall also set a 
reasonable deadline by which applications for the available licenses shall be filed. A person shall 
not file more than one application for each available license and no more than three applications 
per calendar year, 

I, After the deadline set in adetitaenies with Subsection H of this section;'no more than ten 
applications per available license shall be selected at random for priority of qualification and ap- 
proval. Within thirty days after the random selection for the ten priority positions for each license, 
a hearing pursuant to Subsection K of this section shall be held to determine the qualifications of 
the applicant having the highest priority for each available license. If necessary, such a hearing 
shall be held on each selected application by priority until a qualified applicant for each available 
license is approved. Further random selections for priority positions shall also be held pursuant to 
this section as necessary. 

J. All applications submitted for a license shall expire upon the director's final. approval of a 
qualified applicant for that available license. 

K. The director shall notify the applicant by certified mail of the date, time and place of the 
hearing. The hearing shall be held in Santa Fe. The director may designate a hearing officer to 
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take evidence at the hearing. The director or the hearing officer shall have the power to administer 
oaths. 

L. In determining whether a license shall be issued, the: director shall take into consideration all 
requirements of the Liquor Control Act. In the issuance of a license, the director shall specifically con- 
sider the nature and number of prior violations of the Liquor Control Act by the applicant or of any 
citations issued within the prior five years against a license held by the applicant or in which the ap- 
plicant had an ownership interest required to be disclosed under the Liquor Control Act. The director 
shall disapprove the issuance or give preliminary approval of the issuance of the license based upon'a 
review of all documentation submitted and any investigation deemed necessary by the director. 

M. Before a new license is issued for a location, the director shall cause a notice of the applica- 
tion for the license to be posted conspicuously, on a sign not smaller than thirty inches by forty 
inches, on the outside of the front wall or front entrance of the immediate premises for which the 
license is sought or; ifno building or improvements exist on the premises, the notice shall be posted 
at the front entrance of the immediate premises for which the license is sought, on a billboard not 
smaller than five feet by five feet. The contents of the notice shall be in the form prescribed by the 
department, and such posting shall be over a continuous period of twenty days prior to prelimi- 
nary approval of the license. The director shall prescribe the manner in which the posting may be 
accomplished by the licensee, the licensee's representative or the director's designee.’ 

N. A license shall not be issued until the posting requirements of Subsection M of this section 
have been met. iat 

O. All costs of publication and posting shall be paid by the applicant. 

P. It is unlawful for a person to'remove or deface a notice posted in accordance with this sec- 
tion. A person convicted of a violation of this subsection shall be punished by a fine of not more 
than three hundred dollars ($300) or by imprisonment in the county jail for not more than one 
hundred twenty days or by both. 

Q. A person aggrieved by a decision made by the director as to the approval or geninboudl of 
the issuance of a license may appeal to the district court pursuant to the provisions of Section 39- 
3-1.1 NMSA 1978. If the disapproval is based upon local option district disapproval pursuant to 
Subsection H of Section 60-6B-4 NMSA 1978, the local option district shall be a necessary party to 
an appeal. The decision of the director shall continue in force, pending a reversal or modification 
by the district court, unless otherwise ordered by the court. 


History: Laws 1981, ch. 39, § 38; 1983, ch. 6, § 1; 1998 amendments. — Laws 1998,’ch. 55, § 71, amending 
1989, ch. 118, § 1; 1993, ch. 329, § 4; 1998, ch. 55, § 1; Subsection Q to provide for appeals pursuant to Section 12- 
1998, ch. 93, § 1; 1999, ch. 265, § 74; 2003, eh. 246, § 2; 8A-1 (compiled as Section 39-3-1.1 NMSA 1978), was ap- 


2007, ch, 220, § 1. proved March 9, 1998. However, Laws 1998, ch. 93, § 1, 
Cross references. — For definitions of "department" amending Subsection G by deleting "documentation of the 
and "director," see 60-3A-3 NMSA 1978. ; actual purchase price paid for the license" following "shall 
For the Parental Responsibility Act, see Chapter 40, Ar- contain" near the beginning of the second sentence and re- 
ticle 5A NMSA 1978. vising the last sentence to permit the director to grant ex- 
For procedures governing administrative appeals to the tensions for a period of time determined by the director, was 
district court, see Rule 1-074 NMRA. approved March 10, 1998. The section is set out as amended 
The 2007 amendment, effective June 15, 2007, added by Laws 1998, ch. 93, § 1. See 12-1-8 NMSA 1978. 
Paragraph (3) of Subsection A; eliminated the exception The 19938 amendment, effective June 18, 1993, sub- 
that corporations whose stock is listed on a national se- stituted "shall" for "must" in Subparagraph (c) of Para- 
curities exchange do not have to provide the names and graph (3) of Subsection A; deleted the former last sentence 
addresses of officers and directors and stockholders; elimi- of Subsection B, which read; "Licenses may be issued by 
nated from Paragraph (3) of Subsection A the requirement the department pending the results of any investigation 
that a corporation. state the name of its resident agent based on the fingerprints submitted"; added present Sub- 
and the requirement that a power of attorney authorize sections C, D, and G, redesignating former Subsections 
the resident agent to conduct the corporation's business C through M accordingly and making related reference 
in New Mexico; adds Paragraphs (6) and (7) of Subsection changes in Subsections I and O; rewrote the last sentence 
A; excepted certain persons from the requirement to sub-' of Subsection M; deleted "retailer's or dispenser's" before 
mit fingerprints; and added Paragraphs (1) through (6) of » "license" and "where alcoholic beverages are not then be- 
Subsection B. ing sold" after "location" near the beginning of Subsection 
The 2003 amendment, effective July 1, 2003, substi- N; deleted "the hearing for the" after "prior to" near the 
tuted "two hundred dollars ($200)" for "one hundred fifty end of Subsection N; and added the present second sen- 
dollars ($150)" in Paragraph A(1). tence of Subsection R. 
The 1999 amendment, effective July 1, 1999, in Sub- 
section Q, substituted "pursuant to the provisions of Sec- | ANNOTATIONS 
tion 39-3-1.1 NMSA 1978" for "pursuant to the provisions — Section applies to transfer of license. — Although 
of Section 12-8A-1 NMSA 1978." this section and Section 60-6B-10 NMSA 1978 refer only to 
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a license "issued", the sections apply equally to the:trans- 
fer of a license; therefore, the decision by the director of 
the alcohol and gaming division of the department of reg- 
ulation and licensing granting an application for transfer 
of a liquor license was reviewable by way of the statutory 
appeal provided in Subsection M (now Q) of this section. 
Regents of Univ. of N.M. v. Hughes, 1992-NMSC-049, 114 
N.M. 304, 838 P.2d 458. 

Posting requirements must be satisfied before li- 
cense issued. — This section clearly shows that there is 
no authority on the part of the chief of liquor control (now 
director of division of alcohol and gaming) to issue any li- 
cense until the provisions in the statute with reference to 
posting are fulfilled. Baca v. Grisolano, 1953-NMSC-028, 
57 N.M. 176, 256 P.2d 792. 

Posting conspicuous notice mandatory. — This 
section specifies how and where the notice of application 
shall be posted. It is precise and clear. This statute is man- 
datory. Baca v. Grisolano, 19538-NMSC-028, 57 N.M. 176, 
256 P.2d 792. 

"Conspicuous" defined. — The word "conspicuous" 
means: “Obvious to the eye or mind; plainly visible, mani- 
fest, attracting or tending to attract attention, as by rea- 
son of size, brilliance, contrast or station." Baca v. Griso- 
lano, 1953-NMSC-028, 57 N.M. 176, 256 P.2d 792. 

Meaning of "such posting". — The language "such 
posting" in the last sentence of former Subsection C (now 
Subsection M) means that it must be conspicuous and it 
must be on the front entrance of the immediate premises. 
Baca v. Grisolano, 1953-NMSC- 028, 57 N.M. 176, 256 
P.2d 792. 

When notice not posted "conspicuously". — A no- 
tice was not posted conspicuously where it was posted 
back on unimproved property at a distance sufficient so 
that it could not be read by anyone at the edge of the high- 
way and at the fence at the front of the premises but could 
be read only by those who took the trouble to climb over, 
or crawl through and go back to the post to read the notice 
thereon placed. Baca v. Grisolano, 1953-NMSC-028, 57 
N.M. 176, 256 P.2d 792. : 

Purpose of posting requirement. — The purpose 
behind the requirement that there be a posting of the li- 
quor license application is to give notice to any interested 
person who may wish to protest it. Yarbrough v. Montoya, 
1950-NMSC-006, 54 N.M. 91, 214 P.2d 769. 

Protests acceptable in either oral or written form. 
— As no provision is made for a hearing of the protest of 
individuals, it seems that this section concerning posting 
of notice contemplates protests may be in writing or oral. 
Baca v. Grisolano, 1958-NMSC-028, 57 N.M. 176, 256 P.2d 
792; Yarbrough v. Montoya, 1950-NMSC-006, 54 N.M. 91, 
214 P.2d 769. 

Right of appeal from director's decision limited. 
— Since a right of appeal exists only with reference to the 
issuance or refusal to issue of liquor licenses, and appeal 
does not lie from a decision of the chief of the division of 
liquor control (now director of alcohol and gaming divi- 
sion) denying application for the change of location in au- 
thorized use of the existing license. Taggader v. Montoya, 
1949-NMSC-068, 54 N.M. 18, 212 P.2d 1049. 

Generally, court cannot modify or overrule di- 
rector's orders. — As long as the chief of the division 
of liquor control (now director of alcohol and gaming divi- 
sion) acts within the provisions of the law, courts cannot 
modify or overrule his administrative orders, or other- 
wise question the expediency or wisdom shown in issu- 
ing or revoking of liquor licenses. Yarbrough v. Montoya, 
1950-NMSC-006, 54 N.M. 91, 214 P.2d 769. 

District court cannot usurp administrative func- 
tions. — The district court does not have the administra- 
tive function of determining whether or not a liquor per- 
mit should be granted. The Liquor Control Act gives the 
court authority only to determine whether, upon the facts 
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and law, the action of the official in cancelling the license 
was based upon an error of law or was unsupported by 


substantial evidence or clearly arbitrary or capricious; 


otherwise it would be a delegation of administrative au- 
thority to the district court in violation of the constitution. 
Floeck v. Bureau of Revenue, 1940-NMSC-014, 44 N.M, 
194, 100 P.2d 225; Baca v. Grisolano, 19538-NMSC-028, 57 
N.M. 176, 256 P.2d 792. 

District court cannot pass upon legislative pol- 
icy. — It is not for the courts to pass upon the wisdom 
of a legislative policy which removes from the munici- 
pality or county a segment of home rule which has long 
been associated with the liquor traffic. Sprunk v. Ward, 
1947-NMSC-060, 51 N.M. 403, 186 P.2d 382. 

Court's authority under section is limited torde- 
termining whether under the facts and law, the action of 
the chief (now director of alcohol and gaming division) was 
based on error of law, was not supported by substantial ev- 
idence or was patently arbitrary or capricious. Yarbrough 
v. Montoya, 1950-NMSC-006, 54 N.M. 91, 214 P.2d 769. 

License renewal pending approval. — Where the 
liquor chief (now director of alcohol and gaming division) 
had suspended a liquor license, but the district court had 
set this order aside, the dealer was entitled to a renewal 
license subject to revocation or termination in case the dis- 
trict court's judgment should be reversed, on appeal. State 
v. Romero, 1944-NMSC-054, 49 N.M, 127, 158 P.2d 850, 

Aggrieved person needs direct interest to ob- 
tain relief. — A person aggrieved must be a person 
having a direct interest, pecuniary or otherwise, one dif- 
ferent from the public as a whole. Padilla v. Franklin, 
1962-NMSC-083, 70 N.M. 243, 372 P.2d 820. 

‘Aggrieved person must differ from interests of 
public. — Individual and institutional appellants who 
did not set forth nor show such a direct or pecuniary in- 
terest in the matter in controversy as to make them "ag- 
grieved persons" were not entitled ‘to relief under this 
section, since their interests in the public health, safety 
and morals of a community were no different than the 
interests of the public as a whole. Runyan v. Jaramillo, 
1977-NMSC-061, 90 N.M: 629, 567 P.2d 478. 
Jurisdiction of appeal from decision of district 
court. — The court of appeals had original appellate ju- 
risdiction over an order of the division; however, for judi- 
cial economy and because the court of appeals requested 
direction as to the application of case law, the supreme 
court could decide the merits ofthe case. City of Santa Fe 
v. Woodard, 1996-NMSC-058, 122 N.M. 449, 926 P.2d 302. 

Standing necessary for appeal. — Present owner 
of a liquor license which he claimed was within the 10- 
mile limit which could prevent the issuance of a new li- 
cense to opposing party, had a direct pecuniary interest 
as distinguished from the public as a whole, and was an 
aggrieved person who had standing to appeal the deci- 
sion of the chief of division of liquor control (now direc- 
tor of alcohol and gaming division). Runyan v. Jaramillo, 
1977-NMSC-061, 90 N.M. 629, 567 P.2d 478. 

One appealing solely as remonstrant lacks stand- 
ing. — One who appeals solely as a remonstrant challeng- 
ing the jurisdiction of the chief of division (now director 
of alcohol and gaming division) in regard to the issuance 
of licenses to other applicants has no standing under this 
section. Padilla v. Franklin, 1962-NMSC-0838, 70 N.M. 
243, 372 P.2d 820. 

Writ of mandamus available as remedy when no 
right to appeal. — The fact that a city has no right to 
an appeal does not mean that it cannot bring an.action 
for a writ of mandamus. City of Santa Rosa v. Jaramillo, 
1973-NMSC-119, 85 N.M. 747, 517 P.2d 69. 

When issuance of writ of mandamus erroneous. 
— Where a letter from the division of liquor control (now 
director of alcohol and gaming division) clearly shows that 
the application had been considered and in fact that the 
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application cannot be processed because the quota of one 
license to each 2000 people has been more than filled in 
Rio Arriba county, there can be no doubt this amounted 
to a final decision on the division's part to refuse the ap- 
plication. A decision is a determination arrived at after 
consideration, an opinion formed, or a course of action de- 
cided upon. The applicant's remedy upon being advised of 
the decision was by appeal to the district court of Santa Fe 
county as expressly provided by this section. It follows that 
the district court erred in entering its judgment ordering 
the issuance of a peremptory writ of mandamus. Armijo v. 
Armijo, 1967-NMSC-102, 77 N.M. 742, 427 P.2d 258. 


60-6B-3. Wholesaler's lien. 
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Law reviews. — For comment on Continental Oil Co. 
v, Oil: Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 
(1962), see 3 Nat. Resources J. 178 (1963). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors §§ 160, 183, 187, 189, 190, 
192, 194, 195. 

Grant or renewal of liquor license as affected by. fact 
that applicant held such license in the past, 2 A.L.R.2d 
1239, 

Transfer of retail liquor license or permit from one ines 
tion to another, 98 A.L.R.2d 1123. 

48 C.J.S. aac Liquors §§ 116, 138, 142, 168. 


The transfer, assignment, sale or lease of any license shall not be approved until the director is 
satisfied that all wholesalers who are creditors of the licensee have been paid or that satisfactory 
arrangements have been made between the licensee and the wholesaler for the payment of such 
debts. Such debts shall constitute a lien on the license, and the lien shall be deemed to have arisen 
on the date when the reve was originally incurred. 


History: 1978 Comp., § 60-6B-3, enacted by Laws 
1991, ch. 257, § 2. 

Cross ¥eferchoas: . — For definition of "director," see 
60-3A-3G NMSA 1978. ' 

Repeals and reenactments. — Laws 1991, ch. 257, 
§ 2 repeals former 60-6B-3 NMSA 1978, as amended by 
Laws 1984, ch. 58, § 2, relating to transfer of licenses, and 
enacts the above section, effective June 14, 1991. For pro- 
visions of former section, see 1987 Replacement Pamphlet. 


ANNOTATIONS 


General lien law not applicable. — General lien law 
does not apply..to a claim made under this section, .D & 
M, Inc. v. United N.M. Bank, 114.B.R, 274 (Bankr. D.N.M. 
1990). 

Notice of lien. — This section does not require that no- 
tice of the lien. be recorded to effectuate the liquor whole- 
saler's lien.Jn re What D'Ya Call It, Inc., 1986-NMSC-098, 
105 N.M. 164, 730 P.2d 467. 

This section does not require notice.of the lien to be filed 
to perfect, the liquor wholesaler's lien. Automatic perfec- 
tion of the wholesaler's lien occurs on the date the debt is 
incurred. The statute allows a wholesale liquor distribu- 
tor to forego the requirement of filing a financing state- 
ment each time a credit sale is made to a retail distribu- 
tor, D.& M, Inc. v. United N.M. Bank, 114 B.R..274 (Bankr. 
D.N.M. 1999), 


Priority of lien, — A lien pursuant to this section has 
a superpriority status over other lienholders, including 
the tax lien in favor of the state, unless the latter liens 
were perfected under Section 7-1-38 NMSA 1978 or un- 
der applicable general law prior to the date the licensee 
incurred debts owed to wholesaler creditors. In re What 
D'Ya Call It, Inc., 1986-NMSC-098, 105 N.M. 164,.730 
P.2d 467, ; . 

Liquor, wholesalers have a superpriority lien over all 
lien holders, with the exception of the New Mexico taxa- 
tion and revenue department, if the tax lien is perfected 
pursuant to Section 7-1-38 NMSA 1978. The tax lien is 
effective as of the date the notice is filed. D & M, Inc, v. 
United N.M. Bank, 114 B.R, 274 (Bankr. D.N.M. 1990). 

Liquor wholesalers' superpriority liens created by this 
section were prior to a bank's perfected security interest 
even if there was a violation of Section 60-7A-9 NMSA 
1978, governing credit extension by wholesalers. D & M, 
Inc. v. United N.M. Bank, 114 B.R. 274 (Bankr. D.N.M. 
1990). 

This section does not allow the wholesaler to claim pri- 
ority for each subsequent sale as of the date of the first 
transaction, Instead, each separate credit sale creates a 
separate lien. All liens other than tax liens become sub- 
ordinate to the wholesaler's liens regardless of the date of 
perfection. D & M, Inc, v. United N.M. Bank, 114 B.R. 274 
(Bankr, D.N.M. 1990). 

Am, Jur. 2d, A.L.R. and C.J.S..references, — Secu- 
rity interests in liquor licenses, 56 A.L.R.4th 1131. 


60-6B-4. Issuance or transfer of license; approval of appropriate 


governing body. 


A... Prior to the approval of the issuance of a new license, and prior to the approval of a trans- 
fer permitted by Section 60-6B-3 or 60-6B-12 NMSA 1978, the director shall notify the governing 
body of the director's preliminary approval of the issuance or transfer of the license. Notice to the 


governing body shall be by certified mail. 


B. A governing body that has received a notice of preliminary approval of the issuance or 
transfer of a license from the department may approve or disapprove the issuance or transfer of 
the license in. accordance with the provisions of this. section... 

‘C..-Within forty-five days after receipt of a notice of preliminary approval from the eGartumentt, 
the governing body shall hold a public hearing on the question of whether the department should 


approve the proposed issuance or transfer, 
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D. The governing body shall give notice of the public hearing, as required by Subsection C of 
this section, and the notice shall: 

(1). be published at least twice, with the initial notice published at least thirty days before 
the hearing, in a newspaper of general: circulation within the territorial limits of the governing 
ney 

, (2) in addition to required print publication, be published on a local option district's web 
site, if the district has a web site; 

(3). set forth: 

(a) the date, time and place of the hearing; 

(b) the name and address of the licensee; 

(c) the action proposed to be taken by the department; 

(d) the location of the licensee's premises; and 

(e) such other information as may be required by the department; and 

(4) be sent by certified mail to the applicant. 

E. The governing body may designate a hearing officer to conduct the hearing. A record shall 
be made of the hearing. 

F. The governing body may disapprove the issuance or transfer of the license if: 

(1) the proposed location is within an area where the sale of alcoholic beverages is prohib- 
ited by the laws of New Mexico; 

(2) the issuance or transfer would be in violation of a zoning or other ordinance of the 
governing body; or 

(3) the issuance or transfer would be detrimental to the public health, safety or morals of 
the residents of the local option district. 

G. Within thirty days after the public hearing, the governing body shall notify the department 
as to whether the governing body has approved or disapproved the proposed issuance or transfer 
of the license. If the governing body fails to either approve or disapprove the issuance or transfer of 
the license within thirty days after the public hearing, the director may give final approval to the 
issuance or transfer of the license. 

‘H.. If the governing body disapproves the issuance or transfer of the license, it shall notify the 
department within the time required by Subsection G of this section setting forth the reasons for 
the disapproval. A copy of the minutes of the public hearing shall be submitted to the department 
by the governing body with the notice of disapproval. If the governing body disapproves of the issu- 
ance or transfer of the license, the director shall disapprove the issuance or transfer of the license. 

I. If the governing body approves the issuance or transfer of the license, it shall notify the de- 
partment within the time required by Subsection G of this section of its approval. If the governing 
body approves of the issuance or transfer of the license, the director shall approve the issuance or 
transfer of the license. 


History: Laws 1981, ch. 39, § 40; 2015, ch. 102, § 6. the phrase "set forth:" as Paragraph (3) of Subsection D; 


The 2015 amendment, effective July 1, 2015, changed added new Subparagraph D(3)(a) and redesignated the 
the notice requirements for a hearing prior to the approval succeeding subparagraphs accordingly; deleted the para- 
of the issuance of a new liquor license or of a transfer of a graph designation from former Paragraph (2) of Subsec- 
liquor license; in Subsection A, after "prior to the approval tion D and deleted "sending a notice"; designated the 
of", deleted "any" and added "a", after "Section", deleted language from former Paragraph (2) of Subsection D as 
"39 or 113 of the Liquor Cantal Act and added "60-6B-3 Paragraph (4) of Subsection: D; in Paragraph (4) of Sub- 
or 60-6B-12 NMSA 1978", after "governing body of", de- section D, after "(4)", added "be sent", and after "mail to 
leted "his" and added "the director's"; in Subsection B, the applicant", deleted "of the date, time and place of the 
after "governing body", deleted "which" and added "that"; public hearing". 


in the introductory sentence of Subsection D, after "D.", 
deleted "Notice of the public hearing required by Subsec- 
tion C of this section shall be given by", and after "govern- 


~ ANNOTATIONS 


Motion to intervene held timely. — Indian tribe po- 


ing body", deleted "by" and added "shall give notice of the litical chapter's motion to intervene on appeal in a liquor 
public hearing, as required by Subsection C of this section, license transfer case was timely filed, where the proposed 
and the notice shall", in Paragraph (1) of Subsection D, transfer site was located within the geographical boundar- 
after "(1)", deleted "publishing a notice of the date, time ies of the chapter, and the chapter wished to argue on be- 
and place of the hearing at least peers week for two ge half of the state's position on appeal. Thriftway Mktg. Corp. 
secutive weeks" and added "be published at least twice, v. State. 1990-NMCA-115, 111 N.M. 763, 810 P.2d 349. 

with the initial notice published at least thirty days before Rosters preservation nicveneiers required. — Be- 
the hearing", and after the semicolon, deleted "The notice cause applicants at administrative hearings often are 
shall"; added Paragraph (2) of Subsection D; redesignated not represented by legal counsel, state statutes do not 
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require formal preservation of error before. appeal may 
be taken from these decisions. Dick v. City of Portales, 
1994-NMSC-092, 118 N.M. 541, 883 P.2d 127, 

Same standard applicable to transfers and issu- 
ance of new licenses, — Once voters approve the sale 
of alcoholic beverages in a community and the proposed 
location meets zoning and ordinance requirements, denial 
of either the transfer of a license, or issuance of a new 
license, must be based on a finding of health, safety, or 
moral hazards at the location. City of Santa Fe v. Wood- 
ard, 1996-NMSC-058, 122 N.M. 449, 926 P.2d 302. 

Transfer of license despite municipal disapproval. 
— Under the Liquor Control Act, Section 60-3A-1 NMSA 
1978, the director of the alcohol and gaming division of 
the New Mexico regulation and licensing department may 
approve a transfer of a license despite municipal disap- 
proval. The director must'so act if the governing body fails 
to submit evidence supporting its decision or if, on its face, 
the governing body's decision is not based on evidence 
pertaining to the specific prospective transferee or loca- 
tion. Southland Corp. v. Manzagol, 1994-NMSC-099, 118 
N.M. 428, 882 P.2d14. 

City's disapproval of new license not supported 
by evidence. — Since there was an absence of substan- 
tial evidence to support the conclusion of negative impact 
upon the health, safety, or morals of residents of the area, 
the city's disapproval of a restaurant license to sell beer 
and wine was properly disregarded by the director. City 
of Santa Fe v. Woodard, 1996-NMSC- 058, 122 N.M. 449, 
926 P.2d 302, 

Day care and transfer of liquor license. — Where 
evidence was presented to the: hearing officers showing. 
that.a day care was mot an accredited institution and that, 
its employees and owner were not licensed teachers, there 
was substantial evidence to support the conclusion that the 
day care was not a "school" for the purposes of a liquor li- 
cense transfer. Concerned Residents for Neighborhood Inc. 
v. Shollenbarger, 1991-NMCA-105, 113 N.M. 667, 831 P.2d 
608, overruled on other grounds by Regents of Univ. of N.M. 
v. Hughes, 1992-NMSC-049, 114 N.M. 304, 838 \P.2d 458. 

Discretion of director. — The word "may" as used 
in Subsection G invests the director with discretion as to 
whether to give final approval'to the issuance or transfer 
of a license when a governing body of a county has failed 
to either approve or disapprove the issuance or transfer of 
the license within 30 days after a public hearing. Thrift- 
way Mktg. Corp. v. State, 1992-NMCA-092, 114 N.M. 578, 
844 P.2d 828, 

Disapproval of transfer. — City council's decision 
to disapprove transfer of a liquor license as part of the 
administrative licensing process had to be supported by 
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substantial evidence using whole record review. Dick v. 
City of Portales, 1994-NMSC-092, 118 N.M. 541, 883 P.2d 
127. 

Disapproval of transfer based on moral consid- 
erations, — To support a disapproval of the transfer of 
ownership of a liquor license alone, any detriment to the 
morals of the residents of the local option district must 
relate'to the qualifications of the transferee to hold the 
license. Dick v. City of Portales, 1994-NMSC-092, 118 N.M. 
541, 883 P.2d 127. 

In a proceeding regarding the transfer of a liquor li- 
cense, testimony’ that a greater availability of alcohol 
would i increase the possibility of accidents involving harm 
in the community was based upon speculation and was 
irrelevant; it was relevant, if at all, only to general safety 
concerns and ‘was unsubstantiated with statistics based 
on facts. relevant to the local community. Disapproval of a 
liquor license transfer must be based upon authentic facts 
related to a specific prospective licensee or location. Town 
& Country Food Stores, Inc. v. Hughes, 1994-NMSC-093, 
118 N.M. 545, 883 P.2d 131. 

The city commission failed to support its finding that 
the particular liquor license transfer would be detrimen- 
tal to the safety of the residents and therefore its disap- 
proval was invalid. Town & Country Food Stores, Inc. v. 
Hughes, 1994-NMSC-093, 118 N.M. 545, 883 P.2d 131. 

Constitutionality of moral considerations. — The 
delegation to a municipality of the legislative authority 


to disapprove the transfer of a liquor license on moral as 


well as on safety and health grounds is within the tra- 
ditional definition of the state's police power and thus 
constitutional. Dick v: City of Portales, 19983-NMCA-125, 
116 N.M. 472, 863 P.2d 1093, rev'd on other grounds, 
1994-NMSC-092, 118 N.M. 541, 883 P.2d 127. 

No authority to restrict licensee's operation as 
condition for approval of waiver. — This section con- 
fers no express authority on local government to limit or 
restrict the operation of a licensee as a condition for ap- 
proving the waiver of the distance requirement imposed 
by the predecessor of Section 60-6B+10 NMSA 1978, nor 
can such authority be inferred in view of the state's pre- 
emptive role in the regulation of liquor establishments, 
1980 Op. Att'y Gen. No. 80-23. 

Delegation of liquor law functions to local gov: 
ernments strictly construed. —. Although there is 
no present question concerning the propriety of certain 
statutes delegating liquor law functions to local govern- 
ments, such statutes must be strictly construed against 
any greater delegation of legislative power than clearly 
appears in the language used. 1980 Op. Att'y Gen. 
No. 80-23. 


60-6B-5. Expiration and renewal of licenses. 


A.. All licenses provided for in the Liquor Control Act, except for nonresident licenses and com- 
mon carrier registrations, shall be issued for a one-year period except for new licenses issued after 
the beginning of the license year. Nonresident licenses and common carrier registrations shall'be 


issued for a three-year period. 


B. The license year for dispenser, retailer and canopy licenses shall-end on June 30 of each 
year. All dispenser, retailer and canopy licenses shall expire on June 30 unless renewed. The an- 
nual renewal application and renewal fee are due on April 1 of each year. 

C._.The license year for restaurant, club, wholesaler and manufacturer licenses shall end on Octo- 
ber 31 of each year, All restaurant, club, wholesaler and manufacturer licenses shall expire on October 31 
unless renewed: The annual renewal application and renewal fee are due on August 1 of each year. , 

D.. All licenses not provided for in Subsections B and C of this section,| except’ nonresident 
licenses and common:carrier registrations, shall expire on February 28 of each year, The annual 
renewal application and renewal fee are due on December 1 of each year. 
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_ E. Nonresident licenses and common carrier registrations shall expire on June 30 every three 
years. The renewal application and renewal fee are due on April 1 of each third year. 

.F)  Alicense'shall not be issued or renewed if the applicant or licensee is delinquent in payment 
of any taxes administered by the taxation and revenue department. 

G. The director shall also determine whether there exists any other reason why a license 


should not be renewed. 


H. Ifthe director determines that the license should not, be renewed, the divsfite shall enter 
an order requiring the licensee, after notice, to show cause why the license should be renewed, and 
the director shall conduct:a hearing on the matter. If, after the hearing, the director finds that no 
reason exists why the license should not be renewed, the director shall renew the license. 

I. Beginning on the effective date of this 2021 act, the director shall waive the next annual 
renewal fee for all licenses provided for in the Liquor Control Act. 


History) Laws 1981, ch. 39, § 41; 1998, ch. 79, § 5; re- 
pealed and reenacted by Laws 2015, ch, 86, § 2; 2021, 
ch. 6, §'1. 

Compiler' s aang — Laws 2021, ch. 6 contained an 
emergency clause and was approved on March 9, 2021, 
"The effective date of this 2021 act", referred to in Subsec- 
tion I, was March 9, 2021. 

Repeals and reenactments. — Laws 2015, ch. 86, § 2 
repealed former 60-6B-5 NMSA 1978, and enacted a new 
section, effective June 19, 2015. 

The 2021 amendment, effective March 9, 2021, re- 
quired the director of the alcoholic beverage control divi- 
sion to waive the next annual renewal fee for all liquor li- 
censes holders following the effective date of this act; and 
added Subsection I. 

The 1998 amendment, effective May 20, 1998, in- 
serted "except nonresident licenses and common carrier 
registrations", and deleted "and regulations" follow- 
ing "the rules" in the first sentence; inserted the second 


sentence; and substituted ' nave! period” for."year" at 
the end of the third sentence. 


ANN OTATIONS 


License not renewed as a matter of law. — Where 
the licensee timely applied for a license, met all require- 
ments for renewal of the license, the license had not been 
suspended or revoked, no taxes were due, and there were 
no outstanding citations and where the state failed to re- 
new the license before it, expired on June 30, the license 
was not renewed by operation of law. Santillo v. N.M. Dept. 
of Public Safety, 2007-NMCA=159, 143 N.M. 84, 173 P.3d 
6, cert, denied, 2007-NMCERT-011,' 143 N,M. 155, 173 
P.3d 762. 

License of person convicted of felony. — The direc- 
tor of the department of alcoholic beverage control (now 


alcohol and gaming division) has the duty, authority and 


power to revoke or cancel a liquor license owned by a 
person who is convicted of a felony. 1987 Op. Att'y Gen. 


No. 87-02. 


60-6B-6. Corporate licensees; limited partnership licensees; reporting. 


A. A corporation that holds a license issued under the Liquor Control. Act [60-3A-1 NMSA 
1978] shall notify the director within thirty days after the occurrence of any change in the officers, 
directors or holders of more than ten percent of the voting stock of the corporation, giving the 
names and addresses of the new officers, directors or stockholders. A corporate licensee shall also 
notify the director immediately of a change of agent by filing a new power of attorney. The director 
shall by regulation define what corporate changes, including but not limited to transfer of stock, 
merger and consolidation, constitute transfers of ownership of corporate licenses and shall, upon 
making such a determination, order appropriate compliance with the Liquor Control Act, provided 
that a transfer of ownership of a corporate license shall not’ be deemed to occur where ultimate 
ownership of the corporation does not change. 

B. A limited partnership that holds a license issued under the Liquor Control Act shall notify 
the director within thirty days after the occurrence of any change of general partners or of limited 
partners contributing ten percent or more. of the total value of contributions made to the limited 
partnership or entitled to ten percent or more of the profits earned or other compensation by way 
of income paid by the limited partnership. The director shall by regulation define what limited 
partnership changes constitute transfers of ownership of limited partnership licenses and shall, 
upon making such determination, order appropriate compliance with the Liquor Control Act, pro- 
vided that a transfer of ownership of a licensee that is a limited partnership shall not be deemed 
to occur where ultimate ownership of the limited partnership does not change. 

C. Alegal entity that isnot a corporation or limited partnership and that holds a license issued 
under the Liquor Control Act shall notify the director within thirty days after the occurrence of 
any change in the trustees, partners, owners or members of more than a ten percent interest in 
the entity, giving the names and addresses of the new trustees, partners or owners. The director 
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shall by regulation define what entity changes constitute’a transfer of ownership of such entity's 
license and shall, upon making such determination, order appropriate compliance with the Liquor 
Control Act, provided that a transfer of ownership of a licensee shall not be deemed to occur r where 
there is no change in the ultimate ownership of the legal entity. 


History: Laws 1981, ch. 39, § 42; 1984, ch. 58, § 3; The 2007 amendment, effective June 15, 2007, pro- 


2007, ch. 220, § 2. vided.in Subsections A, B and C that a transfer of owner- 
Cross references. — For definition of "director", see ship of a license shall not be deemed to occur where the 
60-3A-3G NMSA 1978. ownership of the corporation, limited partnership or the 


ultimate ownership of the legal entity does not change. 


60-6B-7. Cancellation of license for failure to engage in business. 


A. Any license issued under the provisions of the Liquor Control Act [60-3A-1 NMSA 1978] 
shall be canceled if the licensee fails to commence operation of the licensed business within one 
hundred twenty days after the license is issued and to continuously operate during customary 
hours and days of operation for that type of business; provided, however, the director may extend 
that period for a length of time determined by the director. 

B. If after the one-hundred-twenty-day period or additional extension period specified in Sub- 
section A of this section the licensee ceases to operate the licensed business during customary 
hours and days for that type of business for more than ten days, he shall notify the director in 
writing within five days of the cessation. 

C. The director may grant temporary suspensions in the operation of the licensed business 
upon receipt of the notice provided in Subsection B of this section. A temporary suspension shall 
be for a period determined appropriate by the director. 

D..-The license of any person failing to comply with any provision of this section shall be 
canceled after notice and hearing complying with the provisions of Section 60-6C-4 NMSA 1978. 


History: Laws 1981, ch. 39, § 43; 1984, ch. 58, § 4; State ex rel. McCulloch, 1971-NMSC-017, 82 N.M. 296, 


1998, ch. 93, § 2. 480 P.2d 691. 
Cross references, — For definition of "director," see When mandamus lies to compel cancellation. — 
60-3A-3G NMSA 1978. Where the director has a clear and present legal duty to 
The 1998 amendment, effective May 20, 1998, in Sub- cancel the liquor license in question because of nonuse 
section A, substituted "that" for "such" and "for a length in compliance with this statute, he has no discretionary 
of time determined by the director" for:"when construc- matters to consider, and mandamus will lie to compel 
tion or major renovation of a proposed licensed premises action by the director. City of Santa Rosa v, Jaramillo, 
is planned by the licensee" near the end; inserted "or addi- 19738-NMSC-119, 85 N.M. 747, 517 P.2d 69. 
tional extension period" near the beginning of Subsection — Legislative intent. — The clear wording of this sec- 
B; and rewrote the last sentence in Subsection C. tion indicates that the legislature intended that, except 


in rare instances, liquor licensees should keep the usual 


ANNOTATIONS hours on the usual days that bars and package stores are 
Determination of facts required prior to cancel- customarily open. 1963-64 Op. Att'y Gen. No. 63-121. 
lation. — Before cancelling a license pursuant to this Provisions of section are mandatory, 1975 Op. Att'y 
section, the chief of division (now director of alcohol and Gen. No. 75-82. 4 (en Ang 
gaming division) must determine the facts which would Meaning of shall Oe This section 18 mandatory 
authorize the cancellation. Crowe v. State ex rel. McCull- and the word "shall" means "must." 1967 Op. Att'y Gen. 
och, 1971-NMSC-017, 82 N.M. 296, 480 P.2d 691. No, 67-1403: he lO ice 
License cannot be cancelled by operation of law Law reviews. — For article, "An Administrative Pro- 


as to do so would relieve the chief of division (now direc- cedure Act for New Mexico," see 8 Nat, Resources J. 114 


tor of alcohol and gaming division) of his duties to make (1968). 
a determination of facts authorizing the cancellation Am. Jur, 2d, A.L.R. and C.J.S. references. — 13 Am. 
and to effect the cancellation pursuant thereto. Crowe v. Jur, 2d Cancellation of Instruments § 6; 89 Am. Jur, 2d 


Intoxicating Liquors § 196. 
48 C.J.S. Intoxicating Liquors § 175. 


60-6B-8. Repealed. 


Repeals. — Laws 1991, ch. 257, § 5 repeals 60-6B-8 licensed business, effective June 14, 1991. For provisions 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 44; relat- of former section, see 1987 Replacement Pamphlet. 
ing to death of licensee or dissolution or termination of the 


162 


© 2022 State of New Mexico. New Mexico Compilation Commission: All ri ghts reserved. 


60-6B-9 LICENSE PROVISIONS 60-6B-10 


60-6B-9. Discontinuance of business or death of licensee; judicial sales. 


A. Ifa retailer, dispenser, canopy licensee, restaurant licensee, club licensee or governmental 
licensee or its lessee discontinues business for any reason or the licensee dies, the stock of alcoholic 
beverages owned at the time of the discontinuation of business or the death of the licensee may be 
sold in whole or in part to any other retailer, dispenser, canopy licensee, restaurant licensee, club 
licensee or governmental licensee or its lessee or to. a New Mexico wholesaler. without the seller 
incurring criminal or civil liability under the provisions of the Liquor Control Act [60-3A-1 NMSA 
1978]. 

B. If the stock of alcoholic. beverages is sold under execution or attachment or by order of a 
court, the stock shall be sold only to other New Mexico retailers, dispensers, canopy licensees, 
restaurant licensees, club licensees, governmental licensees or their lessees or to a New Mexico 
wholesaler. 


History: Laws 1981, ch. 39, § 75, 48 C.J.S, Intoxicating Liquors § 115. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d Intoxicating Liquors § 115. 


60-6B-10. Locations near church or school; restrictions on licensing. 


No license shall be issued by the director for the sale of alcoholic beverages at a licensed prem- 
ises where alcoholic beverages were not sold prior to July 1, 1981 that is within three hundred 
feet of a church or school. A license may be granted for a proposed licensed premises if the owner 
or lessee has, prior to establishment of a church or school located within three hundred feet of 
the proposed licensed premises, applied for, been granted and maintained a valid building per- 
mit for the construction or renovation of the proposed licensed premises and has filed on a form 
prescribed by the director a notice of intention to apply for transfer of a license to the proposed 
licensed premises. A license may be granted for a proposed licensed premises if a person has ob- 
tained a waiver from a local option district governing body for the proposed licensed premises. A 
license may be granted for a proposed licensed premises if a person has obtained a restaurant A 
license or a restaurant B license pursuant to Section 60-6A-4 NMSA 1978. For the purposes of this 
section, all measurements taken in order to determine the location of licensed premises in rela- 
tion to churches or schools shall be the straight line distance from the property line of the licensed 
premises to the property line of the church or school. This provision shall not apply to a church 
that has been designated as a historical site by the cultural properties review committee and that 
does not have a regular congregation. 


History: Laws 1981, ch. 39, § 45; 1986, ch. 29, § 1; alcohol. City of Santa Fe v. Tomada, 2014-NMCA-022, cert. 


1997, ch. 223, § 1; 2021, ch. 7, § 34. granted, 2014-NMCERT-001. 
Cross references. — For cultural properties review Measurement to the boundary of the licensed 
committee, see 18-6-4 NMSA 1978. ... premises. — Where the straight-line distance from the 
The 2021 amendment, effective July 1, 2021, provided actual licensed premises to the north boundary of the 
that a license may be granted for a "proposed licensed © school grounds was 377.53 feet and the straight-line dis- 
premises" if a person has obtained a restaurant A license tance from the boundary of the'real property on which the 
or a restaurant B license; and added "A license may. be licensed premised was located to the school, grounds was 
granted for a proposed licensed premises if a person has 155.05 feet, the location of the licensed premises did not 
obtained a restaurant A license or a restaurant B license violate the distance prohibition of Section 60-6B-10 NMSA 
pursuant to Section 60-6A-4. NMSA 1978". j 1978. City of Santa Fe v: Tomada, 2014-NMCA-022, cert. 

The 1997 amendment, effective June 20, 1998, de- granted, 2014-NMCERT-001. 
leted "before the effective date of the Liquor Control Act" Section applies to transfer of license, — Although 
at the end of the third sentence, deleted the former fourth Section 60-6B-2 NMSA 1978 and this section refer only to 
and fifth sentences relating to a waiver being granted for . _a license "issued", the sections apply equally to the trans- 
licensed premises of at least fifteen stories in class A coun- fer of a license; therefore, the decision by the director of 
ties after the effective date of that act, and made minor the alcohol and gaming division of the regulation and li- 
stylistic changes. censing deparment granting an application for transfer of 
a liquor license was reviewable by way of the statutory ap- 
ANNOTATIONS . peal provided in Subsection M (now Q) of 60-6B-2 NMSA 


The phrase "property line of the licensed prem- 1978, Regents of Univ. of N.M..v. Hughes, 1992-NMSC-049, 


ises" in Section 60-6B-10 NMSA 1978 refers to the LL Nt 304, 508 Pad 450, 


outer boundary of the licensed premises themselves, that Functional test to be used. — Courts should apply a 
is, the premises actually used’ to sell, serve, or consume functional test to decide whether property located within 
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300 feet of a proposed licensed premises is or is nota 
school; however, this does not mean that only the build- 
ing or other structure used for educational purposes falls 


within the definition of "school" and that adjacent prop- 


erty, even if used for a parking lot, may not be considered 
as meeting the functional test:,any such adjacent land 
used for school purposes, which may include the parking 
of vehicles used by students in attending classes or other- 
wise participating in educational or instructional activi- 
ties, may fall within the definition of "school". Regents of 
Univ. of N.M. v. Hughes, 1992-NMSC-049, 114 N.M. 304, 
838 P.2d 458. 

Standards for waiver must be defined and uni- 
formly applied. — Any action taken by a home rule.mu- 
nicipality to condition its consent to waive the distance re- 
quirement of this section must have uniform application 
to all persons requesting the waiver and must contain 
definable standards for the imposition of those conditions, 
1980 Op. Att'y Gen, No, 80-23. 

Waiver may not be conditioned on restriction of 
operations. — There is no express authority for a local 
government to limit or restrict the operation of a licensee 


BUSINESS LICENSES 


60-6B-12 


be inferred in view of the state's preemptive role in the 
regulation of liquor establishments, 1980 Op. Att'y Gen. 
No. 80-23. 

To determine proximity of proposed liquor es- 
tablishment to an established church or ‘school, the 


+. measurement should be made between the limits of the 


real property of the church or school within which the or- 
dinary and usual activities incident to such institutions 
are conducted and that portion of the structure in which 


_ alcoholic beverages are actually to be sold. 1974 Op. Att'y 


Gen, No. 74-18. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d Intoxicating Liquors §§ 139, 147 to 152, 156. 

"School," "schoolhouse," or the like within statute pro- 
hibiting liquor sales within specified distance thereof, 49 
A.L.R.2d 1108, 

"Church" or the like within statute prohibiting liquor 
sales within specified distance thereof,'59 A.L.R.2d 1439. 

Measurement of distance for purposes of enactment 
prohibiting sale, or license for sale, of intoxicating liquor 
within given distance from church, university, school, or 
other institution or property as base, 4 A,L.R.3d 1250. 


as a condition for approving the waiver of the distance re- 48 C.J.S. Intoxicating Liquors § 136. 


quirement imposed by this section, nor can such authority 


60-6B-11. Repealed. 


Repeals. — Laws. 2021, ch. 7, § 86 repealed 60- 6B- 11 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 46, relat- 
ing to locations near military installations, restrictions on 


licensing, effective July 1, 2021. For provisions of former 
section, see the 2020 NMSA 1978 on NMOneSource.com. 


60-6B-12. Inter-local option district and inter-county transfers. 


A. Dispenser's and retailer's licenses originally issued before July 1, 1981, except rural dispens- 
er's and rural retailer's licenses that were replaced by dispenser's licenses pursuant to Section 60- 
6B-16 NMSA 1978, and except canopy licenses replaced by dispenser's licenses pursuant to Sec- 
tion 60-6B-16 NMSA 1978 before calendar year 2017 or after calendar year 2020, may be transferred 
to any location within the state, except class B counties having a population of between fifty-six 
thousand and fifty-seven thousand according to the 1980 federal decennial census, the municipali- 
ties located within those class B counties and any municipality or county that prohibits by election 
the transfer of a license from another local option district, without regard to the limitations on the 
maximum number of licenses provided in Section 60-6A-18 NMSA 1978, not otherwise contrary to 
law, subject to the approval of transferring locations of those liquor licenses by the governing body 
for that location; provided that the requirements of the Liquor Control Act [60-3A-1 NMSA 1978] 
and department regulations for the transfer ‘of licenses are fulfilled; and provided further that: 

(1) beginning in calendar year’ 1997, no more than ten dispenser's or retailer's licenses 
shall be transferred to any local option district in any calendar year; and 

(2). the dispenser's or. retailer's licenses transferred under this section shall count in the 
computation of the limitation of the maximum number of licenses that may be issued in the future 
in any local option district as provided in Section 60-6A-18 NMSA 1978 for the purpose of deter- 
mining whether additional licenses may be issued in the local option district sees the BE gna 
of Subsection H of Section 60-6B-2 NMSA 1978. 

B. Transfer of location of a liquor license pursuant to Subsection A of this section shall become 
effective upon approval.of the local governing body, unless within one hundred twenty days after the 
effective date of the Liquor'Control Act a petition requesting an election on the question of approval 
of statewide transfers of liquor licenses into that local option district is filed with the clerk of the lo- 
cal option district.and the petition is signed by at least five percent of the number of registered voters 
of the district. The clerk of the district shall verify the petition signatures. If the petition is verified 
as containing the required number of signatures of registered voters, the governing body shall adopt 
a resolution calling an election on the question of approving or disapproving statewide transfers of 
liquor licenses into that district. Notice of such election shall be published as provided in the Local 
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Election Act [Chapter 1, Article 22 NMSA 1978], and the election shall be held within sixty days 
after the date the petition is verified or it may be held in conjunction with a regular election of the 
governing body if such election occurs within sixty days after the date of verification. If a majority 
of the registered voters of the district voting in such election votes to approve statewide transfers of 
liquor licenses into the local option district, each license proposing to be transferred shall be subject 
to the approval of the governing body. If the voters of the district voting in the election vote against 
the approval, then all statewide transfers of liquor licenses pursuant to Subsection A of this section 
shall be prohibited in that district, unless a petition is filed requesting the question be again submit- 
ted to the voters as provided in this subsection. The question of approving or disapproving statewide 
transfers of liquor licenses into the local option district shall not be submitted again within two 
years from the date of the last election on the question. 

C. Any dispenser's license transferred pursuant to this section outside its local option district 
shall only entitle the licensee to sell, serve or permit the consumption of alcoholic beverages by the 
drink on the licensed premises. This subsection shall not apply to any license transferred out of a 
class B county having a population of between fifty-six thousand and fifty-seven thousand accord- 
ing to the 1980 federal decennial census. ; 

D. Rural dispenser's, rural retailer's and rural club licenses issued under any former act may 
be transferred to any location, subject to the restrictions as to location contained in the Liquor 
Control Act, within the unincorporated area of the county in which they are currently located; 
provided that they shall not be transferred to any location within ten miles of another licensed 
premises; and provided further that all requirements of the Liquor Control Act and department 
regulations for the transfer of licenses are fulfilled. | 


History: Laws 1981, ch. 39, § 113; 1984, ch. 58, § 5; Paragraphs (1) and (2) of Subsection A; in Paragraph (1) of 
1985, ch. 183, § 1; 1991, ch. 257, § 3; 1997, ch. 55, § 1; Subsection A, after the second occurrence of "year", added 


2015, ch. 114, § 1; 2021, ch. 7, § 16. "and"; in Paragraph (2) of Subsection A, after "Subsec- 
Cross references, — For definition of "department," tion", deleted "E" and added "H", and after "NMSA 1978", 
see 60-3A-3F NMSA 1978. deleted "and"; deleted Paragraph (4) of Subsection A; at 
The 2021 amendment, effective July 1, 2021, modified the beginning’ of Subsection B, deleted "Transfers" and 
license provisions for certain inter-local option district added "Transfer", and after "location of", deleted "each" 
transfers; in Subsection A, after "rural retailer's licenses", and added "a"; and in Subsection D, after "currently lo- 
deleted "and canopy licenses", and after "Section 60-6B-16 © cated; Moeided®, added "that". 
NMSA 1978", added "and except canopy licenses replaced The 1997 amendment, effective April 8, 1997, in Para- 
by dispenser's. licenses pursuant to Section 60-6B-16 graph A(1), added "beginning in calendar year 1997," to 
NMSA 1978 before calendar year 2017 or after calendar the beginning of the paragraph and substituted "ten" for 
year 2020"; in Subsection B, after "shall be published as ifivel preceding ‘dispenser's’; "; in Paragraph A(4), inserted 
provided in", changed "Section 3-8-35 NMSA 1978" to "the "or leased" following "shall be operated"; and in Subsec- 
Local Election Act"; and in Subsection C, added the last tion B, deleted "during the period of economic adjustment” 
sentence, at the end of the third sentence, 

The 2015 amendment, effective June 19, 2015, The 1991 amendment, effective June 14, 1991, de- 

amended the Liquor Control Act by removing the restric- leted "Period of economic adjustment" at the beginning 
tion that the transfer of a dispenser's license does not of the catchline; deleted former Subsections A to C and 
lower the number of dispensers’ and retailer's licenses be- H, relating to the period of economic adjustment; redesig- 
low that number allowed by law in the local option district nated former Subsections D to G as present Subsections A 
from which.a license will be transferred and removed the to D; in Subsection A, rewrote the introductory paragraph, 
requirement that the dispenser's or retailer's license that added present Paragraph (2), redesignated former Para- 
is transferred must be operated or leased by the person graphs (2) and (3) as present Paragraphs (3) and (4) and 
who transfers the license for at least one year from the deleted former Paragraph (4); in Subsection B, substituted 
date of the approval of the transfer; in the catchline, after "3-8-35" for "3-8-2" in the fourth sentence; substituted 
"district", added "and, inter-county"; in the introductory + "transfer of licenses" for "issuance of new licenses" near 
paragraph of Subsection A, deleted "All", after "transfer- the end of Subsection D; and made related changes and 
ring locations of", deleted "such" and added "those", after minor stylistic changes throughout the section, 
"liquor licenses",.deleted "of' and added "by", after "gov- Effective date of the Liquor Control Act. — The ef- 
erning body for that location", deleted "and", after "pro- fective date of the Liquor Control Act, referred to in Sub- 
vided", deleted "all" and added "that", and after "provided section B, means the effective date of Laws 1981, Chap- 
further", added "that"; deleted Paragraph (1) of Subsec- ter 39, which is July 1, 1981. 


tion A and redesignated former Paragraphs (2) and (3) as 


60-6B-13.. Repealed. 


Repeals. — Laws 1997, ch. 55, § 2 repeals 60-6B-13 For provisions of former section, see 1994 Replacement 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 115, re- Pamphlet. 
lating to prohibited acquisitions, effective April 8, 1997. 
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60-6B-14. Canopy license definition. | 


As used in the Liquor Control Act {60- 34-1 NMSA 1978], "canopy license" means a license which 
was initially issued prior to January 1, 1988 pursuant to Laws 1981, Chapter 39, Section 117 and 
which permits the licensee to dispense alcoholic beverages in the same manner as permitted by a 
dispenser's license, subject to the provisions of Section 60-6B-16, NMSA 1978. 


History: 1978 Comp., § 60-6B-14, enacted by Laws | May 18, 1988. For provisions of former section, see 1987 
1988, ch. 12, § 2. ~ Replacement Pamphlet. =~ 

Repeals and reenactments. — Laws 1988, ch. 12) § 2, Compiler's notes. — Laws 1981, Chapter 39, Sec- 
repeals former 60-6B-14 NMSA 1978, as; enacted by Laws tion 117, referred to in this section, was codified as the 
1981, ch. 39, § 116, and enacts the above section, effective prior version of 60-6B-15 NMSA 1978, the provisions of 


which are in the 1987 Replacement Pamphlet. 


60-6B-15. Repealed. 


Repeals. — Laws 2021, ch. 7, § 36 repealed 60-6B-15 to purpose, effective July 1, 2021. For provisions of former 
NMSA 1978, as enacted by Laws 1988, ch. 12, $ 3, relating section, see the 2020 NMSA 1978 on NMOneSource.com. 


60-6B-16. Special provisions for replacement of canopy licenses;, 
transfer, tax. 


A. On July 1, 1988, notwithstanding the provisions of Section 60-6A-18 NMSA 1978, each 
canopy license, upon the payment to the department of a one-time transfer tax of five thousand 
dollars ($5,000) and the applicable annual license renewal fee, shall become a dispenser's license. 

B. The location of a,dispenser's license issued pursuant to this section may only be transferred 
within the local option district in which the replaced canopy license was located on January 1, 
1988 subject to the requirements of Sections 60-6B-2 and 60-6B-4 NMSA 1978 and the limitations 
set forth in Subsection E of this section. After a transfer of location as-provided.in this subsection, 
the license shall be operated by the person who transfers the location of the license for a period of 
at least one year from the date, of approval of the transfer by the department, 

C. Ownership of a dispenser's license issued pursuant to this section maybe transferred in 
the same manner as provided for the transfer of ownership of dispenser's' licenses issued under 
any former act to the Liquor Control Act [60-3A-1 NMSA 1978] subject to the requirements of 
Sections 60-6B-2 and 60-6B-4 NMSA 1978 and the limitations set forth in Subsection E of this 
section. After a transfer of ownership as provided in this*subsection, the location of the license 
shall not be transferred for a period of at least one year from the date of approval of the transfer 
of ownership by the department. 

D. A dispenser's license issued pursuant to this section may be leased in the same manner as 
provided for the lease of dispenser's licenses issued under any former act to the Liquor Control Act 
subject to approval of the department and the limitations set.forth in Subsection E of this section. 

E, If the location of a canopy license or a dispenser's license issued pursuant to this section is 
transferred prior to June 30, 1995 by a person who applies to the department to acquire ownership 
of the license after January 1, 1988 or if the location:of a canopy license or a dispenser's license 
issued pursuant to this’section is transferred prior to. June 30, 1995 pursuant to a lease agreement 
entered into after January 1, 1988, the license shall only entitle the licensee or his lessee to sell, 
serve or permit the consumption a alcoholic: beverages by. the drink on the licensed premises. Sale 
of alcoholic beverages in unbroken packages for consumption off the licensed premises shall not be 
permitted after a transfer described in this subsection. 

F. Any canopy license for which the transfer tax imposed by this section is. not paid to the 
department by August 31, 1988 shall be subject to cancellation by the director as provided in Sec- 
tion 60-6B-5 NMSA 1978. 

G. The department shall deposit all transfer taxes collected as provided i in this section in the 
general fund. . 
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History: 1978 Comp, § 60-6B-16, enacted by Laws 
1988, ch. 12, § 4. 

Repeals and reenactments. — Laws 1988, ch. 12, § 4, 
repeals former 60-6B-16 NMSA 1978, as enacted by Laws 


60-6B-17, 60-6B-18. Repealed. 
Repeals, — Laws 1988, ch. 12, § 5 repeals 60-6B-17 


and 60-6B-18 NMSA 1978, as enacted’ by Laws 1981, ch. 


39, §§ 119 and 120, relating to renewal of canopy license 
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1981, ch, 39, § 118, and enacts the above section, effective 
May 19, 1988. For provisions of former section, see 1987 
Replacement Pamphlet. 


fees and to dispenser's or retailer's licenses which had 
co-users, effective May 18, 1988. For provisions of former 
sections, see the 1987 Replacement Pamphlet. 


60-6B-19. Retailers and dispensers; segregated sales; table wines 


excepted. 


A. Except as provided in gabaeurdae B of this section, the director shall by rule develop pro- 
cedures for segregated alcohol sales by every retailer or dispenser who sells alcoholic beverages 
in unbroken packages for consumption’ and not for resale off the licensed premises and whose 
sales are less than sixty percent of their total sales, giving serious consideration to the potentially 
adverse impact of segregated sales on different sizes of the establishments of the retailer or dis- 
penser. The rules shall include: 

(1) a provision to allow segregated sales of beer or cider that is packaged in a growler; 

(2) a procedure by which a retailer or dispenser may fill or refill a growler and allow the 
growler to be removed from the licensed premises after the growler is sealed with a tamper-proof 
seal and the customer's sales receipt is attached to the growler; and 

(3) a requirement that a retailer or dispenser shall sterilize a growler provided by a cus- 
tomer before the growler is refilled and sealed. 

B. There shall not be segregated sales of table wine by retailers or dispensers who sell alcoholic 
beverages in the manner described in Subsection A of this section. 

C. For purposes of this section, "table wine" means wine containing fourteen percent or less 
alcohol by volume when bottled or packaged by the manufacturer, but may also include: 

(1) wine that is sealed or capped by cork closure and aged two years or more; 

(2) wine that contains more than fourteen percent alcohol by volume produced solely as 
a result of the natural fermentation process and not produced with the addition of wine spirits, 
brandy or alcohol; or 

_ (3) vermouth and eae 


deleted "in the regulation process", after "the, establish- 
ment of the retailer or dispenser", added "The rules shall 


History: Laws 1993, ch. 68, § 36; 2008, ch. 376, § 1; 
2016, ch. 73, § 2. 


The 2016 amendment, effective July 1, 2016, required 
the director of the alcohol and gaming division of the regu- 
lation and licensing department to develop procedures re- 
garding the sale of beer and cider packaged in a growler; 
in Subsection A, after "director shall by", deleted "regula- 
tion" and added. "rule", after "giving serious consideration", 


include", and added new Paragraphs (1) through (3). 

The 2003 amendment, effective July 1, 2003, added 
"table wines excepted" to the section heading; in present 
Subsection A, added the subsection designation and in- 
serted "Except as provided in Subsection B of this section" 
and added:Subsections B and C. 


60-6B-20. Licensed production facilities; alternating proprietorship. 


With the approval of the alcohol’and tobacco tax and trade bureau of the United States de- 
partment of the treasury, and subject to the provisions of the Liquor Control Act, an alternating 
proprietorship may be Sasa ies, so that the rs Sapagy aba facilities ini “Abaca of a person 


who holds: : 


A. acraft distiller's eetibierd may be used by another Sede who holds a ‘craft ot ag s license 


to manufacture or prodiice spiritous liquors; 


B. a winegrower's license may be used by another a ae wii Bole a winegrower's HreRES to 


manufacture or produce wine; and 


C. asmall brewer's license may be used by another person who holds & a iernall brewer s license 


to manufacture or produce beer. 
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History: Laws 2015, ch. 102, § 7. Effective dates. — Laws 2015, ch. 102, § 11 made 
Laws 2015, ch. 102, § 7 effective July 1, 2015. 


60-6B-21. Licensed retailer cooperatives. 


A. A person who holds a retailer's license or a person who holds‘a dispenser's license and who is 
allowed to sell alcoholic beverages in unbroken packages that are for consumption off premises and 
are not for resale may form a cooperative with one or more other persons who hold a retailer's'or dis- 
penser's license for the purposes of the advertisement or purchase of alcoholic beverages for retail sale. 

B. The director shall promulgate rules to implement the provisions of this section, including 
the form for cooperative agreements. , 


History: Laws 2015, ch. 102, § 8. Effective dates. — Laws 2015, ch, 102, § 11 made 
Laws 2015, ch. 102, § 8 effective July 1, 2015. 
ARTICLE 6C 
Suspension and Revocation of Licenses 
Sec.’ Sec. ) 
60-6C-1.. Grounds for suspension, revocation or adminis- 60-6C-5. Administration of oaths; production of docu- 
trative fine; reporting requirement. ments; witnesses. 
60-6C-2. Hearings; | ‘location; open to public; hearing 60-6C-6. Appeal. 
officer, .  60-6C-7. Repealed. 
60-6C-3. Repealed. 60-6C-8, Restriction on license after revocation. 
60-6C-4. Administrative proceedings; complaints; in- 60-6C-9. Compromising liability. 
vestigation; order to show cause; service; 
hearings. 


60-6C-1. Grounds for suspension, revocation or administrative fine; 
reporting requirement. 


A. The director may suspend or revoke the license or permit or fine the licensee in an amount 
not more than ten thousand dollars ($10,000), or both, when the director finds that a licensee has: 

(1) violated any provision of the Liquor Control Act [60-3A-1 NMSA 1978] or any Fue or 
order promulgated pursuant to that act; 

(2) been convicted of a felony pursuant to the provisions of the Criminal Code [30-1-1 
NMSA 1978], the Liquor Control Act or federal law; or 

(3). permitted the licensee's licensed premises to remain a public nuisance in the neighbor- 
hood where it is located after written notice from the director that investigation by the depart- 
ment has revealed that the establishment is a public nuisance in the neighborhood. 

B. Thedirector shall suspend or revoke the license or permit and may fine the licensee in an amount 
not to exceed ten thousand dollars ($10,000), or both, when the director finds that any licensee or: 

(1) the licensee's employee or agent knowingly has sold, served, delivered or given an alcoholic 
beverage to a minor in violation of Section 60-7B-1 NMSA 1978 or to an intoxicated person in violation 
of Section 60-7A-16 NMSA 1978, on two separate occasions within any twelve-month period; or | 

(2) the licensee's agent has made any material false statement or concealed any material 
facts in the licensee's application for the license or permit granted the licensee pursuant to the 
provisions of the Liquor Control Act. 

C. A licensee aggrieved by a revocation, suspension or fine proposed to be imposed by the di- 
rector pursuant to this section shall be entidad to the hearing procedures set forth in Chapter 60, 
Article 6C NMSA 1978 before the revocation, suspension or fine shall be effective. 

D.. A charge filed against a licensee by the department and the resulting disposition of the 
charge shall be reported to the department of public safety. 

E.. For purposes of this section, "licensee" includes any person issued an alcoholic beverage 
delivery permit. J ) ce 
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History: Laws 1981, ch. 39, § 97; 1993, ch. 68, § 11; 
1998 (1st S.S.), ch. 16, § 1; 2021, ch. 7, § 17. 

Cross references. — For cancellation of license for 
nonuse, failure to engage in business, see 60- 6B-7 NMSA 
1978. 

The 2021 amendment, effective July 1, 2021, de- 
fined "licensee" for purposes of this section, eliminated a 
requirement to report a charge against a licensee to lo- 
cal law enforcement, and made technical amendments; 
in Paragraph B(1), after "served", added "delivered"; in 
Subsection D, after department of public safety", deleted 
"and local law enforcement agencies whose jurisdictions 
include the licensed establishment"; and added .Subsec- 
tion E. 

The 1998 (1st S.S.) amendment, effective August 2, 
1998, deleted former Subsection C, relating to penalties 
for selling, serving or delivering alcoholic beverages to an 
intoxicated person or a minor through a drive-up window, 
redesignated the subsequent subsections accordingly, and 
made a minor stylistic change in present Subsection C. 

The 1998 amendment, effective July 1, 1993, inserted 
“or administrative fine" in the catchline; rewrote the in- 
troductory paragraph of Subsection A which read "A li- 
quor control hearing:officer may suspend or revoke the 
license or fine the licensee, or both when he finds that 
any licensee has"; rewrote Paragraph (2) of Subsection A 
which read "made any material false statement in his ap- 
plication for the license granted him under the provisions 
of the Liquor Control Act"; deleted "suffered or" at the be- 
ginning of Paragraph (3) of Subsection A; added current 
Subsections B to D; redesignated former Subsection Bas 
Subsection E; substituted "department of public safety" 


for "state police" and. "jurisdictions" for "jurisdiction" in . 


Subsection E; and made a minor stylistic ae 
ANNOTATIONS 


‘Criminal conviction is not a condition prece- 
dent to the imposition of a fine. — The criminal con- 
viction of a server under Section 60-7B-1 NMSA 1978 is 
not a condition precedent to the imposition of a civil fine 
on the licensee pursuant to Subsection A of Section 60- 
6C-1 NMSA 1978. Town & Country Food Stores, Inc. v. N. 
M., Regulation & Licensing Dep' t, 2012- NMCA-046, 277 
P.3d 490. ' 

Where, in a sting operation, the licensee's employee sold 
beer to a-minor; a hearing officer found that the licensee vi- 
olated. Section 60-7B-1 NMSA 1978 and imposed a fine on 
the licensee; and the district attorney dismissed charges 
filed against the employee after the employee completed 
a pre-prosecution program, the criminal conviction of the 


employee was not a condition precedent to the imposition | 
of the fine under Subsection A of Section 60-6C-1 NMSA © 


1978. Town & Country Food Stores, Inc, v. N. M. Regulation 
& Licensing Dep't, 2012-NMCA-046, 277 P.3d 490. 
Superintendent has inherent power to cancel and 
revoke licenses, — The chief of the division (now direc- 
tor of alcohol and gaming division), having power to grant 
liquor licenses under the provisions of the Liquor Control 
Act has likewise inherent power to cancel and revoke any 
license which he finds has been, for any reason, issued 
without authority or issued in conflict with the statutes 


SUSPENSION AND REVOCATION OF LICENSES 


60-6C-2 


governing and: limiting the issuance thereof. Baca v. 
Grisolano, 1953-NMSC-028, 57 N.M.176, 256 P.2d 792. 

Presumption that valid license originally issued. 
— This section, in setting up grounds for revocation of a li- 
cense, obviously implies that a prior valid license had been 
issued and the grounds of revocation enumerated in the 
statute relate to misconduct of one kind or another on the 
part of the licensee. Baca v. Grisolano, 1953-NMSC-028, 
57 N.M. 176, 256 P.2d 792. 

Mistake of facts in issuing license ground for re- 
vocation. — A license issued under a mistake of facts 
necessary to authorize its issuance may be revoked; and 
the officer issuing it is not estopped by his conduct in is- 
suing it to revoke or cancel it. Such a proceeding does not 
come under the statute authorizing a revocation of a li- 
cense because of misconduct of the holder. Baca v. Griso- 
lano, 1953-NMSC-028, 57 N.M. 176, 256 P.2d 792. 

Sale of liquor on Sunday. — Making a sale of in- 
toxicating liquor on Sunday was grounds for revocation of 
dispenser's license. Kearns v. Aragon, 1959-NMSC-102, 65 
N.M. 119, 333 P.2d 607. 

Revocation needs evidential support. — Action of 
chief of division (now director of alcohol and gaming divi- 
sion) in revoking a license on the ground that it was is- 
sued illegally must be supported by some evidence of pro- 


‘bative value, or else the decision of the liquor authority 


must be set aside. Baca v. Chaffin, 1953-NMSC-006, 57 
N.M. 17, 253 P.2d 309. © 

As sale of liquor during prohibited hours, — Where 
proprietor permits his employees to sell liquor during pro- 
hibited hours, he would be liable under the statute for the 
violation and his license would be’ subject to revocation. 
1945-46 Op. Att'y Gen, No. 45-4680, 

Failure to pay wholesaler not grounds for revo- 
cation. — No retailer, dispenser or club licensee sub- 
jects himself to a suspension or revocation of his license 
by failing to pay his bills to a licensed wholesaler within 
30 days from the date of delivery, 1957-58 Op. Att'y Gen. 
No. 58-153. 

Premises remaining public nuisance. — A hearing 
officer may revoke a liquor license after hearing where the 
licensee permits his premises to remain a public nuisance 
after written notice from the director. 1987 Op. Att'y Gen. 


No, 87-15, 


Law reviews. — For annual survey of New Mexico law 
relating to administrative law, see 12 N.M.L. Rev. 1 (1982). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 203. 

Showing as to diversion or other misconduct which will 
support revocation of liquor permit, 76 A.L.R. 1245. 

Revocation of liquor license of one person as ground for 
refusal of license to another, 153 A.L.R. 836. 

Revocability of license for fraud or other misconduct be- 


fore or at the time of its issuance, 165 A.L.R. 1138. 


Revocation of license for violation of regulation forbid- 
ding employee or entertainer from drinking or mingling 
with patrons at bar or tavern, or soliciting drinks from 
them, 99 A.L.R.2d 1216. 

Sale or use of narcotics or dangerous drugs on licensed 
premises as ground for revocation or suspension of liquor 
license, 51.A.L.R.3d 1130. 

48 C.J.S, Intoxicating Liquors § 175. 


60-6C-2. Hearings; location; open to public; hearing officer. 


All hearings held pursuant to the provisions of the Liquor:Control Act [60-3A-1 NMSA 1978] 
shall be conducted by the director or a hearing officer appointed by the director and shall be held 
in the county in which the licensed premises or the business of the person issued an alcoholic bev- 
erage delivery permit that is the subject matter of the hearing is located. All such hearings shall 


be open to the public. 
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History: Laws 1981, ch..39, § 98; 1987, c. anh § 1; 
1993, ch. 68, § 12; 2021, ch. 7, § 18. 

The 2021 amendment, effective July 1, 2021, allshived 
public hearings to be held at the business of the person 
issued an alcoholic beverage delivery permit; and after 
"licensed premises", added "or the business of the person 
issued an alcoholic beverage delivery permit", 

The 1993 amendment, effective July 1, 1993, rewrote 
the first sentence, 


ANNOTATIONS 


Liquor control hearing officer presides only at 
hearings that result from formal charges looking 


60-6C-3. Repealed. 


Repeals, — Laws 1993, ch, 68, § 57 repeals, 60-60-3 
NMSA 1978, as enacted by Laws 1981, ch,.39, § 99, relat- 
ing to the liquor control hearing officer effective June 18, 


BUSINESS LICENSES 


60-6C-4 


toward suspension or revocation of an existing license. 
Other hearings under the liquor laws, such as hearings on 
whether'a new license should be issued in a given locality 
or whether an existing license should be transferred to a 
new location, need not be heard by a liquor control hear- 
ing officer, but can be heard by the chief of the division of 
liquor control (now director of aleohol and gaming divi- 
sion). 1963-64 Op. Att'y Gen. No. 63-103, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 206. 

Right to hearing before revocation or suspension of li- 
quor license, 35 A.L.R.2d 1067. 

48 C.J.S. Intoxicating Liquors § 177. 


1993. For provisions of former section see 1992 Replace- 
ment.Pamphlet. 


60- 6C-4. Administrative proceedings; complaints; investigation; order 
to show cause; service; hearings. | 


A. Whenever a person lodges a signed, written complaint with the department alleging that 
a licensee has violated any of the provisions of the Liquor Control Act [60-3A-1 NMSA 1978], un- 
less the complaint is deficient on its face, the director shall request that the department of public 


safety investigate the complaint. 


B. The department of public safety shall investigate the complaint and make a written report 


to the director. 


C. Ifthe director believes from the report that probable cause exists for filing charges against 


the licensee for the revocation or suspension of the licensee's license or permit or:for fining the 
licensee, or for both, the director or the director's designee ‘shall file in the department a charge 
against the licensee in the name of the state, stating the nature of the grounds relied upon for the 
filing, the approximate date of the alleged violation and the names and addresses of the witnesses 
who are expected to give testimony or evidence against the licensee. 

D. After charges have been filed, the director shall issue a signed order for the licensee to ap- 
pear at a hearing to explain, on the basis‘of any ground set out in the charge, why the license or 
permit should not be revoked or suspended or why the licensee should not be fined, or both: 

E. The director shall keep the original of the charge and the order to show cause on file in Ene 
director's office. 

F. The director shall appoint a hearing officer no later than ten days prior £0 ‘the date set for 
the hearing at which the licensee shall appear to, explain why the licensee's license or permit 
should not be revoked or suspended or why the licensee should not be fined, or both. 

G.. The director shall have a copy of the charge and a copy of the order to show cause sent to the 
licensee or the licensee's resident agent at the agent's last known address by certified mail at least 
fourteen days before the date set for the hearing on the order to show:cause. 

H, At a hearing on an order to show cause, the director shall cause a record of hearing to be 
made, which shall record: 

(1) the style of the proceedings; 

(2) the nature of the proceedings, including a copy of the charge and a copy of the order to 
show cause; 

(3) the place, date and time of the hearing, and-all continuances or recesses of the hearing; 

(4) the appearance or nonappearance of the licensee; 

(5) if the licensee appears with an attorney, the name and address of the netoniiey Mi 

(6) arecord ofall evidence and testimony and a copy or record of all exhibits introduced in 
evidence; » 

(7) ‘ the findings of fact and law as to whether the licensee has violated the wwe Control 
Act as set out in the charge; and 
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(8) the decision of the director. 

I. Ifthe licensee fails to appear without good cause at the time and place designated in the 
order to show cause for the hearing, the director shall order the nonappearance of the licensee to 
be entered in the record of hearing’and shall order the license or permit revoked or suspended or 
the licensee fined, or both, on all the grounds alleged in the charge and shall cause the record of 
hearing to show the particulars in detail. In such a case, there shall be no reopening, appeal or 
review of the proceedings unless pursued by a co-owner of a license who did not receive notice of 
the hearing. 

J. Ifthe licensee ndvaits guilt on all grounds set out in the charge, the director shall order the 
revocation or suspension of the license or permit or the licensee fined, or both, and cause a record 
of hearing to be made showing the facts and particulars of the director's order of revocation or 
suspension of the license or permit.or fine of the licensee, or both. In such a case, there shall be no 
review or appeal of the proceedings. 

K. If the licensee appears at the hearing and does not testify or denies guilt of any of the 
grounds set out in the charge, the hearing shall proceed as follows: 

(1) ‘the director or the hearing officer shall administer oaths to all witnesses, the depart- 
ment shall cause all testimony and evidence in support of the grounds alleged in the charge to be 
presented in the presence of the licensee and the director shall allow the licensee or the licensee's 
attorney to cross-examine all witnesses; 

(2) the licensee shall be allowed to present testimony and evidence the licensee may have 
in denial or in mitigation of the grounds set out in the charge; 

(3) the department shall have the right to cross-examine the licensee or any witness testi- 
fying in the licensee's favor; 

_ (4) the department: shall present any evidence or testimony in rebuttal of that produced 
by the licensee; 

(5) the director or the hearing officer shall make a finding on each ground alleged and a 
finding of the guilt or innocence of the licensee on each ground; 

(6) ifthe licensee is found guilty on any ground alleged and proved, the airstia shall make 
an order of revocation or suspension of the license or permit or fine of the licensee, or both; and 

(7) the rules of evidence shall not be required to be observed, but the order of suspension 
or revocation or fine, or both, shall be based upon substantial, competent and relevant evidence 
and testimony appearing in the record of hearing. 

L. No admission of guilt, admission against interest or transcript of testimony made or given 
in a hearing pursuant to this section shall be received or used in criminal proceedings wherein 
the licensee is a defendant; provided, however, if the licensee commits perjury in a hearing, the 
evidence shall be admissible in a perjury trial if otherwise competent and relevant. 

M. The director shall adopt reasonable rules setting forth uniform standards of penalties con- 
cerning fines and suspensions imposed by the director. 

N._ For purposes of this section, "licensee" includes a person issued an alcoholic beverage deliv- 
ery permit. ? . 


History: Laws 1981, ch. 39, § 100; 1993, ch. 68, § 135 ANNOTATIONS 
2021, ch. 7, § 19. sie : ; 
Cross jel cn aeel — For service of process, see Rule Offer of proof. — In administrative proceedings, where 
1-004 NMRA. a party's proffered evidence is denied on the ground of rel- 
The 2021 amendment, effective July 1, 2021, included evance, the party has a right to make an offer of proof to 
"permits" within the provisions of the section, allowed li- show on appeal what the content of the evidence was as 
cense co-owners, who did not receive notice of a hearing, to well as testimony in regard to the evidence that would bear 
appeal or reopen proceedings in cases where the licensee as relevance. ERICA, Inc. v. NM. Reg Apert oe ge 
failed to appear at a hearing, defined "licensee" for pur- Dept, ee pe emeans co eames P. ae 4 “aie 
poses of this section, and made technical amendments; af- Purpose of proceeding. — The object of an adminis- 
ter "license", added "or permit” throughout; in Subsection trative proceeding to revoke a liquor license is not intended 
I, after "review of the proceedings", added "unless pursued asa punishment of the licensee. The purpose is to ensure so 
by a co-owner of a license who did not receive notice of the far as possible the decent and orderly conduct of a business 
hearing": and added Subsection N. affecting the public health, morals, safety and welfare. Ke- 
The 1993 amendment, effective July 1, 1993, rewrote arns v, Aragon, 1959-NMSC-102, 65 N.M. 119, 333 P.2d 607. 


this section to the extent that a detailed comparison is im- _ Proceeding in nature of civil action. — A proceed- 
practicable, ing before the chief of division of liquor control (now di- 


rector of alcohol and gaming division) to revoke a liquor 
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license is not a criminal proceeding; rather it is an admin- 
istrative proceeding in the nature of a civil action. Kearns 
v, Aragon, 1959-NMSC-102, 65 N.M. 119, 333 P.2d 607; 
Lake v, Garcia, 1978-NMSC-035, 91 N.M. 608, 577 P.2d 
1254. 

Section requires the director to sign order to 
show cause issued to licensee. Absent the director's 
signature, the process is void. Any order issued pursuant 
to defective process is null and void for lack of jurisdic- 
tion. Lasley v. Baca, 1981-NMSC-041, 95 N.M, 791, 626 
P.2d 1288. 

Revocation proceedings are not. governed by 
rules of criminal prosecutions, In such proceedings 
the offense need not be established beyond a reasonable 
doubt. Kearns v. Aragon, 1959-NMSC-102, 65 N.M. 119, 
333 P.2d 607. 

Certain constitutional defenses not available, — 
The constitutional defenses of unreasonable search and 
seizure and self-incrimination are not available in revoca- 
tion proceedings. Kearns v. Aragon, 1959-NMSC- 102, 65 
N.M. 119, 333-P.2d 607. 

Testimony. of entrapped witnesses competent. — 
In proceedings before the chief of division of liquor control 
(now director of alcohol and gaming division), even assum- 
ing that the action of the state police officers constituted 
entrapment, this fact alone does, not render witnesses’ 
testimony unsubstantial, incompetent, irrelevant or in- 
credible. The mere circumstance, standing alone, that the 
state's witnesses were engaged in a species of entrapment 
does not render their testimony unworthy of belief. Kearns 
v. Aragon, 1959-NMSC-102, 65 N.M. 119, 333 P.2d 607. 

License cannot be cancelled by operation of law as 
to do so would relieve the chief of division (now director of 
alcohol and gaming division) of his duties to make a deter- 
mination of facts authorizing the cancellation‘and to effect 
the cancellation pursuant thereto. Crowe v. ‘State ex rel. 
McCulloch, 1971-NMSC-017, 82 N.M..296, 480 P,2d'691, 

Determination of facts required prior to cancella- 
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the chief of division (now director of alcohol and gaming 


_ division) must, of necessity, determine the facts which 
“would authorize the cancellation. Crowe v, State ex rel. 


McCulloch, 1971-NMSC-017, 82 N.M. 296, 480 P.2d 691. 

When order suspending. license fatally defective. 
— Order suspending liquor license was fatally defective 
in that the record did not contain a copy of the charge and 
a copy of the order to show cause,'as required by this:sec- 
tion, Jumbo, Inc. v, State ex rel. Branch,.1970-NMSC-025, 
81 N.M. 228, 465 P.2d 280. 

Liquor control hearing officer presides only at 
hearings that result from formal charges looking 
toward suspension or revocation of an existing license. 
Other hearings under the liquor laws, such as hearings on 
whether a new license should be issued in a given locality 
or whether an.existing license should be transferred to a 
new location, need not be heard by a liquor control hear- 
ing officer, but can be heard by the chief of the division of 
liquor control (now director of alcohol and gaming’ divi- 
sion), 1963-64 Op. Att'y Gen. No. 63-103. 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1972). 

For note, "On Building Better Laws for New Mexico's 
Environment," see 4.N.M. L. Rev. 105 (1973), 

For article, "Survey of New Mexico Law, 1979-80: 
Administrative Law," see 11 N.M.L. Rev. 1 (1981). 

For annual survey of New Mexico law relating to 
administrative law, see 12.N,M.L. Rey. 1 (1982). 

For annual survey of New Mexico law relating to 
administrative law, see 13 N.M.L. Rev. 235 (1983), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 206, . 

Entrapment to commit offense against laws regulating 
sales of liquor, 55 A.L.R.2d 1322, 

Availability in state court of defense of entrapment 
where accused denies committing acts which constitute 
offense charged, 5 A.L.R.4th 1128. 


tion. — Before cancelling a license pursuant to this duty, © 48 C.J.S. Intoxicating Liquors § 177. 


60-6C-5. Administration of oaths; production of documents; witnesses. 


The director shall have the power to administer oaths and compel the attendance of witnesses 
and the production of documents, records and physical exhibits in any hearing held under the pro- 
visions of the Liquor Control Act [60-3A-1 NMSA 1978] by the issuance and service of subpoenas 
and subpoenas duces tecum. The hearing officer shall have authority to rule upon offers of proof 
and réceive relevant evidence, take, allow or cause depositions to be taken, regulate the course of 
the hearing, hold conferences for the settlement or simplification of the issues by consent of the 
parties, dispose of procedural requests or similar matters and reopen the hearing for the taking of 
additional evidence at any time prior to the taking of an appeal. 


History: Laws 1981, ch. 39, § 101; 1998, ch. 329, § 5. 

Cross references. — For witnesses' fees, see 38-6-4 
NMSA 1978. 

For subpoena for production of documentary: evidence, 
see Rule 1-045 NMRA; 

The 1993 amendment, effective June 18,. 1993, ve 
stituted "director" for "liquor control hearing officer" 


the first sentence and deleted the former second eaten 


attendance fees and mileage in like amount and manner 
as if appearing in a criminal proceeding in a district court 
of this state." ; 


‘ANNOTATIONS © 


Am. Jur. 2d, A.L.R. and C.J.S. fafenctcmed — 45 Am: 
dur. 2d Intoxicating Liquors § 205. : 
48 C.J.S, Intoxicating Liquors $177. | 


which read: "All witnesses subpoenaed. shall be: paid 


60-6C-6. Appeal. 
A. Alicensee aggrieved or adversely affected by an order of revocation, suspension or fine shall 


have the right to appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 
1978. 
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_B. No appeal shall have the effect of suspending the operation of the order of suspension, revoca- 
tion or fine, but the liquor control hearing officer may, for good cause shown and upon such terms and 
conditions as the officer may find are just, in the officer's discretion suspend the operation of the order 
of suspension, revocation or fine pending the appeal. The court shall tax costs against the losing party. 

C. For purposes of this section, "licensee" includes a person issued an alcoholic beverage deliv- 
ery permit and includes a person issued a server permit pursuant to the Alcohol Server Education 
Article of the Liquor Control Act [Chapter 60, Article 6E NMSA 1978}. 


History: Laws 1981, ch. 39, § 102; 1987, ch. 255, § 2; The 1993 amendment, effective June 18, 1993, added 
1998, ch. 329, § 6; 1998, ch. 55, § 72; 1999, ch. 265, § 75; the last sentence in Subsection B. 
1999, ch. 277, § 1; 2021, ch. 7, § 20, 


Cross references. — For writ of mandamus, see 44-2-1 | ANNOTATIONS 
NMSA 1978. ; rae" : Effect of new evidence appeal. — Any new evi- 
For procedures governing administrative appeals to the dence admitted must relate itself to whether the chief of 


district court, see Rule 1-074 NMRA. the division of liquor control (now director of alcohol and 


For Rules of Appellate Procedure, see 12-101 NMRA et gaming division) acted arbitrarily, capriciously or fraudu- 


Bedi lently, since the proceeding under this section is not de 

The 2021 amendment, effective July 1, 2021, removed >A Disease ee ees aaron: 46 N.M. 396 
the prohibition on the use of injunctions or writs of man- 129 P.2d 640 (decided dsdes former law). ; 
damus to prevent or enjoin any finding of guilt or order of Where district court did not have jurisdiction 
suspension or revocation or fine made by a liquor control to entertain appeal by city for,the transfer of a liquor 
hearing officer, and revised the definition of "licensee" for license by director of the department of alcoholic bever- 
purposes of this section; in the section heading, deleted age control (now director of alcohol and gaming division) 
No injunction or mandamus permitted"; in Subsection A, since no statute allows an appeal from the action. of di- 
deleted "No injunction or writ of mandamus or other legal rector (superintendent).in transferring a liquor license. 
or equitable process shall issue in any suit, action or pro- City of Truth or Consequences v. State, Dep't of: ABC 
ceeding to prevent or enjoin any finding of guilt or order of 1973-NMSC-005. 84 N.M. 589. 506 P2d 333. ; 
suspension or revocation or fine made by a liquor control Supreme courdiecides if crdse sustained by sub- 
hearing officer under the provisions of Section 60-6C-4 stantial evidence. — Upon review, the supreme court 
NMSA 1978", and in Subsection C, after "'licensee", added must determine whether the order or findings of the chief 


"includes a person issued an alcoholic beverage delivery of division of liquor control (now director of alcohol and 


permit and". . gaming division) were sustained by substantial, compe- 
1999 amendments. — Laws 1999, ch. 265, § 75, ef- tent, relevant and credible evidence. Kearns v. Aragon, 
fective July 1h, 1999, substituting ‘Section 39-3-1.1" for 1959-NMSC-102, 65 N.M. 119, 333 P.2d 607 (1958). 


"Section 12-8A-1" in Subsection A, was approved April 8, 


Law reviews. — For article, "Constitutional Limita- 
1999. However, Laws 1999, ch, 277, § 1,.effective July 1, “ eae, ‘alathiad diay 


tions on the Exercise of Judicial Functions by Administra- 


1999, also amending this section by substituting "39-3-1.1 ered. tt 
, eT, ts : gencies," see 7 Nat. Resources J. 599 (1972), 

NMSA 1978" for "12-8A-1 NMSA 1978" in Subsection A, For article, "Survey of New Mexico Law, 1979-80: Ad- 
and adding Subsection C, was approved later on April 8, ministrative Law," see 11’N.MUL, Rev. 1 (1981). 
1999. The section is set out as amended by Laws 1999, ch. For annual survey of New Mexico law relating to ad- 
277;§ 1.See 12-1-8: NMSA,1978, «: ministrative law, see 12 N.M.L. Rev. 1 (1982). 

The 1998 amendment, effective September 1, 1998, Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
rewrote this section to the extent that a detailed compari- Jur. 2d Intoxicating Liquors § 207. 
son is impracticable. 48 C.J.S. Intoxicating Liquors § 178. 


60-6C-7. Repealed. 


| Repeals. — Laws 1993, ch. 68, § 57 repeals 60-6C-7 provisions of former section see 1992 Replacement Pam- 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 108 relat- phlet, 
ing to summary suspensions, effective June 18, 1993. For 


60-6C-8. Restriction on license after revocation. 


If a license is revoked under the provisions of the Liquor Control Act [60-3A-1 NMSA 1978], the 
licensee shall not be issued or be the transferee of a license within two years of the date. of the 
revocation. 


History: Laws 1981, ch. 39, § 104. the district court's judgment should be reversed. State v. 
Romero, 1944-NMSC-054, 49 N.M, 127, 158 P.2d 850. 
ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references: — 45 Am. 


Effect of setting aside order on appeal. — Where’ Juz 2d Intoxicating Liquors § 188. 
the liquor chief (now director of alcohol and gaming divi- | Revocation of liquor license of one person as ground for 
sion) has suspended a liquor license, but the district court refusal of license to another, 153 A-L.R. 836. 
had set this order aside, the dealer was entitled to a re- 48 C.J.S, Intoxicating Liquors §°177. 
newal license subject to revocation or termination in case ' 
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The director is authorized to compromise the penalty for any violations. of the Liquor Control 
Act [60-3A-1 NMSA.1978] or of any department acy or order when he deems it is in the best 


interest. of the state. 


History: Laws 1981, ch. 39, § 105. . 


ARTICLE 6D 
Alcohol Server Education Article 


(Repealed by Laws 1999, ch. 277, § 15 and recompiled.) 


60-6D-1 to 60-6D-8. Repealed. 


Repeals., — Laws 1999, ch. 277, § 15 repeals 60-6D-1 
to 60-6D-8 NMSA 1978, as enacted by Laws 1993, ch. 68, 
§§ 28 to 35 and as amended by Laws 1994, ch. 41, §§ 1 and 
2, relating to alcohol server education, effective July 1, 
1999. For provisions of former sections, see 1998 Replace- 
ment Pamphlet. 


Laws 1999, ch, 277, §§ 2 through 13 enacted a new Alco- 
hol Server Education Article of the Liquor Control Act and 
assigned those provisions as 60-6D-11 through 60-6D-22 
NMSA 1978. These sections have been recompiled as 60- 
6E-1 through 60-6E-12 NMSA 1978 for clarity. 


ARTICLE 6E 


Alcohol Server Education 


Sec. 

60-6E-1, Article designation; alcohol server education. 

60-6E-2. Purpose. 

60-6E-3. Definitions, 

60-6E-4. Server training required; alcohol service or sales, 

60-6E-5. Programs required; approval by director; con- 
tent of program; surety bond. 

60-6E-6. Repealed. 

60-6E-7, Server permits; issuance; ownership; fees. 


Sec. 

60-6E-8. Server permit; suspension; revocation; adminis- 
trative fines; penalties, 

60-6E-9. Alcohol server education; required for license 
renewal. 

60-6E-10. Administrative proceedings; hearings. 

60-6E-11. Advisory committee created; members; meet- 
ings. 

60-6E-12. Advisory committee; duties: 


60-6E-1. Article designation; alcohol server education. 
Chapter 60, Article 6E NMSA 1978 may be cited as the "Alcohol Server Education Article of he 


Liquor Cuutrel Act", 


History: 1978 Comp., § 60-6D-11, enacted by Laws 
1999, ch. 277, § 2; recompiled as 1978 Comp., § 60-6E- 
1; 2013, ch. 213, g 1, 

Recompilations. — Laws 1999, ch. 277, 88 2 through 
13 enacted a new Alcohol Server Education Article of the 
Liquor Control Act and assigned those provisions as 60- 
6D-11 through 60-6D-22 NMSA 1978. These sections have 


60-6E-2. Purpose. 


been recompiled as 60-6E-1 through 60-6E- 12 NMSA 
1978 for clarity. 

The 2018 amendment, effective June, 14, 20138, 
changed the NMSA article of the Alcohol Server Educa- 
tion Article of the Liquor Control Act; and after "Article", 
changed "6D" to "6E". 


The purpose.of Chapter 60, Article 6D [6E] NMSA 1978 is to: 
A. enhance the professionalism of persons employed in the alcoholic beverage service industry; 
B. establish a program for servers, licensees and their lessees that includes the study of: 
(1) the effect alcohol has on the body and behavior, including the effect on a person's 
ability to operate a motor vehicle when intoxicated; 
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(2). state law concerning liquor licensure, liquor liability issues and driving under the 
influence of intoxicating liquor; 
(3) methods of recognizing problem drinkers and techniques for intervening with problem 
drinkers; 
(4) methods of identifying false drivers' licenses and other documents used as evidence of 
age and identity to prevent the sale of alcohol to minors; and 
(5) prevention of fetal alcohol syndrome; 
C.. reduce the number of persons who drive while under the inflaénied of intoxicating liquor and 
mitigate the physical and property damage caused by that behavior; and 
D. reduce the frequency of alcohol-related birth defects. 


History: 1978 Comp., § 60-6D-12, enacted by Laws Recompilations. — See same catchline in notes to 60- 


1999, ch. 277, § 3; recompiled as 1978.Comp., § 60-6E-2. 6E-1 NMSA 1978. 
Bracketed material. — The bracketed material in 


this section was inserted by the compiler. It was not en- 
acted by the legislature and is not part of the law. 


60-6E-3. Definitions. 


As used in the Alcohol Server Education Article [Chapter 60, Article 6£ NMSA 1978] of the Li- 
quor Control Act: 

A. "director" means the director of the division; 

B. "division" means the alcoholic beverage control division of the regulation and licensing de- 
partment; 

C. "licensee" means a person issued a license pursuant to the provisions of the Liquor Control 
Act to sell, serve or dispense alcoholic beverages for consumption and not for resale; 

D. "program" means an alcohol server education course and examination approved by the di- 
rector to be administered by providers; 

E. "provider" means an individual, partnership, foe adh ile public or private school or any 
other legal entity certified by the director to provide a program; 

F. "server" means an individual who sells, serves, or dispenses alcoholic beverages for con- 
sumption on or off licensed premises, including persons who manage, direct or control the sale or 
service of alcohol and when the context requires, includes a person who delivers alcoholic bever- 
ages. "Server" does not include officers of a corporate licensee or lessee who do not manage, direct 
or control the sale, delivery or service of alcohol; and 

G. "server permit" means an authorization issued by, the director for a person to be employed 
or engaged to sell, serve or dispense alcoholic beverages. 


History: 1978 Comp., § 60-6D-13, enacted by Laws in Subsection B, after "means the", changed "alcohol and 
1999, ch. 277, § 4; recompiled as 1978 Comp., § 60-6E- gaming" to "alcoholic beverage control"; and in Subsection 
3; 2021, ch. 7, § 21. F, after "sale or service of alcohol", added "and when the 

The 2021 amendment, effective July 1, 2021, revised context requires, includes a person who delivers alcoholic 
the definitions of "division" and "server" as usedintheAl- _..__ beverages", and after "control the sale", added "delivery". 


cohol Server Education article of the Liquor Control Act; 


60-6E-4. Server training required; alcohol service or sales. 


No person shall be employed as a server on a licensed premises unless that person obtains 
within thirty days of employment alcohol server training pursuant to the provisions of Chapter 60, 
Article 6& NMSA 1978. 


History: 1978 Comp., § 60-6D-4, enacted by Laws’ substituted "obtains within thirty days of employment al- 
1999, ch. 277, § 5, recompiled as 1978 Comp., § 60-6E- cohol server training" for "has obtained a server permit", 
4; Laws 2000, ch. 46, § 1. and substituted "Article 6E" for "Article 6D." 

The 2000 amendment, effective March 6, 2000, sub- Recompilations, — See same catchline in notes to 60- 
stituted py sig for "permits" in the section heading, 6E-1 NMSA 1978. 
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60-6E-5. Programs required; approval by director; content of program; 
surety bond. 


A. The director shall have the authority to approve programs offered by providers. 

B.. The program curriculum shall include the following subjects: 

(1) the effect alcohol has on the body and behavior, including»the effect on a person's 
ability to operate a motor vehicle when intoxicated; | 

(2): the:effect alcohol has on a person when used in combination with legal or illegal drugs; 

(3) state laws concerning: liquor licensure, liquor liability issues and driving under the 
influence of intoxicating liquor; 

(4) methods of recognizing pepe deities a tare tes for intervening with problem 
drinkers; 

(5) methods of identifying false drivel s licenses Rid other documents used as evidence of 
age and identity to prevent the sale of alcohol to minors; and 

(6) the incidence of alcohol-related birth defects. 

C. The director shall require each provider to post a surety bond in the amount of five thou- 
sand dollars ($5,000). The director may, in the director's discretion, allow a provider to submit 
other evidence of financial responsibility satisfactory to the director in lieu of posting a en 
bond in the amount of five thousand dollars ($5,000). 


History: 1978 Comp., § 60-6D-15, enacted by Laws | Recompilations. — See same catchline in notes to 60- 
1999, ch. 277, § 6; recompiled as 1978 Comp., § 60-6E-5. 6E-1 NMSA 1978. 


60-6E-6. Repealed. 


Repeals. — Laws 2021, ch. 7, § 36 repealed 60-6E-6 July 1, 2021. For provisions of former section, see the 2020 
NMSA 1978, as enacted by Laws 1999, ch. '277, § 7, re--' © NMSA 1978 on NMOneSource.com. 
lating to server permits, failure to produce proof, effective 


60-6E-7. | Server permits; issuance; ownership; fees. 


A. The director shall issue a server permit to each applicant who obtains a certificate of pro- 
gram completion and provides such other information as may be required by the director. The 
director may, in the director's discretion, issue temporary server La if circumstances warrant 
such issuance. 

B. Server permits shall not be issued to graduates of programs that are not ie aia by: ae 
director. 

C. Aserver permit is the property of the server to whom it is issued. 

D. The director may charge a fee for the issuance of the server permit.’ 

E, Server permits shall be valid for a Reread of pple from the date the server permit was 
issued. 

F. A certificate of completion ofan aleohil server edu catitH program issued pursuant to previ- 
ous law shall remain valid until the date of its expiration. 


History: 1978 Comp., § 60-6D-17, enacted by Laws The 2018 amendment, effective June 14, 20138, in- 
1999, ch. 277, § 8; recompiled as 1978 Comp,., § 60-6E- creased the frequency for alcohol server training from 
7; 2013, ch, 2183, § 2. every five years to every three years; and in Subsection 

Recompilations, — See same catchline i in notes to 60- E, after "for a period of", deleted "five" and added "three". 


6E-1 NMSA 1978. 


60-6E-8. Server permit; suspension; revocation. administrative fines; 
penalties. 


The following penalties are in addition to any other pevaieles available for sales to minors or 
intoxicated persons in violation of the provisions of the Liquor Control Act [60-3A-1 NMSA 1978] 
or rules of the division: 
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A. the director may suspend a server's server permit for a period of thirty days or fine the 
server in an amount not to exceed five hundred dollars ($500), or both, when the director finds that 
the server is guilty of a first offense of selling, serving, delivering or dispensing an alcoholic bever- 
age to an intoxicated person in violation of Section 60-7A-16 NMSA 1978 or to a minor in violation 
of Section 60-7B-1 NMSA 1978; 

B. the director shall suspend a server's server permit for a period of one year when the director 
finds that the server is guilty of a second offense of selling, serving, delivering or dispensing alco- 
holic beverages to intoxicated persons in violation of Section 60-7A-16 NMSA 1978 or to minors 
in violation of Section 60-7B-1 NMSA 1978 arising separately from the incident giving rise to the 
server's first offense; 

C. the director shall permanently revoke a server's server permit when the director finds that 
the server is guilty of a third offense of selling, serving, delivering or dispensing alcoholic bever- 
ages to intoxicated persons in violation of Section 60-7A-16 NMSA 1978 or to minors in violation of 
Section 60-7B-1 NMSA 1978 arising separately from the incidents giving rise to the server's first 
and second offenses; 

D. no person whose server permit is suspended or revoked pursuant to the provisions of this 
section may be a server of alcoholic beverages on a licensed premises or deliver alcoholic beverages 
during the period of suspension or revocation; 

EK. no person whose server permit is suspended may serve or deliver alcoholic beverages on or 
after the date of suspension unless the person obtains a new server permit in accordance with the 
provisions of the Alcohol Server Education Article of the Liquor Control Act; and 

F. nothing in the Alcohol Server Education Article of the Liquor Control Act shall be inter- 
preted to waive a permit holder's or license holder's liability that may arise pursuant to the provi- 
sions of the Liquor Control Act. 


History: 1978 Comp., § 60-6D-18, enacted by Laws 
1999, ch. 277, § 9; recompiled as 1978 Comp., § 60-6E- 
8; 2021, ch. 7, § 22. 

The 2021 amendment, effective July 1, 2021, pro- 
vided for delivery of alcoholic beverages, and made certain 
technical amendments; deleted "In addition to any other 
penalties available", after "following penalties", changed 
"may be imposed" to "are in addition to any other penal- 
ties available"; after "serving" added "delivering" through- 
out the section; in Subsection D, after "licensed premises", 


added "or deliver alcoholic beverages"; in Subsection E, 
after "may serve", added "or deliver", and after "provisions 
of", changed "Article 6D of Chapter 60" to "the Alcohol 
Server Education Article of the Liquor Control Act; and"; 
and in Subsection F, after "nothing in", changed "this" to 
"the Alcohol Server Education Article of the Liquor Con- 
trol", after "waive", deleted "any" and added "a permit 
holder's or", and after "provisions of", changed ‘"this" to 
"the Liquor Control". . 


60-6E-9. Alcohol server education; required for license renewal. 


A licensee seeking renewal of'a license shall submit to the division, as a condition of license re- 
newal, proof that the licensee, the lessee, if any, and each server employed by the licensee or lessee 
during the prior licensing year have or had valid server permits at all times that alcoholic bever- 


ages were sold, served, delivered or dispensed. 


History: 1978 Comp., § 60-6D-19, enacted by Laws 
1999, ch. 277, § 10; recompiled as 1978 Comp., § 60- 
6E-9; 2021, ch. 7, § 23. 

The 2021 amendment, effective July 1, 2021, added 
language to include that a licensee seeking renewal of 


a license show proof, as a condition of license renewal, 
that the licensee has or had a valid server permit at all 
times that alcoholic beverages were delivered; and after 
"served", added "delivered". 


60-6E-10. UE proceedings; hearings. 


A. Hearings for the eee 3078 or revocation of any server's server Larait or delivery permit or 
for imposing a fine on the server, or both, shall be conducted in accordance with the provisions of 
Sections 60-6C-2 through 60-6C-6 NMSA 1978. 

B. The director may suspend or revoke a server permit or delivery permit or impose a fine on a 
server, or impose a combination of those penalties, only if the server violates the provisions of Sec- 
tion 60-7A-16 or 60-7B-1 NMSA 1978. 
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History: 1978 Comp., § 60-6D-20, enacted by Laws The 2021 amendment, effective July 1, 2021, added 
1999, ch. 277, § 11; recompiled as 1978 Comp., § 60- language to include delivery permits in addition to server 
6E-10; 2021, ch. 7, § 24. permits; and in Subsections A and B, after "server per- 


mit", added "or delivery permit". 


60-6E-11. Advisory committee created; members; meetings. 


A. The "alcohol server education advisory committee" is created and is administratively at- 
tached to the division. The membership of the committee shall consist of: 
(1) the director; 
(2) the secretary of public safety or his designee; 
(3) the secretary of health or his designee; 
(4) the chief of the traffic safety bureau of the state highway and transportation ela 
ment or his designee; 
(5) three representatives from the retail liquor industry; 
(6) arepresentative from the wholesale liquor industry; 
(7) arepresentative from the insurance industry; and 
(8) a representative from a nonprofit organization whose primary purpose is to reduce 
drunk driving in New Mexico. 
B. The representative members of the committee shall be selected by the director. The eces 
shall serve as chair of the committee. 
C. The committee shall meet as often as necessary to conduct business, but no less than twice a 
year. Meetings shall be called by the director. Five members shall constitute a quorum. 


History: 1978 Comp., § 60-6D-21, enacted by Laws Recompilations. — See same catchline in notes to 60- 
1999, ch. 277, § 12; recompiled as aes Comp., § 60- 6E-1 NMSA 1978. 
6E-11. 


60-6E-12. Advisory committee; duties. 


The alcohol server education advisory committee shall assist the division with development of: 

A. standards, course requirements and materials for the program; 

B. procedures attendant to the program; 

C. certification standards for providers and instructors; and 

D. certification of alcohol server education programs that meet the minimum standards of the 
alcohol server education advisory committee. » a 


History: 1978 Comp., § 60-6D-22, enacted by Laws _. Recompilations. — See same catchline in notes to 60- 
1999, ch. 277, § 13; recompiled as 1978 Comp., § 60- 6E-1 NMSA 1978, ) 
6E- 12. 


‘State Licenses 


(Repealed by Laws 1981, ch: 39, § 128.) 


60-7-1 to 60-7-33. Repealed. « 
Repeals. — Laws 1981, ch. 39, § 128, edad 60-7- 1 to effective July 1, 1981, For present provisions, see 60-6A-1 
60-7-33 NMSA 1978, relating to the i issuance of licenses, to 60-6A-20, 60-6B-1 to 60-6B-18 NMSA 1978. 
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60-7A-1 OFFENSES 60-7A-1 


ARTICLE 7A 


Offenses 
Sec. bn Sec. ,. , 
60-7A-1. Hours and days of business. 60-7A-12. Offenses by dispensers, canopy. licensees, res- 
60-7A-2. Repealed. taurant licensees, governmental licensees 
60-7A-3. .Transportation into state without permit;,ex- . or their lessees and clubs. 
portation; of alcoholic beverages without 60-7A-18. Sales by clubs. 
permit; importation for private use; recip- 60-7A-14, ; Filling bottles; misrepresentation of alcoholic 
rocal shipping; when unlawful. : beverages, 
60- TA-4. Sale, shipment and delivery unlawful. , 60-7A-15, . Public nuisance, 
60-7A-4.1,., Unlawful sale of alcoholic beverages; criminal 60-7A-16, Sale to intoxicated persons. 
penalty; forfeiture, >" 60-7A-17,. Prostitution; loitering; PFDEIOHED Be 
60-7A- me 2, Record of sales; administrative penalties. 60-7A-18.. Repealed. 
60-7A-5. Manufacture, sale or possession for sale when 60-74-19. Commercial gambling on licensed premises. 
not permitted by Liquor Control Act; crim- 60-7A-20, . False complaints; misdemeanor. 
¥ inal penalty; forfeiture. 60-7A-21, Possession or display of United States loense. 
60-7A-6. Possession of liquor manufactured or shipped in 60-7A-22,. Drinking in, public establishments; selling or 
violation, of law; fourth degree felony; pen- serving alcoholic beverages other than:in 
ane alty; forfeiture. licensed establishments; selling or :deliv- 
60-7A-7.. Manufacture of spirituous liquors: felony, ering alcoholic beverages.from a deivgnep 
60-7A-8,.. Sales to wholesalers. Atk window. 
60-7A-9. Credit extension by. wholesalers. 60-7A-23.. Possession of wine as prima facie evidence. 
60-7A-10. Wholesalers prohibited from owning retailer's 60-7A-24,. Obstruction of the.administration of the Liquor 
_or dispenser's establishment. Control Act; criminal penalty; santenaing: 


60-7A- 11. Offenses by, retailers. ; 60-7A-25, Copa penalties, 


60-7A-1. Hours and days of business. 


A. Provided that OEIAY Y in this section shall prohibit the consumption at any time of alebhuns 
beverages in guest rooms.of hotels, alcoholic beverages shall be sold, served.and consumed on li- 
censed premises only from:7:00 a.m. until 2:00 a.m, on the following day. 

“B, Except as provided in Subsection C of this section; alcoholic beverages may be ata by a dis- 
penser ora retailer in unbroken packages, for consumption off the Hgensed premises and not for 
resale from 7:00 a.m. until midnight. 

C. The governing body of a local option district that is‘a class B sant? with a population 
greater than seventy thousand and less than seventy-six thousand according to the most recent 
federal decennial census or that is a municipality located within a class B county with a popula- 
tion greater than seventy thousand and less than seventy-six thousand according to the’ most 
recent federal decennial census may pass an ordinance to place restrictions, in addition to those 
provided in this section, on the hours during which a dispenser or retailer may sell alcoholic bever- 
ages in unbroken packages for consumption off the licensed premises and not for resale. The or- 
dinance may restrict sales between 7:00 a.m. and 10:00. a.m. and shall provide the hours between 
7:00 a.m. and 10:00 a.m., if any, during which a dispenser or retailer may sell alcoholic beverages 
in unbroken packages for consumption off the licensed premises and not for resale. 


History: Laws 1981, ch. 39, § 47; 1984, ch. 58, § 6; through Saturdays’, and after "midnight"; deleted "excopt 
1987, ch. 821, § 1; 1989, ch. 331, § 1; 1989, ch. 332, § 1; as provided in Subsections E and Gof this section"; and 
1991, ch. 255, § 1; 1992, ch. 14, § 2; 1998, ch, 68, § 14; deleted former Subsections D through K. 


1995, ch. 34, § 1; 1998 (1st S.S.), ch. 16; § 2; 1999, ch. The 2019 amendment, effective April 3, 2019, pro- 
101, § 1; 2002, ch. 104, § 1; 2018, ch. 209, § 1; 2017, ch. vided additional criteria for having subsequent election 
9, § 1; 2017, ch. 49, § 1; 2018, ch. 79, § 99; 2019, ch. 212, on the question of whether a local option district: shall 
§, 237; 2021, ch. 7, § 25. adopt the local option provisions of the Liquor Control Act 

Cross references. — For definitions of director and lo- after a majority of voters in the local option district voted 
cal option district, see 60-3A-3 NMSA 1978, "no" on the question in a previous election, and revised 

The 2021 amendment, effective July 1, 2021, clarified the special election procedures on the question of allowing 
the hours that alcoholic beverages may be sold; in'the sec- the sale service or consumption of alcoholic beverages by 
tion heading, after "Hours and days of business", deleted the drink on licensed premises from noon until 10:00 p.m. 
"Sunday sale; Christmas day sales for consumption off on Christmas day; in Subsection F, deleted former para- 
the licensed premises; elections"; in Subsection A, after graph designation "(1)" and added new Paragraph: F(1); 
"premises only" deleted "during the following hours and in Subsection G, after "the governing body shall", added 
days", and deleted former Paragraphs A(1) through A(3); "pass a resolution calling for the question to be placed on 
in Subsection B, after "resale", deleted "only on Mondays a regular election ballot or", after "Christmas day", added 
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"to be placed before the voters in a special local election. 
The election may also be initiated by a resolution adopted 
by the governing body of the local option district without 
a petition from qualified electors having been submitted", 
after "The election", deleted "may" and added "shall", after 
"held", deleted "in conjunction with a regular election of 
the governing body or a regular local or special election 
held", and ‘after "Local Election Act.", deleted "The elec- 
tion shall be called, conducted, counted and canvassed in 
substantially the same manner as provided for general 
elections in the county under the Election Code or for 
special elections in a municipality under the Local Elec- 
tion Act,"; and in Subsection J, after "the governing body 
shall", deleted "adopt a resolution calling an election on 
the question" and added "pass a resolution calling for the 
question to be placed on a regular election ballot or adopt 
a proclamation calling for the question to be placed before 
the voters in a special election on the question. The elec- 
tion may also be initiated by a resolution adopted by the 
governing body of the local option district without a peti- 
tion from qualified electors having been submitted", after 
"shall be held within", deleted "sixty" and added "ninety", 
after''the petition is verified", deleted "or it may be held in 
conjunction with’a regular election of the governing body, 
if the regular election occurs within sixty days of the peti- 
tion verification. The election shall be called, conducted, 
counted and canvassed substantially in the manner pro- 
vided by law for general elections within a county or for 
special elections within a municipality", and after "Local 
Election Act", added "provided that the date of the elec- 
tion is not in conflict with the provisions of Section 1-24-1 
NMSA 1978". 

The 2018 amendment, effective July 1, 2018, provided 
that elections on the question of allowing the sale, service 
or consumption of alcoholic beverages by the drink on li- 
censed premises from noon until 10:00 p.m. on Christmas 
day may be held in conjunction with a regular election or 
a special election held pursuant to the Local Election Act 
and shall be called, conducted, counted and canvassed in 
substantially the same manner as provided for general 
elections in the county under the Election Code or for spe- 
cial elections in a municipality under the Local Election 
Act, provided that elections on the question of continuing 
to allow sales of alcoholic beverages in unbroken pages for 
consumption off the licensed premises on Sundays shall 
be called, conducted, counted and canvassed substantially 
in the manner provided by law for general elections within 
a county or for special elections within a municipality pur- 
suant to the Local Election Act, and made technical and 
conforming changes; in Subsection G, after "on Christmas 
day. The election", deleted "shall be held within sixty days 
after the date the petition is verified, or it", after "regular 
election of the governing body", deleted "if that election 
occurs within sixty days of.such verification" and added 
"or a regular local or special election held pursuant to the 
Local Election Act", after "Election Code or for special", 
deleted "municipal", and after "under the", deleted "Mu- 
nicipal Election Code" and added "Local Election Act"; and 
in Subsection J, after "county or for special", deleted "mu- 
nicipal", and after "within a municipality", added "pursu- 
ant to the Local Election Act". 

Temporary provisions. —'Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

2017 Multiple Amendments. — Laws 2017, ch. 49, 
§ 1, effective June 16, 2017, provided for Sunday sales of 
alcoholic beverages when December 31 falls on a Sunday, 
from 11:00 a.m. until 2:00 a.m. of the following day; and 
in Subsection C, after "Sunday sales permit", added "and 
in those years when December 31 falls on a Sunday, from 
11:00 a.m. until 2:00 a.m. of the following day". 


BUSINESS LICENSES 


180 


60-7A-1 


Laws 2017, ch. 9, § 1, effective July 1, 2017, provided for 
certain local option districts to pass an ordinance to re- 
strict the hours of sale of alcoholic beverages for consump- 
tion off a licensed premises, and provided dispensers and 
retailers the option of selling alcoholic beverages in for 
consumption off the licensed premises only on Mondays 
through Saturdays from 7:00 a.m. until midnight, except 
as provided by the restrictions of the local option district 
ordinance; in the catchline, after "Christmas day sales", 
deleted "Sunday"; in Subsection A, Paragraph A(2), after 
"Subsections", changed "D ‘and F" to "E and G", and in 
Paragraph A(3), after "Subsections", changed "C and E" to 
"D and F"; in Subsection B, added "Except as provided in 
Subsection C of this section", after "alcoholic beverages", 
deleted "shall" and added "may", after "resale", added 
"only", and after "Subsections", changed "D and F" to "E 
and G"; and added a new Subsection C and redesignated 
the succeeding subsections accordingly. 

The 2018 amendment, effective June 14, 2018, in- 
creased the hours of consumption of alcoholic beverages 
on Sunday; in Subsection A, in the introductory sentence, 
added "Provided that nothing in this section shall pro- 
hibit the consumption at any time of alcoholic beverages 
in guest rooms of hotels"; in Paragraph (2) of Subsection 
A, after "on", deleted "other weekdays" and added "Tues- 
days through Saturdays"; in Paragraph (3) of Subsection 
A, after "Section 60-7A-2 NMSA 1978", deleted "provided, 
however, that nothing in this section shall prohibit the 
consumption at any time of alcoholic beverages in guest 
rooms of hotels"; in Subsection B, after "7:00 a.m. until", 
deleted "12:00 a.m. on the following day" and added "mid- 
night"; in Subsection C, in the first sentence, after "prem- 
ises on Sundays", deleted "from 12:00 noon until midnight 
and in those years when December 31 falls on a Sunday 
from 12:00 noon until 2:00 a.m. of the following day, ex- 
cept as otherwise provided in Subsection E of this section" 
and added the remainder of the sentence, added the sec- 
ond sentence, and in the third sentence, after "The", added 
"Sunday sales"; in Subsection G, after "Indian", added "na- 
tion" in two places and after "boundaries of the", added 
"Indian nation" in two places; and in Subsection H, in the 
first sentence, after "licensed premises on Sundays from" 
deleted "12:00" and after "Sunday, from", deleted "12:00". 

The 2002 amendment, effective July 1, 2002, inserted 
“and Section 60-7A-2 NMSA 1978" in Subsection A(3); 
rewrote Subsection EH, removing reference to the 1984 
general election; in Subsection F, substituted "2002" for 
"1989" and inserted the proviso in the first sentence, and 
substituted "alcoholic beverages by the drink" for "beer 
and wine with meals" throughout the subsection; and 


~added Subsection J. 


The 1999 amendment, effective July 1, 1999, deleted 
Subsection D, which related to limitations on the sale of 
alcoholic beverages during voting hours on election days; 
redesignated the subsequent subsections accordingly; and 
updated subsection references. 

The 1998 amendment deleted former Subsection G, 
relating to local elections on the question of drive-up li- 
quor sales, redesignated the subsequent subsections ac- 
cordingly, substituted "Sunday package sales" for "Sunday 
sales" in three places in Subsection J, and corrected inter- 
nal references and made minor stylistic changes through- 
out the section, Laws 1998 (1st S.S.), ch. 16 contains no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, is effective on August 2, 1998, 90 days after ad- 
journment of the legislature. 

The 1995 amendment, effective July 1, 1995, inserted 
"Sunday sales for consumption off the licensed premises" 
in the section heading, substituted "Subsection F" for 
"Subsection E" near the beginning of Subsection I, and 
added Subsections J and K. 

The 1993 amendment, effective July 1, 1993, sub- 
stituted "and consumed" for "delivered or consumed" in 
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the introductory paragraph of Subsection A; substituted accident caused by a drunk driver who was served alco- 
"Subsections D, E and H" for "Subsections C and F" in hol while intoxicated at the casino. Chavez v, Desert Eagle 
Paragraph (2) of Subsection A; substituted "Subsections C Distrib. Co, of N.M., 2007-NMCA-018, 141 N.M. 116, 151 
and F" for "Subsections B and F" in Paragraph (3) of Sub- P.3d 77, overruled by Rodriguez v. Del Sol Shopping Ctr. ~ 
section A; added current Subsection B; redesignated for- Assoc., 2014-NMSC-014. 
mer Subsections B to H as Subsections C to I; substituted Constitutionality. — This section is a proper exercise 
"Subsections F and I" and "Subsection F" for "Subsections of legislative power and does not violate equal protection 
BE and H" and "Subsection C" in the first sentence of Sub- of the laws, under U,S, Const., amend. XIV, §'1 and N.M. 
section C; and inserted "or Subsection I of this section’ in, | Const., art, II, § 18, nor the prohibitions of the further- 
the last sentence of Subsection C. ance and establishment of religion clause of U.S. Const., 

The 1992 amendment, effective March 3, 1992, sub- amend. I and N.M. Const., art. II, § 11. Pruey v, Dep't of 
stituted "Christmas day sales; elections" for "election" ABC, 1986-NMSC-018, 104 N.M. 10, 715 P.2d 458. 
in the section catchline; substituted "Subsections E and Sale of liquor on Sunday is grounds for revo- 
H" for "Subsection E" in the first sentence of Subsection cation of dispenser's license. Kearns v, Aragon, 
B; inserted "that were replaced by dispenser's licensees 1959-NMSC-102, 65 N.M, 119, 833 P.2d 607 (decided un- 
pursuant to Section 60-6B-16 NMSA 1978" in Subsec- der former law). 
tion D and added "except as provided pursuant to Sub- Election on Sunday sales mandatory. — Because of 
section G of this section" at the end of that subsection; the express authorization for the continuation of Sunday 
deleted "of 1981" following "Liquor Control Act" in the > sales as permitted under any former law until the ques- 
third sentence of Subsection HE; and added Subsections tion is reconsidered at the next general election, it is clear 
G and H. that the legislature fully intended that such reconsidera- 

The 1991 amendment, effective June 14, 1991, substi- tion take place. The election on Sunday ,sales shall thus be 
tuted "April 7, 1989" for "the effective date of this act" in a mandatory one. 1981 Op. Att'y Gen. No, 81-09. 
Paragraph (1) in Subsection F and, in the last paragraph “A governmental licensee may engage in Sun- 
in Subsection F, substituted "1985. and 1986" for "1984 ‘day sales of alcoholic beverages. 1987 Op. Att'y Gen. 
through 1986" and made a minor stylistic change. No. 87-28. 

: . 1, 1 s+ll 
ANNOTATIONS Vineyard owners who have a "grower's permit 


are not prohibited from selling wine by the bottle on Sun- 


Constitutionality. — Section 60-7A-1F NMSA 1978 is day in those local option districts that permit Sunday li- 


not prohibited special legislation; does not create a clas- quor sales, 1988 Op. Att'y Gen. No. 88-04. 
sification in violation of equal protection; and does not Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


violate the constitution because the subject of the law Jur, 2d Intoxicating Liquors § 336. ’ ane 
is not set forth in its title. Thompson v. Mckinley Cnty., Validity, construction, and effect of "Sunday closing" or 


1991-NMSC-076, 112 N.M. 425. 816 P.2d 494. "blue" laws - modern status, 10 A.L.R.4th 246. 
Duty of ‘aiies He Defendants, who sold alcohol to an Validity, under federal and state establishment of re- 


Indian casino knowing that the casino planned to sell al- ligion provisions, of prohibition of sale of intoxicating li- 
cohol continuously over a twenty-four-hour period, did not quors on specific religious holidays, 27 A.L.R.4th 1155. 
owe a duty to plaintiffs, who were injured as a result of an 48 C.J.S. Intoxicating Liquors § 256. 


60-7A-2. Repealed. 


Repeals. — Laws 2021, ch. 7, § 36 repealed 60-7A-2 July 1, 2021. For provisions of former section, see the 2020 
NMSA 1978, as enacted. by Laws 1981, ch. 39, § 48, re- NMSA 1978 on NMOneSource.com. 
lating to Sunday sales at racetracks and resorts, effective 


60-7A-3. Transportation into state without permit; exportation of 
alcoholic beverages without permit; importation for private 
use; reciprocal shipping; when unlawful. 


A. Except as provided in Subsections E and F of this section, it is a violation of the Liquor Con- 
trol Act [60-3A-1 NMSA 1978] for a registered common carrier to knowingly deliver a shipment of 
alcoholic beverages from another state to a person in this state without receiving at the time of de- 
livery a permit issued by the department covering the quantity and class of alcoholic beverages to 
be delivered and requiring the shipment be transported from the shipper designated in the permit 
to the designated consignee and from the designated point of origin to the destination designated 
in the permit. ip 

B. -Except as provided in Subsections D through F of this section, it is a violation of the Liquor 
Control Act for a person other than a registered common carrier to knowingly transport from 
another state and deliver in this state alcoholic beverages, unless the person has in the person's 
possession on entering New Mexico a permit from the department for the quantity and class of 
alcoholic beverages to be delivered, designating the name of the shipper and consignee and the 
point of origin and destination of the alcoholic beverages. 
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60-7A-4 BUSINESS LICENSES 60-7A-4 


C. Except as provided in Subsections D and E of this section, it is a violation of the Liquor 
Control Act for a person to transport out of state alcoholic beverages on which the excise tax has 
not been paid, unless the shipment is accompanied by a permit issued by the department for the 
exact quantity and class transported, showing the consignee's federal and state license numbers 
and the point of origin and destination of the alcoholic beverages, 

D. . An individual not a minor may. transport into or out of the state a reasonable amount of 
alcoholic beverages for the exclusive purpose of the individual's private use or consumption, and 
nothing in the Liquor Control Act limits or applies to such private actions. 

E. An individual or licensee, except for a person holding a winery license, in a state that affords 
New Mexico licensees or individuals an equal reciprocal shipping privilege may ship for personal 
use and not for resale not more than two cases of wine, each case containing no more than nine 
liters, per month to an individual .not.a minor in this state. Delivery of a shipment pursuant to 
this subsection shall not be deemed to constitute a sale in this state and nothing in the Liquor 
Control Act limits or applies to such shipments. The shipping container of wine sent into or out 
of this state under this subsection shall be labeled clearly to indicate that the package cannot be 
delivered to a minor or to an intoxicated person. 

F. The holder of a direct wine shipment permit issued pursuant to Section 60-6A-11.1 NMSA 
1978 may ship no more than two nine-liter cases of wine per month to a person. living in New Mex- 
ico who is twenty-one years of age or older for the person's personal consumption and not for resale. 

G. As used in this section, "in this state" means within the exterior boundaries of the state. 


History: Laws 1981, ch. 39, § 49; 1987, ch, 06, §.1; The 2011 amendment, effective July 1, 2011, added 
2011, ch. 109, § 2. Subsection F to permit the shipment of limited quantities 
of wine by permit holders to New Mexico residents. 


60-7A-4. Sale, shipment and delivery unlawful. 


A, It is unlawful for a person on the person's own behalf or as the agent of another person, 
except a licensed New Mexico wholesaler or manufacturer or the agent of either, to directly or in- 
directly sell or offer for sale for shipment into the state or ship into the state, except as provided in 
Section 60-7A-3 NMSA 1978, alcoholic beverages unless the person or the person's principals have 
secured a nonresident license as provided in Section 60-6A-7 NMSA 1978. 

B. Itis a violation of the Liquor Control Act [60-3A-1 NMSA 1978] to deliver any dlcauaie bev- 
erages transported into the state unless the delivery is made in accordance with Section 60-7A- 3 
NMSA 1978 or Section 4 [60-6A-37 NMSA 1978] of this 2021 act. 

C. As used in this section, "into the state" means into the exterior Bowkaiiried of the state. 


History: Laws 1981, ch, 39, § 50; 1087 ch. 96, § 2; ‘ New Mexico sniely for the purpose of storing liquor, all of 


2021, ch. 7, § 26. ‘which is to be transported out of the state, such person 
The 2021 amendment, effective July 1, 2021, required .. -must be licensed by the division of liquor control (now 
compliance with related provisions of the Liquor Control ~~ director of alcohol and gaming division), such person 
Act related to alcoholic beverage delivery permits; in Sub- must obtain a wholesaler’ s license. 1961-62 Op. Att'y Gen. 
section A, after "Section", changed "60-7A-7" to "60-6A-7"; No, 62-110. 
and in Subsection B, after "Section 60-7A-8 NMSA 1978", Wholesaler's license required to deliver alcoholic 
added "or Section 4 of this 2021 act", beverages to military reservations. — All deliveries 
of alcoholic beverages to post exchanges and open messes 
ANNOTATIONS located on and within the confines of ceded military res- 

Section does not prevent bringing liquor ‘into ervations in New Mexico must be made by licensed New 
state for personal slanbeshetitinns ad + Martinez, Mexico wholesalers or distributors, 1957-58 Op. Att'y Gen. 
1944-NMSC-082, 48 N.M. 232, 149 P.2d 124. No. 57-198. ] 

Only licensed nonresident suppliers shall be Transportation permit required to ship beer to 
permitted to import alcoholic beverages into New military base. — Transportation of beer or other alco- 
Mexico. Such importations may be made only to licensed holic liquors to a post exchange or NCO club or officers 
New Mexico wholesalers or. distilleries, and further, club on a ceded military reservation requires a transpor- 
such importations shall be permitted only when ap- _ tation permit. 1953-54 Op. Att'y Gen. No. 53-5825. 
proved by the division of liquor control (now director Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
of'alcohol and gaming division), 1957-58 Op. Att'y Gen, Jur. 2d Intoxicating Liquors § 123. 

No. 57-198. 48 C.J.S. Intoxicating Liquors §§ 234, 238. 


Wholesaler's license required by one storing li- 
quor in warehouse. — If a person uses a warehouse in 
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60-7A-4.1 OFFENSES 60-7A-5 


60-7A-4.1. Unlawful sale of alcoholic beverages; criminal ieee 
forfeiture. _ 


A. Itis unlawful for any person to sell or attempt to sell alcoholic beverages at any place other 
than a licensed premises or as otherwise provided by the Liquor Control Act [60-3A-1 NMSA 
1978]. 

B. Any person who ira the provisions of Subsection A of this section is guilty of a fourth 
degree felony. _ 

C. Any conveyance used or intended to be used for the purpose of unlawful sale of alcoholic 
beverages or money which is the fruit or instrumentality of the crime is subject to forfeiture, and 
the provisions of the Forfeiture Act [31-27-1 NMSA 1978] apply to the seizure; forfeiture and 
disposal of such property. 


History: 1978 Comp., § 60-7A-4.1, enacted by Laws Section 30-31-35 NMSA 1978"; and added the last phrase 


1985, ch. 179, § 1; 1989, ch. 254, § 1; 1993, ch. 68, § 15; beginning "is subject to forfeiture". 

2002, ch. 4, § 19. The 1993 amendment, effective July 1, 1993, inserted 
The 2002 amendment, effective July 1, 2002, in "criminal" in the ‘catchline; inserted "upon conviction" 

Subsection C, after "crime", deleted "may be seized and and "and disposed of" in Subsection C; and deleted the 

upon conviction, in the discretion of the court, be for- former second sentence of Subsection C, pertaining to 

feited and disposed of under the procedures set forth in taking custody of forfeited property. 


60-7A-4.2. Record of sales; administrative penalties. 


A. It is a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for any person licensed 
pursuant to the provisions of that act and any employee, agent or lessee of that person to fail to 
maintain a record of sales of distilled spirits, wine and beer in quantities of twenty gallons or more 
to a single purchaser. The record shall contain the following information: 

(1) the date of the sale; ; 
(2) the name and address of the purchaser; 
(3) a description of the quantity and type of liquor sold; and 
.. (4) when a full case of distilled spirits is included in the sale, the serial number of the case. 

B. Any person who violates the provisions of Subsection A of this section by failing to maintain 
a record of sales may be assessed an administrative penalty by the director not to exceed one thou- 
sand dollars ($1,000). 

C. Any person who violates the provisions of Subsection A of this section by failing to main- 
tain, with the intent to defraud, a record of sales may be assessed an administrative penalty by 
the director not to exceed ten thousand dollars ‘eee 000). 


History: 1978 Reais » § 60-7A-4.2, enacted. en Laws 
1993, ch. 68, § 16. . 


60-7A-5. Manufacture, sale or possession for sale when not permitted 
by Liquor Control Act; criminal penalty; forfeiture. 


A. It is unlawful for any person to manufacture for the purpose of sale, possess for the pur- 
pose of sale, offer for sale or sell any alcoholic beverages in the state except under the terms and 
conditions of the Liquor Control Act [60-3A-1 NMSA 1978]. : 

B. Any person who violates the provisions of Subsection A of this section is guilty of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C, Any conveyance used or! intended to be used for the unlawful manufacture or sale of alco- 
holic beverages or any money that is the fruit or instrumentality of unlawful manufacture or sale 
of alcoholic beverages is subject to forfeiture, and the provisions of the Forfeiture Act [31-27-1 
NMSA 1978] apply to the seizure, forfeiture and disposal of such property. 
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60-7A-6 


History: Laws 1981, ch..39, § 51; 1993, ch. 68, § 173.” 


2002, ch. 4, § 20. 
The 2002 amendment, effective July 1, 2002, in Sub- 
section C, after "beverages", deleted "may be seized and, 


upon conviction, in the discretion of the court, forfeited: 


and disposed of pursuant to the provisions of Section 30- 


31-35 NMSA 1978"; and added the last phrase beginning 


"is subject to forfeiture". 

The 1993 amendment, effective July 1, 1993, inserted 
"criminal" in the catchline; designated the former provi- 
sion as Subsection A; and added Subsections B and C, 


ANNOTATIONS 


Illegal sales in dry area punishable. — Liquor code 
provisions making it illegal to sell liquor without a license 
are applicable in dry areas, since liquor could otherwise be 
sold within these areas without punishment. State v. Bry- 
ant, 1949-NMSC-026, 53 N.M. 229, 205 P.2d 213. 

Violator entitled to trial by jury. — At the time of 
the adoption of the constitution and immediately prior 
thereto a person charged with selling alcoholic liquor 
without a license had the right to a trial by jury. State v. 
Jackson, 1967-NMCA-001, 78 N.M. 29, 427 P.2d 46, 

The defendant charged with selling liquor without a li- 
cense upon his demand should be accorded a trial by jury. 
State v. Jackson, 1967-NMCA-001, 78 N,M. 29, 427 P.2d 46, 

Conviction not sustained where insufficient 
evidence in record regarding possession. — Where 
search revealed one pint of whiskey in defendant's bed- 
room and 11 fifths of whiskey in three brands found on 
the floor of the living room behind window drapes, and 
defendant's locality was within a local "dry" area and de- 
fendant had no license to sell liquor, this was insufficient 
evidence concerning defendant's possession for the pur- 
pose of sale and a conviction cannot be sustained. State v. 
Easterwood, 1961-NMSC-084, 68 N.M. 464, 362 P.2d 997. 


BUSINESS LICENSES 


| 60-7A-7 


Illegal sale of alcohol not nuisance. — Where there 
is no statute which declares the illegal sale of alcoholic 
beverages to be a nuisance, the legislature intended that 
something more than the sale of alcoholic liquor must be 
shown before such act could be restrained as a public nui- 
sance. State v. Davis, 1958-NMSC-138, 65 N.M. 128, 333 
P.2d 613. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am, 


_dur, 2d Intoxicating Liquors § 261, 


Power to prohibit the possession of intoxicating liquor, 
irrespective of any intention to traffic therein, 2 ALR. 
1085. 

Constitutionality of stabate prohibiting the manufac- 
ture of intoxicating liquor, 3 A.L.R. 285, 

Test of intoxicating character of liquor, 4 A.L. R. 1187, 11 
A.L.R. 1233, 19 A.L.R. 512, 36 A.L.R. 725,91 A.L.R. 513. 

Right of one charged with unlawful sale of intoxicating 
liquor to be informed before. trial of name or identity of 
purchaser, 5 A.L.R. 409. 

What amounts to attempt to manufacture intoxicating 
liquor within criminal law, 22 A.L.R, 225. 

Forfeiture of property for unlawful use before at of 
individual offender, 3 A.L.R.2d 738, 

Operation and effect, in dry territory, of general statute 
making sale or possession for sale of intoxicating liquor 
without a license an offense, 8 A.L.R.2d 750, 

State's power to regulate price of intoxicating liquors, 
14.A.L.R.2d 699. 

What constitutes "sale" of liquor in violation of statute 
or ordinance, 89 A.L.R.3d 561. thy 

Validity, construction, and effect of statutes, ordinances 
or regulations prohibiting or regulating advertising of in- 
toxicating liquors, 20 A.L.R.4th 600. 

48 C.J.S. Intoxicating Liquors §§ 250, 251, 


60-7A-6. Possession of liquor manufactured or shipped’! in 1 violation of 


law; fourth degree felony; penalty; forfeiture. 


oe 


A. Itis tipetiat for any person to have in his possession with the intent to sell or resell any 
alcoholic beverages which to that person's knowledge have been manufactured or ern NH into 


this state in violation of the laws of this state. 


B. Any person who violates the provisions of Subsection A of this sit is eoirdiltry of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Any conveyance used or intended to be used for the unlawful manufacture or transportation 
of alcoholic beverages or any money that is the fruit or instrumentality of unlawful manufacture 
or transportation of alcoholic beverages is subject to forfeiture, and the provisions of the Forfeiture 
Act [31-27-1 NMSA 1978] apply to. the seizure, forfeiture and disposal of such property. 


History: Laws 1981, ch. 39, § 52; 1993, ch. 68, § 18; 
2002, ch, 4, § 21. 


The 2002 amendment, effective July 1, 2002; in Sub- 


section C,' after "beverages", deleted "may be seized and, 
upon conviction, in the discretion of the court, forfeited or 
disposed of pursuant to the provisions of Section 30-31- 


35 NMSA 1978"; and added the last phrase beginning "is* 


subject to forfeiture". 
The 1993 amendment, effective July 1, 1993, added 
"Fourth Degree Felony - Penalty - Forfeiture" at the end 


of the catchline; designated the former undesignated 
provision as Subsection A; in Subsection A, substituted 
"unlawful" for "a violation of the Liquor Control Act" and 
inserted ' ah intent:to sell or resell"; and added Subsec- 
tions B and C., 


ANN: OTATIONS 


Am. Jur. 2d, A.L.R. and C, J. Ss.’ ‘references. — 48 
C.J.S; intoxicating “sag § 250. oF 


60-7A-7. Manufacture of spirituous liquors; felony. 


It is a felony for any person other than a licensed distiller or rectifier to manufacture any 


spirituous liquors in the state. 
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60-7A-8. OFFENSES — 60-7A-9 


History: Laws 1981, ch. 39, § 53... . 7 Am, Jur, 2d, A.L.R.. and C.J.S. references. — 48 
C.J.S. Intoxicating Liquors § 248. 


60-7A-8. Sales to wholesalers. 


Unless he has a,wholesaler's license, no New Mexico manufacturer shall sell or offer for sale 
any alcoholic beverages manufactured within this state to any person in New Mexico other than 
wholesalers licensed under,the provisions of the Liquor Control Act [60-3A-1 NMSA 1978]. 


History: Laws 1981, ch. 39, § 59. and prevents transactions in such distilled spirits be- 
_ tween other wholesalers in the state and distillers and 
ANNOTATIONS ; distributors elsewhere, Levers v. Fetch ‘153 F.2d 1008 
Where one wholesaler in New Mexico so dominates a sub- Ed. 1636 (1946), 
stantial number of retail dealers that such retail dealers Am, Jur. 2d, A.L.R, and C.J.S, references. — 45 Am, 
are compelled to purchase substantially all of their dis- Jur. 2d Intoxicating Liquors § 287. 
tilled spirits from such wholesaler, the practice restrains 48 C.J.S. Intoxicating Liquors § 129. 


60-7A-9. Credit extension by wholesalers. 


It is a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for any wholesaler to extend 
credit or to agree to extend credit for the sale of alcoholic beverages to any retailer, dispenser, 
canopy licensee, restaurant licensee, club licensee or governmental licensee or its lessee for any 
period more than thirty calendar days from the date of the invoice required under the provisions of 
Section 60-8A-3 NMSA 1978. A violation of this section does not bar recovery by the wholesaler for 
the total indebtedness of the retailer, dispenser, canopy licensee, restaurant licensee, club licensee 
or governmental licensee or its lessee. 


History: Laws 1981, ch. 39, § 71; 1985, ch. 39, § 1. the debtor had been in arrears in'excess of 30 days, such 

implied agreement to extend credit is conduct prohibited 

ANNOTATIONS by this section, Sholer v. Bank of Albuquerque (In re Gal- 

Failure to collect invoices. — Where the liquor ‘.., legos), 68 B.R. 584 (Bankr. D.N.M. 1986) (decided under 
wholesaler did not promptly bring an action to recover former Section 60-10-8 NMSA 1978). 

the amount due on invoices that had remained unpaid To violate this section, a liquor wholesaler must -con- 


for more than thirty days, butcontinued to deliver more tinue to make credit sales to a liquor retailer knowing at 
liquor to the retailer without receiving immediate pay- the time that the retailer is more than 30 calendar days 


ment, the wholesaler extended credit to the retailer in behind in its credit payments to the wholesaler, Gavin 
violation of this section. N.M. Beverage Co. v. Blything,; Maloof & Co. v. Sw. Distrib, Co., 1987-NMSC-103, 106 
1985-NMSC-039, 102 N.M. 533, 697 P.2d 952. NM, 418, 744 P.2d 541. 

Credit extended during initial 30 days. — Credit Wholesaler may collect despite violation, — The 
sales made within the initial 30-day period before the re- purpose of the 1985 amendment was to eliminate the for- 
tailer falls behind in payments on his account are notde- — feiture and allow the wholesaler to collect its debt even 
clared violations of this section, and 60-8A-5 NMSA 1978 though there may be a violation of this section. D & M, 
does not bar a wholesaler from. bringing, an action to, col- Inc. v. United N.M, Bank, 114 B.R, 274 (Bankr. D.N.M, 
lect debts arising from such credit sales. Pucci Distrib..Co. 1990). eg Ht 8 
v, Stephens, 1987-NMSC-075, 106 N.M. 228,741 P.2d 831, Liquor wholesalers superpriority liens created by for- 

Time period for credit sales, — Since 15 days is a mer Section 60-6B-3E NMSA 1978 were prior to a bank's 


perfected security interest even if there was a violation of 
this section. D & M, Inc. v. United NM. Bank, 114 B.R. 274 
(Bankr. D.N.M: 1990). 

C.O.D. sales allowable. — When a credit sale is not 
paid for within 30 days, a liquor wholesaler may cut off 
credit and continue to do business with the delinquent re- 
tailer.on, a C.O.D. basis while the,wholesaler attempts to 

- collect the past due accounts. Gavin Maloof & Co. v. Sw. 
Distrib. Co., 1987-NMSC-103, 106'N.M. 413, 744 P.2d 541. 


reasonable amount of time for a wholesale liquor distribu- 
tor to determine what bills are past due from purchasers, 
any credit sales of liquor made to debtor by the wholesale 
liquor distributors within the first 45 days from the date 
of the first unpaid invoice are in conformance with the re- 
quirements of this section and are collectable, while any 
credit sales made after this forty-five day period demon- 
strate an implicit agreement to extend credit and, thus, 
are in violation of this section and uncollectable. Sholer v. 


Bank of Albuquerque (In re Gallegos), 68 B.R. 584 (Bankr, . Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
D.N.M. 1986) (decided under feimor Section 60-10-8 | Jur. 2d Intoxicating Liquors § 121. 
NMSA 1978). Construction and effect. of liquor regulation forbidding 
Conduct: violative of section..— Where; from a re- or restricting sales on credit or other than for cash, 17 
‘A.L.R.3d 396. 


view of the invoices submitted, it is obvious that whole- : 


sale liquor distributors were extending credit long after 48 C.J.S. Intoxicating Liquors §.243. 
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60-7A-10 BUSINESS LICENSES 60-7A-12 


60-7A-10. Wholesalers prohibited from owning retailer's or dispenser's 
establishment. 


A. Except as provided in Subsection B of this section, it is a violation of the Liquor Control Act 
[60-3A-1 NMSA 1978] for a wholesaler, directly or indirectly or through an affiliate, to own, either 
in whole or in part, a business operated under a retailer's or dispenser's license. 

B. This section shall not prevent a’wholesaler from owning a dispenser's license directly or 
indirectly or through an affiliate and operating a business itself or through an affiliate or a lessee 
under a dispenser's license if: 

(1) the wholesaler directly or indirectly operates or controls an interest in an establish- 
ment or complex maintaining a minimum of one hundred sleeping rooms and having a resident 
of New Mexico as a proprietor or manager and where, in consideration of payment, meals and 
lodging are regularly furnished to the general public; and 

(2) the sale of alcoholic beverages under the dispenser's license is restricted to their con- 
sumption on the licensed premises. 


History: Laws 1981, ch. 39, § 74; 1991, ch. 5, § 1. ANNOTATIONS 


The 1991 amendment, effective June 14, 1991, des- ; 
ignated the former séction as Subsection A, adding the Am, Jur. 2d, A.L.R. and C.J.S, references. — 45 Am, 


ti ihe heninnigeth f, and added Subsec- Jur, 2d Intoxicating Liquors § 121. 
oe Hos pee Desianine pueregs, yaad eddeap tec 48 C.J.S, Intoxicating Liquors § 197. 


60-7A-11. Offenses by retailers. 


It is a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for any retailer to: 

A. allow or permit any alcoholic beverages to be consumed on his licensed premises; 

B. maintain or keep in close proximity to the licensed premises any place for the consumption 
of alcoholic beverages purchased from him; 

C.._ sell any alcoholic beverages at any place other than his licensed premises; 

D. sell; possess for the purpose of sale or to have, possess or keep on his Bea premises 
alcoholic beverages not contained in the unopened, original package; 

E. buy or receive any alcoholic beverages from any person other than a duly licensed New 
Mexico wholesaler, or wine wholesaler for the purpose of or with the intent of reselling the alea: 
holic beverages; or 

F. directly, indirectly or through any subterfuge own, operate or control any interest in any 
wholesale liquor establishment or liquor manufacturing or wine bottling firm; provided, that this 
subsection shall not prevent a retailer from owning stock in any corporation which wholesales, 
manufactures or bottles alcoholic beverages when he owns the stock for investment purposes only. 


History: Laws 1981, ch. 39, § 77; 1988, ch. 60, § 6, Delivery of purchase permitted. — When a sale 
é takes place on the licensed premises of a retailer or dis- 


ANNOTATIONS penser, the beverage so purchased may be delivered by the 
Meaning of "package". — In keeping with the usages retailer or independent carrier to any location designated 
expressed by and implied from the term "package," such by the purchaser. 1957-58 Op. Att'y Gen. No, 58-15. 
refers to the individual bottles, cans or crocks, as the case Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 
may be. 1957-58 Op. Att'y Gen, No. 57-243. C.J.S. Intoxicating Liquors § 237. 


60-7A-12. Offenses by dispensers, canopy licensees, restaurant 
licensees, governmental licensees or their lessees and clubs. 


It is a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for any dispenser, canopy li- 
censee, restaurant licensee, governmental licensee or its lessee or club to: 

A. receive any alcoholic beverages for the purpose or with the intent of reselling the alcoholic 
beverages from any person unless the person is duly licensed to sell alcoholic beverages to dispens- 
ers for resale; 
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60-7A-18 OFFENSES 60-7A-13 

B. . sell; possess for the purpose of sale; or bottle bulk wine for sale other than pat the drink for 
immediate consumption on its licensed: premises; 

C. directly, indirectly or through subterfuge, own, operate or control any interest in a wholesale 
liquor establishment or liquor manufacturing or wine bottling firm; provided that this section 
shall not prevent: 

(1) a dispenser from owning an interest in a legal entity, directly or indirectly or through 
an affiliate, that wholesales alcoholic: beverages and that operates or controls an interest in an 
establishment operating ohne to the provisions of Subsection B of Section 60-7A-10 NMSA 
1978; or 

(2) asmall brewer or winegrower licensed pursuant to the Domestic Winery, Small Brew- 
ery and Craft Distillery Act [60-6A-21 NMSA 1978] from holding an interest in a legal entity, 
directly or indirectly or through an affiliate, that holds a restaurant or a dispenser's license and a 
small brewer and winegrower limited wholesaler's license issued pursuant to the Liquor Control 
Act; » 

D. sell or possess for the purpose of sale any alcoholic beverages at any location or place except 
its licensed premises or the location permitted pursuant to the provisions of Section 60-6A-12 


NMSA 1978; 


EK. employ-or engage a person to sell, serve or dispense alcoholic beverages if the person has not 
received alcohol server training within thirty days of employment; or 

F. employ or engage.a person to sell, serve, deliver or dispense alcoholic beverages during a 
period when the server permit of that person is suspended or revoked, 


History: Laws 1981, ch. 89, § 78; 1991, ch. 5, § 2; 
1999, ch. 277, § 14; 2000, ch. 46, § 2; 2015, ch. 118, § 1; 
2021, ch. 7, § 27. 

The 2021 amendment, effective July 1, 2021, pro- 
vided that it is a violation of the Liquor Control Act for 
any dispenser, canopy licensee, restaurant. licensee, gov- 
ernmental licensee or its lessee or club to deliver alcoholic 
beverages during a period when the server permit of that 
person is suspended or revoked; and in Subsection F, after 

"serve", added "deliver". 

The 2015 amendment, effective July 1, 2015, allowed 
small brewers and winegrowers licensed pursuant to the 
Domestic Winery, Small Brewery and Craft Distillery Act 
to hold a restaurant or dispenser's license and a small 
brewer and winegrower limited wholesaler's license; in 
Subsection A, after "reselling the", deleted "same" and 
added "alcoholic beverages", and after "from any person", 
deleted "other than one", and added "unless the person 
is"; in Subsection B, after "bottle", deleted "any"; and after 
“consumption on", deleted "his" and added "its"; in Subsec- 
tion C, after "indirectly or through", deleted "any", after 

"interest in", deleted "any" and added "a" , and after "shall 
not prevent", designated the remainder ‘of Subsection C as 
Paragraph ( 1) of Subsection C; in Paragraph (1) of Subsec- 
tion C, after "an interest in", deleted "any" and added "a", 
and after "NMSA 1978", added "or"; added Paragraph (3 
of Subsection C; and fe Subsection D, after "location or 
place except", deleted "his" and added."its". 

The 2000 amendment, effective March 6, 2000, substi- 
tuted "received alcohol server training within thirty days 


60-7A-13. Sales by clubs. 


of employment" for "been issued a server permit" in Sub- 
section E, 

The 1999 amendment, effective July 1, 1999, added 
Subsections E and F, 

The 1991 amendment, effective June 14, 1991, re- 
wrote Subsection C, which read "do any of the things 
which a retailer is prohibited from doing pursuant to 
Subsection F of Section 77 of the Liquor Control Act", and 
made a stylistic change in Subsection D. 


ANNOTATIONS 


Dram-shop statutes within province of legis- 
lature. — Whether legislation in the nature of the so- 
called dram-shop or civil damage statutes should be in- 
cluded as a part of New Mexico's liquor control acts is 
within the province of the legislature. Hall v. Budagher, 
1966-NMSC-152, 76 N.M. 591, 417 P.2d 71, rev'd on other 
grounds, Lopez v.. Maez, 1982-NMSC-103, 98 N.M. 625, 
651 P.2d 1269. 

Intent to sell required for offense. — When there is 
no intent or attempt to sell alcoholic liquors directly from 
an off-premises storage location, there is no offense. 1980 
Op. Att'y Gen. No. 80-34. 

Section does not prohibit storage of alcoholic 
liquors at unlicensed location. 1980 Op. Att'y Gen. 
No. 80-34, 

"Possess for the purpose of sale" is intended to cover 
the situation where if there is no actual sale, there could 
be one. 1980 Op. Att'y Gen, No. 80-34. 


A. Any club licensed pursuant to the provisions of the Liquor Control Act [60-3A-1 NMSA 
1978] shall only have the right to sell alcoholic beverages by the drink and wine by the bottle for 


consumption on the premises. 


B, Except as otherwise provided in this section, it is unlawful and grounds for suspension or 


revocation of its license for a club to: 


(1) solicit by advertising or any other means public patronage of its alcoholic beverage 


facilities. In the event the club solicits public patronage of its other facilities, alcoholic beverages 
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shall not be sold, served or consumed on the premises while the other facilities are being used by 
or operated for the benefit of the general public, unless’the alcoholic beverage facilities are sepa- 
rate from the other facilities and the general public is not permitted to enter any part of the facili- 
ties where alcoholic beverages are being sold, served or consumed; or» 

(2) serve, sell or permit the consumption of alcoholic isl ie to es other than 
members and their bona fide guests. 

C. Aclub licensed pursuant to the provisions of the hide Goulival Act may alloy its facilities, 
including its licensed premises, to be used, for activities other than its own, no more than four 
times in a calendar year for fundraising events held by other Sera ager 

D.. For the purposes of this section: 

(1). “bona fide guest" means a person whose presence in the cla is in response to a specific 
invitation by a member and for whom the member assumes responsibility; and 

(2). "member" includes the adult spouse and the children of a member/who pays member- 
ship dues or of a deceased member who paid membership dues or a member of an official auxiliary 
or subsidiary group of the club who has been issued a personal identification card in accordance 
with the rules and regulations of the club. | 


History: Laws 1981, ch. 39, § 79; 1987, ch. 18, §.1; 


1999, ch. 114, § 1; 2021, ch. 7, § 28, 

The 2021 amendment, effective July 1, 2021, in- 
creased the number of times a licensed club may allow its 
facilities, including its licensed premises, to be used for ac- 
tivities other than its own for fundraising events held by 
other nonprofit organizations; and in Subsection C, after 
"no more than", changed "two" to "four". 


The 1999 amendment, effective April 1, 1999, in Sub- - 


section B, inserted "Except as otherwise provided in this 


y section" at the beginning, inserted Subsection C, and re- 


designated former Subsection C as Subsection D. 
ANNOTATIONS | 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 129. 
48 C.J.S. Intoxicating Liquors § 197. 


60-7A-14. Filling bottles; misrepresentation of alcoholic beverages. 


It is a violation of the Liquor Control Act: [60-3A-1 NMSA 1978] for any licensee to: 

A. pour into any empty or partially empty bottle which contains or has contained any alcoholic 
beverage, alcoholic beverages of a different kind, class, brand, proof or age from that represented 
by the label, indicia, legend or descriptive matter on the bottle; 

B. have, allow or permit upon the licensed premises any bottle containing alcoholic beverages 
of a different kind, class, brand, proof or age from that represented by the label, indicia, legend or 


descriptive matter appearing on the bottle; 


C.. expressly or impliedly gre ace the kind, class, brand, proof or age of any alcoholic 


beverages served by the drink; or 


D. pour into any empty or partially empty alcoholic eng bottle, alcoholic beverages of the 
same kind, class, brand, proof or:age as that represented by the label, indicia, legend and Se 


tive matter appearing on the bottle: 


History: Laws 1981, ch. 39, § 80. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CuS. sbtépOA Cwm: _ 
Validity, construction, and effect of statutes, ordinances, 


60-7A-15. Public nuisance. 


or regulations prohibiting or regulating advertising of 
intoxicating liquors, 20 A.L.R.4th 600. 
48 C.J.S, Intoxicating Liquors § 201. 


A. Any premises used for the unlawful purpose of sale, manufacture, storage, possession or 
consumption of alcoholic beverages in violation of the Liquor Control Act [60-3A-1 NMSA 1978] is 


a public nuisance. 


B. The district attorney in the county in which the nuisance exists is authorized to maintain 
an action to abate and temporarily and permanently enjoin the nuisance. The district attorney 


shall not be required to post bond. 
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C. Upon final judgment, the court shall enjoin the owner, lessee, tenant or occupant from 
maintaining or assisting in maintaining the nuisance, and shall order the premises to be closed 
until bond is furnished with sufficient surety in such sum as the court in its discretion shall by 
order and judgment provide, conditioned that the premises will not be maintained as a public 
nuisance. 


History: Laws 1981, ch. 39, § 92. Constitutionality of statute relating to injunctions 
against crime or abatement of nuisance arising from vio- 
ANNOTATIONS lation of liquor law, 49 A.L.R. 635. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. Public dances or dance halls as nuisances, 44 A.L.R.2d 
Jur. 2d Intoxicating Liquors §§ 77, 441, 449. 1381. 


48 C.J.S. Intoxicating Liquors §§ 248, 405, 407, 408. 


60-7A-16. Sale to intoxicated persons. 


It is a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for a person to sell, deliver or 
serve alcoholic beverages to or to procure or aid in the procurement of alcoholic beverages for an 
intoxicated person if the person selling, delivering, serving, procuring or aiding in procurement 
knows or has reason to know that the person is selling, delivering, serving, procuring or aiding in 
procurement of alcoholic beverages for a person who is intoxicated. 


History: Laws 1981, ch. 39, § 93; 1993, ch. 68, § 19; Lessor of liquor license can be held liable under 
2021, ch, 7, § 29. the terms of this section if a violation is proved. Williams 

Cross references, — For tort liability for alcoholic li- v. Ashbaugh, 1986-NMCA-073, 120 N.M. 731, 906 P.2d 
quor sales or service, see 41-11-1 NMSA 1978. 263, aff'd, 1987-NMSC-120, 106 N.M. 598, 747 P.2d 244. 

The 2021 amendment, effective July 1, 2021, prohib- Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
ited the delivery of alcoholic beverages to intoxicated per- Jur, 2d Intoxicating Liquors § 140. 
sons; and after "sell", added "deliver" and after each occur- Entrapment to comment offense against laws regulat- 
rence of "selling", added "delivering". ing sales of liquor, 55 A.L.R.2d 1322. 

The 1993 amendment, effective July 1, 1993, substi- Common-law right of action for damage sustained by 
tuted the language beginning "if the person selling" for plaintiff in consequence of sale or gift of intoxicating li- 
"knowing that the person buying or receiving service of al- quor or habit-forming drug to another, 97 A.L.R.3d 528, 
coholic beverages is intoxicated" at the end of the section. 62 A.L.R.4th 16. 


Liability of persons furnishing intoxicating liquor for 
injury to or death of consumer, outside coverage of civil 
Thig pection.must not be read to impose a duty damage acts, 98 A.L.R.3d 1230. . | 
on the tavernkeeper to the intoxicated patron. Tru- Tavernkeeper's liability to patron for third person's as- 
jillo v. Trujillo, 1986-NMCA-052, 104 N.M. 379, 721 P2q Sault, 43 A.L.R.4th 281. 


ANN OTATIONS 


1310, cert. denied, 104 N.M. 289, 720 P.2d 708, overruled intoxicating Uiquons: employer's liability, fon fusaishing 
by Mendoza v. Tamaya Enters., 2010-NMCA-74, 148 N.M. or permitting liquor on social occasion, 51 A.L.R.4th 1048. 
534. 238 P.3d 903. a ‘ Social host's liability for injuries incurred by third 

Liability for serving intoxicated person. — A per- gi oie cp tin of intoxicated guest's negligence, 62 


son may be subject to liability if he or she breaches his 
or her duty by violating a statute or regulation, such as 
this section, which prohibits the selling or serving of alco- 
holic liquor to an intoxicated person, the breach of which . eis. Sue es 
ig pete: to be the proximate a of injuries to a third Social host's liability for death or injuries incurred by 
party. The imposition of this new liability will be applied person to whom alcohol was served, 54 A.L.R.5th 313. 
prospectively. Lopez v. Maez, 1982-NMSC-108, 98 N.M. 48 C.J.S, Intoxicating Liquors § 258. 

625, 651 P.2d 1269. pF 


Passenger's liability to vehicular accident victim for 
harm caused by intoxicated’ motor vehicle driver, 64 
A.L.R.4th 272. 


60-7A-17. Prostitution; loitering; promoting. 


A. Itis a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for a licensee to knowingly: 
(1) allow prostitution on the licensed premises; 
(2). allow or permit the faves of or solicitation by known prostitutes on the licensed 
premises; or 
(8) procure a prostitute for a patron, solicit a patron for a prostitute or solicit for a house 
of prostitution. 
B. No municipality shall enact any oat taee or resolution inconsistent with the provisions of 
Subsection A of pins section. 
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60-7A-18 


History: Laws 1981, ch. 39, § 94. 
* ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 203. 


60-7A-18. Repealed. 


Repeals. — Laws 2021, ch. 7, § 36 repealed 60-7A-18 
NMSA 1978, as enacted by Laws 1981, ch, 39, § 95, relat- 
ing to hours for public dances, effective July 1, 2021. For 


BUSINESS LICENSES 


60-7A-21 


Validity, construction, and application of loitering stat- 


. utes. and ordinances, 72 A.L.R.5th 1. 


48 C.J.S, Intoxicating Liquors § 257. 


provisions of former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 


60-7A-19. Commercial gambling on licensed premises. 


A. Itis a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for a licensee to A nachraniy 
allow commercial gambling on the licensed premises, 

B.. In addition to any criminal penalties, a person who violates Subsection A of this section may 
have the-person's license suspended or revoked or. a fine imposed, or both, buswank to the Liquor 


Control Act. 
C. As used in this section: 
(1) "commercial gambling" means: 


(a), participating in the earnings of or operating a gambling place; 
(b) receiving, recording or forwarding bets or offers to bet; 
(c) possessing facilities with the intent to receive, record or forward bets or offers to bet; 
(d) for gain, becoming a custodian of anything of value bet or offered to be bet; 
(e) conducting a lottery where both the consideration and the prize are money, or 
whoever with intent to conduct a lottery possesses facilities to do so; or 
(f) setting up for use for the purpose of gambling, or collecting the proceeds of, a gam- 


bling device or game; and 


(2) "commercial gambling" does not mean: 


(a) activities authorized pursuant to the New Mexico Lottery Act [6-24-1 NMSA 1978]; 

(b) the conduct of activities pursuant to Subsection B of Section 30-19-6 NMSA 1978 
on the licensed premises of the holder of a club license; and 

(c) gaming authorized pursuant to the Gaming Control ‘Act 60-28. 1 NMSA 1978] on 
the premises of a gaming operator licensee licensed pursuant to that act. 


History: Laws 1981, ch. 39, § 96; 1997, ch. 190, § 68; 
2011, ch. 176, § 1. 

The 2011 amendment, effective June 17, 2011, permit- 
ted games of chance regulated by the New Mexico Bingo 
and Raffle Act to be conducted on the licensed premises 
of clubs. 


The 1997 amendment, effective June 20, 1997, in 
Subsection C, redesignated former Paragraphs, (1) to (6) 
as Subparagraphs (1)(a) to (f), added Paragraph (2), and 
made minor stylistic changes throughout. 


60-7A-20. False complaints; misdemeanor. 


Any person who lodges or intentionally causes or conspires to cause a complaint to be lodged 
knowing the complaint to be unfounded in’ actual fact, he [sic] shall, upon conviction thereof, be 


guilty of a misdemeanor. 


History: Laws 1981, ch. 39, § 106. 


Bracketed material. — The bracketed material was 
inserted by the compiler. It was not enacted bythe legisla- 
ture and is not a part of the law. 


60-7A-21. Possession or display « of United States nena 


Possession or display of a license from the United States to sell alcoholic beverages i in N ew Mex- 
ico by a person not licensed under the Liquor Control Act [60-3A-1 NMSA 1978] to sell alcoholic 
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beverages or issuance of such a license by the district director of the internal revenue'service shall 
be prima facie evidence that the person possessing or displaying the license, or to whom it was is- 
sued, is engaged i in the business of selling alcoholic beverages, at the place for which it was issued 
or where it is displayed, in violation of the laws of New Mexico, and a certified copy of the records 
of the district director of the internal revenue service showing the issuance of the license or the 
payment of the tax therefor shall be admissible as evidence in any prosecution. 


History: Laws 1981, ch. 89, § 107. .. , : _..with the evidence to prove that.the defendant did not fall 
~~ “within the provisions of the statute, namely, with operat- 
ANNOTATIONS ing a club for profit. 1955-56 Op. Att'y Gen. No. 55-6203. 
Defendant bears burden of proof. — Ownership of a Am, Jur. 2d, A.L.R. and C.J.S. references, — 45 Am, 
license would cast upon the defendant in any case brought : Jur, 2d Intoxicating Liquors § 380. ! 
under the terms of this statute the burden of going forward 48 C.J.S. Intoxicating Liquors § 110. 


60-7A-22. Drinking in public establishments; selling or serving 
alcoholic beverages other than in licensed establishments; 
selling or delivering alcoholic beverages from a drive-up 
window. 


A. Itis a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for any person to consume 
alcoholic beverages in any public establishment unless the establishment is licensed. to sell and 
serve alcoholic beverages. 

B. It is a violation of the Liquor Control Act for any person not a licensee to sell, serve or 
permit the consumption of alcoholic beverages in his public establishment or private club. 

C. Itis a violation of the Liquor Control Act for any licensee to sell or deliver alcoholic bever- 
ages from a drive-up window. 


History: Laws 1981, ch. 39, § 108; 1991, ch. 257, § 4; connection with a liquor dispensing unit is a part of the 


1998 (1st S.S.), ch. 16, § 3. licensed "establishment." 1939-40 Op. Att'y Gen. No. 39- 

‘The 1998 amendment added "; selling or delivering al-— 3180. 
coholic beverages from a drive-up window" to the end of the Serving liquor in bowling alleys permitted. — There 
section heading, and rewrote former Subsection C, relating is no prohibition against issuing an alcoholic beverage li- 
to grandfather provisions for drive-up liquor sales. Laws cense to a bowling alley, thus permitting the serving of li- 
1998 (1st 'S.S.); ch: 16 contains no effective date’ provision, quor on the premises. 1955-56 Op. Att'y Gen. No. 55-6278. 
but, pursuant to N.M. Const., art, IV, § 23, is effective on Au- Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
gust 2, 1998, 90 days after adjournment of the legislature. Jur, 2d Intoxicating Liquors § 307. 

The 1991 amendment, effective June 14, 1991, de- Construction and application of statute or ordinance 
leted "during the ten- “year period of economic adjustment" respecting amusements on premises licensed for sale of 
preceding "licensed, premises" and made a minor stylistic intoxicating liquors, 4 A.L.R.2d 1216, 
change in Subsection C. : Criminal liability of member or agent of private club or 

ff association, or of owner or lessor of its premises, for viola- 
9 ANNOTATIONS tion of state or local liquor or gambling laws thereon, 98 


Knowingly permitting consumption constitutes A.L.R.3d 694, 
corpus delicti of offense. — The corpus delicti of the Zoning or licensing regulation prohibiting or restricting 


offense charged is knowingly permitting the consumption location of billiard rooms and bowling alleys, 100 A.L.R.3d 
of intoxicating liquor by appellant in his cafe without a 252. 
license to do so, State v. Carter; 1954-NMSC-102, 58 N.M. Validity and construction of statute or ordinance mak- 
718.275 P.2d:.847 ing it offense to have possession of open or unsealed alco- 
; ont of " oh. holic beverage in public place, 39 A.L.R.4th 668, 
Space for dancing and tables part of "establish 48 Col.8, Intoxicating Liquors § 258. 


ment", — Space reserved for dancingand tables in 


60-7A-23. Possession of wine as prima facie evidence. 


In any proceedings under the provisions of the Liquor Control Act [60-3A-1 NMSA 1978], the 
possession of more'than one thousand two hundred liters of wine by any person who is not a public 
warehouseman, registered carrier or licensee shall be prima facie evidence that the person has 
manufactured the wine for the purpose of sale and possesses the wine for the purpose of sale in 
pean of the a Nd Control Act; 
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History: Laws 1981, ch. 39, § 109.. Constitutionality, construction and effect of statute 
making possession of intoxicating liquor evidence of viola- 

ANNOTATIONS tion of law, 31 A.L.R. 1222. 
Am, Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. Constitutionality of statute making unlawful posses- 


Jur, 2d Intoxicating Liquors § 408. sion of intoxicating liquor legally obtained, or providing 


Power to prohibit the possession of intoxicating liquor, ir- for its confiscation, 37 A.L.R, 1386. 
respective of any intention to traffic therein, 2 A.L.R. 1085. 48 C.J.S, Intoxicating Liquors § 346. 


60-7A-24. Obstruction of the administration of the cohol Control Act; 
criminal penalty; sentencing. 


A. Any person who forcibly or by bribe, threat or other corrupt practice obstructs, impedes 
or attempts to obstruct the administration of the provisions of the Liquor Control Act [60-3A-1 
NMSA 1978] is guilty of a fourth degree felony and shall be sentenced pursuant to the pile aie 
of Section 31-18-15 NMSA 1978. 

B. Any licensee who forcibly or by bribe, threat or other corrupt practice obstructs, neh ped 
or attempts to obstruct the administration of the provisions of the Liquor Control Act is guilty of 
violating the Liquor Control Act and shall be punished by fine, suspension or revocation under the 
procedures of the Liquor Control Act. 


History: Laws 1981, ch. 39, § 110; 1993, ch. 68, § 20. ANNOTATIONS 

The 1993 amendment, effective July 1, 1998, rewrote 
the catchline; added "and shall be sentenced pursuant to Am. Jur, 2d, A.L.R. and C.J.S, references, — 45 Am, 
the provisions of Section 31-18-15 NMSA 1978" at the dur. 2d Intoxicating Liquors § 165. 


end of Subsection A; and made a minor stylistic change 48 C.J.S. Intoxicating Liquors § 214. 


in Subsection A. 


60-7A-25. Criminal penalties. 


_ A.. A person who violates any provision of the Liquor Control Act [60-3A-1 NMSA 1978] or any 
rule or regulation promulgated by the department that is not declared by the Liquor Control Act to 
be a felony is guilty of a misdemeanor and, upon conviction thereof, the person shall be sentenced 
pursuant to the provisions of Section 31-19-1 NMSA 1978. | 

B. Any person convicted of a violation of the Liquor Control Act which is declared by the 
Liquor Control Act to be a fourth degree felony shall be sentenced pursuant to the provisions of 
Section 31-18-15 NMSA 1978. ) 


History: Laws 1981, ch. 39, § 111; 1991, ch. 119, § 1; sold within these areas without punishment. State v. Bry- 


1993, ch, 68, § 21. ant, 1949-NMSC-026, 53 N.M. 229, 205 P.2d 213. 

The 1993 amendment, effective July 1, 1993, inserted Adult's custody no defense if not within statutory 
"Criminal" in the catchline; deleted "petty" preceding exemptions. — When minor was in custody of an adult 
"misdemeanor" in Subsection A; deleted the former second who does not hold such legal relationship to'the minor to 
sentence of Subsection A, pertaining to the penalty upon come with exemptions of the statute, the fact ofthe adult's 
conviction of a corporation; and rewrote Subsection B. custody is no defense. State v. Sifford, 1947- NMSC- 067; 51 

The 1991 amendment, effective June 14, 1991, in the N.M. 480; 187 P.2d 540. 
first sentence of Subsection A, substituted "A person who Revocation of license of. felon. — The: director of 
violates" for "A violation of", "is guilty of a petty misde- the department of alcoholic beverage control (director of 
meanor" for "shall be a misdemeanor" and "sentenced pur- the alcohol and gaming division) has the duty, authority 
suant to the provisions of Section 31-19-1 NMSA 1978" for and power to revoke or cancel a liquor license owned by 
"punished by a fine of not more than three hundred dol- a person who is convicted of a felony. 1987 Op. Att'y Gen. 
lars ($300) or by confinement in jail not more than seven No, 87-02. 
months or by both such fine and imprisonment"; and, in the When licensee not criminally liable for acts of his 
second sentence of Subsection A, substituted "a violation employees. — A liquor licensee would not be criminally 
of any provision of the Liquor Control Act [60-3A-1 NMSA liable for acts of agent or employee committed contrary 
1978] it shall be a misdemeanor and the corporation shall to express instructions. 1959-60 Op. Att'y Gen. No. 59-24. 
be sentenced pursuant to the provisions of Section 31-20-1 » Law reviews. — For comment, "Intoxicating Liquors 
NMSA 1978" for "such a violation, it shall be punished by a - Price Control - Fair Trade and Minimum Markups," see 
fine of not more than one thousand dollars ($1,000)". 4 Nat. Resources J. 189 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45°Am. 
ANNOTATIONS Jur, 2d Intoxicating Liquors § 431. 

Illegal sales in dry area punishable. — Liquor code Recovery of cumulative statutory penalties, 71 A.L. R. 2d 
provisions making it illegal to sell liquor without a license 986. %, 14 ¢ 
are applicable in dry areas, since liquor could otherwise be 48 C.J.S, Intoxicating Liquors § 286. 
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ARTICLE 7B 


Regulation of Sales and Service to Minors 


Sec. Sec, 
60-7B-1. Selling or giving alcoholic’ beverages to minors; 60-7B-8. Delivery of identity card to minor for use in ob- 
possession of alcoholic beverages by minors. taining alcoholi¢e beverages. 
60-7B-1.1. Repealed. 60-7B-9. Penalty. 
60-7B-2. Documentary evidence of age and identity. 60-7B-10. Minors in licensed premises; regulations. 
60-7B-3, 60-7B-4. Repealed. 60-7B-11. Employment of minors. 
60-7B-5. Refusal to sell or serve alcoholic beverages to _60-7B-12. Beer kegs; labeling; notice. 
person unable to produce identity card. 60-7B-13. Stocking alcoholic beverages in wet bars in 
60-7B-6. Demanding and seeing identity card before fur- hotel guest rooms prohibited; room service. 
nishing alcoholic beverages. 60-7B-14. Substance-related’ poisoning prevention; lim- 
60-7B-7. Presenting false evidence of age or identity. ited immunity, 


60-7B-1. Selling or giving alcoholic beverages to minors; possession of 
alcoholic beverages by minors. 


A. Itis a violation of the Liquor Control Act [Chapter 60, Articles 3A, 4B, 4C, 5A, 6A, 6B, 6C, 
6E, 7A, 7B and 8A NMSA 1978] for a person, including a person licensed pursuant to the provi- 
sions of the Liquor Control Act, or an employee, agent or lessee of that person, if the person knows 
or has reason to know that the person is violating the provisions of this section; to: 

(1) sell, serve or give alcoholic beverages to a minor or permit a minor to consume alcoholic 
beverages on the licensed premises; 

(2) buy alcoholic beverages for or procure the sale or service of alcoholic beverages to a minor; 

(3) deliver alcoholic beverages to a minor; or , 

(4) aid or assist a minor to buy, procure or be served with alcoholic beverages. 

B. It is not a violation of the Liquor Control Act, as provided in Subsection A or C of this sec- 
tion, when: 

(1) a parent, legal guardian or adult spouse of a minor serves alcoholic beverages to that 
minor on real property, other than licensed premises, under the control of the parent, legal guard- 
ian or adult spouse; or 

(2) alcoholic beverages are used in the practice of religious beliefs. 

C.. It is a violation of the Liquor Control Act for a minor to buy, attempt to buy, receive, possess 
or permit the minor's self to be served with alcoholic beverages. 

D. When a person other than a minor procures another person to sell, serve or deliver alcoholic 
beverages to a minor by actual or constructive misrepresentation of facts or concealment of facts 
calculated to cause the person selling, serving or delivering the alcoholic beverages to the minor 
to believe that the minor is legally entitled to be sold, served or delivered alcoholic beverages and 
actually deceives that person by that misrepresentation or concealment, then the procurer and not 
the person deceived shall have violated the provisions of the Liquor Control Act. 

E. As used in the Liquor Control Act, "minor" means a person under twenty-one years of age. 

F. In addition to the penalties provided in Section 60-6C-1 NMSA 1978, a violation of the provi- 
sions of Subsection A of this section is: 

(1) a fourth degree felony for an offender, other than a server certified pursuant to Sec- 
tion 60-6E-7 NMSA 1978, who shall be sentenced pursuant to Section 31-18-15 NMSA 1978; 

(2) a misdemeanor for a first violation if the offender is a server, certified pursuant to Sec- 
tion 60-6E-7 NMSA 1978, who shall be sentenced pursuant to the provisions of Section 31-19-1 
NMSA 1978; or 

(3) a fourth degree felony for a second or subsequent violation if the offender is a server, 
certified pursuant to Section 60-6E-7 NMSA 1978, who shall be sentenced pursuant to the provi- 
sions of Section 31-18-15 NMSA 1978. 

G. A violation of the provisions of Subsection C of this section is a misdemeanor and the of- 
fender shall be punished as follows: 

(1). for a first violation, the offender shall be: 
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(a) fined an amount not more than one thousand dollars ($1,000); and 
(b) ordered by the sentencing court to perform thirty hours of community service 
related to reducing the incidence of driving while under the influence of intoxicating liquor; 
(2) for a second violation, the offender shall: 
(a) be fined an amount not more than one thousand dollars ($1,000); 
(b) be ordered by the sentencing court» to perform forty hours of community service 
related to reducing the incidence of driving while under the influence of intoxicating liquor; and 
(c) have the offender's driver's license suspended for a period of ninety days. If the 
minor is too young to possess a driver's license at the time of the violation, then ninety days shall 
be added to the date the offender would otherwise become eligible to obtain a driver's s license; and 
(3) for a third or subsequent violation, the offender shall: 
(a). be fined:an amount not more than one thousand dollars ($1,000); 
(b) be ordered by the sentencing court to perform sixty hours of community service 
related to reducing the incidence of driving while under the influence of intoxicating liquor; and 
(c) have the offender's driver's license suspended for a period of two years or until the 
offender reaches twenty-one years of age, whichever period of time is greater. 
H. Aviolation of the provisions of Subsection D of this section is a fourth degree felony and the 
offender shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 60-7B-1, enacted by Laws stylistic changes throughout the section, but not giving ef- 
1998, ch. 68, § 22; 1998, ch. 80, § 1; 1998, ch. 101, § 1; fect to the first 1998 amendment, was approved March 10, 
2004, ch. 43, § 1; 2013, ch. 218, § 3. 1998. This section is set out as amended by Laws 1998, ch. 

Cross references, — For age of majority, see 28- B- A 101, § 1. See 12-1-8 NMSA 1978, 

NMSA 1978. 
For tort liability for alcoholic liquor sales or service, see ANNOTATIONS 


41-11-1 NMSA 1978, Mens rea for offense of giving alcohol to a minor. 
Repeals and reenactments. — Laws 1993, ch. 68, — With the adoption of the knowledge provision set forth 
§ 22 repealed former 60-7B-1 NMSA 1978, as enacted by _—_ jn § 60-7B-1 NMSA 1978, the legislature intended the 
Laws 1981, ch, 39, § 81, and enacted a new section, effec- phrase "knows or has reason to know" to refer to defen- 
tive July 1, 1998. dant's knowledge of the facts constituting the offense, spe- 
The 2013 amendment, effective June 14, 2013, re- cifically the alcohol recipient's status as a minor, State v. 
duced the penalty for serving alcoholic beverages to mi- Muller, 2022-NMCA-024, cert. denied. 
nors; changed the knowledge requirement for providing Criminal conviction is not a condition precedent 
alcohol to minors; in Subsection F, in the introductory to the imposition of a fine. — The criminal conviction of 


sentence, after "of this section is", deleted "a fourth degree a server under Section 60-7B-4; NMSA:1973 is het a condi- 
felony and the offender"; added Paragraphs (1) and (2) of tion precedent to the imposition of a civil fine on the li- 
Subsection F; and in Paragraph (8) of Subsection F, at the censee pursuant to Subsection A of Section 60-6C-INMSA 
beginning of the sentence, added "a fourth degree felony 1978. Town & Country Food Stores, Inc: v. N. M. Regula- 
for a second or subsequent violation if the offender is a tion & Licensing Dep't, 2012- NMCA-046, 277 P.3d-490. 


server, certified pursuant to Section 60-6E-7 NMSA 1978". Where, in a stin 
, : g operation, the licensee's employee sold 
The 2004 amendments, effective July 1, 2004, amended beer to a minor; a hearing officer found that the licensee 
Subsection B to include "adult spouse" in Paragraph (1) and violated Section 60:7B-1 NMSA 1978 and imposed a fine 
add Parnzah 2) aeed Subpart Do at the on thoes and the det atomey dined charge 
: , : 5 e against 1e employee after the employee completed a 
ion ronal forthe fierce en hind eubae__preprosesuton programy the criminal anton fe o 
en of Subsecting A or Dia a fourth de <s alent ployee was not a condition precedent to the imposition of 
4 Bree TerORY, the fine under Subsection A of Section 60-6C-1 NMSA 1978. 


1998 amendments. — Laws 1998, ch. 80, § 1, amending Cant . . 
this section, effective July 1, 1998, by substituting "a" for as Dep't RING ke Br Begins a 


"any" and deleting Yany" throughout the’section, inserting Section forbids all deliveries to minors. — This sec- 
including a person" preceding “licensed pursuant’, and tion forbids any delivery of alcoholic liquors to a minor not 
substituting an for any" in Subsection A; adding Sub- accompanied by parent, guardian or person "in loco pa- 
section B and redesignating the abedagiisiresgeh subsections ! rentis," even where person so delivering alcoholic liquors 
accordingly; substituting "other than’ for "except" and knows that same are intended for use by an adult. State v. 
"another" for "any other" in Subsection D; and substitut- Cummings, 1957-NMSC-105, 63 N.M, 337, 319 P.2d 946, 

ing "accept" for "accepts" in Paragraph F(1), and making Delivery made in person or through agent, — The 
minor stylistic changes throughout the section, was ap- accused, to be guilty of delivering liquor to a minor, need 


proved March 9, 1998. However, Laws 1998, ch. 101, § 1, hot hand it over in person, but would babuaee: 
: 3 : ; guilty if the hand- 
also amending this section, effective July 1, 1998, by, sub- ing over was done by an agent.or servant, gf the express 


stituting "a" for "any" and deleting "any" throughout the direction of the principal or master, State v. Cummings 
section, inserting "including a person" preceding "licensed 1957-NMSC-105. 63 N.M. 337. 319 P2d 946 ; 
pursuant", and substituting "an" for "any" in Subsection A; Liability for. serving Pht by) C11 person may be 
adding Subsection B and redesignating the remaining sub- subject to liability if he or she breaches his or her duty 
sections accordingly; substituting "other than" for "except" by violating a statute or regulation, such as this section, 
and "another" for "any other" in Subsection D; deleting for- which prohibits the selling or serving of alcoholic liquor to 


mer Subsection E, relating to violation of this section by a,,| ‘ fae ich ie fi : 
minor; adding Subsections F, G and H; and making minor a minor, the breach of which is found to be the proximate 
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cause of injuries to a third party. MRC Props., Inc. v. Gries, 
1982-NMSC-124, 98 N.M. 710, 652 P.2d 732. 

It shall not be negligence per se to violate this sec- 
tion. Trujillo v. Trujillo, 1986-NMCA-052, 104 N.M. 379, 
721 P.2d 1310, cert. denied, 104 N.M. 289, 720 P.2d 708, 
overruled by Mendoza v,. Tamaya Enters,, 2010-NMCA-74, 
148 N.M. 534, 238 P.3d 903, 

Section applies to unlicensed persons as well as 
licensed dealers. State v. Cummings, 1957-NMSC-105, 
63 N.M, 337, 319 P.2d 946,, 

Contents of information charging defendant with 
offense. — Information charging that defendant deliv- 
ered alcoholic liquor to a minor, contrary to provision of 
this section, was not fatally defective in failing to set out 
that such minor was not accompanied by a parent, guard- 
ian or other person having custody. State v. Cummings, 
1957-NMSC-105, 63 N.M. 337, 319 P.2d 946. 

Charge of defendant in the information with contribut- 
ing to delinquency of a minor by selling alcoholic liquors 
to him was adequate. State v. Sena, 1950-NMSC-027, 54 
N.M. 218, 219 P.2d 287. 

Probable cause for arrest for possession of alco- 
hol. — Probable cause to believe that a child wrongfully 
possessed or consumed alcohol sufficient to justify an ar- 
rest and warrantless search was not shown by the fact 
that the child's friend smelled of alcohol, or by the child's 
admission that he consumed a beer outside the officer's 
presence. State v. Tywayne H., 1997-NMCA-015, 123 N.M. 
42, 933 P.2d 251, cert. denied, 123 N.M. 83, 934 P.2d 277. 

Right to jury trial is privilege which may be 
waived, and if a right to jury trial existed in this case, 
where appellant was charged with giving alcoholic bever- 
ages to minors, appellant, by proceeding without demand 
or objection to trial before the court without a jury, waived 
the privilege granted by the constitution. State v. Marrujo, 
1968-NMSC-118, 79 N.M. 363, 443 P.2d 856. 

Conviction may be based upon uncorroborated 
evidence of minor. State v. Hunter, 1933-NMSC-069, 37 
N.M. 382, 24 P.2d 251, 

Adult's custody no defense if not within statutory 
exemptions. — Where minor was in custody of an adult 
who does not hold such legal relationship to the minor as 
to come within exemptions of the statute, the fact of adult's 
custody is no defense. State v. Sifford, 1947-NMSC-067, 51 
N.M. 430, 187 P.2d 540... ©: 

Breach of section as tort liability. — An allegation 
of a breach of the duty under this section which caused 


60-7B-1.1. Repealed... 


Repeals. — Laws 1981, ch. 39, § 128 repealed 60-7B- _ 
1.1 NMSA 1978, as enacted by Laws 1939, ch. 236, § 1202 


and as amended by Laws 1975, ch. 152, § 1, relating to 

selling or giving liquor to minors, effective July 1, 1981. 
Compiler's notes. — This section was enacted by Laws 

1939, ch. 236, § 1202 and was repealed by Laws 1981, ch. 


REGULATION OF SALES AND SERVICE TO MINORS 


60-7B-2 


injury to plaintiffs states a claim for'relief. Walker v. Key, 
1984-NMCA-067, 101 N.M. 631, 686 P.2d 973 (decided un- 
der former Section 60-7B-1.1 NMSA 1978). 

Minor cannot legally bring alcoholic: beverages 
into state. — A minor, whether or not accompanied by 
spouse, guardian or parents, cannot legally bring alcoholic 
beverages into the state of New Mexico, 1961-62 Op.. Att'y 
Gen. No, 62-21, 

Sale of liquor to minor wife petonnpanted by adult 
spouse authorized. — Liquor may be sold to a minor 
wife when she is accompanied by her adult spouse. 1943- 
44 Op. Att'y Gen. No. 44-4462. 

Minor police officer may receive or possess li- 
quor. — This section does not prohibit a police officer who 
is under the age of 21 years and in the lawful performance 
of his duties from receiving or possessing liquor. 1975 Op. 
Att'y Gen. No. 75-59. 

Law reviews, — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M. L. Rev. 331 (1976). 

For note, "Children's Law: Investigating Detention of 
Juveniles in New Mexico: Providing Greater Protection 
than Miranda Rights for Children in the Area of Police 
Questioning — State of New Mexico v. Javier M.," see 32 
N.M. L. Rev. 353 (2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 141. | 

Criminal offense of selling liquor to minor (or person 
under specified age) as affected by ignorance or mistake 
regarding purchaser's age, 12 A.L.R.8d 991. 

Serving liquor to minor in home as unlawful sale or gift, 
14A.L.R.3d 1186. 

What constitutes violation of enactment prohibiting 
sale of intoxicating liquor to minor, 89 A:L.R.3d 1256. 

Intoxicating liquors: employer's liability for furnishing 
or permitting liquor on social occasion, 51 A.L.R.4th 1048, 

Social host's liability for injuries incurred by third 
parties as a result of intoxicated guest's negligence, 62 
A.L.R.4th 16. 

Tort liability of college or university for injury suffered 
by student as a result of own or fellow student's intoxica- 
tion, 62 A.L.R.4th 81. 

Social host's liability for death or injuries incurred by 
person to whom alcohol was served, 54 A.L.R.5th 313. 

48 C.J.S. Intoxicating Liquors § 259. 


39, § 128. It was subsequently amended by Laws 1981, 
ch, 252, § 1. An amended act alters, modifies or adds to a 
prior law. Since there is no-prior law to be amended, this 
section has not been published..The subject matter of this 
section is fully covered by 60-7B-1 NMSA 1978 which was 
repealed and reenacted by Laws 1993, ch. 68, § 22. 


60-7B-2. Documentary evidence of age and identity. 


A, Evidence of the age and identity of the person may be shown by any document that contains 
a picture of the person issued by a federal, state, county or municipal government, or subdivision 
or agency thereof, including but not limited to a motor vehicle operator's license or an identifica- 


tion card issued to a member of the armed forces. 


B. An identity document is valid for the purposes of the Liquor Control Act [60-3A-1 NMSA 


1978] even if it has expired. 


C. Except for deliveries of alcoholic beverages pursuant to Section 4 [60-6A-37 NMSA 1978] 
of this 2021 act, it is unnecessary to ask for an identity document if the person clearly looks older 


than thirty-five years of age. 
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History: Laws 1981, ch. 39, § 82; 1985, ch. 184, § 1; that, except for deliveries of alcoholic beverages, it is un- 
2021, ch, 7, § 30. necessary to ask for an identity document if the \person 
The 2021 amendment, effective July 1, 2021, provided purchasing alcoholic beverages clearly looks older than 


that an identity document is valid for the purpose of the thirty-five years of age; and added Subsections B and C. 
Liquor Control Act even if it has expired, and provided sich rei 


60-7B-3, 60-7B-4. Repealed. | 


Repeals. — Laws 1985, ch. 184, § 5 repealed 60-7B-3 39, §§ 83 and 84, celal to department- bailed identity 
and 60-7B-4 NMSA 1978, as enacted by Laws 1981, ch. cards, effective Julie 14, ag 


60-7B-5. Refusal to sell or serve 2°stoohbhé Heverabed to DerHon, ssid to 
produce identity card. | . 


A. A person licensed pursuant to the provisions of the Liquor Control Act [60-3A-1 NMSA 
1978] or any employee, agent or lessee of that person may refuse to deliver, sell or serve alcoholic 
beverages to any person who is unable to produce an n identity card as evidence that the person is 
twenty-one years of age or over. 

B. An identity document is valid for the purposes of the Liquor Control Act even if it has ex- 
pired. 

C. Except for deliveries of alcoholic beverages pursuant to Section 4 [60-6A-37 NMSA 1978] 
of this 2021 act, it is unnecessary to ask for an identity document if the person clearly looks older 
than thirty-five years of age. 


History: Laws 1981, ch. 39, § 85; 1985, ch. 184, § 2; an identity document if the person purchasing alcoholic 
1993, ch. 68, § 23; 2021, ch, 7, § 31. beverages clearly looks older than thirty-five years of age; 

The 2021 amendment, effective July 1, 2021, provided in Subsection A, after "that person", changed "shall" to 
that a person licensed pursuant to the provisions of the "may", and after "refuse to", added "deliver"; and added 
Liquor Control Act has the discretion to refuse to deliver, Subsections B and C. 
sell or serve alcoholic beverages to any person who is un- The 1993 amendment, effective July 1, 1993, substi- 
able to produce an identity card as evidence that the per- tuted "Any person licensed pursuant to the provisions of 
son is twenty-one years of age, provided that, an identity the Liquor Control Act or any employee, agent or lessee of 
document is valid for the purpose of the Liquor Control that person shall" for "Any retailer, dispenser, restaurant 
Act even if it has expired, and provided that, except for de- licensee, club licensee, canopy licensee or governmental 


liveries of alcoholic beverages, it is unnecessary to ask for licensee and its lessee may". 


60-7B-6. Doweraine and seeing identity card before furnishing 
alcoholic beverages. 


In any criminal prosecution or in any proceedings for the suspension or revocation of a license 
or alcoholic beverage delivery permit or in any proceeding for violation of a municipal or county 
ordinance prohibiting the gift, sale or service of alcoholic beverages to minors, proof that the ac- 
cused licensee or alcoholic beverage delivery permittee in good faith demanded and was shown 
an identity card as evidence the person is twenty-one years of age or older before furnishing any 
alcoholic beverages to a minor shall be a defense to the prosecution or proceedings. 


History: Laws 1981, ch. 39, § 86; 1985, ch. 184, § 3; & Licensing Dep't, 2008-NMCA-065, 144 N.M. 132, 184 


2021, ch. 7, § 32. P.3d 444. 

The 2021 amendment, effective July 1, 2021, included Driver's license lacked legend that licensee is 
alcoholic beverage delivery permits and alcoholic bever- under twenty-one. — The good faith defense is not pre- 
age delivery permittees within the provisions of this sec- cluded as a matter of law where a liquor store employee 
tion; and after "suspension or revocation of a license", relies on the absence of the printed legend on the driver's 
added "or alcoholic beverage delivery permit", after "ac- license of a minor indicating that the licensee is under 
cused licensee", added "or alcohol beverage delivery per- twenty-one, which is required by Section 66-5-47 NMSA 
mittee", and after "identity card", added "as evidence the 1978, to determine whether the licensee is a minor, even 
person is twenty-one years of age or older". though the birth date of the licensee on the driver's license 

shows that the licensee is under twenty-one. ERICA, Inc. 
ANNOTATIONS v. N.M. Regulation & Licensing Dep't, 2008-NMCA-065, 
The good faith defense is not limited to identifica- 144 NM..182,/184 P.3d 444noyifi 


tion that is fraudulent. ERICA, Inc. v, N.M. Regulation 
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60-7B-7. Presenting false evidence of age or identity. 


_ A minor who presents to any person licensed pursuant to the provisions of the ae Control 
Act [60-3A-1.NMSA 1978] or any employee, agent, or lessee of that person any written, printed or 
photostatic evidence of age or identity that is false, for the purpose of procuring or attempting to 
procure any alcoholic beverages, is guilty of a petty misdemeanor.and shall be sentenced pursuant 
to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1981, ch. 89, § 87; 1985, ch. 184, § 4; 
1991, ch. 119, § 2; 1993, ch. 68, § 24. 

The 1998 amendment, effective July 1, 1993, substi- 
tuted "person licensed pursuant to the provisions of the 
Liquor Control Act or any employee, agent or lessee of 
that person" for "licensee". 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "that" for "which" and "petty misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 
NMSA 1978" for "misdemeanor", 


60-7B-8. Delivery of identity card to minor for use in obtaining 


alcoholic beverages. 


Any person who nen loans, sells or delivers an identity card to a minor with the knowledge 
that the minor intends to use the identity card for the purpose of procuring or attempting to pro- 
cure any alcoholic beverages is guilty of a petty misdemeanor and shall be sentenced. pesev aa to 


the provisions of Section 31-19-1,. NMSA 1978, 


History: Laws 1981, ch. 39, § 88; 1991, ch. 119, § 3. 
The 1991 amendment, effective June 14, 1991, sub- 
stituted "petty misdemeanor and shall be sentenced 


60-7B-9. Bobatey 


pursuant to the provisions of Section 31-19-1 NMSA 
1978" for "misdemeanor", 


Unless otherwise provided for in Article 7B of endetee 60, any violation of Sections 60-7B-1 
through 60-7B-8 NMSA 1978 by a minor is a petty misdemeanor, and the minor shall be sentenced 
pursuant to the provisions of Section 31-19-1 NMSA TOE: 


\ History: Laws 1981, ch. 39, § 89; 1991, ch. 119, § 4. 

The 1991 amendment, effective June 14, 1991; sub- 
stituted the present provisions for the former provisions, 
which read "Any violations of Sections 81 through 88 of 


conviction by a fine of not less than one hundred dollars 
($100), no part of which shall be suspended or by impris- 
onment in the county jail for not more than six months, or 


by both fine and imprisonment". 
the Liquor Control Act by a minor is punishable upon 


60-7B-10. Minors in licensed premises; regulations. 


A. Any person licensed pursuant to the provisions of the Liquor Control Act or any employee, 
agent or lessee of that person who permits a minor to enter and remain in any area of a licensed 
premises that is prohibited to the use of minors is guilty of a violation of the Liquor Control Act 
[60-3A-1 NMSA 1978]. 

B. A minor shall not enter or attempt to enter any area of a licensed premises that is posted 
or otherwise identified as being prohibited to the use of minors, except as authorized by regula- 
tion or as necessitated by an emergency. A person who violates the provisions of this subsection is 
guilty of a petty misdemeanor and hall be punished pursuant to the provisions of Section 31-19-1 
NMSA 1978. 

C. The director of the alcohol aly gaming division of the regulation and licensing department 
shall adopt regulations classifying the types of licensed premises or areas of licensed premises 
where minors may be present. The director shall require that signs issued by the division be posted 
by licensees to inform the public, including minors, of the areas in licensed premises.that are open 
to minors. The regulations may allow minors in those areas of licensed: premises where: 

(1) the consumption of alcoholic beverages is the primary activity, when a minor is accom- 
panied by a parent, adult spouse or legal guardian; 
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(2) there is no consumption of alcoholic beverages; or 

(8) the minor is at least eighteen years of age and licensed under the New Mexico Com- 
mercial Driver's License Act [66-5-52 through 66-5-72 NMSA 1978] and is making a delivery of 
packaged alcoholic beverages to a holder of a dispenser's, retailer's, restaurant, club, small brewer, 
winegrower, craft distiller, manufacturer's or rectifier or any other license that allows for the pur- 
chase and delivery of alcoholic beverages. | 


History: Laws 1981, ch. 39, § 90; 1991, ch. 119, § 5; Liquor Control Act or any employee, agent or lessee of 
1993, ch. 68, § 25; 1994, ch. 50, § 1; 2019, ch. 103, § 1. that person" for "retailer, dispenser, restaurant licensee, 

The 2019 amendment, effective July 1, 2019, allowed club licensee, canopy licensee or governmental licensee or 
minors who are licensed under the New Mexico commer- its lessee" in Subsection A and added Subsection C. 
cial driver's license act to deliver packaged alcoholic bev- The 1991 amendment, effective June 14, 1991, in 
erages; and added Paragraph C(3). Subsection B, substituted "petty misdemeanor and shall 

The 1994 amendment, effective May 18, 1994, added be punished pursuant to the provisions of Section 31-19-1 
"regulations" at the end of the section heading; substi- NMSA 1978" for "misdemeanor and shall be punished by 
tuted "any area of a licensed premises that is prohibited a fine of not less than one hundred dollars ($100), no part 
to the use of minors" for "the licensed premises without of which shall be suspended". 


lawful business" in Subsection A; in Subsection B, added 
the first sentence and substituted "A person who violates ANNOTATIONS 


the provisions of this subsection" for "Any minor who en- Minor police officer permitted in licensed prem- 
ters and remains in the licensed premises without lawful ises. — This section does not prohibit liquor licensees or 


business" in-the second sentence; and rewrote Subsection their agents from permitting a police officer who is under 


C, which formerly defined "lawful business". 21 f Ald : : 
, ; 7 years of age and in the lawful performance of his duties 
The 1993 amendment, effective July 1, 1993, substi- to be in attendance in the licensed premises of a liquor 


tuted "person licensed pursuant to the provisions of the establishment. 1975 Op. Att'y Gen. No. 75-59. 


60-7B-11. Employment of minors. 


A. Except as provided in Subsection B or C of this section, it is a violation of the Liquor Control 
Act for any person licensed pursuant to the provisions of the Liquor Control Act [60-3A-1 NMSA 
1978] or for any employee, agent or lessee of that person knowingly to employ or use the service of 
any minor in the sale and service of alcoholic beverages. 

B, A person holding a dispenser's, restaurant or club license may employ persons eighteen 
years of age or older to sell or serve alcoholic beverages in an establishment that is held out to 
the public as a place where meals are prepared and served and the primary source of revenue 
is food, and where the sale or consumption of alcoholic beverages is not the primary activity, 
except that a person under twenty-one years of age shall not be employed as a bartender or 
deliverer. : 

C. A person holding a wholesaler's license may employ persons eighteen years of age or 
older who are licensed pursuant to the New Mexico Commercial Driver's License Act [66-5- 
52 to 66-5-72 NMSA 1978] to engage in activities customary to warehouse operations and to 
handle and deliver alcoholic beverages to licensees holding a dispenser's, retailer's, restaurant, 
club, small brewer, winegrower, craft distiller, manufacturer's, rectifier or any other license that 
allows for the purchase and delivery of alcoholic beverages by a licensed wholesaler, as long as 
the minor delivers sealed, unbroken, packages, including containers such as bottles, cans and 
kegs. A person under the age of twenty-one shall not be allowed to sample alcoholic beverages 
to accounts. 


History: Laws 1981, ch. 39, § 91; 1998, ch. 68, § 26; and to handle and deliver packaged alcoholic beverages, 


1999, ch. 119, § 1; 2019, ch. 108, § 2; 2021, ch. 7, § 83. — and prohibited minors from being allowed to sample alco- 
The 2021 amendment, effective July 1, 2021, lowered holic beverages; and added Subsection C, 
the age to eighteen for restaurant employees permitted The 1999 amendment, effective June 18, 1999,in Sub- 
to sell or serve alcoholic beverages, and prohibited the section A, added "Except as provided in Subsection B of 
employment of someone under twenty-one years of age this section" and substituted "is" for "shall be," and added 
to deliver alcoholic beverages; and in Subsection B, after Subsection B. 
"employ persons", changed "nineteen" to "eighteen", and The 1993 amendment, effective July 1, 1993, substi- 
after "bartender", added "or deliverer". tuted "person licensed pursuant to the provisions of the 
The 2019 amendment, effective July 1, 2019, allowed Liquor Control Act or for any employee, agent or lessee of 
wholesaler's licensees to employ minors who are licensed that person" for "retailer, dispenser, restaurant licensee, 
under. the New Mexico commercial: driver's license act to club licensee, canopy licensee or governmental licensee or 
engage in activities customary to warehouse operations its lessee". 
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ANNOTATIONS person in whose custody he has been committed at the 
\ time by some court. 1955-56 Op. Att'y Gen. No. 55-6105. 
Minor over 16 years of age, may be employed as Am, Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
entertainer in a night club provided he is accompanied Jur. 2d Intoxicating Liquors § 308. 


by an adult who is his parent, guardian, spouse or an adult 48 C.J.S. Intoxicating Liquors § 231. 


60-7B-12. Beer kegs; labeling; notice. 


A. Every keg which is sold by a retailer shall be labeled by the retailer in a manner prescribed 
by the superintendent of regulation’and licensing with the name and address of the retailer and a 
control number assigned to that keg by the retailer. Retailers shall record the name and address 
and date of birth of the purchaser, the control number and the date of purchase for every keg sold 
on the notice form required by Subsection B of this section. 

B. The superintendent of regulation and licensing shall prescribe a suitable notice form which 
shall include the pertinent provisions of Chapter 60, Article 7B NMSA 1978 and the penalty for 
violating the provisions of Chapter 60, Article 7B NMSA 1978. The notice form shall also contain 
a place for the name, address and driver's license number or other suitable identification for the 
person purchasing the keg. Every person who buys a keg at retail shall sign the form acknowl- 
edging that they have read the form. The signed forms shall be kept by the retailer until the keg 
is returned to that retailer, or six months, whichever is less, and shall be made ‘available to law 
enforcement officials upon request. 

C. As used in this section "keg" means a package of beer containing more than six gallons of 
beer at the time it is sold. 


History: Laws 1989, ch. 140, § 1. 


60-7B-13. Stocking alcoholic beverages in wet bars in hotel guest rooms 
prohibited; room service. 


A. Itis a violation of the Liquor Control Act [60-3A-1 NMSA 1978] for the proprietor or man- 
ager of a hotel to stock alcoholic beverages in a wet bar located in any guest room or sleeping room 
in the hotel unless the alcoholic beverages are contained in a locked compartment, the key to 
which may be made available to a guest after he has produced evidence of his age and identity by 
any document that contains a picture of the guest issued by a federal, state, county or municipal 
government, or subdivision or agency thereof, including but not limited to a motor vehicle driver's 
license or an identification card issued to a member of the armed forces. 

B. Nothing in this section shall be construed to prevent: 

(1) the consumption of alcoholic beverages by any person in a hotel guest room or sleeping 
room; or 

(2) the sale or delivery of alcoholic beverages through room, service. to persons in hotel 
guest rooms or sleeping rooms; provided any employee of a hotel proprietor or manager delivering 
alcoholic beverages to a sleeping room may require that an identity card showing proof of age be 
shown to assure that alcoholic beverages are not sold, delivered or served to a minor in violation 
of the Liquor Control Act. 

C. As used in this section, "wet bar" means a refrigerator, ice chest, cabinet, cupboard, pantry 
or similar container or storage area that is customarily used to store alcoholic or nonalcoholic 
beverages for consumption. 


History: Laws 1998, ch. 68, § 27. 


60-7B-14. Substance-related poisoning prevention; limited immunity. 


A. A person who, in good faith, seeks medical assistance for someone experiencing an alcohol- 
or drug-related overdose shall not be arrested, charged, prosecuted or otherwise penalized, nor 
shall the property of the person be subject to civil forfeiture, for violating any of the following if 
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the evidence for the alleged violation was obtained as a result of the need for seeking medical 
assistance: 

(1) the provisions of Section 60-7B-1 or 60- 7B- 9 NMSA 1978; 

(2) arestraining order; or 

_ (8) the conditions of probation or parole. 

B. A person who experiences an alcohol- or drug-related overdose and is in need of medical 
assistance shall not be arrested, charged, prosecuted or otherwise penalized, nor shall the prop- 
erty of the person be subject to civil forfeiture, for violating any of the following if the evidence 
for the alleged violation was obtained as a result of the overdose and the need for seeking medi- 
cal assistance: 

(1) the provisions of Section 60- 7B-1 or 60-7B-9 NMSA 1978; 

(2) arestraining order; or 

(3) the conditions of probation or parole, 

C. The act of seeking medical assistance for someone who is experiencing é an alcohol- or drug- 
related overdose may be used. as a mitigating factor in a criminal prosecution pursuant to the 
Liquor Control Act [60-83A-1. NMSA 1978 et seq.]. for which immunity is not provided pursuant to 
this section. 

D.. For the purposes of this section, "seeking medical assistance" means: 

(1) reporting an alcohol- or drug-related overdose or other medical emergency to law en- 
forcement, the 911 system or another ore Nag dispatch system, a poison control center. or to a 
health care provider; or 

(2)- assisting an individual who is reporting an alcohol- or drug-related overdose or pro- 
viding care to an individual who is experiencing an alcohol- or drug-related overdose or other 
medical emergency while awaiting the arrival of a health care provider. 


History: Laws 2019, ch, 211, § 11. Effective dates. — Laws 2019, ch. 211, § 17 made 
; me - Laws 2019, ch. 211, § 11 effective July 1, 2019. 


Revocation and Suspension of Licenses 


(Repealed by Laws 1981, ch. 39, §.128.) 


60-8-1 to 60-8-11. Repealed. 
Repeals. — Laws 1981, ch. 39, § 128, repeals 60-8-1 to provisions, see 60-6B- ves 60- 6C-1 to 60- 6C- 9, 60-7A-20 


60-8-11 NMSA 1978, relating to the revocation and sus- NMSA aie 
pension of ‘licenses, effective July 1, 1981. For’ he 
ARTICLE 8A 
® 
Trade Practices 

Sec. Sec. 
60-8A-1. Unfair competition; exclusive outlet; tied house; 60-8A-7. Franchises; definitions. 

consignment sales, 60-8A-8. Franchises; violations. 
60-8A-1.1. Unlawful inducements. 60-8A-9, Franchises; recovery of damages; injunction; 
60-8A-2. Territorial designation for distribution of beer; remedies independent. 

agreement, 60-8A-10. Franchises; actions; defense. 
60-8A-3.. Invoices, 60-8A-11.. Franchises; time limit for bringing of action. 
60-8A-4. Returns. ~ *"60-8A-12. Filing of schedules required. © 
60-8A-5. Debts for merchandise sold in ‘ytdlaod of law 60-8A-13. Selling to wholesalers at prices different than 

unenforceable; no garnishment on sales by shown in schedule. 

retailers and dispensers. 60-8A-14. Form of schedule. 
60-8A-6. Primary American source of supply. . 60-8A-15. Filing of affirmation. 
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Sec. Sec. 
60-8A-16. Failure to file; schedule deemed invalid. 60-8A-18. Violation; penalty. } 
60-8A-17. Determination of lowest price. 60-8A-19. Authority to refuse affirmations. 


% 


60-8A-1. Unfair competition; exclusive outlet; tied house; consignment 
sales. 


It is unlawful for an importer, manufacturer, nonresident licensee or any kind or class of whole- 
saler, directly or indirectly, or through an affiliate: 

A. to require by agreement or otherwise that a wholesaler, retailer, dispenser, canopy licensee, 
restaurant licensee, club licensee or governmental licensee or its lessee engaged in the sale of 
alcoholic beverages in the state purchase alcoholic beverages from that person to the exclusion in 
whole or in part of alcoholic beverages sold or offered for sale by other persons; 

B. to induce through any of the following means, a wholesaler, retailer, dispenser, canopy li- 
censee, restaurant licensee, club licensee or governmental licensee or its lessee engaged in the sale 
of any kind or class of alcoholic beverages to purchase alcoholic beverages from that person to the 
exclusion in whole or in part of alcoholic beverages sold or offered for sale by other persons: 

(1) by acquiring or holding, after the expiration of an existing license, an interest in a 
license with respect to the premises of the wholesaler, retailer, dispenser, canopy licensee, restau- 
rant licensee, club licensee or governmental licensee or its lessee; 

(2) by. acquiring an interest in real or personal property owned, occupied or used by a 
wholesaler, retailer, dispenser, restaurant licensee or club, licensee in the conduct, of the buying 
wholesaler's, retailer's, dispenser's, canopy licensee's, restaurant licensee's, club.licensee's or gov- 
ernmental licensee's or its lessee's business, subject to exceptions that the director may prescribe, 
having due regard for the free flow.of commerce, the purposes of this subsection.and established 
trade customs not contrary to the public interest; 

(3) by furnishing, giving, renting, lending or selling to a wholesaler, retailer, dispenser, 
canopy licensee, restaurant licensee, club licensee or governmental licensee or its lessee equip- 
ment, fixtures, signs, supplies, money, services or other thing of value, subject to exceptions that 
the director may by regulation prescribe, having due regard for public health and welfare, the 
quantity and value of the articles involved and established trade customs not contrary to the pub- 
lic interest and the purposes of this subsection; 

(4) by paying or crediting the wholesaler, retailer, dispenser, canopy licensee, restaurant 
licensee, club licensee or governmental licensee or its lessee for advertising, display or distribution 
services; ) 

(5). by requiring a wholesaler, retailer, dispenser, canopy licensee, restaurant licensee, club 
licensee or governmental licensee or its lessee-to take and dispose of a certain quota or combina- 
tion of alcoholic beverages; or 

(6) by commercial bribery by offering or giving.a bonus, premium or compensation to an 
officer, employee, agent or representative of a wholesaler, retailer, dispenser, canopy licensee, res- 
taurant licensee, club licensee or governmental licensee or its lessee; or 

C. to sell, offer for sale or contract to sell to a retailer, dispenser, canopy licensee, restaurant li- 
censee, club licensee or governmental licensee or its lessee alcoholic beverages of any kind or class 
on consignment or under a conditional sale or on a basis other than a bona fide sale; provided that 
this subsection shall not apply to transactions involving solely the bona fide return of alcoholic 
beverages for ordinary and usual commercial reasons arising after the alcoholic beverages have 
been sold, including a return of alcoholic beverages that are at or near spoilage or expiration date 
or that were damaged by the wholesaler, but not including a return of alcoholic beverages that 
were damaged by any other licensee or any other licensee's employees or customers. 


History: Laws 1981, ch. 39, § 60; 2015, ch. 102, § 9. manufacturer, nonresident licensee or any kind or class 

The 2015 amendment, effective July 1, 2015, ex- of wholesaler to sell alcoholic beverages under a condi- 

empted alcoholic beverage transactions involving the tional sale or on a basis other than a ‘bona fide sale; in 

return of certain alcoholic beverages for ordinary com- the introductory sentence of the section, after "unlawful 

mercial reasons arising after the alcoholic beverages for", deleted "any" and added "an"; in Subsection A, after 

have been sold, from the prohibition of an importer, "otherwise that", deleted "any" and added "a", and after 
201 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-8A-1.1 


"purchase alcoholic beverages from", deleted "such" and 
added "that"; in the introductory paragraph of Subsection 
B, after "following means,", deleted "any" and added "a", 
and after "purchase alcoholic beverages from", deleted 
"such" and added "that"; in Paragraph (1) of Subsection 
B, after "expiration of", deleted "any" and added "an", af- 
ter ' ‘existing license,", deleted "any" and added "an", and 
after "interest in", deleted "any" and added "a"; in Para- 
graph (2) of Subsection B, after "acquiring", deleted "any" 
and added "an", after "interest.in", deleted "any", after 
"occupied or used by", deleted "any" and added " a" ; after 
"subject to", deleted "such", after "exceptions", “deleted 
"as" and added "that", after:the director", deleted "shall" 
and added "may", and. after "due regard", deleted "to" and 
added "for"; in Paragraph (3) of Subsection B, after "sell- 
ing to", deleted "any" and added "a", after "licensee or its 


lessee", deleted "any", after "gubjett to", deleted "such", af~ 


ter "exceptions", deleted:"as" and added "that", and after 
"director", deleted "shall" and added "may"; in Paragraph 


(4) of Subsection B, after "lessee for", deleted "any"; in ' 


Paragraph (5) of Subsection B, after "requiring", deleted 


BUSINESS LICENSES 


60-8A-3 


"any" and added "a"; in Paragraph (6) of Subsection B, 
after "representative of", deleted "any" and added "a"; in 
Subsection C, after "contract to sell to",,deleted "any" and 
added "a", after "licensee or its lessee", deleted "any", after 

‘conditional sale or on", deleted "any" and added "a", after 
"bona fide return of", deleted "merchandise" and added 
“alcoholic beverages", after "reasons arising after the", de- 
leted "merchandise has" and added."alcoholic beverages 
have", after "been sold,", added "including a return of alco- 
holic beverages that are at or near spoilage or expiration 
date or that were damaged by the wholesaler, but not in- 
cluding a return of alcoholic beverages that were damaged 
by any other licensee or any other licensee's employees or 
customers". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 187. 
48 C.J.S. Intoxicating Liquors $35, 


60-8A-1.1. Unlawful inducements. 


A. No retailer licensee, restaurant licensee, club licensee, governmental licensee or licensee 
that dispenses any kind or class of alcoholic beverage shall directly or indirectly, or through an 
affiliate, give or permit to be given money or any other thing of substantial value’in any effort 
to induce any person to persuade or influence any other person to purchase, or contract for the 
purchase of, any particular brand or kind of alcoholic beverages, or to persuade or influence any 
person to refrain from purchasing, or refrain from ad shina for the purchase of, ja’? Sadan’ 
brand or kind of alcoholic beverages. 

B. No retailer licensee, restaurant licensee, club ied dks governmental: idlnivee or licensee that 
dispenses any kind or class of alcoholic beverage shall directly or indirectly, or through an affiliate, 
receive or otherwise accept an inducement prohibited pursuant to Subsection A of this section. 


History: 1978 Comp,, § 60-8A-1.1, enacted by Laws 
2021, ch. 117, § 1. 


‘Effective dates, — Laws 2021, ch. 117, § 2 made a 
2021, ch, 117, fi 1 effective July 1, 2021. 


60-8A-2. Territorial designation for aisterbuion of beer; ainrebiiene 


Every brewer, whether located within or without New Mexico, may designate territorial limits 
in the state within which the brand or brands of beer manufactured by the: manufacturer may be 
sold by wholesalers of beer to licensees. A wholesaler of beer may enter into written agreement 
with the manufacturer of the brand of beer to be sold by the wholesaler which ‘sets forth the ter- 
ritorial limits within which the wholesaler may distribute the beer. A copy of the Rowtiete h and 
any amendments shall be filed:with the eit by the baguarters | | BT 


History: I Laws 1981, ch. 39; § 61. ; : 199 


alpen Invoices. 


‘Whenever a New Mexico wholesaler delivers any item of alcoholic beverages to a New Mexico 
retailer, dispenser, canopy licensee, restaurant licensee, club licensee or governmental licensee or 
its lessee, the delivery shall be accompanied by an invoice which accurately and clearly shows the 
date of the sale and the quantity of each item of merchandise delivered. The retailer, dispenser, 
canopy licensee, restaurant licensee, club licensee or governmental licensee or its lessee receiving 
the alcoholic beverages shall retain the invoice for a period. of two years. The invoices shall be open 
for ‘inspection and examination by any employee of the department or the taxation and’ revenue 
department during all usual business hours. 
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History: Laws 1981, ch. 39, § 70. A licensee holding more than one dispenser or retailer 

license may not purchase all the alcoholic liquors needed 

ANNOTATIONS by his multiple operations under the privilege of only one 

"Invoice" construed. — Document, which was labeled license, store them unsegregated in a common facility, and 

as an invoice, listing various types of beer along with the then distribute them from the common facility, as needed, 

quantity, unit price, total price, and a discount, was an "in- to the different licensed. operations. 1980 Op. Att'y Gen. 

voice" within the meaning of this section. Pucci Distrib. No. 80-34, 

Co. v. Nellos, 1990-NMSC-074, 110 N.M. 874, 796 P.2d 595. Law reviews. — For survey of 1990-91 commercial 
Licensee must observe obligations of each li- law, see 22 N.M.L, Rev. 661 (1992). 

cense owned, — A person owning more than one license Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 
must still exercise the rights and observe the obliga-. C.J.S, Intoxicating Liquors § 205. 


tions granted by each license independently of the other 
licenses. 1980 Op. Att'y Gen. No. 80-34. 


60-8A-4. Returns. 


A. The return or repossession of any stock of alcoholic beverages to or by any licensed New 
Mexico wholesaler shall not be construed as a sale within the meaning of any provision of the 
Liquor Control Act [60-3A-1 NMSA 1978]. 

B. The provisions of Subsection A of this section shall apply in case of the return or repos- 
session of any alcoholic beverages to or by a nonresident licensee by or from any New Mexico 
wholesaler. 


Fiistory: Laws 1981, ch. 39, § the 
S 
60-8A-5. Debts for eee nice sold in violation of a unenforceable; 


no garnishment on sales by retailers and dispensers. 
If 
No action erat be maintained or a garnishment or attachment be issued to collect any debt for 
merchandise sold, served or delivered in violation of the Liquor Control Act [60-3A-1 NMSA 1978]. 
No writ of garnishment'shall issue where the debt or obligation or the cause of action in the origi- 
nal suit or the garnishment action is founded upon the sale or purchase of alcoholic beverages by 
or from a retailer or dispenser as defined in Section 3 [60-3A-3 NMSA 1978] of that act. 


History: Laws 1981, ch. 39, § 76. sanction of disallowing actions to recover debt also applies 
Writ of garnishment. — Laws 1909, ch. 62, § 1, relat- to violations of the tied-house laws; N.M. Beverage Co. v. 
ing to writs of garnishment and grounds for garnishment, Blything, 1985-NMSC-039, 102 N.M. 533, 697 P.2d 952. 
was repealed by Laws 1969, ch. 139, § 2, Law reviews. — For survey of 1990-91 commercial 
law, see 22 N.M.L. Rev. 661 (1992). 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 


Application of section. — This section applies not C.J.S. Intoxicating Liquors § 213, 


only to illegal credit sales by retailers to consumers, but 


60-8A-6. Primary American source of supply. 


For the purpose of tax revenue control, no holder of a nonresident license or resident: broker 
license may solicit, accept or fill an order for distilled spirits or wine from a holder of any type of 
wholesaler's license unless the nonresident licensee or resident broker is the primary American 
source of supply for the brand of distilled spirits or wine that is ordered. As used in this section, 
"primary American source of supply" means the distiller, the producer, the owner of the commodity 
at the time it becomes a marketable product, the bottler or the exclusive agent of any of those. To 
be the "primary American source of supply," the nonresident licensee or resident broker must’ be 
the first source; that is, the manufacturer or the source closest to the manufacturer, in the channel 
of commerce from'whom the product can be secured by American wholesalers. 


History: Laws 1981, ch. 39, § 122. 
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60-8A-7. Franchises; definitions. 


As used in Sections 60-8A-7 through 60-8A-11 NMSA 1978: 

A. "franchise" means a contract or agreement, either expressed or implied, whether written or 
oral, between a supplier and wholesaler, wherein: 

(1) a commercial relationship of definite duration or continuing indefinite duration is 
involved; and 

(2) the wholesaler is granted the right to buy and to offer, sell and distribute within this 
state or any designated area thereof such of the supplier's brand of packaged alcoholic beverages 
as may be agreed upon; 

B. "good cause": 

(1) includes failure by the wholesaler to substantially comply with the essential and rea- 
sonable provisions of a contract, agreement or understanding with a supplier; 

(2) includes use of bad faith on the part of the wholesaler i in carrying out the terms of t the 
franchise; and 

(3) does not include failure or refusal on the part of the wholesaler to engage in any trade 
practice, conduct or activity that may result in a violation of any federal law or regulation or any 
law or regulation of this state; 

C. "supplier" means a person, partnership, corporation or other form of business enterprise 
engaged in business as a manufacturer, importer, broker, agent or its successors or assigns that 
distributes any or all of its brands of alcoholic beverages through licensed wholesalers in this 
state. "Supplier" does not include successors or assigns for spirituous liquors or wines; 

D. "termination" includes any substantial alteration or modification of the pEoasiqns of the 
franchise; and 

E. "good faith" means honesty-in fact in the conduct; or transaction concerned and.the obser- 
vance of reasonable commercial standards of fair dealing in the trade as evidenced by all sur- 
rounding circumstances. 


History: Laws 1981, ch. 39, § 54; 1987, ch. 263, § 1; that" for "or agent which" following "importer, broker" and 
2003, ch..100, § 1. added the last sentence. . 

The 2003 amendment, effective July 1, 2003, in Sub- 
section C, substituted "agent or its successors or assigns 


60-8A-8. Franchises; violations. 


A. The purpose of the provisions of Sections 60-8A-7 through 60-8A-11 NMSA 1978 is to pro- 
vide an equal bargaining position between the parties and to protect the health, safety and welfare 
of the citizens by ensuring that there is an orderly and fair distribution of alcoholic beverages in 
the state. 

B. Itis a violation of Sections 60-8A-7 through 60-8A-11 NMSA 1978 for the supplier, directly 
or through any officer, agent or employee, to fail to act in good faith in performing or complying 
with any terms, provisions or conditions of the franchise, or in terminating, canceling or not re- 
newing a franchise with a wholesaler, unless such termination, cancellation or failure to renew is 
done in good faith and for good cause. Good cause shall not include supplier mergers or acquistt 
tions or consolidation of brands with one wholesaler. 

C. .If more than one franchise for the same brand or brands of alcoholic beverages is originally 
granted to different wholesalers in this state, it is a violation of Sections 60-8A-7 through 60-8A- 
11 NMSA 1978 for any supplier to discriminate in any of the terms, provisions and conditions of 
the franchise between the wholesalers. It is not the purpose of this section to allow suppliers to 
unilaterally and without good cause or in violation of the contract change the terms of an existing 
franchise or exclusive distribution agreement by authorizing the transfer of brands to another 
wholesaler in violation of this act [60-8A-7 to 60-8A-11 NMSA 1978]. 


History: Laws 1981, ch. 39, § 55; 1993, ch. 57, § 1. Subsections A and B as present Subsections B and C; sub- 

The 19938 amendment, effective June 18, 1993, stituted "60-8A-7 through 60-8A-11 NMSA 1978" for "54 

added present Subsection A and redesignated former through 58 of the Liquor Control Act" in Subsections B 
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and C; added the second sentences in Subsections B and 
C; and inserted "originally" near the beginning of the first 
sentence in Subsection C. 


ANNOTATIONS 


Evidence warranting appointment of second dis- 
tributor. — The court's findings of fact support conclu- 
sion that supplier acted in good faith and for good cause in 
appointing a second distributor in New Mexico and that 
distributor's cause of action for violation of the franchise 
statutes fails where distributor consistently failed to meet 
sales expectations, followed a market philosophy contrary 
to that of supplier, failed to take sufficient steps as prom- 
ised to improve its performance, and, in supplier's busi- 
ness judgment, failed to adequately represent supplier's 
product in New Mexico in light of supplier's repeated noti- 
fications of its substandard performance and attempts to 
anticipate improvements. State Distribs., Inc. v. Glenmore 
Distilleries Co,, 738 F.2d 405 (10th Cir. 1984)(decided prior 


TRADE PRACTICES 


60-8A-10 


to 1987 amendment of Section 60-8A-7 NMSA 1978, defin- 
ing "good faith"). 

Section not given retroactive effect. — This section 
was not to be applied retroactively to reach an agreement 
made before the act became effective, even where the ter- 
mination of such agreement occurred afterwards. South- 
west Distrib. Co, v. Olympia Brewing Co,, 1977-NMSC-050, 
90 N.M. 502, 565 P.2d 1019. 

Choice of law. — Kentucky law and not the New Mex- 
ico Alcoholic Beverage Franchise Act applied to distribu- 
torship contracts, where the contracts bore a reasonable 
relation to the state of Kentucky and the choice of law 
provision therein did not violate some fundamental prin- 
ciple of justice, United Wholesale Liquor Co. v. Brown- 
Forman Distillers Corp.,.1989-NMSC-030, 108 N.M. 467, 
775 P.2d 233. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Valid- 
ity, construction and effect of state franchising statute, 67 
A.L.R.3d 1299. 


60-8A-9. Franchises; recovery of damages; injunction; remedies 


independent. 


A. Any wholesaler may bring an action against a supplier for violation of Sections 60-8A-7 
through 60-8A-11 NMSA 1978 in any court of competent jurisdiction, and may recover damages, 
together with the costs of the action, including reasonable attorneys’ fees. 

B. Any wholesaler may bring an action against a supplier in any court of competent juris- 
diction for injunctive relief against termination, cancellation or failure:io renew a franchise in 
violation of the provisions of Sections 60-8A-7 through 60-8A-11 NMSA 1978. 

C. The remedies provided in this section are independent of and supplemental to any other 
remedy available to the wholesaler in law or equity. 

D. It is the intent of the legislature that the Liquor Control Act [60-3A-1 NMSA 1978] con- 


trol contractual relations between suppliers and wholesalers in the state. Any contract provision 
which has the effect of circumventing the provisions of Sections 60-8A-7 through 60-8A-11 NMSA 
1978, whether a "choice of law" provision, or other provision, shall be deemed null and void and not 
applicable to franchises between suppliers and wholesalers in the state. 

E. In any action brought by a wholesaler against a supplier under the provisions of Sections 60- 
8A-7 through 60-8A-11 NMSA 1978, if it is determined that the supplier terminated a franchise 
without good cause or not in good faith, such supplier shall be responsible to any wholesaler so 
aggrieved in damages in an amount not less than three times the annual gross profits derived by 
such wholesaler from the sale of any and all brands under such franchise. 


through 58 of the Liquor Control Act" in Subsections A 
and B and added Subsections D and E, 


History: Laws 1981, ch. 39, § 56; 1993, ch. 57, § 2. 
The 1998 amendment, effective June 18, 1993, sub- 
stituted "60-8A-7 through 60-8A-11 NMSA 1978" for "54 


60-8A-10. Franchises; actions; defense. 


In any action brought by a riotascler against a supplier for termination, cancellation or failure 
to renew a franchise in violation of Sections 60-8A-7 through 60-8A-11 NMSA 1978, it is a com- 
plete defense for the supplier to prove that the termination, cancellation or failure to renew was 
done in good faith and for good cause. It shall not be a defense to any action brought by a whole- 
saler against a supplier under the provisions of Sections 60-8A-7 through 60-8A-11 NMSA 1978 
for the supplier to claim that the laws of another state control over those provisions or in any way 
make the cited provisions not applicable. 


History: Laws 1981, ch. 39, § 57; 1998, ch. 57, § 3. 
The 1993 amendment, effective June 18, 1993, sub- 
stituted "60-8A-7 through 60-8A-11 NMSA 1978" for "54 


through 58 of the Liquor Control Act" and added the sec- 
ond sentence. 
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ANNOTATIONS to that of supplier, failed to take sufficient steps as promised 
to improve its performance, and, in supplier's business judg- 
ment, failed to adequately represent supplier's product in 
New Mexico in light of supplier's repeated notifications of 
: ta hic ae ; , its substandard performance and attempts to anticipate im- 
in appointing a second distributor in New Mexico and that provements, State. Distribs., Inc. v. Glenmore.Distilleries Co., 
distributor's cause of action for violation of the franchise 738 F.2d 405 (10th Cir. 1984)(decided prior to 1987 amend- 


statutes fails where distributor consistently failed to meet ment of Section 60-8 A-7 NMSA 1978 defining "good faith"), 
sales expectations, followed a market philosophy contrary : ) 


Evidence warranting. appointment of second dis- 
tributor. — The court's findings of fact. support conclu- 
sion that supplier acted in good faith and for good cause 


60-8A-11. Franchises; time limit for bringing of action. 


Any action brought pursuant to Sections 54 through 58 [60-8A-7 to 60-8A-11 NMSA 1978] of the 
Liquor Control Act shall be forever barred unless commenced within one year after the cause of 
action has accrued. : 


History: Laws 1981, ch. 39, § 58. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — - 48 
C.J.S. Intoxicating Liquors § 449. 


60-8A-12. Filing of schedules required. 


A: No brand of spirituous liquors shall be sold to or purchased by a wholesaler, irrespective of 
the place of sale or delivery, unless a price a discount schedule is filed with the director and is 
then in effect. 

B. Such schedule shall be filed tn the owner of the one who is the holder of a nonresident 
license issued by the department. 


History: Laws 1981, ch. 39, § 62; 1985, ch. 5, § 1. 60-8A-19 NMSA 1978, was constitutional. U.S, Brewers 
ai Ass'n. v, Rodriguez, 465 U.S. 1098, 104 S, Ct, 1581, 80 L. 
ANNOTATIONS Ed, 2d 115 (1984). 
Former Discrimination in Selling Act constitu- Am. Jur. 2d, A.L.R. and C.J.S. roreronces — 45 Am. 
tional. — The 1967 New Mexico Discrimination in Sell- Jur, 2d Intoxicating Liquors § 237, 
ing Act, former Sections 60-12-1 through 60-12-10 NMSA Price regulation, 14 A.L.R.2d 699. 
1978, similar to present Sections. 60-8A-12 through . 48 CS. fie a8 Liquor 5 § 191. 


60-8A-13. Selling to wholesalers at prices different than shown ‘in 
schedule. — 


A brand of spirituous liquors shall not be sold to wholesalers except at the price and discounts 


shown on the schedule unless prior written permission of the director is granted for reasons not 
inconsistent with the ‘purposes of Sections 60-8A-12 through 60-8A-19 NMSA 1978. 


History: Laws 1981, ch. 39, § 63; 1985, ch. 5, § 2. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d. Tatocidating Liquors § 203. © 
48 C.J.S. Intoxicating Liquors § 212. 


60-8A-14. Form of schedule. | 


The schedule of pricés and discounts shall be in writing, duly verified and filed in the number 
of copies, form and at such time as required by the director. It shall contain, with respect to each 
item, the exact brand or trade name, capacity of package, nature of contents and age and proof 
where stated on the label; the number of bottles contained in each case; the bottle and case price 
to wholesalers, which shall be individual for each item; the discounts for quantity, if any; and the 
discounts for time of payment, if any. 


History: Laws 1981, ch. 39, § 64. 
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60-8A-15 TRADE PRACTICES 60-8A-18 


60-8A-15. Filing of affirmation. 


The owner of a brand of spirituous liquors shall file as part of the schedule a verified affirma- 
tion that the price to New Mexico wholesalers is no greater than the lowest price at which the 
item of spirituous liquors is sold by the brand owner or any related person to any wholesaler 
anywhere in any other state of the United States or in the District of Columbia, or to any state 
or state agency which owns and operates retail liquor stores. As used in this section, "related 


person" means any person: 


A. in any business in which the brand owner has an interest, direct or indirect, by stock or 
other security ownership, as lender or lienor or by interlocking director or officer; 
B, in the exclusive, principal or substantial business of selling a brand of spirituous liquors 


purchased from the brand owner; or 


C... who has an exclusive franchise or contract to sell the brand of spirituous liquors. 


History: Laws 1981, ch. 39, § 65; 1985, ch. 5, § 3. 
ANNOTATIONS 


Constitutionality. — This section is neither arbitrary 
nor discriminatory and does not violate due process or 
equal protection and is, therefore, constitutional. United 
States Brewers Ass'n v. Director of N.M. Dep't of ABC, 
1983-NMSC-059, 100 N.M. 216, 668 P.2d 1093, appeal dis- 


missed, 465 U.S. 1093, 104 S. Ct. 1581, 80 L. Ed. 2d 115 


(1984). 


This section violates the Commerce Clause of the United 
States Constitution even though it regulates all brand 
owners of intoxicating liquors evenhandedly, arguably 
promotes the state's legitimate interest in assuring the 
lowest possible price, for its residents, and allows brand 
owners to change out-of-state prices for a product once the 
price and discount schedule mandated by Section 60-8A- 
12 NMSA 1978 is filed; because its practical effect is to 
control prices in other states. Brown-Forman Corp. v. N.M. 
Dep't of ABC, 672 F. Supp. 1383 (D.N.M. 1987). 


60-8A-16. Failure to file; schedule deemed invalid. 


If an affirmation with respect to any item of spirituous liquors is not filed within the prescribed 
time, any schedule for which the affirmation is required shall be deemed invalid with respect to 
that item of spirituous liquors, and the item shall not be sold to or purchased by any wholesaler 
during the period covered by the schedule. 


History: Laws 1981, ch. 39, § 66; 1985, ch. 5, § 4. 


60-8A-17. Determination of lowest price. 


In determining the lowest price for which any item of spirituous liquors was sold in any other 
state or in the District of Columbia, or to any state or state agency: which owns and operates retail 
liquor stores, appropriate reductions shall be made to reflect all discounts in excess of those to be in 
effect under the schedule, and all rebates, free goods, allowances and other inducements of any kind 
whatsoever offered or given to any such wholesaler, state or state agency or retailer, as the case may 
be, purchasing the item in the other state or in the District of Columbia. Nothing contained in Sec- 
tions 60-8A-12 through 60-8A-19 NMSA 1978 shall prevent differentials in price which make only 
due allowance for differences in state taxes and fees and in the actual cost of delivery. As used in 
this section, "state taxes and fees" means the excise taxes imposed or the fees required by any state 
or the District of Columbia upon, or based upon, the liter of spirituous liquors. 


History: Laws 1981, ch. 39, § 67; 1985, ch. 5, § 5. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Intoxicating Liquors § 265. 


Validity of state statute or regulation fixing minimum 
prices at which alcoholic beverages may be sold at retail, 
96 A.L.R.3d 639, 


60-8A-18. Violation; penalty. 


Any person who knowingly makes a false statement in any affirmation made and filed pursuant 
to Sections 62 through 69 [60-8A-12 to 60-8A-19 NMSA 1978] of the Liquor Control Act shall be 
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60-8A-19 BUSINESS LICENSES 60-10-40 


liable for suspension of any license issued by the department for a period not to exceed five days 
for the first offense and thirty days for each offense thereafter. 


History: Laws 1981, ch. 39, § 68. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 431. 
48 C.J.S. Intoxicating Liquors § 286. 


60-8A-19. Authority to refuse affirmations. 


Upon finding that a person has violated the Liquor Control Act [60-3A-1 NMSA 1978] and afar 
appeal or, in the event no appeal is taken, upon the expiration of the time during which an appeal 
could have been taken, the director may refuse to accept any affirmation required to be filed by 
such person for a period not to exceed three months. 


History: Laws 1981, ch. 89, § 69. under N.M. Const., art. IV, § 22, because that act does 
: not appropriate money and the governor's power of par- 


ADIN OEAEIONS tial veto is limited to bills appropriating money. Chronis 
. Veto of severability clause unconstitutional. — The v. State ex rel. Rodriguez, 1983-NMSC-081, 100 N.M. 342, 
governor's veto of Laws 1981, ch. 39, § 129, the severabil- 670 P.2d 953. 
ity clause of the Liquor Control Act, was unconstitutional 


ARTICLE 9 
Trade Practices 


(Repealed by Laws 1981, ch. 39, § 128.) 


60-9-1 to 60-9-12. Repealed. 


Repeals. — Laws 1981, ch. 39, § 128, repeals 60-9-1 to July 1, 1981. For present provisions, see 60-8A-1 to 60- 
60-9-12 NMSA 1978, relating to trade practices, effective 8A-11. 
Offenses and Penalties 
Sec. , iat ~*~ Sec. 


60-10-1 to 60-10-15. Repealed. 60-10-17 to 60-10-40. Repealed. 
60-10-16., Recompiled. ; i ar 
60-10-1 to 60-10-15. Repealed. 


Repeals. — Laws 1981,.ch. 39, § 128, repeals 60-10-1_,. duly 1, 1981. For present provisions; see 60-7A-1 to 60-7A- 
to 60-10-15 NMSA 1978, relating to offenses, effective 25 and 60-7B-1 to 60-7B-11 NMSA 1978. 


60-10-16. Recompiled. 


Recompilations. — Former 60-10-16 NMSA 1978, re- 
lating to selling or giving liquor to minors and possession 
by minors has been recompiled as 60-7B-1.1 NMSA 1978. 


60-10-17 to 60-10-40. Repealed. 


Repeals. — Laws 1981, ch. 39,-§ 128, repeals 60-10-17 effective July 1, 1981. For present provisions, see 60-7A-1 
to 60-10-40 NMSA 1978, relating to offenses and penalties, to 60-7A-25 and 60-7B-1 to 60-7B-11 NMSA 1978. 
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60-11-1 


CONSTRUCTION INDUSTRIES LICENSING 


60-12-10 


ARTICLE 11 


Miscellaneous Provisions 


(Repealed by Laws 1981, ch. 39, § 128.) 


60-11-1 to 60-11-4. Repealed.. 


Repeals. — Laws 1981, ch. 39, § 128, repeals 60-11-1 to 
60-11-4 NMSA 1978, relating to, miscellaneous provisions 


of the Liquor Control Act, effective J uly 1,.1981. For pres- 
ent provisions, see 60-3A-5, 60-8A-5 NMSA 1978. 


ARTICLE 12 


Discrimination in Selling Act 


(Repealed by Laws 1981, ch. 39, § 128.) 


60-12-1\to 60-12-10. Repealed. 


Repeals. — Laws 1981, ch, 39, § 128, repeals 60-12:1 to 
60-12-10 NMSA 1978, the "Discrimination in Selling Act," 


effective we 1,1981. For present bape sstony: see 60-8A-12 
to 60-8A-19 NMSA 1978. 


ARTICLE 13 


Construction Industries Licensing 


Sec, 

60-13-1. Short title. ” 

60-13-1.1. Purpose of the act. 

60-13-2. General definitions. 

60-13-38. Definition; contractor. 

60-13-3.1. Employer and employee relationship; inde- 
pendent contractor; improper reporting; 
‘penalty; license sanctions. 

60-13-4. Recompiled. 

60-13-5. Repealed. , 

60-13-6. Construction industries commission created; 
membership; duties. 

60-13-7. Construction industries division; director; ap- 
pointment and qualifications. 

60-13-8, Division; employees; equipment and supplies, 

60-13-8.1. Construction industries division publications 
revolving fund created; appropriation. 

60-13-9. Division; duties. 

60-13-10. Additional division duties; flood or mudslide 
areas; standards. 

60-13-10.1. Division; additional duties; alcohol fuel plant 
construction code; rules and regulations. 

60-13-10.2. Division and commission; standards to ac- 
commodate solar collectors. 

60-13-10.3. Equal access to public baby changing ENE 

60-13-11. Division or commission; powers. 

60-13-12. Contractor's license required. 

60-13-13... Application for contractor's license, 

60-13-13.1. Repealed. 

60-13-13.2. Licensees; identical or similar names. 

60-13-14, Division; license issuance; reports, \ ir 

60-13-14.1. Expedited. licensure; military service. mem- 
bers, spouses and dependents; veterans; 
waiver of fees, 


Sec, 

60-13-15. License issuance; commission review. 

60-13-16. Division; qualifying party; examination; certificate. 

60-13-17. Repealed, 

60-13-18, Licenses; renewal. 

60-13-19. Division; evidence of possession; penalty. 

60-13-20. Fees established by the division; payment of 

fi examination and licensing service fees. 

60-13-21. Division; disposition of fees. 

60-13-21.1. Repealed. 

60-13-22. Repealed. 

60-13-23. Revocation or suspension of license by the com- 
mission; causes. 

60-13-23,1. Administrative penalty. 

60-13-24. Certificates of qualification; statewide inspec- 
tor's\ certificates; causes for revocation or 
suspension. 

60-13-25. Qualifying party; termination of relationship. 

60-13-26. . Division; trade bureaus; liability of commission 
members, 

60-13-27. Complaints against licensees and certificate 

1 holders; investigations by division;’ infor- 
mal resolution; notice of revocation action. 


60-13-28. Suspension period. 
60-13-29. Application following revoked license or certifi- 


cate. 

60-13-30. Suit by contractor for compensation; pleading 
and proof of license., ; 

60-13-31, Trade bureaus created. 

60-13-32, Trade bureaus; definitions, 


60-13-33. ‘Trade bureaus; general duties and powers. 


60-13-34, 60-13-35. Repealed. 
60-13-36. Certificates of competence; suspension and 
revocation. 
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60-13-1 BUSINESS LICENSES 60-13-1.1 


Sec. Sec. 
60-13-37. Repealed. 60-13-49, Proof of responsibility. 
60-13-38. Certificates of competence; examination; jour- 60-13-50, Repealed. 
neymen. 60-13-51. Contractor's bond; municipal requirement pro- 
60-13-39. Certificates and examination. hibited. 
60-18-40. Repealed. 60-18-52. Penalty; misdemeanor. 
60-13-40.1. Repealed. .60-13-53. Commission or division; powers of injunction; 
60-13-41. Inspectors; designated inspection agencies. mandamus. 
60-13-42. Authority of inspectors; limitation. 60-13-54. Continuation of license. 
60-13-43. Repealed. 60-13-55. Continuation of construction codes and stan- 
60-13-44, Trade bureaus; standards; conflicts. _ dards, 
60-13-45. Trade bureaus; permits. 60-13-56. Repealed. : 
60-13-46. Trade bureaus; annual permits. 60-18-57. Hearing officer authorized. 
60-13-47.. Trade bureaus; connection to installation. 60-13-58. Repealed. 
60-13-48. Repealed. 60-13-59. Building permits; contents; display. 


60-13-48.1. Financial statements; confidentiality. 


Chapter 60, Article 18 NMSA 1978 may be cited as the "Construction Industries Licensing Act". 


History: 1953 Comp., § 67-35-1, enacted by Laws certain businesses, refers to the exemptions from licens- 
1967, ch. 199, § 1; 1989, ch. 6, § 1. ing and regulation created by the Construction Industries 
Cross references. — For exemption of construction Licensing Act, those created by the Private Investigators’ 
industries committee from authority of superintendent of Act (now Private Investigations Act, Chapter 61, Article 
regulation and licensing, see 9-16-12 NMSA 1978. 27B NMSA 1978) and possibly to other statutory exemp- 
For excavation damage to pipelines and underground tions. 1969 Op. Att'y Gen. No. 69-72. 
utility lines, see 62-14-1 NMSA 1978 et seq. This act does not apply to state agencies insofar 
For prohibition against removal or alteration of identi- as licensing is concerned. 1971 Op. Att'y Gen. No. 71-55. 
fication marks from construction equipment, see 70-2-36 Employment of former legislative member. — A 
NMSA 1978. member of the legislature who resigns his position as a mem- 
The 1989 amendment, effective July 1, 1989, substi- ber of such legislature may not be legally employed by the 
tuted "Chapter 60, Article 13 NMSA 1978" for "this act". construction industries commission (now replaced by the con- 
Compiler's notes. — This section was not enacted as struction industries division), 1968 Op. Att'y Gen. No, 68-121. 
part of the Construction Industries Licensing Act but has Law reviews. — For note,"County Regulation of Land 
been compiled here for the convenience of the user. Use and Development," see 9 Nat. Resources J. 266 (1969). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am, 
ANNOTATIONS Jur. 2d Building and Construction Contracts §§ 130, 131; 


Licensing boards not contravention of state con- 51 Am. Jur. 2d Licenses and Permits § 1 et seq,; 58 Am, 


stitution. — Former act to create boards for the licensing Jur, 2d Occupations, Trades and Professions § 1 et seq. 

of contractors, and vest them with administrative powers, Validity, construction and application of regulations 
did not contravene N.M. Const., art. VI, § 13, vesting origi- of business of building or construction contractors, 118 
nal jurisdiction of all matters and causes in the district A,L.R. 676. 


courts, Fischer v. Rakagis, 1955-NMSC-057, 59 N. M. 463, Failure of building and construction artisan or contrac- 
286 P.2d 312. tor to procure business or occupational license as affecting 


Purpose of the act is to provide a comprehensive enforceability of contract or right to recover for work done 


method for the licensing and control of contractors in - modern cases, 44 A.L.R.4th 271. 
order to protect the public from either irresponsible or Products liability: roofs, and roofing materials, 3 


tent contractors. In re R 535 F.2d 618 A.L.R.5th 851. 
Cee ie sith ile rsleren ps Municipal liability for negligent performance of build- 
Phrase "not otherwise exempt by law’ i in Section 3- ing inspector's duties, 24 A.L.R.5th 200, 
38-1 NMSA 1978, allowing licensing and regulation of 53 C.J.S, Licenses § 34. 


60-13-1.1. Purpose of the act. 


.The purpose of the Construction Industries Licensing Act [60-13-1 NMSA 1978] is to promote 

the general welfare of the people of New Mexico by providing for the protection of life and prop- 
erty by adopting and enforcing codes and standards for construction, alteration, installation, 
connection, demolition and repair work. To effect this purpose, it is the intent of the legislature 
that: . 
A. examination, licensing and certification of the occupations and trades within the jurisdic- 
tion of the Construction Industries Licensing Act be such as to ensure or encourage the highest 
quality of performance and to require compliance with approved codes and standards and be, to 
the maximum extent possible, uniform in application, procedure and enforcement; | 
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60-13-2 


CONSTRUCTION INDUSTRIES LICENSING 


60-13-2 


B. there be eliminated the wasteful and inefficient administrative practices of dual licensing, 
duplication of inspection, nonuniform classification and examination of closely related trades: or 
occupational activities and jurisdictional conflicts; and 

C. -contractors be required to furnish and maintain evidence of responsibility. 


History: 1953 Comp., § 67-35-4, enacted by Laws 


1967, ch. 199, § 4; 1978 Comp., § 60-13-4, recompiled , 


as § 60-18-1.1 by Laws 1989, ch. 6, § 2. 
ANNOTATIONS 


Statutory policy. — The policy of the CILA is best 
served by imposing proportional liability on general con- 
tractors who hire unlicensed independent contractors to 
do dangerous work requiring a license for foreseeable in- 
juries those independent contractors suffer due to their 
lack of qualifications. A general contractor who negli- 
gently hires an unqualified independent contractor to 
perform dangerous work may be liable for injuries to that 
same unqualified independent contractor. Tafoya v. Rael, 
2008-NMSC-057, 145 N.M. 4, 193 P.3d 551. 


Purpose of this act is to protect the public from in- 


competent and irresponsible builders, and in view of the 
severity of the sanctions and the forfeitures which could 
be involved, courts are reluctant to construe the act. more 
broadly than necessary for achievement of its purpose; 
its provisions should not be transformed into an "unwar- 
ranted shield for the avoidance of a just obligation." Olivas 
v. Sibco, Inc., 1975-NMSC-027, 87 N.M. 488, 535 P.2d 1339, 

Administrative probable cause and administra- 
tive warrant requirements. — Administrative probable 


60-13-2. General definitions. 


cause exists based on either specific evidence ofjan existing 


. violation or a showing that reasonable legislative or admin- 


istrative standards for conducting an inspection are satis- 
fied with respect to a particular establishment. The warrant 
application must inform the judicial officer of the substance 
of the complaint so that it can determine whether the al- 
leged conditions, if true, constitute a violation. N.M. Con- 
struction Indus. Div. v. Cohen; 2019-NMCA-071. 
Administrative search warrant was required. 
— Where the New Mexico construction industries and 
manufactured housing division (division) received a writ- 
ten complaint regarding unsafe conditions on respondent's 
rental property:and a written complaint regarding mul- 
tiple additions that had occurred on the.property without 
the proper permits or inspections, and where the division's 
inspectors attempted to inspect the property to look for 
code violations but were denied: access by respondent, the 
district court erred in ordering the division to inspect the 
property, because although the district court's order found 
that the division had statutory authority to conduct an 
inspection, the order lacked a determination of whether 
probable, cause supported an administrative search war- 
rant and no exception to the warrant requirement applied. 
N.M. Construction Indus. Div, v. Cohen, 2019-NMCA-071. 


As used in the Construction Industries Licensing Act: 
A. "division" means the construction industries division of the regulation and licensing 


department; 


B. "trade bureau", "jurisdiction" and "trade bureau jurisdiction" mean the electrical bureau, 
the mechanical bureau, the general construction bureau or the liquefied petroleum gas bureau of 


the division; 


C. "jurisdictional conflict" means a conflict between or among trade bureaus as to the exercise 
of Aah et over an occupation or trade for which a license is required under the provisions of 


the Construction Industries Licensing Act; 


D. "person" includes an individual, firm, partnership, corporation, association or other organi- 


zation, or any combination thereof; 


E. "qualifying party" means an individual who submits to the examination for a license to be 
issued under the Construction Industries Licensing Act and who is responsible for the licensee's 
compliance with the requirements of that act and with the rules, regulations, codes and standards 
adopted and promulgated in accordance with that act; 

F.. “certificate of qualification" means a certificate issued by the division to a aualih ane party; 

G. "journeyman" means an individual who is properly certified by the electrical bureau or the 
mechanical bureau, as required by law, to engage in or work at the certified trade; 

H. "apprentice" means an individual who is engaged, as the individual's principal occupation, 


in learning and assisting in a trade; 


I. "wages" means compensation paid to an individual by an employer from which taxes are 
required to be withheld by federal and state law; 

J. "public use" means the use or occupancy of a structure, facility or manufactured commercial 
unit to which the general public, as distinguished from residents or reg icant has access; 

K. "bid" means a written or oral offer to contract; 

L. "“building".means a structure built for use or occupancy by persons or ppoperty, including 
manufactured commercial units and modular homes or premanufactured homes designed to be 
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60-13-3 BUSINESS LICENSES 60-13-3 
placed on permanent foundations whether mounted on skids or Se ptipe te foundations or datesonny 
constructed on or off the site of location; | ) 

M. "inspection agency" means a firm, odin cetaifiy rodecinetiene a iehetiend or any ialihanay 
thereof approved in accordance with regulations as having the personnel and equipment avail- 
able to adequately inspect for the proper construction of manufactured commercial units, modular 
homes or premanufactured homes; 

N. "director" means the administrative head of the aiviniond® 

O. "chief" means the administrative head of a trade bureau; 

P...."commission" means the construction industries commission; 

Q. "manufactured commercial unit" means a ‘movable or portable housing structure over 
thirty-two feet.in length or over eight feet in width that is constructed to be towed on its own chas- 
sis and designed so as tobe installed without a permanent foundation for use as.an office or other 
commercial purpose and that may include one or more components that can be retracted for tow- 
ing purposes and subsequently expanded for additional capacity, or two or more units separately 
towable: but designed to be joined into one integral unit, as well as a single unit, but that does 
not include any movable or portable housing structure over twelve feet in width and forty feet in 
length that is used for nonresidential purposes. "Manufactured commercial unit" does not include 
modular or premanufactured homes, built to a nationally recognized standard adopted by the com- 
mission and designed to be permanently affixed to real property; 

R. "code" means a body or compilation of provisions or standards adopted by the commission 
that govern contracting or some aspect of contracting; that provide for safety and protection of life 
and health; and that are published by a nationally recognized standards association; 

S. "inspector" means a person certified by the division and certified by one or more trade bu- 
reaus to conduct inspections of permitted work to ensure that.all work performed by a contractor 
or the homeowner complies with the applicable code; 

T. "statewide inspector's certificate" means a certificate that enables an inspector to conduct 
inspections in one or more trade bureau jurisdictions for the state or any county, gta a or 
other political subdivision that has a certified building official in its employ; and 

U. "certified building official" means an employee of any county, municipality or other pstttioal 
subdivision who has a broad knowledge of the construction industry, holds a current nationally 
recognized code organization certified building official certificate and has: 

(1) been a practicing inspector or practicing, contractor for at least five years; or 
_ (2) held a management position in a construction-related company or construction organi- 
zation for at least five of the past ten ets 


History: 1953 Comp., § 67-35-2, enacted by Laws 
1967, ch. 199, § 2; 1969, ch. 224, § 1; 1972, ch. 11, § 1; 
1973, ch. 259, § 6; 1975, ch, 331, § 15; 1977, ch. 245, § 166; 
1983, ch. 105, § 1; 1988, ch, 102, § 2; 1989, ch. 6, § 3; 2008, 
ch, 264, § 1; 2013, ch. 142, § 1; 2013, ch. 153, § 1. 

The 2013 amendment, effective June 14, 20138, 
added definitions; in Subsection B, after "'trade bu- 
reau'’, deleted "means" and added "Jurisdiction' and 
‘trade bureau jurisdiction’ mean"; ah added Subsec- 
tions S through U. 


Laws; 2013, ch; 142, § 1, and Laws 2013, ch..153, § 1,, 


both effective June 14, 2018, enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 2018, ch. 153, § 1. See 12-1-8 NMSA 1978, 

The 2008 amendment, effective June 20, 2008, de- 
leted "but not limited to" following "occupancy by persons 


60-13- 3. Definition; contractor. 


or property, including" near the beginning of Subsection 
L; substituted "a nationally recognized standard adopted 


_by the commission and" for "Uniform Building Code stan- 


dards" following "built to" near the end of Subsection Q; 
in Subsection R, substituted "adopted by the commission 
that" for "which" following "provisions or standards" near 
the beginning, substituted: "and that are published" for 
“which are approved" following "life and health;" near the 
middle, and deleted "and which standards are in general 
use in the United States or in a clearly defined region of 
the United States. The term 'code! includes the Uniform 
Building Code, the National Electrical Code, the Uniform 


* Plumbing and Mechanical Code, the LP Gas Code and any 


other codes adopted by the commission” at the end. 


As used:i in the Construction Induatries ldeontind Act [60-13-1 NMSA 197 8], "contractor": 

A. means any person who undertakes, offers to undertake by bid or other means or purports 
to have the capacity to. undertake, by himself or through others, contracting. Ran yeti includes 
constructing; altering, repairing, installing or demolishing any: 
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(1) road, highway, bridge, parking area or related project; 

(2) building, stadium or other structure; 

(3) airport, subway or similar facility; 

(4) park, trail, bridle path, athletic field, golf course or similar facility; 

(5) dam, reservoir, canal, ditch or similar facility; 

(6). sewerage or water treatment facility, power generating plant, pump station, natural 
gas compressing station or similar facility; 

(7) sewerage, water, gas or other pipeline; 

(8) transmission line; | 

(9) radio, television or other tower; 

(10) water, oil or other storage tank; 

(11) shaft, tunnel or mining appurtenance; 

(12) leveling or clearing land; 

(18) excavating earth; 

(14) air conditioning, conduit, heating or other similar mechanical works; 

(15) ° electrical wiring, plumbing or plumbing fixture, consumers' gas gia gas appliances 
or water conditioners; or 

(16) similar work, structures or installations which are covered by applicable codes’ ad- 
opted under the provisions of the Construction Industries Licensing Act; 

B. includes subcontractor and specialty contractor; 

C. includes a construction manager who coordinates and manages the building process; who 
is a member of the construction team with the owner, architect, engineer and other consultants 
required for the building project; and who utilizes his skill and knowledge of general contracting 
to develop schedules, prepare project construction estimates, study labor conditions and advise 
concerning construction; and 

D. does not include: 

(1). any person who merely furnishes materials or supplies at the site without fabricating 
them into, or consuming them in the performance of, the work of a contractor; 

(2) any person who drills, completes, tests, abandons or operates any petroleum, gas or 
water well; or services equipment and structures used in the production and handling of any 
product incident to the production of any petroleum, gas or water wells, excluding any person 
performing duties normally performed by electrical, mechanical or general contractors; or who 
performs geophysical or similar exploration for oil, gas or water; 

(3) a public utility or rural electric cooperative that constructs, reconstructs, operates or 
maintains its plant or renders authorized service by the installation, alteration or repair of facili- 
ties, up to and including the meters, which facilities are an integral part of the operational system 
of the public utility or rural electric cooperative; provided that the construction of a building by 
a public utility or rural electric cooperative or the installation or repair of any consumer gas or 
electrical appliance not an integral part of the operational acl makes a public utility or rural 
electric cooperative a contractor for that purpose; 

(4) a utility department of any municipality or local public body rendering authorized ser- 
vice by the installation, alteration or repair of facilities, up to and including the meters, which fa- 
cilities are an integral part of the operational system of the utility department of the municipality; 

(5) any railroad company; 

(6) a telephone or telegraph company or rural electric cooperative that installs, alters or 
repairs electrical equipment and devices for the operation of signals or the transmission of intel- 
ligence where that work is an integral part of the operation of a communication system owned and 
operated by a telephone or telegraph company ¢ or rural electric cooperative in rendering autho- 
rized service; 

_ (7) apipeline company that installs, alters or repairs electrical equipment and devices for 
the operation of signals or the transmission of intelligence where that service is an integral part 
of the operation of the communication system of that pipeline company and is not for hire or for 
the use of the general public, or any pipeline company which installs, alters or repairs plumbing 
fixtures or gas piping where the work isan integral part of installing and operating the system 
owned or operated by the pipeline company in rendering its authorized service; 
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(8) any mining company, gas company or oil company that installs, alters or repairs its fa- 
cilities, including plumbing fixtures or gas piping, where the work is an integral part of the install- 
ing or operating of a system owned or operated by the mining company, gas company or oil company; 
provided the construction of a building by a mining: company, a gas company or an oil company is 
required to be done in conformity with all other provisions of the Construction Industries Licensing 
Act and with orders, rules, regulations, standards and codes adopted pursuant to that act; 

(9) a radio or television broadcaster who installs, alin or repairs electrical equipment 
used for radio or television broadcasting; 

(10) an individual who, by himself or with the aid of pe whit are phid wages and who 
receive no other form of compensation, builds or makes installations, alterations or repairs in or to 
a single-family dwelling owned and occupied or to be occupied by him; provided that the installa- 
tion, building, alteration or repair is required to be done in conformity with all other provisions of 
the Construction Industries Licensing Act [60-13-1 NMSA 1978] and with the orders, rile; regu- 
lations, standards and codes adopted pursuant to that act; 

(11) a person who acts on his own account to build or improve a cimaletfasnils residence for 
his personal use, including the building or improvement of a free standing storage building located 
on that residential property; provided that the construction or improvement is required to be done 
in conformity with all other provisions of the Construction Industries Licensing Act:and with the 
orders, rules, regulations, standards and codes adopted pursuant to that act; and seiatheaisy further 
that he does not engage in commercial construction; 

(12).,.a person who, by himself or with the aid of others who are paid wages arid: receive no 
other form of compensation, builds or makes installations, repairs or alterations in or to.a building 
or other improvement on a farm or.ranch owned, occupied or operated by him, or makes installa- 
tions of electrical wiring that are not. to be connected to electrical energy supplied from a power 
source outside the premises of the farm or ranch owned, occupied or operated by him; provided 
that the state codes and any local codes adopted pursuant to Subsection F of Section 60-13-44 
NMSA 1978 shall not:require any permits or inspections for such construction on a farm or ranch 
except for electrical wiring to be connected to a power source outside the premises; 

(18) . an individual who works only for wages; . 

(14) an individual: who works on one undertaking or proj ject at a time that, in the aggregate 
or singly, does not exceed seven thousand two hundred. dollars ($7,200) compensation a year; the 
work being casual, minor or inconsequential, such as handyman repairs; provided that this exemp- 
tion shall not apply to any undertaking or project pertaining to the installation, connection or repair 
of electrical wiring, plumbing or gas fitting as defined in Section 60-13-32 NMSA 1978 and provided: 

) (a) the work is not part. of a larger or major operation undertaken by the same indi- 
vidual or different contractor; 

(b) the individual does not advertise or maintain a sign, card or one duvica anit 

would indicate to the public that he is qualified to engage in.the business of contracting; and 

| (c) the individual files annually with the division, on a form prescribed by the divi- 

sion, a declaration substantially to the effect that he is not.a contractor within the meaning of the 

Construction Industries Licensing Act [60-13-1 NMSA 1978], that the work he performs is casual, 

minor or inconsequential and will not include more than one undertaking or project atone time 

and that the total amount-of such contracts, in the aggregate or singly, will not exceed seven thou- 
sand two hundred dollars ($7,200) compensation a year; 

(15) any person, firm or corporation that installs fuel containers, appliances, furnaces 
and other appurtenant apparatus as an incident to its primary business of distributing liquekes 
petroleum fuel; 

(16). acable satene or r community antenna television company that a aly | installs, 
alters or repairs facilities, equipment, cables or lines for the provision of television service or the 
carriage and transmission of television or radio broadcast signals; 

(17). any weatherization project not exceeding two thousand dollars ($2, 000) that, has been 
approved and is administered by a federal or state agency; or 

(18) a person who performs work consisting of short-term dobraatabts improvements. to 
commercial property to provide needed repairs and maintenance for,items not covered by building 
codes adopted by the construction industry commission if the total amount paid the person for the 
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work on a’single undertaking, including materials, services and wages of those who work for him, 
does not exceed the sum of five thousand dollars ($5,000), 


History: 1953 Sonia § 87-35-3, ce ay bir Davis 
1978, ch. 66, § 1; 1979, ch. 46, $1; 1979, ch. 49,§ 1; 1986, 
ch. 107, § 1;.1987, ch.:283, § 1; 1989, ch, 6, § 4; 1997, ch, 
181, § 2; 1997, ch. 235, § 1; 1999, ch. 180, : ls 

.: Repeals; and reenactments. —+Laws 1978, ch. 66; § 1, 
repealed former 67-35-83, 1953 Comp. (former 60-13-38 NMSA 
1978), as. amended by. Laws 1977, ch.'377, § 1, relating to defi- 
nition of "contractor," and enacted a new 67-35-38, 1953 Comp. 
» The 1999 amendment, ‘effective June 18, 1999, added 
Paragraph D(18); deleted! "but; not limited: to" preced- 
ing "constructing" in Subsection A, preceding "plumbing 
fixtures” in Paragraph; D(8), and preceding "handyman 
repairs" in. Paragraph’ D(14);-and: made minor stylistic 
changes throughout the section, 

The 1997 amendments, —— Laws 1997, ch: 181, § 2, 
amending: this ‘section: effective July.1, 1997 by adding 
a new Paragraph D(17) relating to:persons performing 
needed repairs or maintenance to commercial property 
when the total amount paid for a single undertaking does 
not: exceed $5,000, was. approved April 10, 1997. How- 
ever, Laws: 1997, ch. 235, § 1, amending this section by 
adding new Paragraph D(17) relating to: weatherization 
projects not:exceeding $2,000, but not giving effect to the 
changes made by the first 1997 amendment, was approved 
April 11,1997: This section was set: out as amended by 
Laws 1997, ch, 235, § 1. See 12-1-8 NMSA 1978. | 


“ANNOTATIONS 


Contractor must have a license. — An individual who 
qualifies as a contractor under the définition of "contractor" 
in the Construction Industries Licensing Act is required to 
have a contractor's license when performing the specific 
acts described in the Construction Industries Licensing 
Act, regardless of whether the individual can be classified 
as an employee of a licensed contractor under the common 
law control test. Reule Sun Corp. v. Valles, 2010-NMSC-004, 
147 N.M. 512, 226 P.38d 611, rev'g 2008-NMCA-115, 144 
N.M. 786; 191: P.3d 1197, overruling Latta v. Harvey, 
1960-NMSC-046, 67 N.M. 72, 352 P.2d°649 and Campbell v. 
Smith, 1961-NMSC-059,; 68 N.M. 373, 3862 P.2d'523, > « 

‘Common law control test does not apply. — The 
common law control test for determining whether an indi- 
vidual is an employee does not apply to determine whether 
an individual is required to:have a license under the Con- 
struction Industries Licensing Act. An unlicensed contrac- 
tor's classification as an employee of a licensed contractor 
under the common law control tést does not exempt the 
unlicensed contractor from the licensing requirements 
of the Construction Industries Licensing Act. Reule Sun 
Corp.’ v. Valles, 2010-NMSC-004, 147 N.M. 512, 226 P.3d 
611, rev'g-2008-NMCA-115, 144 N.M. 736, 191 P.3d°1197, 
overruling Latta v. Harvey; 1960-NMSC-046, 67 N.M. 72, 
352'P:2d'649 and Campbell v. Smith, 1961-NMSO- 059, 68 
N.M. 378, 362 P.2d 523. 

Former Contractors' License Law of 1939 was net 
unconstitutional as a denial of due process since the 
legislature could enact laws in the exercise of its police 
powers, provided only that the exercise was not so un- 
reasonable as to amount to confiscation of property or a 
denial of the right to engage in a particular trade, occupa- 
tion or profession. Kaiser v. Thomson, 1951-NMSC-037, 55 
N.M. 270, 232 P.2d 142. 

Filing requirement does not bar eligibility for ex- 
emption. — The filing requirement in this section is di- 


rectory, not mandatory, and as such does not to constitute’ 


a bar to the plaintiff's eligibility for the intended exemp- 
tion, Stokes. v. Tatman, 1990-NMSC-113, 111°N.M. 188, 
803 P.2d 673. 
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"Contractor" status requires control of installation. 
— The ordering and delivering of materials or the mere ar- 
ranging for their installation does not bring suppliers of 
materials into the realm of the definition of "contractor" 
under subsection A where they are not, and their contracts 
do not place them, in control of the installation. Verchinski 
v. Klein, 1987-NMSC-008, 105:N.M. 336, 732 P.2d 863. 

"Contractor" status requires control of employees. 
— Where an employee leasing contractor that provided 
construction workers to the general contractor and the gen- 
eral contractor supervised and controlled the workers on 
the construction site, the employee leasing contractor did 
not act in the capacity of a contractor. Eastland Fin. Servs. 
v. Mendoza, 2002-NMCA-035, 182. N.M. 24, 43 P.3d 375. 

Contractor when promise to mine and move cop- 
per ore. — A party who contracts to "perform certain 
mining work on copper siliceous ores" and to "pay for all 
labor, work, mining expenses, material, explosives and 
moving commercial copper ores to specified stockpile lo- 
cation" is a contractor within the terms of 67-16-2, 1953 
Comp. (now repealed). Salter'v. Kindom Uranium Corp., 
1960-NMSC-040, 67 N.M:34, 351 P.2d 375. 

Contractor when no hourly wage, time slips, or 
employee tax forms, — Defendant was not an employee 
of the person for. whom:he had contracted to construct a 
trailer park, and was therefore required to obtain a con- 
tractor's license, where he never received an hourly wage, 
did not submit time slips or employee tax forms; and the 
evidence was uncontroverted that the work performed fell 
within the requirements ‘of Subsection A. Mascarenas v. 
Jaramillo, 1991-NMSC-014, 111.N:M. 410, 806 P.2d 59. 

Contracts for "incidental" work exempted under 
former law. — Failure to reemploy the word "incidental" 
in the-1945: amendment did not leave the former Contrac- 
tors’ License Act applicable to contracts, for work which 
was only "incidental" to the occupations or pursuits named 
as being exempted from the act. B. & R. Drilling Co. v. 
Gardner, 1951-NMSC-004, 55.N.M..118, 227 P.2d 627. 

Test as to independent contractor or employee. 
— The principal test to determine whether one is an in- 
dependent contractor or an employee is whether the em- 
ployer has any control over the manner in which the de- 
tails of the work are to be accomplished. Mere suggestions 
by the employer or the "directing control essential to coor- 
dinate the several parts of a larger undertaking" does not 
affect the relationship. It is the right to control, not the 
exercise of it, that furnishes the test. Campbell v. Smith, 
1961-NMSC-059, 68 N.M. 373, 362 P.2d:523, overruled:on 
other grounds by;Sundance Mech. & Util. Corp. v. Atlas, 
1990-NMSC-031, 109 N.M. 683, 789 P.2d.1250. 

Independent contractor for assessment work. — 
Where plaintiff, an expert miner, who was working his ad- 
joining claims was hired to watch defendant's claim and 
to do defendant's assessment work to consist of 70 feet of 
tunnel for an agreed price per foot; the details of the work 
to\be left entirely to plaintiff, plaintiff was acting as an in- 
dependent contractor in the assessment work. Campbell v. 
Smith, 1961-NMSC-059, 68 N.M.373, 362 P.2d 523; over- 
ruled on other grounds by Sundance Mech. & Util. Corp. v. 
Atlas,.1990:NMSC-031, 109 N.M. 683, 789 P.2d 1250, 

Removal of structures included. — Although the 
removal of structures is not specifically included within 
the items named, the section provides that contracting 
includes the altering of buildings, and altering has some 


,meaning other than constructing, repairing, installing or 


demolishing; otherwise, all of the words would not have 
been used in the section. Fleming v. Phelps-Dodge Corp., 
1972-NMCA-060, 83 N.M. 715, 496 P.2d 1111. 
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Neither the asserted contract for removal of a struc- 
ture from plaintiffs land nor the removal process itself 
involves building or improving the structures (Subsec- 
tion D(11)), or building, installations, repairs or altera- 
tions on a farm or ranch owned, occupied or operated by 
plaintiff (Subsection D(12)). Therefore, these exclusions 
do not exclude the asserted contract of removal from the 
meaning of "constructing." Fleming v, Phelps-Dodge Corp., 
1972-NMCA-060, 83 N.M. 715, 496 P.2d 1111. 

No license required for contract to drill well. — A 
contract for drilling a well to supply water for agricultural 
purposes fell within the exceptions to which the former Con- 
tractors' License Act of 1939 did not apply. B. & R. Drilling 
Co. v. Gardner, 1951-NMSC-004, 55 N.M. 118, 227 P.2d 627. 

No license requirement for cleaning activity. — 
Where construction work had been completed without ob- 
jection and the only dispute centered around the amount 
of offset defendant should be. allowed as costs for clean- 
ing up the work site, the cleanup activity involved did not 
require a contractor's license according to the definitions 
of this section. Olivas v. Sibco, Inc., 1975-NMSC-027, 87 
N.M. 488, 535 P.2d 1339. 

License required in partnership's name. — Con- 
tractors' License Law, 67-16-2, 1953 Comp. (now re- 
pealed), and the-rules and regulations issued pursuant 
thereto, compelled partnerships to be licensed to hold a 
license in the partnership name. Crumpacker v. Adams, 
1967-NMSC-060, 77 N.M. 633, 426 P.2d 781. 

Necessary to establish that license required. — 
Defendant, seeking to invoke 67-16-14, 1953 Comp. (now 
repealed), prohibiting an unlicensed. contractor from 
maintaining an action, must establish that plaintiff was 
in fact required to be licensed. Crumpacker v. Adams, 
1967-NMSC-060, 77 N.M. 633, 426 P.2d 781. 

Effect of knowledge of other party's lack of li- 
cense. — Formerly the fact that defendants in an action 
to establish and foreclose mechanic's lien knew at the time 
they entered into contract with plaintiff that latter was 
not duly licensed did not estop them from asserting plain- 
tiffs noncompliance with former licensing statute. Kaiser 
v. Thomson, 1951-NMSC-037, 55 N.M. 270, 232 P.2d 142. 

Standing to attack constitutionality under former 
law. — Duly licensed contractors operating unmolested 
under the former act creating the license board (now abol- 
ished) were notin position to question constitutionality of 
the act where no proceeding was pending, contemplated 
or threatened by the board to revoke their licenses and no 
other action was contemplated by the board which would 
affect them adversely. Brockman v. Contractors Licensing 
Bd,, 1944-NMSC-038, 48 N.M. 304, 150 P.2d 125. 

Highway contractors are included within defini- 
tion of term "contractor" as used in the former Contrac- 
tors' License Law. 1961-62 Op. Att'y Gen. No. 61-69. 

Hourly worker not necessarily exempt. — The fact 
that a person undertakes to do work for another at an 
hourly rate does not necessarily by that fact alone exempt 
him from the definition of "contractor" under former law. 
1955-56 Op. Att'y Gen. No. 55-6332. 

Construction for own use on own land not in- 
cluded. — Under former version of this section (67-16- 
2, 1953 Comp.), a person constructing billboards for his 
own use on his own land did not need to be licensed as 
a contractor, as such person did not "undertake" to con- 
struct, alter, repair, add to or improve anything within 
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the meaning of that section. "Undertakes" as:used in the 
statutory definition. of "contractor," necessarily meant 
"undertakes with another," and did not include work done 
by a person alone for his own uses. 1966 Op. Att'y Gen. 
No. 66-24. 

Bowling alley, related, fixtures subject to regula- 
tion. — Bowling alleys and fixtures related thereto, as 
in the installation of a bar, are fabricated into a building 
under a performance contract and for a lump sum and are 
not considered to be personalty; therefore, the operation 
in question is subject to regulation under the focal act. 
1957-58 Op. Att'y Gen. No» 58-155. 

Mere moving of completed structure is hod in- 
cluded under laws applied to contractors’ licensing. 
1953-54 Op. Att'y Gen. No. 53-5653. 

When completion and moving of house included.: — 
In the event a house had been wholly constructed elsewhere 
and moved to the site, the person so moving and setting the 
house upon the site was not within the provisions of the Con- 
tractors’ Licensing Law (now repealed). In the event the pre- 
fabrication took place in sections and the house or structure 
was completed on the site, then the persons completing it, 
if all the other provisions of the law were applicable were 
under the former law pertaining to the contractors' licensing 
board (now abolished). 1953-54 Op. Att'y Gen. No. 53-5653. 

Sale of prefabricated structure not included, — In 
view of the rule’ requiring strict interpretation of licens- 
ing statutes, a person who sells prefabricated. structures 
is in no way included in the terms and provisions of the 
former Contractors’ Licensing Law, whether'he sells the 
structure delivered on the building site or whether the 
structure is sold F.0.B,. manufacturer's plant. 1953-54 Op. 
Att'y Gen. No. 53-5653, 

Installation of turbine water well pump. — A per- 
son who installs a turbine water well pump need not ob- 
tain a contractor's license. 1988 Op, Att'y Gen. No. 88-28. 

Prospect and contract miners not subject to act. 
— Generally speaking, the term "project" is not specifi- 
cally applicable to prospect or development mining opera- 
tions, but more recognizable as used in commercial or do- 
mestic realty terminology; accordingly, under former law, 
prospect and contract miners were not subject to this act. 
1957-58 Op. Att'y Gen. No. 57-105. 

Agency. or political subdivision of state not cov- 
ered under former law. — Under former 67-16-3, 1953 
Comp. of the Contractors' License Law, an agency or po- 
litical subdivision of the state was not required to have a 
contractor's license for any classification as set forth in the 
rules and regulations of that law. That section confined 
the necessity for securing licenses to "any person, firm, 
co-partnership, corporation, association or other organi- 
zation, or any combination thereof." Neither the state, its 
agencies or political subdivisions were mentioned in this 
list of business entities. Furthermore, the state could not 
be included in any of such business entities because the 
state was a body politic and not an association, society or 
corporation. Thus, the contractors’ license board (now abol- 
ished) had no authority to license a water or soil conserva- 
tion district in New Mexico. 1966 Op. Att'y Gen. No. 66-48, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Who is 
a "contractor" within statutes requiring the licensing of, or 
imposing a license tax.upon, a "contractor" without specify- 
ing the kinds of contractors involved, 19 A.L.R.3d 1407. 

53.C.J.S. Licenses § 34. 


60-13-3.1. Employer and employee relationship; independent 
contractor; improper reporting; penalty; license sanctions. 


A. Except as provided in Subsection D of this section, for purposes of the employer and em- 
ployee relationship within those construction industries subject to the Construction Industries 
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Licensing Act, a contractor who i is an employer shall consider a person providing labor or services 
to the contractor for compensation to be an employee of the contractor and not an independent 
contractor unless the following standards indicative of an independent contractor are met: 

(1) the person providing labor or services is free from direction and control over the means 
and manner of providing the labor or services, subject only to the right of the person for whom the 
labor or services are provided to specify the desired results; 

(2) the person providing labor or services is responsible for obtaining business registrations 
or licenses required by state law or local ordinance for the person to provide the labor or services; 

(3) the person providing labor or services furnishes the tools or equipment necessary to 
provide the labor or services; 

(4) the person providing labor or services has the authority to, hire and fire employees to 
perform the labor or services; 

(5) payment for labor or services is made upon completion of the performance of specific 
portions of a project or is made on the basis of a periodic retainer; and 

(6) the person providing labor or services represents to the public that the labor or ser- 
vices are to be provided by an independently established business. A person is engaged in an inde- 
pendently established business when four or more of the following circumstances exist: 

- (a) labor or services are primarily performed at a location separate from the person's 
residence or in a specific portion of the residence that is set aside for performing labor or services; 

(b) commercial advertising or business cards are purchased by the person, or the per- 
son is a member of a trade or professional association; 

(c) telephone or email listings used for the labor or services are different from the 
person's personal listings; 

(d) labor or services are performed only pursuant to a written contract; 

(e) labor or services are performed for two or more persons within a period of one 
year; or . . 3 : : 

(f) the person assumes financial responsibility for errors and omissions in labor or 
services as evidenced by insurance, performance bonds and warranties relating to the labor or 
services being provided. 

B. The labor department shall administer and enforce the provisions of Subsection A of this 
section, including coordination with the construction industries division of the regulation and 
licensing department. 

C. Acontractor who intentionally and willfully reports to a state agency or other client that an 
employee is an independent contractor or who, for the purposes of a program administered by a 
state agency, intentionally and willfully treats or otherwise lists an employee as an independent 
contractor when the employee's status does not meet the standards indicative of an independent 
contractor as identified in Subsection A of this section is guilty of a misdemeanor and shall be pun- 
ished by a fine of not more than five thousand dollars ($5,000) or by imprisonment for a definite 
term not to exceed six months or both. For the purposes of this subsection, "state agency" means 
an administration, board, commission, department or division of this state. 

D. Conviction of a contractor for violating Subsection C of this section shall be grounds for the 
construction industries commission to take action to suspend, revoke or refuse to renew a license 
issued to that contractor by the construction industries division of the regulation and licensing 
department. 

E. Subsections A, B and C of this section shall not be construed to affect or apply to a common 
law or statutory action providing for recovery in torts and shall not be construed to affect or change 
the common law interpretation of independent contractor status as it relates to tort liability. 


History: Laws 2005, ch. 94, § 1. | cs ANNOTATIONS 
Effective dates. — Laws 2005, ch. 94 contained no ef- i fi 
fective date provision, but, pursuant to N.M. Const., art. Contractor must have a license. — The classifica- 


IV, § 23, was effective June 17, 2005, 90 da eae d- tion of an individual who qualifies as a contractor under 
dee ear the Tepialetune iSit i the definition of "contractor" in the Construction Indus- 


Compiler's notes. — This section was not enacted as tries Licensing Act and as an employee under Section 60- 


part of the Construction Industries Licensing Act but has 13-3,1 NMSA 1978 does not exempt the individual from 
been compiled here for the convenience of the user. the licensing requirements of the Construction Industries 


Licensing Act. Reule Sun Corp. v. Valles, 2010-NMSC-004, 
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147 N.M. 612; 226 P.8d 611, rev'g 2008-NMCA-115, 144 
N.M. 786, 191 P.8d 1197 and overruling Latta uv. Harvey, 


60-13-4. Recotipiled: 


Recompilations, — Laws 1989, ch, 6, § 2 recompiles 60- 
13-4 NMSA 1978, relating to purpose of the Construction 


60-13-5, Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-5 
NMSA 1978, as enacted by Laws 1974, ch. 78, § 33, 
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1960-NMSC-046, 67 N.M. 72, 352 P.2d 649 and Campbell 


v, Smith, 1961-NMSC-059, 68 N.M. 373, 362 P.2d 523, 


Industries Licensing pug as 60-13-1.1 NMSA 1978, effec- 
tive July 1, 1989. 


relating to criminal offender's character evaluation, effec- 
tive July 1, 1989. 


60-13-6. Construction industries commission created; umemperely pi 
duties. 


A. There is created within the division the "construction industries commission". The com- 
mission shall be composed of nine voting members who shall serve at the pleasure of the gover- 
nor. Members shall be appointed by the governor, with the advice and consent of the senate, as 
follows: 

(1) one member who is a representative of the residential construction industry of this state; 

(2). one member who is a licensed electrical contractor; 

(3) one member who is a licensed mechanical contractor; 

(4) one member who is a licensed and practicing architect; 

(5) .one member who is a practicing general contractor; 

(6) one member who is a representative of the liquefied petroleum gas industry; 

(7) one member who is a resident of the state, who is not a licensed contractor or certified 
journeyman and who shall represent the people of New Mexico; 

(8) one member who is a representative of the subcontracting industry of the state; and 

(9). one member who is a representative of organized labor. 

Members shall be appointed to provide adequate representation of all geographic areas of the state. 

B. Each member of the commission shall receive per diem and mileage as provided in the Per 
Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other compensation, perquisite or 
allowance. 

C, The commission shall annually elect a chair and vice chair from its membership. The direc- 
tor shall serve as the executive secretary of the commission, 

D. The commission shall meet bimonthly or at the call of the chair. 

E. The commission shall establish policy for the division. It shall advise on, review, coordi- 
nate and approve or disapprove all rules, standards, codes and licensing requirements that are 
subject to the approval of the commission under the provisions of the Construction Industries 
Licensing Act or the LPG and CNG Act [70-5-2 NMSA 1978] so as to ensure that. uniform codes 
and standards are promulgated and conflicting provisions are avoided. However, the commission 
shall not enact a bylaw, order, building code, policy or rule requiring the installation of a resi- 
dential fire protection sprinkler system in detached one- and two-family dwellings and multiple 
single- family dwellings, such as townhouses that are not more than three stories above grade 
plane in height and that have a separate means of egress and their accessory structures. The 
commission shall: 

(1) revoke or suspend, for cause, any license or certificate of qualification issued under the 
provisions of the Construction Industries Licensing Act or the LPG and CNG Act; and 

(2) define and establish all license classifications, The licensee shall be limited in bidding 
and contracting as provided in Subsection B of Section 60-13-12 NMSA 1978. A licensee, sub- 
sequent to the issuance ofa license, may make application for additional classification and be 
licensed in-more than one classification if the licensee meets the prescribed qualification for the 
additional classification. 
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History: 1953 Comp., § 67-35-4.2, enacted by Laws | The 2011 amendment, effective June 17, 2011, ex- 
1977, ch. 245, § 168; 1983, ch. 105, § 2; 1989, ch. 6, § 5; empted residential fire protection sprinkler systems from 
2011, ch. 169, § 1. regulation by the ' commission. 


Cross references. — For termination of commission, 
see 60-13-58 NMSA 1978, 


60-13-7. Construction industries division; director; appointment and 
qualifications. 


The superintendent of regulation and licensing shall appoint the director of the division, who 
shall be a person who meets at least one of the following qualifications: 

A. ‘is or has been an active practicing ‘construction contractor for at least five years; 

B. is or has been an employee in an Pee position of a construction company for at 
least five of the past ten years; 

C. has been employed by the construction industries division for at least five years and is 
knowledgeable in the administration of the law governing the construction industries division; or 

D. is or has been actively engaged for at least five of the past ten years in an administrative 
position of an organization which requires that person to have a broad knowledge of the construc- 
tion industry. 


History: 1953 Comp., § 67-35-4.3, enacted by Laws ‘Cross references. — For termination of division, see 
1977, ch. 245, § 169; 1989, ch. 6, § 6. 60-13-58 NMSA 1978, 
For appointment of director, see 9-16-7 NMSA 1978. 


£ 


60- 13-8. Division; employees; equipment and supplies. 


A. The-division shall employ personnel, procure equipment and supplies and saaaintile records 
as necessary to carry out the provisions of the Construction Industries Licensing Act [60-13-1 
NMSA 1978]. 

B. Any person employed or placed under contract by the division or by any Sbusatga or munici- 
pality for the purpose of carrying out the provisions of the Construction Industries Licensing Act 
who holds any contractor's license or certificate of competence issued by the division, shall, as a 
condition of employment surrender the contractor's license or certificate of competence to the divi- 
sion to be held in inactive status. The division shall place the license or certificate on:hold effective 
from the date the employment or contract begins until the date the employment or contract termi- 
nates. The license or certificate shall remain in effect after the hold period for the same number of 
days as it would have remained in effect but for the hold. 


History: 1953 Comp., § 67-35-12, enacted by Laws equal protection claim, but issue raised as to whether 
1967, ch. 199, § 12; 1977, ch. 245, § 170; 1987, ch. 283, § 2. inspector had qualified immunity for fourth amendment 
and first amendment claims. Mimics, Inc. v. Village of An- 

ANNOTATIONS gel Fire, 277 F. Supp. 2d 1131 (D.N.M. 2008), aff'd in part, 


rev'd in:part, Mimics, Inc. v. Vill. of — Fire, 394 F.3d 


Building i yw. — City building i t h 
uilding inspector ity building inspector who 336 (10th Ciz 2005). 


inspected. building held to have qualified immunity for 


60-13-8.1. Construction industries division publications revolving fund 
created; appropriation. 


The "construction industries division publications revolving fund" is created. All money col- 
lected by the division from the sale of publications and information related to the licensing and 
regulatory provisions of and issues arising under the Construction Industries Licensing Act [this 
article] and regulations adopted pursuant to that act shall be deposited with the state treasurer to 
be credited to the fund. Money in the fund is appropriated to the division. Money in the fund shall 
be used only for printing and maintenance of publications and information related to the licens- 
ing and regulatory provisions of and issues arising under the Construction Industries Licensing 
Act and regulations adopted pursuant to that act. Disbursements from the fund shall be made by 
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warrants signed by the secretary: offinance and administration, based upon vouchers signed by 
the director and only in accordance with a budget approved by the department of finance and ad- 
ministration. Money in the fund shall not revert at the end of the fiscal year. 


History: Laws 1997, ch. 181, § 9. 


60-13-9. Division; duties. 


The division shall: 

A. approve and adopt examinations on codes and standards, business knowledge, division 
rules and regulations and on, the Construction Industries Licensing Act, recommended by the 
commission for all classifications of contractor's licenses; 

B. issue, under the director's signature, contractor's licenses and certificates of qualification i in 
accordance with the provisions of the Construction Industries Licensing Act; 

C... submit.a listiof all contractor's licenses, statewide inspector's certificates and certificates of 
qualification issued by the division to.the commission for review and. approval; 

D. resolve jurisdictional conflicts, by assigning specific responsibility to the appropriate bureau 
for preparing examinations and for certifying and inspecting each occupation, trade or activity 
covered by the Construction Industries Licensing Act; 

E, establish and.collect fees authorized to be collected by the division pursuant to the fign- 
struction Industries Licensing Act; 

F. adopt all building codes and minimum standards as recommended by the trade ME and 
approved by the commission so that the public welfare is protected, uniformity is promoted and 
conflicting provisions are avoided; 

G. with approval of the superintendent of regulation and Meenas, employ such See ergy as 
the division deems necessary for the exclusive purpose of investigating violations of the Construc- 
tion Industries Licensing Act, enforcing Sections 60-13-12 and 60-13-38 NMSA 1978 and instituting 
legal action in the name of the division to accomplish the provisions of Section 60-13-52 NMSA 1978; 

H.\ approve, disapprove or revise the recommended budget of each trade bureau and submit the 
budgets of those bureaus, along with its own budget, to the regulation and licensing department; 

I. approve, disapprove or revise and submit to the regulation and licensing department all re- 
quests of the trade bureaus for emergency budget transfers; 

J. make an annual report to the superintendent of regulation and licensing and’ sve a pol: 
icy manual concerning the operations of the division and the trade bureaus. The report shall also 
contain the division's recommendations for legislation it deems necessary to improve the licensing 
and technical practices of the construction and LP gas industries and to protect persons, property 
and agencies of the state and its political subdivisions; 

K: adopt, subject to: commission approval, rules and regulations necessary to carry out the 
provisions of the Construction Industries Licensing Act and the LPG and CNG Act [Chapter 70, 
Article 5 NMSA 1978]; 

.-L. maintain a complete record of all applications; all licenses issued, renewed, canceled, re- 
voked and suspended; and all fines and penalties imposed by the division or commission and may 
make that information available to certified code jurisdictions; 

M. furnish, upon payment of a reasonable fee established by the division, a certified copy of 
any license issued or of the record of the official revocation or ogtiecleattes aetsae Such certified 
copy shall be prima facie evidence of the facts stated therein: and © 

N.. publish a list of contractors, with their addresses and classifications, licensed by the division. 
The list shall be furnished without charge to such public officials, public bodies or public works and 
building departments as the division deems advisable. The list shall be published annually, and sup- 
plements shall be provided as the division deems necessary. Copies of the list and supplements shall 
be furnished to: any person upon request and payment of a reasonable fee established by the division, 


History: 1953 Comp., § 67-35-18, enacted by Laws ‘ Repeals and reenactments. — Laws 1978, ch. 73, 


1978, ch. 73, § 1; 1983, ch. 105, § 3; 1985, ch. 70, § 1; © § 1, repealed former 67-35-13, 1953 Comp. (former 60- 
1989, ch. 6, § 7; 2018, ch. 142, § 2; 2013, ch. 153,$2. / 18-9. NMSA 1978),,as amended by Laws 1977, ch. 377, 
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§ 2, relating to duties, and enacted a new 67-35-13, 1953 
Comp. 

Cross references, — For the superintendent of regula- 
tion and licensing, see 9-16-5 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, re- 
quired the division to submit.a list of statewide inspector's 
certificates; in Subsection C, after-"contractor's licenses", 
added "statewide inspector's certificates"; and in Subsec- 
tion K, after "LPG", added "and CNG", 

Laws-2013, ch. 142, § 2, and Laws 2013, ch, 153, § 2, 
both effective June 14, 2018, enacted identical amend- 
ments to this section. The section was set out as amended 
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ANNOTATIONS 


Conversion of individual units in apartment 
building to condominium would not require new 
building codes be applied to the same buildings, if 
the apartment building met all applicable building codes 
when constructed. In that case, the sale of the building 
as residential condominium units would not require the 
construction industries commission (now construction 
industries division) to enforce the most current building 
code which may incorporate more stringent requirements. 
1978 Op. Att'y Gen. No. 78-18. 


by Laws 2013, ch. 153, § 2. See 12-1-8 NMSA 1978, 


60-13-10. Additional division duties; flood or mudslide areas; standards. 


In addition to the division's other duties, on ‘or before January 1, 1976 the division shall, with 
the approval of the commission, issué regulations prescribing standards for the installation or use 
of electrical wiring, the installation of fixtures, plumbing, consumers’ gas pipe and appliances and 
materials installed in the course of mechanical installation and the construction, alteration or 
repair of all buildings, improvements, modular homes, premanufactured homes and manufactured 
commercial units intended for use in flood or mudslide areas designated pursuant to Section 3- 
18-7 NMSA 1978. Such regulations shall give due regard to standards prescribed by the federal in- 
surance administration pursuant to Regulation 1910, Subsection 7(d), 79 Stat. 670, Section 1361, 
82 Stat. 587 and 82 Stat. 575, all as amended, and shall give due pa to physical, climatic anu 
other conditions See to New Mexico. ” 


‘Compiler's notes. — Federal Regulation 1910, re- 


History: 1953 Comp.,, § 67.35-13:1,. enacted by Laws 
1975, ch, 14, § 3;.1975, ch. 331, § 17; 1977, ch. 245, ferred .to in the second sentence, appears as 44 C.F.R. 
§ 172; 1983, ch. 105, § 4; 1989, ch, 6, § 8. § 60.1 et seq. 


60- 13- 10. 1, Division; additional duties; ssiewiea! fuel plant construction 
code; rules and regulations. | 


ys Westra canine to the division's other duties, on or before January 1, 1982 it shall, with the ap- 
proval of the commission and after public hearing, adopt an alcohol fuel plant construction code. 
The code shall set forth reasonable standards and requirements for the construction, alteration or 
repair of buildings and other structures to be used for the manufacture or distillation of alcohol 
fuel. In adopting the code, the division shall-give due regard to the purpose for which the plant is 
to be used and to the physical, climatic and other conditions peculiar to New Mexico. | 

B. Upon the adoption of the code, the commission shall make rules and regulations pertaining 
to the issuance of a permit prior to any construction, installation, alteration, repair or addition to 
or within any building or structure proposed for: the: use of manufacturing or distillation of alcohol 
fuel. The commission shall also set a reasonable fee for the issuance of a permit. 

C. No permit shall be required of any person who, by himself or with the aid ofothers who are 
paid wages and receive no other form of compensation, builds or makes installation, repairs or 
alterations on a farm or ranch owned, occupied or operated by him to any building or structure for 
the use of manufacturing or distillation of alcohol fuel. 


History: 1978 Comp., § 60-13-10.1, enacted by Laws 
1981, ch, 245, § 1; 1989, ch. 6, § 9. 


60-13-10.2. Division and commission; standards to accommodate solar 
collectors. 


As provided in the Solar Collector Standards Act [71-6-4 through 71-6-10 NMSA 1978], the divi- 
sion and commission shall promulgate rules to establish a uniform procedure for the issuance of 
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permits for the construction and installation of solar collectors and to identify the trade bureau 
having jurisdiction over the construction and installation of solar collectors. 


History: Laws 2007, ch. 38, § 6; 2013, ch. 142, § 2; 
2013, ch. 86, § 1. 

The 2013 amendment, effective June 14, 2013, autho- 
rized the division and commission to issue rules to es- 
tablish uniform procedures for issuance of permits; after 
"the division and commission shall", deleted "jointly with 


_ 


the energy, minerals and natural resources department"; 
and after "promulgate", deleted "rules, standards or codes 
that establish requirements for new construction that 
will accommodate the installation of solar collectors to or 
in the new construction after the construction is other- 
wise complete" and added the remainder of the sentence. 


60-13-10.3. Equal access to public baby changing facilities. 


A. No later than January 1, 2020, the division shall develop and adopt rules governing baby 
changing facilities for restrooms in a place of public accommodation. 

B. A place of public accommodation shall provide a baby changing facility in each restroom 
located in the place of public accommodation under the following circumstances: 

(1) -when there is construction of a new restroom; and 

(2). to the extent it may be implemented in compliance with local; state and federal laws 
regarding access for persons with disabilities and with existing fire, health and safety standards. 

C. The requirements of Subsection B of this section shall not apply to. a restroom in a place, of 
public accommodation that: 

(1). is not available or accessible for public use; or 

(2) contains clear and conspicuous signage indicating where a restroom writes a baby chang- 
ing facility is located on the same floor of such place of public accommodation. 

D. All drawings, specifications and other submittal documents as to new construction of a place 
of public accommodation shall.incorporate the requirements of this section when submitted to the 
appropriate authority having jurisdiction for plan review. The authority having jurisdiction shall 
not approve drawings and submittal documents for new construction of a place of public accommo- 
dation unless drawings, specifications and other submittal documents comply with the provisions 
of this section. No certificate of occupancy shall be issued for new construction of a place of public 
accommodation unless fully compliant with the provisions of this section. 

E. This section shall not be construed to create a private right of action for failure to comply 
with the provisions of this section or rules adopted in accordance with this section. 

F. As used in this section: 

(1) "authority having jurisdiction" means the state or a municipality, eciledpnd or other 
political subdivision that has a full-service building department employing a full-time certified 
building official and has permitting, inspection and enforcement authority over the Bengra con- 
struction, electrical and mechanical-plumbing trades within its jurisdiction; 

(2). "baby changing facility" means a table or other device suitable for changing the diaper 
of a child age three or under; 

(3) "department" means the regulation and licensing department; 

(4) "division" means the construction industries division of the regulation and licensing 
department; and . 

(5) "public accommodation" means: 

(a) an inn, hotel, motel or other place of lodging except for an establishment that is 
located within a building that contains not more than five rooms for rent or hire and that is actu- 
ally occupied by the proprietor of such establishment as a residence; 

(b) arestaurant, bar or other establishment serving food or drink; 

(c) a motion picture house, theater, concert hall, stadium or other place of exhibition 
or entertainment; 

(d) an auditorium, convention center, lecture hall or other place of public gathering; 

(e) a bakery, grocery store, clothing store, shopping center or other sales or rental 
establishment; 

(f) a laundromat, bank, barber shop, beauty shop, travel service, funeral parlor, gas 
station, office of an accountant or lawyer, pharmacy, insurance office, professional office of a health 
care provider, hospital or other service establishment; 
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(g) a terminal, depot or other station used for public transportation; 

(h) amuseum, library, gallery or other place of public display or collection; 

(i) a park, zoo, amusement park or other place of recreation; 

(j) a nursery, elementary, secondary, undergraduate or postgraduate school or other 


place of education; 


(k) a daycare center, senior citizen center, homeless shelter, food bank, adoption 
agency or other social service center establishment; and 
(1) a gymnasium, health spa, bowling alley, golf course or other place of exercise or 


recreation. 


History: Laws 2019, ch. 105, § 1. 

Compiler's notes. — Laws 2019, ch. 105, § 1 was not 
enacted as part of the Construction Industries Licensing 
Act, but was compiled there for the convenience of the user. 


Effective dates. — Laws 2019, ch. 105 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


60-13-11. Division or commission; powers. 


The division or the commission may: 


A. . sue and be sued, issue subpoenas and compel the attendance of witnesses and the produc- 
tion of documents, records and physical exhibits in any hearing; 


B. administer oaths; 


C. adopt and use a seal for authentication of its records, processes and proceedings; 
D. ‘compel minimum code compliance in all certified code jurisdictions and political subdivi- 


sions; and 


EK... investigate code violations in any code jurisdictions in New Mexico, 


History: 1953 Comp., § 67-35-14, enacted by Laws 
1967, ch. 199, § 14; 1977, ch. 245, § 173; 1989, ch. 6, 
§ 10. 


‘ANNOTATIONS 


Enforcement of state building code. — The con- 
struction industries division of the regulation and licens- 
ing department has the authority to.refuse to provide 
inspection services or certify local inspectors in munici- 
palities that fail to adopt a building code that provides 
for minimum requirements of the state Uniform Building 
Code. The construction industries division has the author- 
ity to issue a stop work or similar order on a construc- 
tion project authorized by a local jurisdiction that has ad- 
opted a building code that, while the code meets minimum 


standards set by the CID, differs from the building code 
adopted by CID, 2011 Op. Att'y Gen. No. 11-06. 

Use of appropriated funds under former law. — 
The contractors' license board (now abolished) may not 
spend money from the appropriated funds for the con- 
struction of a block wall contingent upon the board's fail- 
ure to exercise the right of option to purchase said prop- 
erty. 1957-58 Op. Att'y Gen. No. 58-117. 

The contractors' license board (now abolished) may not 
contract to spend appropriated’ funds budgeted for main- 
tenance of buildings and structures, for improvement or 
permanent changes to be made upon its leased premises. 
1957-58 Op. Att'y Gen. No. 58-117. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 152 et seq. 


60-13-12. Contractor's license required. 


A. No person shall act as a contractor without a license issued by the division classified to 
cover the type of work to be undertaken. 

B. No bid on a contract shall be submitted unless the contractor has a valid license issued by 
the division to bid and perform the type of work to be undertaken; provided this subsection shall 
not prohibit a licensed contractor from bidding or contracting work involving the use of two or 
more trades, crafts or classifications if the performance of the work in the trades, crafts or classifi- 
cations other than the one in which he is licensed is incidental or supplemental to the performance 
of the work in the trades, crafts or classifications for which he is licensed; and further provided 
that work coming under the jurisdiction of the mechanical bureau or the electrical bureau of the 
division must be performed by a contractor licensed to perform that work. 

C. Any contractor may bid 'on a New Mexico highway project involving the expenditure of fed- 
eral funds prior to making application to the division for a license. The contractor, if he has not 
previously been issued a license, shall upon becoming the apparent successful bidder apply to the 
division for a license. The director shall issue a license to the contractor in accordance with the 
provisions of the Construction Industries Licensing Act [60-13-1 NMSA 1978]. 
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History: 1953 Comp., § 67-35-15, enacted: by Laws 


1967, ch. 199, § 15; 1969, ch. 224, § 5; 1977, ch. 245, 


§ 174; 1983, ch. 105, § 5; 1989, ch, 6, § 11. 
ANNOTATIONS 


Contractor must have a license. — An individual who 
qualifies as a contractor under the definition of "contractor" 
in the Construction Industries Licensing Act is required to 
have a contractor's license when performing the specific 


acts described in the Construction Industries Licensing 


Act, regardless of whether the individual can be classified 
as an employee of a licensed contractor under the common 
law control test. Reule Sun Corp, v. Valles, 2010-NMSC-004, 
147 N.M. 512, 226 P.8d 611, rev'g 2008-NMCA-115, 144 
N.M. 786, 191 P.8d 1197, overruling Latta v. Harvey, 
1960-NMSC-046, 67 N.M. 72, 352 P.2d 649 and Campbell v. 
Smith, 1961-NMSC-059, 68 N.M. 373, 362 P.2d 523. 

Common law control test does not apply. — The 
common law control test for determining whether an indi- 
vidual is an employee does not apply to determine whether 
an individual is required to have a license under the Con- 
struction Industries Licensing Act. An unlicensed contrac- 
tor's classification as an employee of a licensed contractor 
under the common law control test does not exempt the 
unlicensed contractor from the licensing requirements 
of the Construction Industries Licensing Act. Reule Sun 
Corp. v. Valles, 2010-NMSC-004, 147 N.M, 512, 226 P.3d 
611, rev'g 2008-NMCA-115, 144 N.M. 736, 191 P.3d 1197, 
overruling Latta v. Harvey, 1960-NMSC-046, 67 N.M. 72, 
352 P.2d 649 and Campbell v. Smith, 1961-NMSC-059, 68 
N.M. 378, 862 P.2d 523. 

Construction work performed by an employee 
contractor. — Where a licensed general contractor em- 
ployed an unlicensed individual to stucco defendants’ 
home; the general contractor did not pay the individual 
a salary, but on a contract-to-contract. basis; the general 
contractor did not withhold taxes from the individual's 
compensation; the individual had tax identification num- 
bers and. paid the individual's own taxes; and the individ- 
ual performed the work under the complete direction and 
control of the general contractor, the individual was a con- 
tractor under the Construction Industries Licensing Act 
and was required to possess a contractor's license to per- 
form. the work. Reule Sun Corp, v, Valles, 2010-NMSC-004, 
147 N.M. 512,.226 P.3d-611, rev'g 2008-NMCA-115, 144 
N.M. 736, 191 P.3d 1197, overruling Latta v. Harvey, 
1960-NMSC-046, 67 NM. 72, 352 P.2d 649 and: Campbell 
v. Smith, 1961-NMSC-059, 68 N.M. 373, 362 P.2d 523, 

Purpose. — The purpose of the former Contractors' Li- 
cense Law was to require licensing of those engaged in the 
contracting business to protect the public from unquali- 
fied contractors. Cancienne, Inc. v, Southwest Cmty. Inns, 
Inc., 1969-NMSC-110, 80 N.M. 512, 458 P.2d 587. 

Licensed contractors only. — Reading the Procure- 
ment Code, Section 13-1-28 NMSA 1978 et seq., and the 
Construction Industries Licensing Act, Chapter 60, Article 
13 NMSA 1978, together, it is clear that the legislature in- 
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another. State v. Jenkins, 1989-NMCA-044, 108 N.M. 669, 
777 P.2d 908. 

Having an ‘electrical contractor's Sberibe did not 
exempt party from requirements of the former Con- 
tractors’ License Law, An action is barred under 67-16- 
14, 1953 Comp. (now repealed), because of the lack of a 
contractor's license. Chavas v. Esper, 1966-NMSC-169, 76 


N.M. 666, 417 P.2d 802. 


tended (1) that public contracts should be awarded only to. 


licensed contractors and (2) that purchasing authorities 
should be relieved from the necessity of making an inde- 
pendent investigation into the qualifications and fiscal re- 
sponsibility of a contractor who is not licensed at the time of 
bidding. Thus, the doctrine of substantial compliance does 
not apply to the requirement of Section 60-13-12B NMSA 
1978 that a contractor have a valid license when submit- 
ting a bid on a public contract. BC&L Pavement. Servs., Inc. 
u, Higgins, 2002-NMCA-087, 132.N.M. 490, 51 P.3d 533, 


Transfer of license between contractor and sub- ' 


contractor prohibited, — This article requires both a 
contractor and subcontractor to be licensed and prohib-' 
its transferring a license or certificate of qualification to 
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License. required in partnership name. — Former 


- Contractors! License Law (67-16-1, 1953 Comp. et seq.) 


(now repealed), and the rules and regulations issued pur- 
suant thereto, compel partnerships required to be licensed 
to hold a license in the partnership name. Crumpacker v. 
Adams, 1967-NMSC-060, 77 N.M. 633; 426 P.2d 781. 

The admission of a person as a partner with a licensed 
contractor required the issuance of a new contractor's 
license to the partnership under former law. Nickels v. 
Walker, 1964-NMSC-177, 74 N.M. 545, 395 P.2d 679. 

Type of work to be covered by license. — No person 
shall engage in business of a contractor unless the con- 
struction industries commission (division) has issued him 
a license which covers the type of work to be undertaken. 
Peck v, Ives, 1972-NMSC-053, 84 N.M. 62, 499 P.2d 684. 

Work done within ambit of party's license. — De- 
fendant's contention that. plaintiffs action was barred 
by 67-16-6 and 67-16-17 1953 Comp. (now repealed), for 
failure of plaintiff to have contractor's license to perform 
the work he did was. without merit, as plaintiff had a 
contractor's license which authorized him to do excavat- 
ing, trenching, welding, water supply, sewage, includ- 
ing disposal and gas lines and the work done involved 


‘the cutting and threading of steel braces and welding 


said braces to steel plates, which fell within that part of 
plaintiff's contractor's license which authorized plaintiff 
to contract welding work. Dunson Contractors v. Koury, 
1966-NMSC-138, 76 N.M. 723, 418 P.2d 66. 

Contractor when promise to mine and move cop- 
per ore. — A party who contracts to "perform certain 
mining work on copper siliceous ores" and to "pay for all 
labor, work, ‘mining expenses, material, explosives and 
moving commercial copper ores to specified stockpile lo- 
cation" is a contractor within the terms of 67-16-3, 1953 
Comp. (now repealed), Salter v. Kindom Uranium Corp, : 
1960-NMSC-040, 67 N.M. 34; 351 P.2d 375. 

‘Employee, not independent contractor, when per- 
formance controlled. — Where plaintiff was hired by 
defendant for drilling purposes, and where defendant re- 
tained at all times right of control of performance of the 
work as well as right to direct manner in which the work 
would be done, the plaintiff was an employee, not an in- 
dependent contractor and was not barred from recovery 
under 67-16-3 and 67-16-14, 1953 Comp. (now repealed), 
for failure to obtain a contractor's license, Latta v. Harvey, 
1960-NMSC-046, 67 N.M, 72, 352 P.2d 649. 

Agent not personally liable for principal. — This 
act does not alter the general rule that an agent is: not 
liable on a contract the agent enters into on behalf of a 
disclosed principal, even if the principal does not pos- 
sess a contractor's license and the agent does. Kreischer 


‘v. Armijo, 1994-NMCA-118, 118 N.M. 671, 884 P.2d 827, 


. License required maintenance of contract breach 
action, — Where the work performed was fabricating ma- 
terials or supplies or using the same in the performance of 


contracting work and electrical installation, a contractor's 


license was required under former Contractors’ License 
Law and therefore plaintiff could not maintain an action 
for breach of contract. Cancienne, Inc. v. Southwest Cmty, 


«Inns, Inc.,'1969-NMSC-110, 80 N.M. 512, 458 P.2d 587. 


Establishment of necessity for license required 
before action barred, — Defendant, seeking to prohibit 
an unlicensed contractor from maintaining an action, was 

Ge ; p. 
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required to establish that plaintiff was required by 67-16- 
2, 1953 Comp. (now' repealed), to be licensed. Crumpacker 
v. Adams, 1967-NMSC-060, 77 N.M, 633, 426 P.2d 781. 

No quantum meruit recovery where license re- 
quired. — One who has shown himself to be required to 
have contractor's license cannot recover under quantum 
meruit in absence of such license. Campbell v. Smith, 
1961-NMSC-059, 68 N.M. 373, 862 P.2d 523, overruled on 
other grounds by Sundance Mech, & Util. Corp. v. Atlas, 
1990-NMSC-031, 109 N.M, 683, 789 P.2d 1250. 

Allegation of contractor's license treated as tried 
with parties' consent. — Where appellants made no ob- 
jection to evidence of contractor's license and raised nei- 
ther the jurisdiction nor the limitation question at trial, 
and requested no findings on either question, requirement 
of allegation of contractor's license was matter of public 
policy and did not, otherwise, bear any relation to the 
cause of action; and appellant cannot object to appellate 
court treating issue tried with consent of the parties as 
though it had been raised by pleadings. Daughtrey v. Car- 
penter, 1970-NMSC-151, 82 N.M. 173, 477 P.2d 807. 

Evidence as to license. — Evidence of certain re- 
ceipts and decals issued by licensing authority to plain- 
tiff, along with plaintiff's own testimony that he was li- 
censed, constitutes acceptable evidence, especially when 
it is joined with testimony from an official of the New 
Mexico construction industries commission (division), the 
agency which now licenses contractors, that plaintiff had 
been licensed at all pertinent times. Kennedy v. Lynch, 
1973-NMSC-085, 85 N.M. 479, 518 P.2d 1261. 

"Best evidence rule" not applicable to proof of li- 
cense, — It is plaintiff's licensed status which must be 
proved and not contents’ of particular document; there- 
fore, "best evidence rule" or Rule 1002, N.M.R. Evid. 
(now see Rule 11-1002), does not apply. Kennedy v. Lynch, 
1973-NMSC-085, 85 N.M. 479, 513 P.2d 1261. 

Same person shall not be designated as supervi- 
sor in more than.one electrical contractor's license. 1961- 
62 Op. Att'y Gen. No. 62-77. 

Use of unlicensed persons for plumbing and irri- 
gating systems. — Under former law, the New Mexico 
school for the deaf could employ unlicensed persons for 
making installation of plumbing in the buildings of a 
dairy farm located in an unpopulated area; also, an ir- 
rigating system could be installed without regard to the 
licensing requirements of 67-22-2, 1953 Comp.; and con- 
nections could be made to water tanks, troughs, etc., by 
licensed plumbers. 1959-60 Op. Att'y Gen. No. 59-61. 

Municipality's licensing and regulating rights 
taken away. — Right of a municipality to both license 
and. regulate resident and nonresident contractors has 
been taken away by the comprehensive nature of the Con- 
struction Industries Licensing Act except in certain minor 
respects. 1969 Op. Att'y Gen, No. 69-72, 

Prior contractors’, etc., licenses supplanted. — 
The Construction Industries Licensing Act provides for 
issuance of a contractor's license which supplants all prior 
contractors', plumbers' and electricians’ licenses. 1969 Op. 
Att'y Gen. No. 69-72. 
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Requirements of electrical .contractor's license 
under former law. — When a business, regardless of the 
nature of its organization (partnership, corporation, etc.) 
is formed with the intention of entering into the electrical 
contracting business, it should obtain an electrical con- 
tractor's license by written application stating the name 
of the business designated as holder and the qualified 
person named as supervisor. The supervisor must be the 
master electrician. 1961-62 Op. Att'y Gen. No, 62-77. 

Persons, etc., contracting on percentage basis 
covered by former law. — The contractors' license 
board (now abolished) could license persons, firms, part- 
nerships and corporations that were contractors on a per- 
centage basis and, otherwise were within the coverage of 
67-16-2, 1958 Comp. (now repealed). Agents and employ- 
ees of contractors needed no license, even though they 
were employed on a percentage basis. 1961-62 Op. Att'y 
Gen. No. 62-04. 

Salesmen taking orders for remodeling on behalf 
of licensed building concerns were not required to be li- 
censed by the contractors! license board (now abolished). 
1961-62 Op. Att'y Gen. No. 62-04. 

Special license not required for general contrac- 
tor. — A general contractor for construction of homes 
and other buildings, but who was not specially licensed 
as a painter or decorator contractor, was not required by 
67-16-17, 1953 Comp. (now repealed), to subcontract the 
painting and decorating, as his license as a general con- 
tractor enabled him to do the painting or hire help to do it 
for him. 1959-60 Op. Att'y Gen, No. 59-67, 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1972), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 13 Am. 
Jur, 2d Building and Construction Contracts §§ 130, 131; 
51 Am. Jur. 2d Licenses and Permits §§ 4, 16; 58 Am. Jur. 
2d Occupations, Trades and Professions §§ 63 to 75, 90 to 
98, 129, 132, 133. 

Requiring procurement of license by heating contrac- 
tors, 33 A.L.R. 146, 

Plumbers, provisions as to licensing, 36°A.L.R. 1342, 22 
A.L.R.2d 816. 

Municipal regulation of electricians and.the installation 
of electrical work, 96 A.L.R. 1506. 

Validity, construction and application ‘of regulations 


‘of business of building or construction contractors, 118 


A.L.R. 676, 
Validity, construction and application of license regula- 
tions as to masons, plasterers, painters and paperhangers, 


. 123 A.L.R. 471. 


What constitutes plumbing or plumbing work within 
statute or ordinance requiring license for such work, 125 
A.L.R. 718. 

Validity of regulations as to piumabire and plumbing, 22 
A.L.R.2d 816. 

Failure of building and construction artisan or contrac- 
tor to procure business or occupational license as affecting 
enforceability of contract or right to recover for work done 
- modern cases, 44 A.L.R.4th 271. 

53 C.J.S. Licenses § 34. 


60-13-13. Application for contractor's license. | 


A. Applications for a contractor's license or a certificate of qualification shall be submitted to 
the division on forms prescribed and furnished by the division and shall contain the information 
and be accompanied by the attachments required by regulation of the commission. 

B. Except as provided in Section 4 [60-13-14.1 NMSA 1978] of this 2021 act, the application 


shall be accompanied by the prescribed fee. 
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History: 1953 Comp., § 67-35-16, enacted. by Laws The 2021 amendment, effective June 18, 2021, pro- 
1967, ch. 199, § 16; 1977, ch, 245, § 175; 1989, ch. 6, vided for the waiver of license and certificate fees for mili- 
§ 12; 2021, ch. 92, § 5. tary service members and veterans; and in Subsection B, 

Cross references. — For the’ Parental Responsibility added "Except as provided.in Section 4.of this 2021 act". 


Act, see Chapter 40, Article 54 NMSA 1978, 


60-13-13.1. Repealed. 


Repeals. — Laws 1989; ch: 6, § 67 rape 60-13- relating to supplemental ficanWed end fees for general 
13:1 NMSA 1978, as enacted by Laws 1979, ch. 107, § 1, building contractors, effective July 1, 1989. | 


60-13-13.2. Licensees; identical or similar names, 


The division shall not accept an application, shall not issue a license and shall require a change in 
the name of a proposed license if the proposed name is identical to or in the opinion of the director 
so similar that it may cause confusion with a name on.a pending application or an existing license, 
Any person aggrieved by the decision of the director may appeal the decision to the commission. 


History: 1978 Comp., § 60-13-13.2, enacted by Laws 
19883, ch. 105, § 6; 1989, ch. 6, § 13, 


60-13-14. Division; license i issuance; reports. 


A. No license shall be issued by the division to any applicant unless the iredtir is satisfied that 
the applicant is or has in his employ a qualifying party who is qualified for the classification for which 
application is made and the applicant has satisfied the requirements of Subsection.B of this section... 

B. An applicant fora license shall: — v 

(1) demonstrate proof of responsibility as provided i in the Goustenchon Industries Licens- 
ing Act [this article]; 

(2) comply with the provisions of Subsection D of this section vif he has dn peaion illegally in 
the contracting business in New Mexico within one year prior to making application; 

(3) demonstrate familiarity with the rules and regulations promulgated by. the commis- 
sion and division concerning the classification for which application is made; 

(4) if a corporation, incorporated association, registered limited liability eeneant or 
limited liability company, have complied with the laws of this state requiring qualification.to-do 
business in New Mexico and provide the name of its current registered agent and the current ad- 
dress of its registered office in New Mexico; . 

(5) if.a person other than the persons described i in Paragraph (4) of this subsection, pro- 
vide a current physical location address and mailing address of the applicant's place of business; 

(6) submit proof of registration with the taxation and revenue department and submit a 
current identification tax number; 

(7) comply with any additional procedures, rules and Bosc which are established by 
the commission relating to issuance of licenses; and 

(8) . have had four years, within the ten years immediately prior to application, of practi- 
cal or related trade experience’ dealing specifically with the type of construction or its equivalent 
for which the applicant is applying for a license, except that the commission may by regulation 
provide for: | 

(a) reducing this requirement for a particular industry or craft where it is acta 
excessive but the requirement shall not ‘be less than two years; and 

(b) a waiver of the work experience requirement of this paragraph when the reat 
fying party has been certified in New Mexico with the same license classification within the ten 
years immediately prior to application. = 

C. The division, with the consent of the commission, may enter into a reciprocal licensing 
agreement with any state having equivalent licensing requirements. 
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D. The director may issue a license to an applicant who at any time within one year prior to 
making application has acted as a contractor in New Mexico without a sor as a by the 
Construction Industries Licensing Act [60-13-1 NMSA 1978] if: | 

(1). the applicant in penne: to all other requinements for licensure pays an additional fee 
as follows: 
(a) in an amount up i ten percent of the contract price or the value of the nonli- 
censed contracted work in the discretion of the commission; or 
(b). if the applicant has bid or offered'a price on a construction project and was not the 
successful bidder or offeror, the fee shall be at least one percent but not:more than five percent of 
the total bid amount; and 
(2) » the director is satisfied that no iichilent of such contracting without a license: 
(a) caused monetary damage to any person; or 
(b).. resulted in-an unresolved consumer SS being filed ageihit the applicant 
with the division. 

EK. Anunlicensed contractor who has performed Gotebuaed rare may settle the claims against 
him without becoming licensed if the claims arise from his first offense and he pays an admin- 
istrative fee calculated pursuant to Paragraph (1) of Subsection D of this section. In addition to 
the administrative fee, an additional ten percent of the amount of the vivcinameticaryscpa fee shall be 
assessed as.a service fee. 

F, Ifthe total fee to be paid by the Presets pursuant to the provisions of Subedotion D or E 
of this section is twenty-five dollars ($25.00) or less, the fee may be waived, 

G. The director shall report every incident of nonlicensed contracting work to the taxation and 


revenue department to assure that the conttastor complies with-tax requirements and pays all 


taxes due. 


History: 1953 Comp., § 67-35-17, enacted by Laws 


1967, ch. 199, § 17; 1969, ch. 224, § 6; 1977, ch. 245, 


§ 176; 1977, ch. 877, § 3; 1978, ch. 73, § 2; 1983, ch. 105, 
§ 7; 1985, ch. 18, § 1; 1989, ch. 6, § 14; 1997, ch. 181, § 3. 

The 1997 amendment, effective July 1, 1997, rewrote 
Paragraphs B(4) and B(5); in Paragraph B(8) inserted 
"except that" and made stylistic changes, including in- 
sertion of the subparagraph designations; in Paragraph 
D(1), substituted "as follows" for "in an amount equal to 
five percent of the value of such nonlicensed contracting 
work" and added Subparagraphs (a) and (b); added Sub- 
sections E and F; and redesignated former Subsection K 
as Subsection G. . 


ANNOTATIONS 


When foreign corporation considered to be "main- 
taining an office". — The hiring of an agent by a for- 
eign corporation for the sole purpose of receiving and 


forwarding a summons and complaint to the home office 
of the corporation located in another state does not fall 
within any of the generally accepted definitions pertain- 
ing to maintaining of an ‘office. An occasional or isolated 
act.of this type by an:agent of.a foreign corporation is. ob- 
viously not a part of the continuous, usual and ordinary 
business of the corporation which, in this case, would 
be building or construction. A foreign corporation must 
do something in addition to merely designating a statu- 
tory agent for service in order to meet the requirement of 
"maintaining an office." 1961-62 Op. Att'y Gen. No, 62-90 
(rendered under prior law). 

Otherwise qualified alien may be issued license. 
1959-60 Op. Att'y Gen. No. 60-162, 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 51 Am. 


‘Jur. 2d Licenses and Permits 88 45 to 47. 


53'C.J.S. Licenses §§ 39, 40. 


60-13-14.1. Expedited licensure; military service members, aPOUECR and 
dependents; veterans; waiver of fees. 


A. The division shall, as soon as practicable but no later than thirty days after a military ser- 
vice member or a veteran files an application, and provides a background check if required, for a 
license or certificate issued pursuant to the Construction Industries Licensing Act accompanied by 


any required fees: 
(1) process the application; and 


(2) issue a license prima facie to a qualified applicant who submits satisfactory ate 


that the applicant holds a license or certificate that is current and in good standing, issued by 
another jurisdiction, including a branch of the armed forces of the United States, and’ has met 
minimal licensing or certification requirements that are substantially equivalent to the licensing 
or certification requirements for the license or certificate that the applicant applies for pursuant to 
the Construction Industries Licensing Act. 
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B. A license or certificate issued pursuant to this section is not a provisional license and shall 
confer the same rights, privileges and responsibilities as a license issued pursuant to the Con- 
struction Industries Licensing Act. 

.C. A license issued pursuant to this section shall not be renewed unless the license holder sat- 
satis the requirements for the issuance and the renewal of a license pursuant to the Construction 
Industries Licensing Act. Upon the issuance of a license pursuant to this section, the division shall 
notify the license holder of the requirements for renewing the license in writing. 

D: Notwithstanding the provisions of Subsection A of this section, a military service member or 
a veteran who is issued a license pursuant to this section shall not be charged a licensing or cer- 
tificate fee for the first three years a license or certificate issued pursuant to this section is valid. 

E. Upon the conclusion of the state fiscal year, the division shall prepare a report on the num- 
ber and type of licenses or certificates that were issued during the fiscal year under this section. 
The report shall be provided to the director of the office of military base planning and support not 
later than ninety days after the end of the fiscal year. 

F. As used in this section: 

(1) "military service member" means a person who is: 
(a) serving in the armed forces of the United States as an active duty member or in an 
active reserve component of the armed forces of the United States, including the national guard; 
(b) the spouse of a person who is serving in the armed forces of the United States as 
an active duty member or in‘an active reserve component of the armed forces of the United States, 
including the national guard; or a surviving spouse of a member who‘at the time of death was serv- 
ing on active duty; or 
(c) the child of a person who is serving in the armed forces of the United States as an 
active duty member or in an active reserve component of the armed forces of the United States, 
including the national guard; provided that child is also a dependent of that person for federal 
income tax purposes; and . 
(2) "veteran" means a person who has received an honorable discharge or separation from 
military service in the armed forces of the United States or in an active reserve component of the 
armed forces of the United States, including the national guard. 


History: Laws 2021, ch. 92, § 4, IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 92 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M.Const., art. 


60-13-15. License issuance; commission review. 


A. The commission shall review at its regular meetings all licenses issued by the division. The 
commission shall report to the superintendent of regulation and licensing and the attorney gen- 
eral any license issued to an applicant who fails to meet the requirements established by law and 
commission regulations for license issuance. 

B. The signing of a license by the director for issuance by the division to an applicant who fails to 
meet the requirements established by law or committee regulations for issuance of licenses is a mis- 
demeanor, and the director, if convicted by a court of law, shall be relieved of his duties and shall be 
subject to civil damages as provided in Section 30-23-7 NMSA 1978. Failure by the committee or any 
member of the committee to report the illegal issuance of a license is a petty misdemeanor and upon 
conviction shall result in termination of the appointment of the committee member so convicted. 


History: 1953 Comp., § 67-35-17.1, enacted by Laws 
1977, ch. 245, § 177; 1983, ch. 105, § 8; 1989, ch. 6, § 15. 


60-13-16. Division; qualifying party; examination; certificate. 


A. Except as otherwise provided in this section, no certificate of qualification shall be issued 
to an individual desiring to be a qualifying party until he has passed with a satisfactory score an 
examination approved and adopted by the division. 
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B. The examination shall consist of a test based:on general business knowledge, rules and regula- 
tions of the division and the provisions of the Construction Industries Licensing Act [60-13-1 NMSA 
1978]. In addition, applicants for a GB, MM or EE classification or for any other classification that 
the commission determines to be appropriate shall take:a test based on technical knowledge and fa- 
miliarity with the prescribed codes and minimum standards of the particular classification for which 
certification is requested. The division shall provide examinations in both English and Spanish. 

C. In lieu of the examination to determine knowledge of business and construction industries 
law provided in Subsection B of this section, an applicant may satisfy the business and law knowl- 
edge requirement by receiving a certificate of completion of a business and law course of study 
offered by an accredited education institute approved’ by the commission. The course and any 
preparation and instruction materials shall be available in both English and Spanish and shall 
be made available to the division, the commission or the sig Saami agent of the division, upon 
request, for review. 

D, Ifa contractor's license i is subject to suspension by the commission and if the suspension 
is based on the requirement that the licensee employ:a qualifying party and the employment of 
the qualifying party is terminated without fault of the licensee, a member of that trade who is 
experienced in the classification for which the certificate of qualification was issued and has been 
employed for five or more years by the licensed contractor shall be issued without examination a 
temporary certificate of qualification in the classification for which the contractor is licensed. The 
temporary qualifying party is required to pass the regular examination as set forth in Subsection 
B of this section within ninety days of issuance of a temporary certificate of qualification. 

E. The certificate of qualification is not transferable. 

F. A qualifying party whose certificate is revoked by the commission shall Aab reapply for a 
certificate for one year. 


History: 1953 Comp., § 67-35-18, enacted by Laws beginning "and shall be" at the end of the second sentence 
1967, ch. 199, § 18; 1969, ch. 224, § 7; 1971, ch. 214, § 1; in Subsection C; and made stylistic changes throughout 
1977, ch. 245, § 178; 1983, ch. 105, § 9; 1985, ch. 70, § 2; the section. 

1989, ch. 6, § 16; 1997, ch. 181, § 4. 

. The 1997 amendment, effective July 1, 1997, substi- ANNOTATIONS 

tuted the language beginning "offered by" for "which has Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
been approved and certified under rules and regulations vor 3d Tibanace and Permits § 47; 58 Am. Jur. 2d Occupa- 
adopted by the division and approved by the commission" tions, Trades and Professions § 1 at seq. 

at the end of the first sentence and added the language | 53 C. JS, Licenses § 40. 


60-13-17. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-17 relating to review before refusal to license, effective 
NMSA 1978, as amended by Laws 1977, ch. 245, § 179, July 1, 1989. 


60-13-18. Licenses; renewal. 


A. Licenses issued by the division are not transferable, 

B. Contractor's licenses shall:expire two years after the issuance date or as determined by 
the division, but in no instance less than one year, and shall be renewable upon application to the 
division and payment of the prescribed renewal fee; provided that nothing in this subsection shall 
prohibit the division from establishing a staggered system of license expiration and a procedure 
for proration of fees for licenses issued for less than the two-year period or other period provided 
by the division pursuant to this subsection. 

C. Licenses shall expire upon the date established by regulation of the commission, such regu- 
lation to provide for’a staggered system of license expiration and for proration of fees for licenses 
issued for less than a full year. Thereafter, such licenses shall be issued for a period of two years or 
as otherwise provided by the division pursuant to Subsection B of this section. Except as provided 
in Section 4 [60-13-14.1 NMSA 1978] of this 2021 act, licenses and certificates shall be subject to 
renewal upon application to the division and payment of the prescribed renewal fee. 


229 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


60-13-19 _ BUSINESS.LICENSES 60-13-19 


D. Licensees and journeyman certificate holders may be required to complete and submit proof 
of continuing education as a prerequisite for renewal of a license. When required by rule adopted 
by the division, an applicant for a license renewal must submit with the application for license 
renewal proof of eight hours of instruction in code change and eight hours of instruction in other 
industry-related and division-approved subjects. The sixteen hoursof continuing education must 
have been completed within the three years prior tothe date of the license renewal application. 

E. The director shall, at least thirty days prior to the expiration date of a license, notify the li- 
censee of the approaching expiration, Notice shall be given by mail addressed to the licensee's last 
address on file with the division. The notice shall include a renewal Seeeseiag =o instructions 
and any other information prescribed by the division. 

F. Failure of a licensee to make application: forthe eae of sis licensee's pane to furnish 
such other information required by the commission and, if required, to’'pay the prescribed renewal 
fee by the last working day prior to the aK ogi of the carer shall cause the license to be sus- 
pended by operation of law. 

G. Unless the license is renewed withine a three- Ghiailt piricds it wheal hes canceled. The sus- 
pended license may be renewed only after paymentof a fee’ equal to one dollar ($1.00) for each day, 
up to thirty days, that has elapsed since the expiration date of the license and aifSrarh ts for a fee 
equal to twice the amount of the tees fee.’ 


History: 1953 Guess § 67-88-20, enacted anit Laws in Section 4 of this 2021 act", and after the next occur- 


1967, ch, 199, § 20; 1969, ch, 224, § 8; 1977, ch, 245, rence of "licenses", added '"and:certificates"; and in Sub- 
§ 180; 1988, ch. 105, § 10; 1987, ch. 283, § 3; 1989; ch. 6, section F, after ' ‘required by. the commission and added 
§ 17; 2007, ch. 56, 81; 2021, ch. 92, § 6. edt "if required", 

The 2021 amendment, effective June 18, 2021, pro- The:2007 EN She effective June 15, 2007, added 
vided for the waiver of license and certificate fees for mili- a new subsection authorizing the construction industries 
tary service members and veterans; in Subsection C, after division to require continuing education for renewal of a 


"Subsection B of this section", added "Except as provided contractor's license. 


60-13-19. Division; evidence of possession; penalty. 


A. The licensee shall exhibit satisfactory evidence of the possession of a license on demand and 
shall clearly indicate his contractor! s license number on all written bids ate when applying for a 
building permit. 

B. A contractor who fails to indicate his contractor's license nba clearly on all written 
bids and when applying for a building permit shall be assessed a penalty fee of one hundred fifty 
dollars ($150) by the division. The fee shall be payable to the code jurisdiction or political subdi- 
vision that issued the permit or in which the work for which the bid is submitted is or would be 
permitted. | 

C. Before work is commenced, a contract is signed or funds are paid for any residential con- 
tracting, the contractor shall disclose in writing to the owner, on a form approved by the division, 
that the license issued and the bond or other proof of responsibility required pursuant to the Con- 
struction Industries Licensing Act does not protect the consumer if the contractor defaults. Any 
contractor who fails to make the disclosure required by this subsection shall be assessed a fee by 
the division in an amount not less than five hundred dollars’($500) nor more than one thousand 
five hundred dollars ($1,500) as centips oa by the division. ne fee apy be payable to the division. 


aioe 1958: Comp., § 67-85-21, enacted af Laws — funds are ate for any residential contracting, the con- 
1978, ch. 78, § 1; 1983, ch. 105, § 11; 1989, ch. 6, § 18; tractor shall disclose in writing to the owner that the li- 
20083, ch. 266, § 1. cense issued under the Construction Industries Licensing 

Repeals and reenactments, — Laws 1978, ch, 78, § 1, Act [this article] does not protect the consumer if the con- 
repealed former 67-35-21, 1953 Comp. (former 60-13-19 tractor defaults" at the end of Subsection A; in Subsection 
NMSA.1978), as amended by,Laws. 1977, ch, 246, § 181, B, deleted "or who fails to make the disclosure statement 
relating to evidence of possession, and posting of. license, required under this section" following "for a building per- 
and enacted a new 67-35-21, 1953 Comp. For provisions of mit" near the middle of the first sentence and added "by 
former section, see 1978 Original Pamphlet. the division" at the end of the first séntence; and added 

The 2008 amendment, effective June 20, 2003, de- | present Subsection C. ) 


leted "Before work is commenced, a contract is signed or 
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60-13-20. Fees established by the division; payment of examination and 
licensing service fees. 


A. The division shall by regulation establish and charge, except as mloviddd in Section 4 [60- 
13-14.1 NMSA 1978] of this 2021 act, reasonable candidate and applicant fees for each license 
and certificate classification for initial applications, initial and additional examinations, license 
issuance and Sampath certificate of a aps issuance and renewal and licensing verification 
services. 

B. The division LF rgideuidn may provide that fees charged pursuant to Subsection A of this 
section shall be paid to the agency providing or administering the service if the service is waved 
BURELGRE. to authority of the division. 


History: 1953 Comp., § 67-35-22, enacted by Laws "examination fees, other than examination fees collected 
1967, ch. 199, § 22; 1977, ch, 245, § 182; 1983, ch. 105, by the division for examination of journeymen pursu- 
§ 12; 1987, ch. 283, § 4; 1989, ch. 6, § 19; 1997, ch. 181, ant to Section 60-13-38 NMSA 1978, shall be paid to the 


§ 5; 2021, ch. 92, § 7. agency administering the examination". 

Cross references. — For definition of "division," see 
60-13-2 NMSA 1978, ANNOTATIONS 

The 2021 amendment, effective June 18, 2021, pro- Am. Jur. 2d, A.L.R. and C.J.S, references, —51 Am. 
vided for the waiver of license and certificate classification Tara Natonses tnd Deunite §§ 39 to 41; 58 Am, Jur, 2d 


fees for military service members and veterans; and in Occupations, Trades and Professions §§ 10, 11. 


Subsection A, after "establish and charge", added ' ‘except Amount of license fee imposed on electricians, 96 A.L:R. 
. as provided in Section 4 of this 2021 act". 1506. 


The 1997 amendment, effective July 1, 1997, inserted Amount in controversy for purposes of juriadietion in 
"and licensing service" in the section heading; in Subsec- case involving tax or license fee, 109 A.L.R. 300. 


tion A, inserted ' ‘and charge’, "candidate and applicant! Reasonableness of amount of license fee imposed upon 
and "and certificate" and added "and renewal and licens- plumbers, 114 A.L.R. 573. 


ing verification services" at the end; and, in Subsection 58 CUS. Li 64 to 73. 
B, substituted the language beginning "fees charged" for P Jagenses 88 88 i 


60-13-21. Division; disposition of fees. 


Fees received by the division except journeymen examination fees shall be paid to the state trea- 
surer for deposit and transfer as provided in Section 9-16-14 NMSA 1978. 


History: 1953 Comp., § 67-35-24, enacted by Laws § 10; 1977, ch. 245, § 183; 1986, ch. 107, § 2: 1987, ch. 
1967, ch. 199, § 24; 1969, ch. 189, § 1; 1973, ch. 259, 283,.§ 5; 1987, ch. 298, § 7; 1989, ch. 6, § 20. 


60-13-21.1. Repealed. 


Repeals. — Laws 1987, ch. 283, § 7 repeals 60-13- relating to collection and distribution of moneys in the 
21.1 NMSA 1978, as enacted by Laws 1986, ch. 107, § 8, "examination fund," effective June 19, 1987. 


60-13-22. Repealed. 


Repeals. — Laws 1983, ch. 105, § 24, repeals 60-13-22 relating to expenses of the division and the trade bureaus, 
NMSA 1978, as amended by Laws 1977, ch. 245, § 184, effective July 1, 1983. . 


60-13-23. Revocation or suspension of license by the commission; 
causes. 


Any license issued by the division shall be revoked or suspended by the commission for any of 
the following causes: 

A. if the licensee or qualifying party of the licensee willfully or by reason of incompetence 
violates any provision of the Construction Industries Licensing Act [60-13-1/) NMSA 1978] or any 
rule or regulation adopted pursuant to that act by the division; 

B. knowingly contracting or performing a service beyond the scope of the license; 

C. misrepresentation of a material fact by the applicant in obtaining a license; 
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BUSINESS LICENSES 


60-13-23.1 


D, . failure to maintain. proof of responsibility as required by the Construction Industries Li- 


censing Act; 


E. unjustified abandonment of any contract as dehomariniad by a court of nancies jurisdiction; 
F, conversion of funds or property received for prosecution or completion of a specific contract 
or for a specified purpose in the prosecution or completion of any contract, obligation or Bids pohts as 


determined by a court of competent jurisdiction; 


G. departure from or disregard of plans:or specifications that tesiilts in code weindetinet 

H. willful or fraudulent commission of any act by the licensee as a contractor in consequence of 
which another is substantially injured, as determined by:a court of competent jurisdiction; 

I. failure to maintain workers' compensation: insurance as recpeiges by the Workers’: fecanises 


sation Act [52-1-1 NMSA 1978]; 


J. aiding, abetting, combining or conspiring with a person to evade or aicloie the provisions of 
the Construction Industries Licensing Act by allowing.a contractor's license to be used by an unli- 
censed person, or acting as agent, partner, associate or otherwise in connection with an unlicensed 
person, with the intent to evade the provisions of the Construction Industries Licensing Act; or 

K. acting in the capacity of a licensee under any other name than is set forth upon the license. 


History: 1953 Comp., § 67-35-26, enacted by Laws 
1967, ch. 199, § 26; 1977, ch. 245, § 185; 1989, ch. 6, 
§ 21; 1993, ch. 193, § 13. | 

The 1993 amendment, effective June 18, 1998, made 
a stylistic change in Subsection H, inserted present Sub- 
section I, and redesignated the remaining subsections ac- 
cordingly. 


ANNOTATIONS 


"Conversion." — Section 60-13-23F NMSA 1978 cre- 
ates a technical trust within the meaning of 11 U.S.C. 
§ 523(a)(4), and that for purposes of the New Mexico stat- 
ute, "conversion," like "diversion," means the failure by 
the contractor who is entrusted with funds to be used for 
a specific project to use the funds for their intended pur- 
pose. Crossingham Trust v. Baines (In re Baines), Cay BR. 
392 (Bankr. D.N.M. 2006). 

Notice of contemplated action sufficient. — The 
notice of contemplated action in this case was sufficient 
to provide the licensee with notice, even though it did not 
state that the qualifying party certificate was in jeopardy; 
the licensee knew the general nature of the proceedings 
against him and that is all that notice pleading requires. 
Further, the licensee waived the lack of notice issue by 
appearing at the administrative hearing and defending on 
the merits. Oden.v, State, Regulation & Licensing Dep't, 
1996-NMSC-022, 121 N.M. 670, 916 P.2d.1337. 


Contractor's fiduciary capacity imposed by law 
binding on him. — Fiduciary capacity of contractor who 
was advanced money pursuant to construction contracts 
was imposed by law, rather than implied by law, and ex- 
isted independent of any express understanding he had 
with the owner governing the same obligation. Since ob- 
taining state license by contractor is prerequisite to enter- 
ing construction industry in New Mexico, obligation and 
duties imposed under this section were binding upon con- 
tractor prior to any dealings he had with the owner, and 
a bankruptcy court's finding that the contractor was act- 
ing ina fiduciary capacity within the meaning of federal 
bankruptcy law, is not clearly erroneous. In re framero, 
535 F.2d 618 (10th Cir’ 1976). 

This section imposes fiduciary aaiyih upon contractors 
who have been advanced money pursuant to construction 
contracts. In re Romero, 535 F.2d 618 (10th Cir. 1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Licenses and Permits §§ 59 to 62; 58 Am. dur. 2d 
Occupations; Trades and Professions §§ 8, 9. 

Stay, pending review, of judgment or order revokirig or 
suspending a professional, trade or occupational license, 
166 A.L.R. 575. 

Bias of members of license revocation board, 97 
A.L.R.2d 1210. 

53 C.J.S. Licenses §§ 50 to 53. 


60-13-23.1. Administrative penalty. 


A. Notwithstanding any provisions of the Uniform Licensing Act [61-1-1 NMSA 1978] or the 
Construction Industries Licensing Act [60-13-1 NMSA 1978] to the contrary, the commission may, 
in addition to or instead of revocation or suspension of a license issued by the division for any 
cause specified in the Construction Industries Licensing Act, assess the licensee an administrative 
‘penalty in the following amounts: 

(1) where the dollar value of the contract or work performed is five Waiieeead dollars 
($5,000) or less, the penalty shall be not less than three hundred dollars ($300) or more than five 
hundred dollars ($500); or 

(2). where the dollar value of the contractor work performed is, more thas five thousand 
dollars ($5,000), the penalty shall be in an amount equal to not more than'ten percent of the dollar 
amount of the contract or work performed but not less than five hundred dollars ($500), 

B. Ifa person subject to the penalties under Subsection A of this section previously has had 
his contractor's license suspended or revoked or has been assessed an administrative penalty 
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pursuant to Subsection A of this section, that person shall be assessed twice the amount specified 
in Paragraph (1).or (2) of Subsection A of this section, as applicable. 

C. Failure to pay an administrative penalty upon the date set by the,commission shall subject 
the offender to an additional penalty of one hundred dollars ($100) for each day the offender fails 
to comply with the order. The attorney general shall institute an action in the district court to 
recover the appropriate penalties. f 


Histors: 1978 Comp., § 60-13-23.1, enacted by Laws 
1987, ch. 283, § 6; 1989, ch. 6, § 22. 


60- 13-24. Certificates of qualifibation: statewide inspector's certificates; 
‘causes for revocation or suspension. 


Any certificate of qualification or statewide inspector! s certificate shall be revoked or seers 
by. the commission for the following causes: 

A. misrepresentation of a material fact by the individual in obipintig the certificate; 

B. violation, willfully or by reason of:incompetence, of any provision of the Construction Indus- 
tries Licensing Act.or any code, minimum:standard, rule or regulation adopted pursuant to that 
act; or 

C,. aiding, het’, powsbinisr or conspiring with a person to evade or violate the provisions 
of the Construction Industries Licensing Act or any code, minimum standard, rule or regulation 
adopted batting to that act. 


History: 1953 Comp., § 67-35-27, enacted by Laws ANNOTATIONS 


1967, ch, 199, § 27; 1977, ch. 245, § 186; 1989, ch, 6, 
§ 23; 2013, ch. 142, § 3; 2018, ch. 153, § 3. Notice of contemplated action sufficient. — The 
The 2013 anendnient, effective Jaa 14, 2013, pro: notice of contemplated action in this case was sufficient 
vided qualifications for statewide inspector's certificates; to provide the licensee with notice, even though it did not 
in the title, after "qualification", added "statewide inspec- state that the qualifying party certificate was in jeopardy; 
tor's certificates"; and in the introductory, sentence, after the licensee knew the general nature of the pr oceedings 
"qualification", added * or stateside inspector's certificate". against him and that is all that notice pleading requires. 
“Laws 2013, ie 142, § 3, and Laws 2013, ch. 153, § 3, Further, the licensee waived the lack of notice issue by 
both afhieeve June 14, 2013, enacted identical amend: Fixe ate ae adpinisiagtivs paaying end eee! on 
ments to this section. The section was set out as amended the merits. Oden v. State, hegulation icensing Vep t, 
by Laws 2013, ch. 153, § 3. See 12-1-8 NMSA 1978. 1996-NMSC-022, 121 N.M.670, 916 P.2d 1337. : 


60-13-25. Qualifying party; termination of relationship. 


In the event the employment or business relationship between the qualifying party and the li- 
censee is terminated, the licensee and the qualifying party shall notify the division within thirty 
days of that termination in relationship, and the license shall be suspended for one hundred 
twenty days from the date of the termination of employment or business relationship and then 
canceled unless another individual who is a properly certified qualifying party is 3 approved as the 
qualifying party for the licensee. 


” History: 1958 Comp., § 67-35-28, enacted by Laws 
1967, ch. 199, § 28; 1977, ch. 245, § 187; 1988, ch. 105, 
§ 13; 1989, ch. 6, § 24. 


60-13-26. Division; trade bureaus; liability of commission members. 


Neither the division, the bureaus; their duly authorized employees nor members of the commis- 
sion shall be held DErBOnARy speninstls or Hable for any act pertaining to ehiony official duties. 


History: 1953 yas § 67-35-29, enacted by Laws 
1967, ch. 199, § 29; 1977, ch. 245, § 188; 1989, ch. 6, § 25. 
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60-13-27. Complaints against licensees and certificate holders; 
investigations by division; informal resolution; notice of 
revocation action. 


A. The division on its own motion or upon the verified complaint in writing of any person sghatt 
investigate the actions of any licensee or certificate holder. The director may assign one or more 
inspectors certified pursuant to Section 60-13-41 NMSA 1978, investigators or other personnel to 
investigate that licensee or certificate holder or any activity within the jurisdiction of the Con- 
struction Industries Licensing Act [60-13-1 NMSA 1978]. The director may authorize an inspector 
or investigator to enter any code jurisdiction to make investigations. The investigation shall be for 
the purpose of determining if there has been a code violation or other breach of Section 60-13-23, 
60-13-24 or 60-13-36 NMSA 1978 on the part of a licensee or certificate holder constituting prob- 
able grounds for revocation or suspension of his license or certificate. 

B. The person assigned by the director shall make an immediate investigation, securing all 
pertinent facts and statements, including a statement from the contractor, if he is available, and 
names and addresses of witnesses. Within one hundred eighty days of receipt of the complaint by 
the division, he shall make a full and complete written report to the director. 

C. Complaints may be resolved informally at the request of the complainant, the contractor 
or the commission. For informal resolution of a complaint, all parties must agree to the informal 
hearing and agree that the decision of the.informal hearing officer is final. The procedures for in- 
formal hearings and resolution of complaints shall be established by the commission. 

D, All revocation and suspension proceedings conducted by the commission and judicial review 
of the commission's decision shall be governed by the provisions of the Uniform Licensing Act [61- 
1-1 NMSA 1978]. Prior to any revocation action by the commission, notice of the pending action 
shall be given to the bonding company which has in effect for the licensee any bond issued pursu- 
ant to the proof of responsibility provisions of the Construction Industries Licensing Act: 


History: 1953 Comp., § 67-35-30, enacted by Laws from the licensee before proceeding with the revocation 
1967, ch. 199, § 30; 1977, ch. 245, § 189; 1977, ch. 377, hearing; the statute is properly read as requiring only 
§ 4; 1978, ch. 73, §.2; 1989, ch. 6, § 26. that the inspector make a reasonable effort to gather all 

pertinent information during the investigation: Oden v. 
ANNOTATIONS State, Regulation & Licensing Dep't, 1996- NMSC- 022,121 


Obtaining statement from licensee. — This section N.M. 670,916 P.2d 1337. 


does not require the investigator to obtain a statement 


60-13-28. Suspension period. 


A. The commission shall make all suspensions for a definite period not exceeding ninety 
consecutive days. Suspension of a license for any cause specified in the Construction Industries 
Licensing Act [60-13-1 NMSA 1978] shall not preclude revocation of that license for cause by the 
commission. ™ | 

B. A contractor whose license has been suspended or revoked shall complete work in progress 
as directed by the commission. 

C. At the end of the suspension period, the commission shall review the license to determine if 
the license should be reinstated or revoked. 


History: 1953 Comp., § 67-35-31, enacted by Laws 
1967, ch. 199, § 31; 1977, ch. 245, § 190; 1989, ch. 6, § 27. 


60-13-29. Application following revoked license or certificate. 


A. After revocation of any license or certificate issued pursuant to the Construction Industries 
Licensing Act, no person shall be eligible to apply for a new license or certificate until a period of 
one year after the date of the original order of revocation by the commission has expired. 
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B. Following the revocation of a contractor's license or a qualifying party's certificate pursu- 
ant to the Construction Industries Licensing Act, no license or certificate may be issued to that 
contractor or qualifying party by the division if the director finds that the contractor or qualifying 
party has, during the period of revocation, engaged in activity that constitutes a violation of any 
provision of the Construction Industries Licensing Act. 


History: 1953 Comp., § 67-35-32, enacted by Laws license or certificate; and added Subsection B to provide 
1967, ch. 199, § 32; 1977, ch. 245, § 191; 1989, ch. 6, that after the period of revocation, no license or certificate 
§ 28; 2005, ch. 264, § 1. shall be issued if the director of the division finds that the 

The 2005 amendment, effective July 1, 2005, provided contractor or qualifying party has during the revocation 
in Subsection A that after revocation of a license or certifi- period violated the Construction Industries Licensing Act. 
cate, no person shall be eligible to apply for a new license 
or certificate for a one year period; deleted in Subsection ANNOTATIONS 
A the former provision that after the revocation period, a Law reviews. — For note, "County Regulation of Land 


license or certificate shall not be issued, renewed or reis- Use and Development," see 9 Nat. Resources J. 266 (1969) 
sued except as is provided for the issuance of an initial ; 


60-13-30. Suit by contractor for compensation; pleading and proof of 
license. 


A. No contractor shall act as agent or bring or maintain any action in any court of the state for 
the collection of compensation for the performance of any act for which a license is required by the 
Construction Industries Licensing Act [60-18-1 NMSA 1978] without alleging and proving that 
such contractor was a duly licensed contractor at the time the alleged cause of action arose. 

B. Any contractor operating without a license as required by. the Construction Industries 
Licensing Act shall have no right to file or claim any mechanic's lien 'as now provided by law. 


History: 19538 Comp., § 67-35-38, enacted by Laws the subcontractor and is barred from recovering the pay- 

1967, ch. 199, § 33; 1977, ch. 245, § 192. ment from the subcontractor by this section. Romero v. 
Cross references. — For mechanics' and material- Parker, 2009-NMCA-047, 146 N.M. 116, 207 P.38d_350. 

men's liens, see Chapter 48, Article 2 NMSA 1978. Equitable principles do not apply. — Equitable 

principles do not apply. in actions covered by this section 

ANNOTATIONS . to permit recovery. Romero v. Parker, 2009-NMCA-047, 


146 N.M. 116, 207 P.3d 350. 

Subcontractor is not an employee of the general 
contractor. — Where a masonry contractor used various 
methods to bill a general contractor, including per hour, per 
load, per square foot, and per item methods; the masonry 
contractor used its own tools and equipment, had its own 
employees, invoiced the general contractor under a busi- 
ness name, was responsible for its own registration and 
licensing, and was paid when each assignment was com- 


Licensed contractor is precluded from collecting 
compensation for work performed by an unlicensed 
contractor. — Where a.licensed general contractor en- 
tered into a contract with defendants to stucco defendants' 
home; the general contractor employed an unlicensed con- 
tractor to perform the work; and the general contractor 
fully compensated the unlicensed contractor for the work, 
the general contractor was precluded from. collecting 
compensation for the work performed by the unlicensed 


contractor. Reule) Sun: Corp. v. Valles, 2010-NMSC-004, pleted; the general contractor did not direct or control the 
147 N.M. 512, 226 P.3d 611, rev'g 2008-NMCA-115, 144 details of the masonry contractor's work, did not withhold 
N.M. 736, 191 P.3d 1197, overruling Latta v. Harvey, employee related state and federal taxes from the masonry 
1960-NMSC-046; 67 N.M. 72, 352 P.2d 649 and Campbell contractor's invoices; and did not include the masonry con- 
v. Smith, 1961-NMSC-059, 68 N.M. 373, 362 P.2d 523. tractor and its employees under the general contractor's 

Unlicensed-subcontractor: — An: unlicensed sub- workers' compensation coverage, the masonry contractor 


contractor is barred by this section from recovering com- was not an employee of the general contractor. Romero v. 
pensation for construction work performed for a general Parker, 2009-NMCA-047, 146 N.M. 116, 207 P.3d 350. 


contractor. Romero v. Parker, 2009-NMCA-047, 146 N.M. Construction acts cannot be separated to evade 
116, 207 P.3d 350. the licensing requirement. — Where an unlicensed sub- 

‘Recovery of payments Pieiie anitilicensed! sub- contractor performed work for a general contractor on sev- 
contractor. — A general contractor who did not act re- eral individual job assignments; some of the assignments 
sponsibly in hiring an unlicensed subcontractor is barred did not require a license, the subcontractor cannot evade 
by this section from recovering compensation paid to the the licensing requirement of this section by separating con- 


, . Parker, 2009-NMCA-047, 146 struction acts into individual job assignments. Romero uv. 
Ce en ae Parker, 2009-NMCA-047, 146 N.M. 116, 207 P.3d 350, 


Work by employee. — Where a licensed general con- 
tractor employed an unlicensed individual and his crew to 
perform work, issued a detailed work order, observed and 
oversaw the performance of the work by the individual 
and his crew, and furnished the individual and his crew 
with insurance and most of the major equipment and ma- 
terial to perform the work; the individual worked exclu- 
sively for the contractor on a full time basis; the individual 


Where a general contractor hired an unlicensed subcon- 
tractor; the subcontractor did not withhold information 
concerning the subcontractor's licensure from the general 
contractor; the general contractor could have obtained in- 
formation concerning the subcontractor's licensure upon 
reasonable inquiry; and the general contractor paid the 
subcontractor for work performed by the subcontractor, 
the general contractor did not act responsibly in hiring 
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and his crew were required;to wear the contractor's uni- 
forms and display the contractors signs, and the contrac- 
tor was responsible for defects in the individuals’ work, 
the individual was an employee of the contractor, not a 
subcontractor, and the contractor could sue for payment 
on a construction contract for work performed by the indi- 


BUSINESS LICENSES 


60-13-30 


No foreclosure of lien or judgment on contract 
where no license. — Failure of contractor to have. li- 
cense at the time contract was entered into prevented 


foreclosure of mechanic's lien or any judgment based on 


vidual. Reule Sun Corporation v. Valles, 2008-NMCA-115, © 


144 N.M. 736, 191 P.3d 1197, rev'd, 2010-NMSC-004, 147 
N.M. 512, 226 P.3d 611. 

False conflict doctrine applied. — Where the plain- 
tiff performed construction work on a project in Arizona 
for the defendant; both parties were New Mexico citizens; 
Arizona law required the plaintiff to have an Arizona con- 
tractor's license to perform the work on the project; the 
plaintiff did not have the required Arizona contractor's 
license; the defendant had the required Arizona contrac- 
tor's license; and under both New Mexico and Arizona 
law unlicensed contractors are barred from recovering for 
their work under any cause of action, the plaintiff was an 
independent contractor of the defendant notwithstanding 
the fact that the parties' contract purported.to create an 
employer-employee relationship between the parties, and 
the plaintiff did not substantially comply with contractor 
licensing requirements, the trial court properly applied 
the false conflict doctrine and dismissed the plaintiff's ac- 
tion for breach of contract and unjust enrichment. Fowler 
Brothers, Inc. v. Bounds, 2008- NMCA-091, 144 N.M. 610, 
188 P.8d 1261. 

Contrary to public Baa — Conueats entered into 
by unlicensed contractors are contrary to public policy and 
unenforceable. Gamboa v. Urena, 2004-NMCA-058, 185 
N.M. 515, 90. P.8d 584, cert. denied, 2004:NMCERT-005, 
135 N.M. 565, 92 P.3d 10, 

No due process or equal protection contraven- 
tion. — Section does not contravene due process clause 
or deny equal protection of law as guaranteed by the New 
Mexico constitution, Fischer v. Rakagis, 1955-NMSO- 057, 
59 N.M. 4638, 286 P.2d 312. 

Act does not violate N.M. Const., art. IV, §'18 as 
attempt to amend the Mechanic's Lien Law by reference. 
Fischer v. Rakagis, 1955-NMSC-057, 59°N.M. 463, 286 
P.2d 3k2."""" 

Courts reluctant to construe act broadly. — Pur- 
pose of the act is to protect public from incompetent. and 
irresponsible builders and ‘in view of the severity of sanc- 
tions and forfeitures which could be involved, the court 
is reluctant to construe the statute more broadly than 
necessary for achievement of ‘its purpose, Peck v. Ives, 
1972-NMSC-053, 84 N.M. 62, 499 P.2d 684; Olivas v. Sibco, 
Inc., 1975-NMSC-027, 87 N.M. 488, 535 P.2d 1339. 

Section overrides policy disfavoring unjust en- 
richment. — The legislature chose to harshly penalize 
unlicensed contractors by denying them access to the 
courts to collect compensation for work performed, and 
its policy must override the judicial principle that disfa- 
vors unjust enrichment. Triple B Corp. v. Brown Root, Inc., 
1987-NMSC-058, 106'N.M. 99, 739 P.2d 968. 

Legislative intent to bar suit by unlicensed con- 
tractor. — Intent of legislature under this section was 
to prohibit bringing of suit by unlicensed contractors act- 
ing illegally, and not to bar remedy of lawful contractors 
because of a technical error in their pleadings. Daughtrey 
v. Carpenter, 1970-NMSC-151, 82 N.M. 173, 477 P.2d 807. 

The provisions of this section should not be transformed 
into an "unwarranted shield for the avoidance of a just 
obligation." Olivas v, Sibco, Inc., 1975-NMSC-027, 87 N.M. 
488, 535 P.2d 1339. | 

Not applicable to joint venturer. — This section 
did not apply to a party engaged in a joint venture agree- 
ment who undertook to perform repair and ‘construction 
work on property of which he was a joint owner. Lightsey 
v, Marshall, 1999-NMCA-147, 128 N.M. 353, 992 P.2d 904, 
cert. denied, 128 N.M. 148, 990 P.2d 822. 
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the contract for work done, even though a license was se- 
cured, before work was completed or his cause of action 
arose. Crawford v. Holcomb, 1958-NMSC-102, 57 N.M. 
691, 262 P.2d 782, overruled on other grounds by State ex 
rel. Gary v: Fireman‘ s Fund Indem. Co, 1960-NMSC- 100, 
67 N.M. 360, 355 P.2d:291. 

No recovery based on contract entered into by 
unlicensed contractor. — To recover damages for 
breach of contract, where the plaintiff must rely on an al- 
leged contract entered into by him in violation of statutes 
which prohibit contracting as unlicensed contractor and 
provide a criminal penalty for the violation, his action 
may not:be maintained. Fleming v. Phelps-Dodge Corp., 
1972-NMCA-060, 83 N.M. 715,496 P.2d 1111. 

Unlicensed contractor should not be able to recover for 
the fabrication of his clients' cabinets and countertops in 
light of the fact that, under. his view of the agreement, he 
did not charge anything for installation, because under 
his legal theory, contractor is’in’effect asking the court 
to excuse the construction work he performed without 


-a license and exempt him from. the requirements of the 
Construction Industries Licensing Act. Gamboa v. Urena, 


2004-NMCA-053, 135 N.M. 515, 90 P.3d 534, cert. denied, 
2004-NMCERT-005, 135 N.M, 565, 92 P.3d 10. 

When recovery prohibited. — The statute only pro- 
hibits an unlicensed contractor from bringing or main- 
taining an action’ "for the collection of compensation" 
for construction work, and therefore, recovery by cross- 
plaintiff was prohibited only if its action on note and 
mortgage was one for collection of compensation for a 
construction contract, Institute for Essential Hous., Inc. v. 
Keith, 1966-NMSC-067, 76 N.M. 492, 416 P.2d 157. 

To establish that plaintiff is precluded from re- 
covery by this section requires proof that cabinets were 
"fabricated" into the’structure within the meaning of 
60-13-3C(1) NMSA 1978 (now see 60-13-3D(1) NMSA 
1978). American Builders Supply Corp. v.» Enchanted 
Builders, Inc., 1972-NMSC-012, 83 N.M. 503, 494 P.2d 165. 

Recipient of work can recover payments made on 
a contract to an unlicensed contractor. Mascarenas v. Ja- 
ramillo, 1991-NMSC-014,:111.N.M. 410, 806 P.2d 59: 

No license requirement for cleanup activity. — 
When construction work had been completed without ob- 
jection and the only dispute centered around the amount 
of offset defendant should be allowed as costs for clean- 
ing up the work site, the cleanup activity involved did not 
require a contractor's license according to the definitions 
of 60-13-3 NMSA 1978 and was therefore not governed 
by this section. Olivas v. BiBCo, Ine., 1975-NMSC- 027, 87 
N.M, 488, 535 P.2d 1339. 

Substantial compliance with licensing require- 
ment.:— The doctrine of substantial ‘compliance de- 
veloped in California, which has a licensing act similar 
to that of New Mexico, is applicable in New Mexico. The 
three elements of substantial compliance are: (1) appel- 
lant held a valid license at the time of contracting; (2) ap- 
pellant readily secured a renewal of his license;:and (3) 
the ‘responsibility and competence of plaintiff's manag- 
ing officer were officially confirmed throughout period of 
performance of contract. Peck v. Ives, 1972-NMSC-053, 84 
N.M. 62, 499 P.2d 684. 

Since appellant has violated provisions of the act as to 
aggregate dollar amount of contract for which he is finan- 
cially responsible at any one time, and thus taken himself 
out of the duly licensed.category, he has "substantially 
complied" with the licensing requirements to such a de- 
gree that he is not barred from bringing suit. Peck:v. Ives, 
1972-NMSC-053, 84 N.M. 62, 499 P.2d 684. coods 
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A contractor was in substantial compliance with the 
act, despite an inadvertent lapse in his license prior to 
entering into and performing a construction contract; the 
cancellation of his license occurred for reasons beyond his 
control and not for reasons of incompetence or discipline, 
the contractor readily secured a renewal.of his license, 
and the contractor exhibited fiscal responsibility and com- 
petence by complying immediately upon becoming aware 
of the default, Koehler v. Donnelly, 1992-NMSC-058, 114 
N.M. 363, 838 P.2d 980. 

No substantial compliance. — Subcontractor did not 

"substantially comply" with licensing requirements to the 
degree necessary to avoid being barred under this sec- 
tion from bringing suit where he was not licensed at the 
time he entered into the contract, his efforts to secure a 
new license when his performance under the subcontract 
was near completion didnot constitute the securing of 
a "renewal" of his license, and his efforts to secure a li- 
cense did not confirm his responsibility and competence 
throughout the period of performance. Roth v. Thompson, 
1992-NMSC-011, 113 N.M. 331, 825 P.2d 1241. 

Party mining copper ore considered contractor. — 
A party who contracts to "perform certain mining work on 
copper siliceous ores" and to "pay for all labor, work, min- 
ing expenses, material, explosives and moving commercial 
copper ores to specified stockpile location" is contractor 
within the terms of this section. Salter v. Kindom Uranium 
Corp., 1960-NMSC-040, 67 N.M. 34, 351 P.2d 375. 

Employee not independent contractor where per- 
formance controlled. — Since plaintiff was hired by de- 
fendant for drilling purposes, and since defendant retained 
at all times the right of control of performance of work as 
well as the right to direct manner in which the work would 
be done, the plaintiff was an employee, not an independent 
contractor, and was not barred from recovery under this 
act for failure to obtain contractor's license. Latta v. Har- 
vey, 1960-NMSC-046, 67 N.M. 72, 352 P.2d 649, 

Effect of knowledge contractor not licensed. — 


Under former law, fact that defendants in action to es- © 


tablish and foreclose mechanic's lien knew at the time 
they entered into contract with plaintiff that latter was 
not duly licensed did not estop them from asserting plain- 
tiffs noncompliance with the statute. Kaiser v. Thomson, 
1951-NMSC-037, 55 N.M. 270, 232 P.2d 142. 

Allegation required that contractor duly li- 
censed. — Former law required allegation that contrac- 
tor was duly licensed at time cause of action arose. Kaiser 
v, Thomson, 1951-NMSC-087, 55 N.M. 270, 232 P.2d 142. 


60-13-31. Trade bureaus created. 


CONSTRUCTION INDUSTRIES LICENSING 


60-13-32 


Raising issue of noncompliance with licensing 
requirements. — If a complaint on its face shows that 
compliance with requirement that a contractor be li- 
censed is essential to cause of action, the issue of noncom- 
pliance may be raised and dealt with as a matter of law. 
American Builders Supply Corp. v. Enchanted Bldrs., Inc., 
1972-NMSC-012, 83 N.M. 508, 494 P.2d 165. 

Failure to allege license is affirmative defense. 
— The defense’ of failure to allege license under the 
statute is affirmative in nature, and should be pleaded. 
American Builders Supply Corp. v. Enchanted Bldrs., Inc., 
1972-NMSC-012, 83 N.M. 503, 494 P.2d 165. 

Failure to allege license is equivalent to failure 
to state claim. — Since failure to allege license under 
the act is fatal to complaint, it may be asserted at any 
time that complaint fails to state claim on which relief can 
be granted. American Builders Supply Corp. v. Enchanted 
Bldrs., Inc., 1972-NMSC-012, 83 N.M. 508, 494 P.2d 165. 

Evidence of license treated as tried by parties' 
consent. — Where appellants made no objection to evi- 
dence of contractor's license and raised neither jurisdic- 
tion nor limitation question at trial, and requested no 
findings on either question, the requirement of allegation 
of a contractor's license was a matter of public policy and 
did not, otherwise, bear any relation to the cause of ac- 
tion; and appellant cannot object to appellate court treat- 
ing issue tried with consent of the parties as though it 
had been raised by the pleadings. Daughtrey v. Carpenter, 
1970-NMSC-151, 82 N.M. 173, 477 P.2d 807. 

Default judgment on crossclaim. — Subcontractor's 
failure to state a claim upon which relief could be granted 
by alleging in his crossclaim that he was duly licensed'as 
a contractor did not deprive the district court of jurisdic- 


' tion to enter a default judgment on the crossclaim. Sun- 


dance Mech. & Util. Corp. v. Atlas, 1990-NMSC-0381, 109 
N.M. 683, 789 P.2d 1250. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Failure 
to procure occupational or business license or permit as 
affecting validity or enforceability of contract, 830 A.L.R. 
834, 42 A.L.R. 1226, 118 A.L.R. 646. 

Failure to procure license as affecting validity of plumb- 
er's contract, 118 A.L.R. 646. 

Unjust enrichment. of landowner based on adjoining 
landowner's construction, improvement, or repair of com- 
monly used highway, street, or bridge, 22 A.L.R.5th 800. 

53 C.J.S. Licenses §§ 74 to 77. 


There are created under the division the "electrical bureau," the "mechanical bureau," the "gen- 
eral construction bureau" and the "liquefied petroleum gas bureau." 


History: 1953 Comp., § 67-35-34, enacted by Laws 
1967, ch. 199, § 34; 1973, ch. 259, § 12; 1977, ch. 245, 
§ 193; 1983, ch. 105, § 14. 


60-13-32. Trade bureaus; definitions. 


As used in the Construction Industries Licensing Act: 
A. "electrical wiring" means all wiring, conductors, fixtures, devices, conduits, appliances or other 


equipment, including generating equipment such as solar electricity generating equipment of not 
over ten kilowatt capacity, used in connection with the general distribution or use of electrical energy; 

B. "plumbing" means the installing, altering and repairing of all plumbing fixtures, fixture 
traps and soil, waste, supply and vent pipes, with their devices, appurtenances and connections, 
through which water, waste, sewage, oil and air are carried, when done within the property lines of 
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the building or structure to: be served by the plumbing or to the point oficonnection with the utility 
system. This subsection shall not be construed as prohibiting the installation by a "fixed works" 
licensee of service lines from the utility ays to a point five feet outside the building or structure 
to be served by the plumbing; 

C. "fixturés" includes closet bowls, lavatories, bathtubs, da ieER kitchen sinks, laundry trays, 
hot water tanks, softeners, urinals, bidets, service sinks, shower pans, drink fountains, water com- 
pressors, water coolers, septic tanks or similar systems of sewage disposal and such other similar 
fixtures used in plumbing as designated by the mechanical bureau; 

D. "gas fitting" means the installing, altering and repairing of consumers’ gas piping, and the 
installation of appliances utilizing natural gas as fueh and their appurtenarices in or. mpoat prem- 
ises of the consumers; 

E. "softener" or "water conditioner" means any appliance, apparatus, fixture and equipment that is 
designed to soften, filter or change the mineral content of water, whether permanent or portable; and 

F. "certificate of competence" means evidence of competence issued by the division to a 
journeyman electrician, journeyman plumber, journeyman gas fitter, journeyman pipe BELT: or 
journeyman welder working on pipelines, collection lines or ssh er vd stations. | 


History: 1953 Comp., § 67-35-35, enacted by Laws The 2013 amendment, effective June 14, 2013, clari- 


1967, ch, 199, § 35; 1969, ch. 224, § 9; 1977, ch. 245, fied the definition of "electrical wiring"; and in Subsection 
§ 194; 1984, ch. 55, § 1; 1989, ch. 6, § 29; 2013, ch. 86, A, after "generating equipment", added "such as solar 
§ 2. electricity generating equipment”. 


60-13-33. Trade bureaus; general duties and powers. 


The trade ero shall: ; 

A. cooperate in administering examinations for the licensing and certification of the occupa- 
tions or trades assigned to their jurisdictions pursuant to the Construction Industries Licensing 
Act [60-13-1 NMSA 1978], and provide those examinations and’ any related materials in both 
English and Spanish; . 

B. perform inspections of all occupations, trades and activities within their jurisdictions; - 

C. be responsible for all administrative duties and other duties necessary and incidental 
thereto required in the Construction Industries Licensing Act, including those activities and 
duties assigned to them by the director; and 

D. recommend rules and regulations and submit them to the division for approval by the 
commission and promulgation by the division. 


History: 1953 Comp., § 67-35-36, enacted by Laws 
1967, ch. 199, § 36; 1977, ch. 245, § 195; 1977, ch. 377, 
§ 5; 1978, ch. 73, § 2; 1985, ch. 70, § 8; 1989, ch. 6, § 30. 

Cross references. — For trade bureaus, see 60-13-31 
NMSA 1978. 


ANNOTATIONS 


Jurisdiction over natural gas piping installation 
under former law. — The installation, alteration and 


60-13-34, 60-13-35. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-34 and 
60-13-35 NMSA 1978, as amended by Laws 1977, ch. 245, 


repair of natural gas piping and the installation of natu- 
ral gas appliances in house trailers came under the juris- 
diction of the state plumbing administrative board under 
former law. 1959-60 Op. Att'y Gen. No. 60:230. 


8§ 196 and 197, relating to revocations by, and general 
powers of, trade bureaus, effective July 1, 1989. 


60-13-36. Certificates of competence; suspension and revocation. | | 


A. The commission may suspend any certificate of competence issued within the scope ‘of the 
bureau's trade for a definite period not exceeding ninety consecutive days. 
B. Suspension of a certificate of competence shall be for any cause specified in the Construction 


Industries Licensing Act [60-13-1 NMSA 1978]. 
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C. The commission may revoke any certificate of competence issued by it only for the following 
causes: 

(1) misrepresentation ofa snibteiinl fact by the individual sbtainitig the certificate; 

(2) violation willfully’ or by reason of incompetence of any provision of the Construction 
Industries Licensing Act or any code, minimum standard, rule or regulation adopted pursuant to 
that, act pertaining to installation, alteration, maintenance, connection or repair; or 

(3) aiding, abetting, combining or conspiring with a person to evade or violate the provi- © 
sions of the Construction Industries Licensing Act or any code, minimum standard, rule or regula- 
tion Lnigee she age thereto. . 


History: 1953. Comp. s 67-35-39, enacted by Laws 58 C.J.S. Licenses $§ 50 to 62. 
1967, ch. 199, § 39; 1969, ch. 18, § 2; 1977, ch. 245, 
§ 198; 1983, ch. 105, § 15; 1989, ch, 6, § 31. 


ANN OTATIONS 


ee Ke 2d, ALR. ahi C.J. 8. Veschongas: — 52 Am: 
Dan 2d Licenses and Permits §§ 58 to 62; 58 Am. Jur. 2d 
Occupations, Trades ahd Professions §§ 8, 9. 


60-13-37. ee 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-37 1989. For provisions of former section, see 1984 Replace- 
NMSA 1978, as amended by Laws 1977, ch, 245, § 199, re- ment Pamphlet. 
lating to renewal of revoked certification, effective July 1, 


60-13-38. Certificates of competence; examination; journeymen. 


A. A person shall not engage in the occupation or trade of journeyman unless he holds a certifi- 
cate of competence issued by the division for the occupation or trade in which he desires to engage. 

B.“The categories for certificates of competence are: journeyman electrician, journeyman 
plumber, journeyman gas fitter, journeyman pipe fitter, journeyman sheet metal worker, journey- 
man boiler operator, residential wireman and journeyman welder atl on pipelines, collection 
lines or compressor stations. 

C. An applicant for a certificate of innit nite shall be required to take an examination. ap- 
proved and adopted by the division.as to his knowledge of the orders and rules governing the oc- 
cupation or trade for which a certificate is sought, and as to his technical knowledge and ability 
pertaining to his particular trade. The examination may be oral, written or demonstrative or any 
combination thereof, as required by rules of the commission. 

D, The division shall issue a certificate of competence to any journeyman welder working 
on pipelines, collection lines or compressor stations who shows evidence of having satisfactorily 
completed an examination administered by an independent testing organization or public utility 
employing engineers registered with the state, such examination meeting the minimum pipeline 
safety standards set by the public regulation commission. 

EK. Applications for certificates of competence shall be in the form and shall contain such infor- 
mation and attachments as the division prescribes. 

F. The division shall establish a reasonable fee for any examination or issuance of certificate 
of competence. 

G. A person is not eligible to take an examination for a certificate of competence unless he 
has had two years’ experience in the occupation or trade for which a certificate of competence is 
sought, or the equivalent thereof as determined by the commission, or has successfully completed 
a course in the trade approved by the vocational education division of the state department of 
public education. | 

H. Employment of an apprentice working under the direct supervision of a certified journey- 
man is not prohibited by the Construction Industries Licensing Act [60-13-1 NMSA 1978]. 

I. A person is eligible to take an examination for a journeyman electrician certificate of compe- 
tence after at least: 
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(1) four years of accredited training in the electrical trade; 

(2) four years of apprenticeship in the electrical trade; 

(3) four years of practical experience in the electrical trade, of which two years are in the 
commercial trade, industrial trade or the equivalent as determined by the commission; or 

(4) successfully completing an electrical trade program approved by the vocational educa- 
tion division of the state department of public education and two ‘etiion ia oryaiiier experience in 
the commercial electrical trade. 

J. Continuing education requirements for a journeyman electhiedins shall inchadd) at least six- 
teen hours of continuing education in every three-year period between national electrical code 
updates, of which eight hours are code change instructions and eight hours are other industry- 
related instruction. All continuing education curricula and instructors shall be’ approved by the 
commission based on recommendations by the electrical bureau. 

K. A certificate of competence shall not be renewed until a complete application for renewal 
has been received by the division. Proof of completion of the continuing education requirements 
shall be submitted to the division with the application for renewal of certificate of competence. An 
application for renewal that is not accompanied by proof of completion of the continuing education 
requirements is incomplete and shall not be processed. The continuing education requirements 
in this subsection shall only apply to a journeyman electrician with the designation "EE-98J" or 
"JE98". This does not apply to EE98. 

L. A person is eligible to take an examination for a residential wireman’s certificate of compe- 


tence after at least: 


(1) two years of accredited training or apprenticeship in the electrical trade; 

(2) two years of practical experience in wiring residential dwellings; or 

(3) successfully completing a course in the trade approved by the vocational. education 
division of the state department of public education and one year of practical experience in wiring 


residential dwellings. 


M. The provisions of Subsections I and L of this section do not apply to a person who was en- 
rolled as a full-time student before June 20, 2003.in an electrical trade program.approved by the 
vocational education division of the state department of public education. 


History: 1953 Comp., § 67-35-41, enacted by Laws 
1967, ch. 199, § 41; 1971, ch. 212, § 1; 1977, ch. 245, 
§ 200; 1988, ch. 105, § 16; 1984, ch. 55, § 2; 1985, ch. 70, 
§ 4; 1989, ch. 6, § 32; 2003, ch. 366, § 1. 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "A person shall not engage" for "No individual 
shall engage" at the beginning of Subsection A; substi- 
tuted "categories for" for "division shall issue" at the be- 
ginning of Subsection B; rewrote Subsection C and added 
Subsection D and redesignated the following subsections 
accordingly; in present Subsection D, substituted "public 
regulation commission" for "state corporation commis- 
sion" at the end of the subsection; and added Subsections 
I through M. 


ANNOTATIONS. 


State employees must obtain certificate. — The 
PersonnelAct does not exempt state employees in jour- 
neyman occupations from obtaining a certificate of compe- 
tency. 1981 Op. Att'y Gen. No. 81-11. 


All persons employed in journeyman trades or occu- 
pations, including those employed by a state agency, are 
required by law to obtain a certificate of competency in 
accordance with the provisions of the Construction Indus- 
tries Licensing Act. 1981 Op. Att'y Gen. No, 81-11, 

Effect under former law of master electrician's 
disassociating from business. — When the master 
electrician disassociated himself from the business, the 
business had 60 days in which to qualify a new supervi- 
sor. The license remained with its owner, the new busi- 
ness, assuming that the master electrician was not 4 
partner, The master electrician then, ipso facto, had no 
electrical contractor's license. Therefore, he had to apply 
for and obtain a new one before engaging in the electri- 
cal contracting business again. 1961-62 Op. Att'y Gen. 
No. 62-77, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Licenses and Permits §§ 45 to 47, 113, 114. 

53 O.J.S. Licenses § 40. 


60-13-39. Certificates and examination. 


A. Certificates of competence issued by the division are not transferable and shall expire on 
the date established by the division, not more than three years from the month of issuance. 

B. Application shall be made before the expiration date for renewal of a current certificate of 
competence and shall be accompanied by the fee prescribed for the initial issuance of the certificate. 

C. Applications for a renewal of a certificate of competence shall be filed with the division prior 
to the last working day before the certificate expires. An expired certificate shall be renewable 
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within a six-month period without examination and only upon paying a fee in twice the amount 
of the renewal fee. If the certificate has not been renewed within the six-month’ period, it shall be 
canceled. 


History: 1953 Comp., § 67-35-42, enacted by Laws The 1997 amendment, effective July 1, 1997, substi- 
1967, ch. 199, § 42; 1969, ch. 224, § 11; 1977, ch. 245, tuted "three years" for "one year" in Subsection A. 
§ 201; 1989, ch. 6, § 33; 1997, ch. 181, § 6. 


60-13-40. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-40 
NMSA 1978, as amended by Laws 1983, ch. 105, § 17, re- 
lating to disposition of fees, effective July 1, 1989. 


60-13-40.1. Repealed. 


Repeals. — Laws 1997, ch. 181 § 11 repeals 60-13-40,1 creating the journeymen testing revolving fund, effective 
NMSA 1978, as last amended by Laws 1989, ch. 324, § 31, July.1, 1997. 


60-13-41. Inspectors; designated inspection agencies. 


A. State inspectors shall be employed by the director. | 

B. Qualifications for inspectors shall be prescribed by the commission, and applicants.shall 
submit to an appropriate background check as prescribed by the commission. Inspectors shall 
meet the minimum continuing education requirements as prescribed by the nationally recognized 
code organization for each trade bureau jurisdiction and provide proof of such credits to the divi- 
sion upon application for or renewal of certification. 

C. The division shall certify and issue a statewide inspector's certificate to any person who 
meets the requirements established by the nationally recognized code organization for certifica- 
tion. The certificate shall list all trade bureaus for which the etsy caus is certified to inspect and 
shall be valid for a term of three years, 

D. An inspector shall be employed by a county, municipality or other political subdivision in 
order to inspect work under permits issued in the trade bureau for which the inspector is certi- 
fied; provided that the county, municipality or other political subdivision has a certified building 
official in its employ and has adopted the current minimum code standards as established by the 
commission. 

E. Except as provided in Subsection F of this section, the state or its agent shall conduct all 
inspections if a county, municipality or other political subdivision does not have a certified build- 
ing official in its employ. ° 

F. Acounty, municipality or other political subdivision may enter into a memorandum of under- 
standing to share a certified building official and inspectors operating under that certified building 
official with another county, municipality or other political subdivision; provided that the certified 
building official is employed in the same county, in an adjacent county, within one hundred miles of 
the county, municipality or other political subdivision or as approved by the division. 

G. A person currently acting in the capacity ofa certified building official may continue to act 
in that capacity and shall have five years from the effective date of this 2013 act to become a certi- 
fied building official as prescribed by the Construction Industries Licensing Act. When a certified 
building official leaves the employ of a county, municipality or other political subdivision, the plan 
review, permitting and inspections overseen by that certified building official shall transfer to the 
state unless the county, municipality or other political subdivision, within sixty days or a longer 
period as approved by the division, replaces that certified building official or enters into a memo- 
randum of understanding pursuant to Subsection F of this section. 

H. The division may appoint inspection agencies to inspect the construction, installation, alter- 
ation or repair of manufactured commercial units, modular homes and premanufactured homes, 
including those manufacturers whose business premises are without the state, to ensure that 
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the New Mexico standards of construction and installation are adhered to and that the quality of 
construction meets all New Mexico codes and standards. If the inspection agency has no place of 
business within the state, it shall file a written statement with the secretary of state setting forth 


its name and business atldabas and designating the secretary of state as its agent for the service 


of process. 


I. The division shall, with the approval of the commission, establish qualifications for inspec- 
tors certified to inspect in more than one bureau's jurisdiction. 

J. The director shall assign an investigator to investigate the merits of every ier ager’ poetic 
against an inspector and report to the commission within ten days. “ 


History: 1953 Comp., § 67-35-49, enacted by Laws 
1967, ch. 199, § 49; 1972, ch. 11, § 2; 1973, ch. 229, § 4; 
1978, ch. 259, § 14; 1975, ch. 331, § 19; 1977, ch. 245, 
§ 208; 1983, ch. 105, § 18; 1989, ch. 6, § 35; 2001, ch. 
156, § 1; 2011, ch. 129, § 1; 2013, ch. 142, § 4; 2013, ch. 
153, § 4. 

The 2013 amendment, effective June 14, 2013, pro- 
vided qualifications of inspectors; provided for statewide 
inspector's certificates; provided for local inspection agen- 
cies; in Subsection B, in the first sentence, after "Qualifi- 
cations", deleted "and job descriptions", after "Qualifica- 
tions for inspectors", deleted "for the state, municipalities 
and all other political subdivisions", and after "shall be 
prescribed by the commission", added the remainder of 
the sentence and added the second sentence; added Sub- 
sections C through G; deleted former Subsection D, which 


provided for. reciprocal agreements with other jurisdic- . 


tions; and added Subsection J. 


Laws 2013, ch. 142, § 4, and Laws 2013, ch. 153, 8 4, both ~ 


this section. The section was set out as amended by Laws 
2013, ch, 153, § 4. See 12-1-8 NMSA 1978. - 

The 2011 amendment, effective June 17, 2011, made 
no change. 

The 2001 amendment, effective June 15, 2001, deleted 
"The commission shall also promulgate rules and regula- 
tions establishing a recertification incentive plan which 
provides for salary increases for state inspectors based 
on education and training and additional qualifications." 
from the end of Subsection B. 


ANN' OTATION S 


Authority to create categories of sean ation of 
inspectors. — The construction industries division of the 
regulation and licensing department has the authority to 
create different categories of certification with different 
certification standards based on an inspector's status. as 
a state or local inspector. 2011 Op. Att'y Gen. No. 11-06. 

Law reviews. — For note, "County Regulation of Land 


effective June 14, 2018, enacted identi¢al amendments to Use and Development," see 9 Nat. Resources J. 266 (1969). 


60-13-42. Authority of inspectors; limitation. llc 


A. Astate certified inspector may, during reasonable hours, enter any building or go upon any 
premises in the discharge of the inspector's official duties for the purpose of making an inspection 
of work performed or for the purpose of testing any installation authorized within the jurisdiction 
of the inspector's trade certification. The inspector may cut or disconnect, or have cut or discon- 
nected in cases of emergency, an installation or device when necessary for safety to life or property 
or where the installation may interfere with the work of a fire department. 

B. The inspector may disconnect or order the discontinuance of service to any installation, 
device, appliance or equipment found to be dangerous to life or property because it is defective or 
is incorrectly installed, until the installation, device, appliance or equipment is made safe and is 
approved by the inspector. 

C. The inspector may order the correction of any defects or any incorrect installation that 
prompted the disconnection and discontinuance of service. 

D.. In all cases where disconnection is made, a notice shall be attached Bo the inspector to the 
installation, device, appliance or equipment disconnected, which notice shall state that the same 
has been disconnected by or on order of the inspector and the reason for the disconnection. It is un- 
lawful for a person to remove the notice or to use the installation, device, appliance or equipment 
without authorization of an inspector. | ; 

E. The division shall by regulation adopt official inspection stickers or medallions for the pur- 
pose of identifying those modular homes and premanufactured homes that have been inspected 
and found to comply with all requirements of the state codes and standards. State inspection and 
acceptance for use of modular homes and premanufactured homes shall exclusively apply to the 
use and occupancy of such dwellings in the state and in any of its political subdivisions, subject 
to the requirements of local planning and zoning ordinances and ordinances requiring permits 
and inspections for foundations, electrical and mechanical hookups or other safety or sanitary 
requirements, 
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History: 1953 Comp., § 67-35-50, enacted by Laws 
1967, ch. 199, § 50; 1972, ch. 11, § 3; 1973, ch. 259, § 15; 
1975, ch. 331, § 20; 1977, ch. 245, § 204; 1989, ch. 6, 
§ 36; 2011, ch. 129, § 2. 

The 2011 amendment, effective June 17, 2011, elimi- 
nated the restriction that limited inspections by municipal 
inspectors only in localities where they were authorized to 
make inspections. - 


ANNOTATIONS 


Reasonable business hours requirement is nec- 
essary so that the owner/occupier is present and the 


60-13-43.: Repealed. 


-Repeals. — Laws 2013, ch. 142, § 5 and Laws 2013, 
ch. 153, § 5 repealed 60-13-43 NMSA 1978, as enacted 


CONSTRUCTION INDUSTRIES LICENSING 


60-13-44 


inspector can seek consent. Mimics, Inc. v. Village of Angel 
Fire, 394 F.3d 836 (10th Cir 2005). 

Inspection of wiring in trailers, mobile homes, — 
The former electrical board could inspect the installation 
and use of electrical wiring in a trailer or mobile home 
during the construction of such. trailer or mobile home 
within this state. 1969 Op. Att'y Gen. No. 69-51. 

Inspection of buildings on Indian lands. — State 
inspection of buildings constructed by New Mexico con- 
tractors on Indian lands leased to private individuals 
under a 99-year lease does not interfere with reservation 
self-government. 1970 Op. Att'y Gen. No. 70-76. 


municipal and county inspectors, effective June 14, 2013, 
For provisions of former section, see the 2012 NMSA 1978 
on NMOneSource.com. 


by Laws 1967, ch. 199, § 51, relating to qualification of 


60-13-44. Trade bureaus; standards; conflicts. 


- A. The electrical bureau shall recommend to the commission minimum standards for the in- 
stallation or use of electrical wiring. The recommendations shall substantially embody the appli- 
cable provisions of an electrical code for safety to life and property promulgated by a nationally 
recognized association and developed through an open, balanced consensus process. 

B. The mechanical bureau shall recommend to the commission minimum standards for the 
installation of all fixtures, consumers' gas pipe, appliances and materials installed in the course 
of a mechanical installation. The recommendations shall be in substantial conformity with codes 
and standards that.are developed through an open, balanced consensus process. Manufacturers 
may choose the independent certification organization they wish to certify their products if the 
certification organization is accredited by the American national standards institute or other ac- 
creditation organization selected by the commission. 

C. The general construction bureau shall recommend to the commission minimum standards 
for the construction, alteration or repair of buildings, except for those activities within the juris- 
diction of the electrical bureau or the mechanical bureau. The recommendations shall substan- 
tially embody the applicable provisions of a nationally recognized building code that is developed 
through an open, balanced consensus process and shall give due regard to physical, climatic and 
other conditions peculiar to New Mexico. The standards shall include the authority to permit or 
deny occupancy of existing and. new buildings or structures and authority to accept or deny the use 
of materials manufactured within or without the state. The general construction bureau may set 
minimum fees or charges for conducting tests to verify claims or specifications of manufacturers. 

D.. The general construction bureau shall recommend to the commission additional specifica- 
tions for any public building constructed in the state through expenditure of state, county or mu- 
nicipal funds, bonds and other revenues, which specifications shall embody standards making the 
building accessible to persons who have a physical disability, and the specifications shall conform 
substantially with those contained in a nationally recognized standard for making public facili- 
ties accessible to persons with a physical disability that is developed through an open, balanced 
consensus process. All orders and rules recommended by the general construction bureau and ad- 
opted by the commission under the provisions of this section shall be printed and distributed to all 
licensed contractors, architects and engineers and to the governor's commission on disability. The 
orders and rules shall take effect on a date fixed by the commission, which shall not be less than 
thirty days after their adoption by the commission, and shall have the force of law. 

E. The general construction bureau shall have the right of review of all specifications of public 
buildings and the responsibility to ensure compliance with the adopted standards. 

F. All political subdivisions of the state are subject to the provisions of codes,adopted and ap- 
proved under the Construction Industries Licensing Act. Such codes constitute a minimum re- 
quirement for the codes of political subdivisions. 
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G. .The trade bureaus within their respective jurisdictions shall recommend to the commission 
standards that are developed through an open, balanced consensus process for the installation or 
use of electrical wiring, the installation of all fixtures, consumers' gas pipe, appliances and materi- 
als installed in the course of mechanical installation and the construction, alteration or repair‘ of 
all buildings intended for use by persons with a physical disability or persons requiring special fa- 
cilities to accommodate the aged. The recommendations shall give due regard to physical, climatic 
and other conditions peculiar to New Mexico. . 

H. The trade bureaus within their respective jurisdictions shall recommend to the commis- 
sion standards for the construction, alteration, repair, use or occupancy of manufactured commer- 
cial units, modular homes and premanufactured homes. The recommendations shall substantially 
embody the applicable provisions or standards for the safety to life, health, welfare and prop- 
erty approved by the nationally recognized standards association and developed through an open, 
balanced consensus process and shall give due regard to physical, climatic and other conditions 
peculiar to New Mexico. Wherever existing state codes or standards conflict with the codes and 
standards adopted by the commission under the provisions of this subsection, the provisions of the 
applicable New Mexico building codes adopted pursuant to the Construction Industries Licensing 
Act and the LPG and CNG Act [70-5-2 NMSA 1978] in effect at the applicable time shall exclu, 
sively apply and control, except for codes and standards for mobile housing units, 

I. Modular homes and premanufactured homes in existence at the time of the effective date of 
the Construction Industries Licensing Act shall have their use or occupancy continued if such use 
or occupancy was legal on the effective date of that act, provided such continued use or occupancy 
is not dangerous to life. Any change in the use or occupancy or any major alteration or repair of a 
modular home or premanufactured home shall comply with all codes and standards adopted under 
the Construction Industries Licensing Act. 

J. The commission shall review all recommendations made under the provisions of this section 
and shall by rule adopt standards and codes that substantially comply with the requirements of 
this section that apply to the recommendations of the trade bureaus. 


History: 1953 Comp., § 67-35-52, enacted by Laws licensing department has the aaibortte iy matase to, pro- 
1967, ch. 199, § 52; 1971, ch. 223, § 1; 1972, ch. 11, § 4; vide inspection services or certify local inspectors in mu- 
1973, ch. 259, § 16; 1975, ch. 381, § 21; 1977, ch. 245, nicipalities that fail to adopt ‘a building code that provides 
§ 206; 1983, ch. 105, §.19; 1989, ch, 6, § 38; 2000, ch. 40, for minimum requirements of the state Uniform Building 
§ 1; 2003, ch. 264, § 2; 2005, ch. 46, § 1; 2007, ch. 46, § 48. | Code. The construction industries division has the author- 

Cross references, — For the commission on disability, ity to issue a stop work or similar order on a construction 
see 28-10-1 to 28-10-8.1 NMSA 1978. © ‘project authorized by a local jurisdiction that has adopted 

For the LPG and CNG Act, see 70-5-1 to 70-5-23 NMSA a building code that, while the code meets minimum stan- 
1978. dards set by the CID, differs from the building code ad- 

Compiler's notes, — The "effective date of the Con- opted by CID. 2011 Op. Att'y Gen. No, 11-06, ~ 
struction Industries Licensing Act", referred to in the first ‘ Construction Industries Licensing Act authorizes 
sentence in Subsection I, is July,1, 1967. adoption of a statewide code. 1968 Op. Att'y Gen, 

The 2007 amendment, effective June 15, 2007, made No, 68-119. 
non-substantive language changes. Political subdivisions, not state, included un- 

The 2005 amendment, effective June 17, 2005, changed der section. — This section only extends provisions of 
the reference in Subsection D from committee on concerns the codes adopted pursuant to the Construction, _Indus- 
of the handicapped to the commission on disability; and pro- tries Licensing Act to political subdivisions of the state; 
vided in Subsection H that applicable New Mexico build- it does not include the state itself. 1970 Op. a Gen. 
ing codes adopted pursuant to the Construction Industries No, 70-38, 

Licensing Act and the LPG and CNG Act in effect at the Powers of general construction board. — This sec- 
applicable time control over conflicting codes and standards. . _ tion empowers general construction board to do anything 

The 2003 amendment, effective June 20, 2008, re- necessary to ensure that public buildings conform to ad- 
wrote this section. opted codes. Requiring building permits and performifig 

The 2000 amendment, effective May 17, 2000, added inspections are powers necessary to-ensure this confor- 
the last sentence in Subsection B, deleted "and regula- mity. Insofar as Attorney General's Opinion No. 70-88 is 
tions" from ‘the phrase "rules and regulations" throughout inconsistent with this opinion, it is amended accordingly. 
Subsection D, changed the "New Mexico Uniform Plumb- 1974 Op. Att'y Gen. No, 74-10.. 
ing Code" and the "New Mexico Natural Gas Code" to read Electrical contractor formerly under jurisdiction 
the "New Mexico Plumbing Code" and the "Natural Gas of electrical board. — Trade which is within jurisdic- 
Code of New Mexico" in Subsection H, and substituted ~ tion of the former electrical board is that of electrical 
"rule" for "regulation" in Subsection J. contractor, that is, a person engaged in the installation of 

ANNOTATIONS electrical wiring)1969 Op. Att'y Gen, No. 69-51, , 


Enforcement of state building code. — The con- 
struction industries division of the regulation and 


244 


© 2022 State of New. Mexico, New Mexico Compilation Commission, All rights reserved. 


60-13-45 CONSTRUCTION INDUSTRIES LICENSING 60-13-45 


60-13-45. Trade bureaus; permits. 


A. The fad bureaus within their respective jurisdictions may require a permit to be secured 
and conspicuously posted prior to any construction, installation, aiterablon, repair or addition to or 
within any building, structure or premises. 

B. No permit shall be required for the performance of any of the following classes of work: 

(1) minor repairs, replacement of lamps, the connection of portable electrical equipment to 
suitable receptacles which are permanently installed; minor repairs or replacement of or to fau- 
cets, taps or jets or connection of portable equipment to suitable connections or inlets which have 
been permanently installed; a 

(2) installation of temporary wiring for testing electrical equipment or apparatus or in- 
stallation of temporary fixtures or devices for testing fixtures; equipment, apparatus or appliances; 

(3) installation, alteration or repair of electrical equipment for the operation of signals or 
the transmission of intelligence by wire; and 

(4) installation or work which is done after regular business hours or during a holiday 
when immediate action is imperative to safeguard life, health or property, provided the person 
making the installation or performing the work applies for a permit covering the installation or 
work not later than the next business day. 

C; Ifa permit has been issued for construction of a new residential building, that residential 
building shall not be occupied until a certificate of occupancy has been issued certifying compli- 
ance with all codes and standards. « 

D. The commission shall make rules and iS gulations pertaining to the issuance of permits 
and the setting of reasonable fees to be paid by the applicant for a’ permit. The regulations shall 
provide a procedure for the issuance of permits outside the corporate limits of a municipality 
where inspection is made by a state inspector or a municipal inspector serving’ as a part-time 
state inspector and for inspections within a municipality where the inspection is done exclusively 
by a full-time state inspector. Each trade bureau by regulation may require a reasonable bond or 
surety in the penal sum of five hundred dollars ($500) or more, but not to exceed fifteen hundred 
dollars ($1,500), with such bureau named as obligee and conditioned for the payment of inspection 
fees provided in the Construction Industries Licensing Act [60-13-1 NMSA 1978]. Nothing in this 
section shall preclude municipalities from making inspections in accordance with the Construc- 
tion Industries Licensing Act or rules and regulations pursuant to that act or from establishing a 
schedule of fees to be paid by an applicant for a permit. 

E. In the’event that the division assumes inspections of a municipal or county jurisdiction, the 
permit fees shall be paid directly to the division. 


History: 1953 Comp., § 67-35-53, enacted by Laws to adopt temporary or permanent CID program require- 
1967, ch. 199, § 53; 1969, ch.'224, § 12; 1977, ch. 245, ments for the approval of construction permits or inspec- 
§ 207; 1989, ch. 6, § 39. tion of construction projects, 2011 Op. Att'y Gen. No, 11-06. 

"Permit" as used in this section refers to a "build- 
ANNOTATIONS ing permit" or "installation permit." 1969 Op. Att'y Gen. 

Recovery by plumber obtaining permit while No, 69-72. 
work in io uiaas — Plaintiff, a josie plumber who Municipalities and trade hoards not given coex- 
obtained permit while work was in progress, contrary to tensive authority. — It is unreasonable to interpret this 
former version of statute which required that permit be section as giving municipalities and trade boards coexten- 
obtained before job began, could recover for labor per- sive authority to require permits and inspections within 
formed and materials furnished: where defendant was not municipalities. That interpretation would produce the 
injured by delay and where former 67-22-11, 1953.Comp., possibility that citizens of a municipality might have.to 
was silent on effect of failure to apply for permit, Measday obtain two permits and submit to double inspections for 
v. Sweazea, 1968-NMCA-008, 78.N.M. 781, 438 P.2d 626. their construction work, which would be contrary to pur- 

Restrictions on municipal permitting or inspec- poses of the Construction Industries Licensing Act, one of 
tion. — The construction industries division of the regu- which is to eliminate duplication of inspections. 1974 Op. 
lation and licensing department does not have the author- Att'y Gen. No, 74-13. 
ity to place special requirements on a local jurisdiction's Construction Industries: Licensing Act covers 
approval of construction permits or inspection of construc- practically entire field of construction industry and 
tion projects, 2011 Op. Att'y Gen, 11-06 leaves municipalities only the right to make inspections 

“Failure to adopt temporary or permanent CID °F rules and regulations pursuant thereto, and to estab- 
program requirements, — The construction indus- lish a schedule of fees to be paid by applicant for a permit. 
tries division of the regulation and licensing department: 1969 Op, Att'y Gen. No. 69-72. 


Right of municipality to both license and regulate resi- 


does not have the authority to refuse inspection services 
rf dent and nonresident contractors has been taken away by 


to a local jurisdiction because the local jurisdiction failed 
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the comprehensive nature of the Construction Industries 
Licensing Act except in certain minor respects. 1969 Op. 
Att'y Gen. No. 69-72. 

Municipality's power to tax contractors. — Legis- 
lature intended all occupations should be taxed under for- 
mer Section 3-38-38 NMSA 1978, and the mere fact they 
are not included in suggested classifications which a mu- 
nicipality could choose to use does not prevent taxation of 
resident or nonresident contractors with a minimum tax of 
$5,00 and a maximum of $25.00 for an occupation license, 
unless municipality has issued a license to a contractor 
under any other law. 1969 Op. Att'y Gen. No. 69-72. 


BUSINESS LICENSES 


60-13-47 


Municipality's power to enact rules, make inspec- 
tions. — All municipalities have power to enact rules and 
regulations and make inspections pursuant to the Con- 
struction Industries Licensing Act, and charge for build- 
ing or installation permits, but can add no requirements 
whatsoever thereto, except possibly as to character and 


quality of installations, and even this admits of some 


doubt, if the work passes state inspection. 1969 Op. Att'y 
Gen. No. 69-72. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 Am, 
Jur. 2d Building and Construction Contracts §§ 130, 181, 
13 Am. Jur. 2d Buildings §§ 8 to 11. 


60-13-46. Trade bureaus; annual permits. 


A. In lieu of an individual permit for each installation, alteration or repair, an annual permit 
shall be issued, upon application, to any person, commercial,or industrial plant or enterprise, gov- 
ernmental agency or political subdivision of the state that regularly employs one or more certified 
journeymen for installation, alteration, maintenance or repair on premises owned or occupied by 
the applicant for the permit. 

B. The application for an annual permit shall be in writing to the appropriate trade bureau in 
whose jurisdiction the work is to be done. 

C. Annual permit holders shall keep a record of all work done under the annual permit, and 
the appropriate trade bureau or its authorized employees shall have access to the record, 

D. A reasonable fee established by the division shall be paid for each annual permit at the time 
of issuance. Inspection fees shall be collected at the time of each regular inspection of installations, 
alterations or repairs made under the annual permit, Fees received by a bureau under this subsec- 
tion shall be remitted to the division, 

E. Annual permits expire one year from their date of issuance. 


§ 22; 1975, ch. 386, § 1; 1977, ch. 245, § 208; 1983, ch. 
105, § 20; 1989, ch. 6, § 40. 


History: 1953 Comp., § 67-35-54, enacted by Laws 
1967, ch. 199, § 54; 1973, ch, 259, § 17; 1975, ch. 331, 


60-13-47. Trade bureaus; connection to installation. 


A. Except where work is done under an annual permit, no public utility shall make a connec- 
tion from a supply of water or gas to an installation for which a permit is required, or which has 
been disconnected or ordered to be disconnected by the trade bureau having jurisdiction, without 
the authorization of the trade bureau having jurisdiction. 

B. The public utility may make a connection from a supply of water or gas to an installation 
under the following circumstances: 

(1) if within seven days after notification to the appropriate trade bureau of the comple- 
tion of any work or installation the bureau has failed to approve or disapprove the connection; or 

(2) if an installation or work is not located in any territory where there is an authorized 
inspector; provided, however, before any such connection is made by the public utility, the public 
utility must have received a written statement from the licensee declaring that the installation or 
work conforms with the provisions of the Construction Industries Licensing Act [60-13-1 NMSA 
1978] and the orders, rules and regulations, codes and minimum standards made pursuant to that 
act. The public utility shall immediately report to the proper trade bureau the receipt and contents 
of the statement. If it is discovered by the trade bureau that the declaration made in the state- 
ment is false, the trade bureau shall order the licensee making the statement to rectify the defects 
within five days after receipt of the written notice thereof from the bureau. 

C. No public or municipally owned electric utility shall make a connection from a supply of 
electricity for which a permit is required without the approval of the electrical bureau or its autho- 
rized representative. In the event of an emergency, the electrical contractor shall issue a prefinal 
permit to the serving utility authorizing the service to be reconnected. The electrical contractor 
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CONSTRUCTION INDUSTRIES LICENSING 


60-13-49 


shall report the emergency onthe next working day to the electrical bureau or its authorized rep- 


resentative for inspection. 


History: 1953 Comp., § 67-35-55, enacted by 
Laws 1967, ch. 199, § 55; 1977, ch. 245, § 209; 1983, 
ch. 105, § 21. 


ANN OTATIONS. 


Indirect and purely economic harm is not the type 
of harm that the legislature sought to prevent in enacting 


Inspection of plumbing in public schools. — Mu- 
nicipal inspectors have authority to inspect plumbing ‘in- 
stalled in public schools, even though they may not collect 
a fee for such inspection. If the inspector does not conduct 
an inspection, or if no inspector has been appointed in the 
area to be inspected, the connection to the municipal wa- 
ter or sewer system can be made. 1961-62 Op. Att'y Gen. 
No. 61-15. 


this section, as this section is a health and safety mea- 
sure. McElhannon v. Ford, 2008-NMCA-091, 134 N.M. 
124, 73 P.3d 827. 


60-13-48. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-48 
NMSA 1978, as amended by Laws 1977, ch. 245, § 210, 
relating to contractors' financial responsibility, effective 


July 1, 1989. For provisions of former section, see 1984 
Replacement Pamphlet. 


60-13-48.1. Financial statements; confidentiality. 


No information from financial statements obtained from applicants for licenses or licensees for 
the division's use in determining responsibility or maintaining proof of responsibility for the fu- 
ture shall be released unless in statistical form and classified to prevent identification of particular 
applicants. Any employee of the division, any former employee of the division or any other person 
who reveals to another individual any information which he is prohibited from lawfully revealing 
by provision of this section is guilty of a misdemeanor and shall upon conviction be fined not more 
than one thousand dollars ($1,000) or imprisoned not more than one year, or both, and shall not be 
employed by the state for a period of five years after the date of the conviction. 


History: 1978 Comp., § 60-13-48.1, enacted by Laws 
1988, ch, 105, § 22; 1989, ch. 6, § 41. 


60-13-49. Proof of responsibility. 


A. No applicant for a contractor's license or for renewal of a contractor's license shall be issued 
a license until the director determines that the applicant furnishes proof of responsibility pursu- 
ant to Subsection B of this section. 

B. Proof of responsibility shall be a bond of ten thousand dollars ($10,000) acceptable to the 
director and underwritten by a corporate surety authorized to transact business in New Mexico. 
Such bond shall meet the following conditions: 

(1) payments from a bond required pursuant to this section shall only be used to cure code 
violations caused by a licensee, certified by the division and not corrected by the licensee. Claims 
against the bond shall be made within two years following final inspection by the governmental 
entity having jurisdiction over code enforcement or within two years of i issuance of a certificate of 
occupancy for the construction project, whichever is earlier; 

(2) the total aggregate liability of the surety for all claims shall be limited to the face 
amount of the bond; 

(3) the bond carrier shall provide to the division and to the licensee thirty days' prior writ- 
ten notice of intent to cancel a bond required pursuant to this section. The surety for such a bond 
shall remain liable under the provisions of the bond for all obligations of the principal pertaining 
to bond terms that occur before the bond is canceled, expires or otherwise becomes ineffective; 

(4) failure to maintain the bond for the period required by law is cause for revocation of 
the license; and 

(5) if the bond is canceled, expires or otherwise becomes ineffective during the period of a 
license, the division shall notify the licensee that a new bond is required. If the licensee has not 
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BUSINESS LICENSES 


60-13-52 


provided proof of a new bond before the fortieth day after the date on which the bond was canceled, 
expired or otherwise became ineffective, the license shall be subject to revocation for failure of 


proof of responsibility, 


History: 1953 Comp.,, § 67-35: 57, obanKeH by Laws 
1967, ch. 199, § 57; 1969, ch: 224, § 18; 1977, ch, 246, 
§ 211; 1985, ch. 1538, § 1; 1989, ch. 6, § 42; Shtig ch. 
88,81." 

The 2008 amendment, efféctive July 1, 2009, deleted 
former Subsections B through J,’ which provided for the 
form and amounts of financial responsibility; for revoca- 
tion of a license for failure to maintain proof of financial 
responsibility; for the limitation in actions on the proof of 
responsibility; and for cancellation of a license upon can- 


claimed that attorneys’ fees were not proper element 
of damages in suit based upon a statutory contractor's 
bond. State ex rel. Dar Tile Co. v. Glens Falls Ins, Co., 
1967-NMSC-206, 78 N.M., 435, 432 P.2d 400. 

Judgment against principal was conclusive, absent 
fraud or collusion under former law. State ex rel. Dar Tile 
Co. v. Glens Falls Ins. Co., 1967-NMSC-206, 78 N.M. 435, 
432 P.2d 400. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 17 Am. 
Jur. 2d Contractors’ Bonds § 1 et seq. 


cellation or expiration of a contractor's proof of responsi- 53 C.J.S. Licenses § 42. 


bility; and added a new Subsection B. 
ANNOTATIONS 


Formerly, judgments against principal could not 
be collaterally attacked by surety because it was 


60-13-50. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13- . 
50 NMSA 1978, as enacted by Laws 1967, ch, 199, § 58, 


relating to exemptions, effective July 1, 1989. For provi- 
sions of former section, see 1984 Replacement Pamphlet. 


60-13-51. Contractor's bond; municipal requirement prohibited. 


_ No municipality shall require any person or corporation licensed under the provisions of the 
Construction Industries Licensing Act [60-13-1 NMSA 1978] to file or obtain as a condition of do- 
ing business as a licensed contractor within the municipality any additional license bond as proof 
of responsibility if the person or corporation has met the responsibility requirements of the com- 
mission. 


History: 1953 Comp., § 67-35-58.1, enacted by Laws 
1971, ch. 238, § 1; 1977, ch. 245, § 212; 1989, ch. 6, § 43. 


60-13-52. Penalty; misdemeanor. 


A. Any person who acts in the capacity as a contractor within the meaning of the Construc- | 
tion Industries Licensing Act [60-13-1 NMSA 1978] without a license required by that act, and 
any person who holds himself out as a sales representative of a contractor which contractor is 
without a license as required by that act, is guilty of a misdemeanor, and upon conviction therefor 
the court shall: 

(1) where the dollar value of the contracting work is five thousand dollars ($5,000) or less, 
sentence the person to be imprisoned in the county jail for a term of ninety days or to the payment 
of a fine of not less than three hundred dollars ($300) nor more than five hundred dollars ($500), 
or to both such imprisonment and fine in the discretion of the court; and 

(2) where the dollar value of the contracting work exceeds five thousand anleare ($5,000), 
sentence the person to be imprisoned in the county jail for a term of six months or to the payment 
of a fine of ten percent of the dollar value of the contracting work, or to both such imprisonment 
and fine in the discretion of the court. 

B. Any person who acts in the capacity as a journeyman within the meaning of the Construc- 
tion Industries Licensing Act without holding a valid certificate of competence issued by the 
division is guilty of a misdemeanor, and upon conviction therefor the court shall sentence the 
person to be imprisoned in the county jail for a term of ninety days or to payment of a fine of not 
less than one hundred dollars ($100) nor more than three hundred dollars ($300), or to both such 
imprisonment and fine. 
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C. Any person who, after having been convicted and sentenced in accordance with the provi- 
sions of either Subsection A or Subsection B of this section, is again convicted pursuant to the pro- 
visions of this section shall be sentenced to twice the appisenie penalty imposed by the provisions 
of this section. 

D. In the case of a first conviction under this sarin the court may impose a deferred sentence 
on the condition that the person comply with the provisions for licensure pursuant to Subsection 
D of Section 60-13-14 ie 1978. 


History: 1953 Comp., § 67-35-59, enacted by Laws evidence, where, although the contract stated that an- 
1977, ch. 377, § 6; 1979, ch. 274, § 1; 1989, ch. 6, § 44. other firm would perform any work requiring a contrac- 
Repeals and reenactments. — Laws 1977, ch. 377, tor's license, the contract was written on a form with the 
§ 6, repealed former 67-35-59, 1953 Comp., relating to defendant's trade name and address at the top and was an 
penalties, and enacted a new 67-35-59, 1953 Comp. undertaking for the entire project, for which the defendant 
remained responsible. State v. Jenkins, 1989-NMCA-044, 

| ANNOTATIONS 108 N.M. 669, 777 P.2d 908. 

Legislature casts harsh eye on contracting without a Jurisdiction of justices of the peace. — Justices 
license. Gamboa v, Urena, 2004-NMCA-053, 135 N.M. 515, of the peace did not have jurisdiction to try cases aris- 
90 P8d 534, cert. denied 2004-NMCERT-005 135 N.M. ing out of a violation of 67-22-21, 1953 Comp., of the for- 
656, 92 P3d 10. q i mer Plumbing Administrative Act. 1964 Op. Att'y Gen. 

Acting in capacity of contractor without required No. 64-14. 
license is a misdemeanor. Fleming v. Phelps-Dodge Corp., Am. Jur, 2d, A.L.R. and C. J.S, references, — 51 Am. 
1972-NMCA-060, 83 N-M. 715, 496 P.2d 1111. Jur. 2d Licenses and Permits §§ 70 to 80. 

Evidence sufficient for conviction. — Conviction for 53 C.J.S, Licenses §§ 78 to 81. 


contracting without.a license was supported by sufficient 


60-13-53. Commission or division; powers of injunction; mandamus. 


The commission or division may enforce in the district court of the county in which the offense 
was committed the provisions of the Construction Industries Licensing Act [60-13- 1 MMSE 1978] 
by injunetion, mandamus or any proper legal proceeding. 


History: 1953 Comp., § 67-35-60, enacted by Laws 
1967, ch. 199, § 60; 1977, ch. 245, § 213; 1989, ch. 6, § 45. 


60-13-54. Continuation of license. 


Any person who, at the time of the passage and approval of the Construction Industries Licens- 
ing Act [60-13-1 NMSA 1978], is engaged in any occupation, trade or activity related thereto, pur- 
suant to a valid license authorizing such acts and operations issued under laws repealed by this 
act and rules and regulations pursuant thereto, is entitled to continue such act and operations, 
and the license shall continue in effect until the expiration date thereof, subject in all cases to - 
suspension or revocation as provided by the Construction Industries Licensing Act. 


History: 1953 Comp., § 67-35-61, enacted by Laws ordinance enacted in exercise of police or license taxing 
1967, ch. 199, § 61. power, as unconstitutional discrimination, 136 A.L.R. 207. 
Am. Jur. 2d, A.L.R. and CwJ.S, references. — Excep- 
tion of existing buildings or businesses from statute or 


60-13-55. Continuation of construction codes and standards. 


Any code and minimum standard related to the construction, alteration, installation or repair 
of a private or public building, or installation on public or private premises, in effect at the time 
of passage and approval of the Construction Industries Licensing Act [60-13-1 NMSA 1978] shall 
continue in effect until the commission and trade bureaus created by the Construction Industries 
Licensing Act amend or revise those codes and minimum standards pepe eee to provisions of the 
Construction Industries Licensing Act. 


History: 1953 Comp., § 67-35-62, enacted by Laws 
1967, ch. 199, § 62; 1977, ch. 245, § 214; 1989, ch. 6, § 46. 
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60-13-56. Repealed. 


Repeals. — Laws 1989, ch. 6, § 67 repeals 60-13-56 
NMSA 1978, as amended by Laws 1977, ch. 245, § 215, 


BUSINESS LICENSES: : 


60-13A-1 


effective July 1, 1989. For provisions of former “Teuatny see 
1984 Replacement’ Pamphlet. 


relating to transfer of property, supplies and records, 


60-13-57. Hearing officer authorized. 


The commission may designate a hearing officer to preside over and take evidence at any hear- 
ing held pursuant to the Construction Industries Licensing . Act [60-13-1 NMSA 1978]. Hearing 


officers may be employees or individuals hired outside the division by. contract or on a case by, case 


basis as determined by the commission. 


History: 1958 Comp., § 67-35-64, enacted by Laws 
1973, ch. 229, § 5 and Laws 1973, ch. 259, § 9;.1977, ch. 
245, § 216; 1989, ch. 6, § 47. 


60-13- 58. Repealed. 


Rep bale — Laws 2005, ch. 208, § 27 repealed 60- 13: 58 
NMSA 1978, effective June 17, 2005..which would have 
repealed the Construction Industries Licensing Act on 


Compiler's notes. — Laws 1973, ch. 229, § 5 and ch. 
259, § 9 enact identical new sections which are formpiled 
as the above section. 


July 1, 2006. For provisions of former section, see the 2004 
NMSA 1978 on the NMOneSource.com, 


60-13-59. Building permits; contents; display. 


Every building permit or notice of permit required under the provisions of a building code shall: 

A... clearly indicate the name and address of the owner of the property; ... 

B. contain a legal description of the property being built upon, either by "lot and block" de- 
scription in a subdivision, by street address in a municipality or by township, range and section 
numbers if outside a municipality or platted subdivision; 

C. contain the name, address and license number of the general contractor, where applicable; and 

D. be prominently displayed on the site where the construction or work is to be performed. 


History: Laws 1987, ch. 209, § 1. 


_ ARTICLE 13A 


Employee Leasing 


Sec. 

60-18A-1, Short title. 

60-13A-2. Definitions. 

60-13A-3. Registration as an employee leasing contrac- 
tor required as condition to do business in 
the state. 

60-13A-4, Licensure requirements for certain employee 
leasing contractors. 

60-13A-5. Compliance with and te baad p of workers’ 
compensation laws, a} 

60-13A-6. Registration application; contents, 

60-13A-7, Surety requirements for employee leasing con- 
tractors. 


i 


60-13A-1, Short title: 


Sec, is 
60-13A-8, ret oie Je to adopt regulations to imple- 
ment, act, 

60-13A-9, Agreement required. 

60-13A-10. Employment contributions; benefits; tax 
withholding, 

60-18A-11. Revocation of registration; disciplinary pro- 
ceedings. 

60-13A-12. Criminal penalty. 

60-13A-13. Civil penalties and remedies. 

60-13A-14, Disclosure to clients required. 


This act [60-13A-1 to 60-13A-14 NMSA 197 8] may be cited as. the "Employee.Leasing Act". 


History: Laws 1998, ch. 162, § 1. 
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60-13A-2. Definitions. 


. As used.in the Employee Leasing Act [60-13A-1 NMSA 1978]; 

Ar “applicant, means.a person applying for registration as an employee leasing contractor; 

B. "client" means a person who obtains workers through an employee leasing arrangement; 

C. ‘department: means the regulation and licensing department; 

D...,‘employee leasing arrangement" means any arrangement in which a client contracts with 
an employee leasing contractor for the contractor to provide leased workers to the client; provided, 

"employee leasing arrangements" does not include temporary.workers; 

K._,"employee leasing contractor" means any person who provides leased workers to a client, in 
New Mexico through an employee leasing arrangement; 

F.. "leased worker" means a worker provided to a client through an 2 employee leasing arrange- 
ment; provided that.if a worker works and should be classified j in any construction class or in any 
oil and gas well service or drilling class pursuant to provisions of or regulations adopted under the 
New Mexico Insurance Code [59A-1-1,NMSA 1978], the worker shall be presumed to be a leased 
worker and the employee leasing contractor that provides the worker shall comply with the provi- 
sions of the Emploxre Leasing Act [60-13A-1 NMSA 1978]; 

G. "person" means an individual or any other legal entity; 

H. "temporary services employer" means an employing unit that contracts with clients or cus- 
tomers to provide workers to Bevo services for the client or customer and performs all of the 
following functions:: 

(1) negotiates with clients or CVs LOIRSES for np matters.as time, place, type of work, 
working conditions, quality and price of the services; 

(2) determines assignments of workers, even though workers retain the right to refuse 
specific assignments; 

(3) retains the authority to reassign or rates to reassign a sr to other clients or 
customers when a worker is determined unacceptable by a specific client or customer; 

(4) assigns the worker to perform services for a client or customer; 

(5) sets the rate of pay for the worker, whether or not through penOuStiGn, and 

(6) . pays the worker directly; and 

I. "temporary worker" means a worker employed or Bevided bya temporary. services employer 
to support or supplement another's work force in special work situations, such as employee ab- 
sences, temporary skill shortages, temporary provision of specialized professional skills, seasonal 
workloads and special temporary assignments, including the production of motion pictures, televi- 
sion programs and other commercial media projects; provided that if a worker who is employed 
or provided by a,temporary services employer works and should be classified in any construction 
class or in any oil and gas well service or drilling class pursuant to provisions of or regulations ad- 
opted under the New Mexico Insurance Code [59A-1-1 NMSA.1978], the worker shall be presumed 
to be a temporary: worker and the’ temporary services employer that provides the worker shall 
comply with the provisions of thei/Employee Leasing Act [60-13A-1 NMSA 1978]. 


History: Laws 1993, ch. 162, § 2; 2003, ch. 242, § sy former Subsection H as Subsection I and substituted "em 


The 2003 amendment, effective July 1, 2003, rewrote ployed or provided by a temporary services" for "hired and 
Subsection F; inserted present NN tig H; redesignated employed by an" and added the proviso at thé end. 


60-13A-3. Registration as an employee leasing contractor r required as 
condition to do business in the state. 


A. No person shall do Hasneaett in the state as an employee leasing contractor unless the per- 
son is registered with the department. 
B. Registration shall be renewed annually. The renewal date shall be the first day of the month 
one year after the month in which the initial registration occurred. 
:C. Applications for: initial registration and renewals of registration shall be made on forms 
supplied by the department and shall contain the information required by Section 6 )[60-13A-6 
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NMSA 1978] of the Employee Leasing Act. The department may by regulation require additional 
information for initial registration and renewal of registration. 

D, Upon initial registration an employee leasing contractor shall pay a fee to the department 
of one thousand dollars ($1,000). On the annual renewal date the employee leasing caner actor 
shall pay an annual renewal fee of one thousand dollars ($1,000). 

E. Neither the initial registration fee nor the renewal fee is refundable. 

F. Ifa registered employee leasing contractor does not submit a completed renewal applica- 
tion within thirty days after the annual renewal date, the department shall mail a notice to the 
contractor by certified mail, return receipt requested, which notice shall inform the contractor that 
unless the renewal fee is paid within thirty days of the receipt of the notice by the contractor, to- 
gether with a delinquency charge of five hundred dollars ($500), the contractor's registration shall 
be canceled. The department shall cancel the registration of any contractor who does not comply 
with the requirements OB payment of a renewal fee and a delinquency charge. 


ined Laws 1998, ch. 162, § 3. , liable to the leasing contractor when the general contrac- 

; tor defaulted on payment even though employee leasing 

ANNOTATIONS contractor was not licensed under this section. Hastland 

Contractor was unlicensed but contract was not Fin. Servs. v. Mendoza, 2002-NMCA-035, 132 N.M, 24, 43 
void. — General contractor's payment bond issuer was P.3d 375. 


60- 13A-4, Licensure requirements for certain employee leasing 
contractors. 


An existing employee leasing contractor domiciled in New Mexico. as of September 30, 1993 shall 
be issued an employee leasing contractor's license upon pS aaa 


History: Laws 1998, ch. 162, § 4; 1995, ch. 24, §1. The 1995. amendment, effective June 16, 1995, re- 
wrote the section. 


60-13A-5. Compliance with and applicability of workers' compensation 
laws. 


A. Every employee leasing contractor shall comply with the provisions of Section 52-1-4 NMSA 
1978, and that compliance shall be a condition precedent to initial registration. Failure to main- 
tain compliance with the cited law shall result in the immediate revocation of any registration or 
license held by the noncomplying employee leasing contractor in addition to soa other sanctions 
that may be imposed under applicable laws or regulations. 

B. -Workers' compensation insurance or self-insurance applicable to leabbd works shall cover 
the employee leasing contractor and the client as co-insureds. Workers' compensation insurance ap- 
plicable to leased employees may be provided in any manner authorized by and in compliance with 
regulations of the superintendent of insurance issued pursuant to Section 59A-2-9.1 NMSA 1978. 

C.° The employee leasing contractor and the client shall be deemed co-employers of leased 
workers for purposes of the Workers' Compensation Act [52-1-1 NMSA 1978], The Workers' Com- 
pensation Act shall constitute leased workers' exclusive remedy against both the employee leasing 
contractor and the client if the conditions of Section 52-1-9 De 1978 are satisfied. 


History: Laws 1998, it 162, § 5; 1995, ch. 24, §2. a, the existing provisions as Subsection A and 


The 1995 amendment, effective June 16, 1995, in- made a stylistic change therein; and added Subsections 
serted "and applicability of" in the section heading: _ Band C. 


60-13A-6. Registration application; contents. 


A. An application for registration as an employee leasing contractor shall be signed by an in- 
dividual for the applicant and verified by the applicant under oath before a notary public. It shall 
contain: 
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(1) the applicant's full name, the title of the applicant's position with the employee leasing 
contractor and a statement that the applicant is authorized to act on behalf of the employee leas- 
ing contractor in connection with the application; 

(2) the business name, if any, of the applicant; 

(3) the applicant's legal entity status; 

(4) ifthe applicant is an individual, the applicant's: 

(a) age; and 
(b) date and place of birth; 

(5) the applicant's state men federal tax identification numbers and employer identifica- 
tion number; 

(6) the current residence withuate or iba thind address of the principal office of the applicant 
and a current mailing address if different from the residency address; 

- (7) asignature by: 

(a) an individual sole proprietor if the auplicantis is a proprietorship; 

(b) each of the general partners if the applicant is a partnership; or 

(c) acorporate officer having authority to make the application if the applicant is a 
corporation; | 

(8) fora corporate applicant, the name and residence street address of the corporation's 
agent for the service of process; and 

(9) proof of compliance with Section 60-13A-5 NMSA 1978. 

B. Changes in information required to be included in the application for registration as an 
employee leasing contractor shall be reported to the department by the employee leasing contrac- 
tor within thirty days of the date the change occurs. Failure by the employee leasing contractor to 
comply with this requirement constitutes cause for the department to cancel the employee leasing 
contractor's registration. 


History: Laws 1998, ch. 162, § 6; 2021, ch. 70, § 6. amendments; and in Subparagraph A(4)(b), after "place of 


The 2021 amendment, effective June 18, 2021, re- birth", deleted "and social security number", and in Para- 
moved the requirement that an application for regis- graph A(9), after "Section", changed "5 of the Employee 


tration as an employee leasing contractor contain the Leasing Act" to "60-13A-5 NMSA 1978", 
applicant's social security number, and made technical | 


60-13A-7. Surety requirements for employee leasing contractors. 


A. Anemployee leasing contractor domiciled. and registered in New Mexico as of September 30, 
1993 shall file and maintain with the department.a surety bond in the amountiof twenty-five thou- 
sand dollars ($25,000) issued by an insurance company authorized to do business in this state. An 
employee leasing contractor domiciled and registered in New Mexico. after September 30, 1993 
shall file and maintain with the department a surety bond.in the amount of one hundred thousand 
dollars ($100,000) issued by an insurance company authorized to do business in this state. Inter- 
est accrued on such liquid securities shall be paid to the employee leasing contractor providing the 
liquid security. The bond shall be conditioned upon the prompt payment: of wages for which the 
employee leasing contractor becomes liable. The employee leasing contractor's liability for these 
wages shall terminate six months after the employee leasing contractor terminates his employee 
leasing business. 

B. In lieu of the surety bond required under Subsection A of this section, the employee leasing 
contractor may deposit with a depository designated by the department liquid. securities with a 
market value equal to the amount required for a surety bond. The deposit contract shall authorize 
the department to liquidate the securities to the extent necessary to pay any obligations that the 
employee leasing contractor fails to pay promptly when due. 


History: Laws 1993, ch. 162, § 7; 1995, ch. 24, § 3. The 1995 amendment, effective June 16, 1995, re- 
wrote Subsection A. 
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60-13A-8. Department to adopt regulations to implement act. 


The department shall adopt regulations to implement the provisions of the Employee ocd ati 
Act [60-13A-1 NMSA 1978]. 


History: Laws 1993, ch. 162, § 8, 


60-13A-9. Agreement required. 


The employment relationship between ns client and the leased Sepans shall be established by 
written agreement between the employee leasing contractor and the client. Written notice of the 
employment relationship and of compliance with the requirements of Section 52-1-4 NMSA 1978 
shall be given by he contractor to each leased worker. 


History: Laws 1998, ch. 162, § 9. 


60-13A-10. ni elation: pontueaone besriestt tte tax withholding. 


An employee leasing contractor shall provide any benefits required by law to be provided 
employees by employers. The contractor shall provide to the department proof of any required 
insurance benefits Hees to registration or renewal of registration: 


History: Laws 1993, ch. 162, § 10. 


60-13A-11. Revocation of registration; disciplinary proceedings. 


A. In accordance with the procedures contained in the Uniform Licensing Act [61-1-1 NMSA 
1978], the department may revoke the, megistration of any employee leasing contractor upon 
grounds that the contractor: 

(1) is guilty of fraud, deception or misrepresentation in procuring repisttatioR under the 
Employee Leasing Act [60-13A-1 NMSA 1978]; 

(2) .has willfully, or negligently violated. any provision of the Employee Leasing Act or any 
of the rules or regulations of the department pursuant to that. act; or 

(3)' has not maintained the surety bond or complied with the deposit requirements pur- 
suant to Section 7 [60-13A-7 NMSA 1978] of the Employee Leasing Act. 

B. Disciplinary proceedings may be instituted by sworn pone i of any person and shall 
conform with the provisions of the Uniform Licensing Act. | 

C. An employee leasing contractor whose registration has been favikied may reapply for regis- 
tration after a igs of two years from the date the revocation is s ENG 


History: Laws 1993, ch. 162,§ 11. 


60-13A-12. Griininal penalty. 

Any person doing business in this state as an employee leasing contractor without being registered 
as required under the Employee Leasing Act [60-13A-1 NMSA 1978] is guilty of a misdemeanor and 
upon conviction shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1998, ch. 162, § 12. 


60-13A-13. Civil penalties and remedies. 


A. Any employee leasing contractor who violates any provision of the Employee Leasing Act 
[60-13A-1 NMSA 1978] may be fined by the department for the violation in the amount of one 
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thousand dollars ($1,000) and, if it is a continuing violation, the department may impose a fine of 
one thousand dollars ($1,000) for each day during which the violation continues. 

B. The department may bring an action in a court of competent jurisdiction to enjoin any per- 
son from violating any provisions of the Employee Leasing Act. 

C. Aclient, a leased employee or other person who suffers damages proximately caused by the 
failure of an employee leasing contractor to comply with the Employee Leasing Act may bring an 
action in any court of competent jurisdiction to recover the damages incurred. 

D. Ifa person is determined to have violated the provisions of the Employee Leasing Act by 
the department or a court of competent jurisdiction, that person shall be liable for the expenses 
incurred by the department in investigating and enforcing the provisions of that act and also for 
reasonable attorneys’ fees and costs incurred by the department in a court action. 


History: Laws 1993, ch. 162, § 13. 


60-13A-14. Disclosure to clients required. 


-An employee leasing contractor shall disclose to a client the services to be rendered by the con- 
tractor, the costs of those services and a description of the respective rights and obligations of the 
parties prior to entering into an employee leasing arrangement with the client. | 


History: Laws 1993, ch. 162, § 14. Severability. — Laws 1993, ch. 162, § 15 provides 
for the severability of the act if any part or application 
thereof is held invalid. 

ARTICLE 14 
Manufactured Housing 

Sec. Sec. 

60-14-1. Short title. 60-14-12. Suspension and’ revocation, 

60-14-2. Definitions. . 60-14-13. Transition. 

60-14-3. Purpose. - 60-14-14. Hearing officer. 

60-14-4. Powers and duties of divinion: 60-14-15. Committee and division; consumer complaints; 

60-14-5. Manufactured housing committee created; orders; suspension; revocation. 
membership; compensation; duties. 60-14-16. Repealed. 

60-14-6.. Bonding requirements; dealers, brokers, sales- 60-14-17. Unlicensed dealers, brokers, salespersons, re- 
persons, manufacturers, repairmen and pairmen, manufacturers and installers; 
installers. penalties. 

60-14-7, License required; classification; examination. ‘60-14-18. Committee or division; powers of injunctions; 

60-14-8. Licensure; exemption. aT mandamus. 

60-14-9. License; application; issuance. _ 60-14-19, Penalties. 

60-14-10. Qualifying party; examination; certificate. 60-14-20. Criminal offenders character evaluation. 


60-14-11. Division fees. 


60- 14- 1. Short title. 
a Ae 60, Article 14 NMSA 1978 may be cited as hos "Manufactured nytt) Act." 


History: 1953 Comp., § 67-41-1, enacted by Laws > fad hassle the Liquefied Petroleum Gas‘Act, Section 70- 


1975, ch. 381, § 1; 1983, ch. 295, § 7. 5-1 NMSA.1978 et seq., with respect to jurisdiction over 
the installation of liquefied petroleum gas lines within a 
ANNOTATIONS mobile housing unit. 1976 Op. Att'y Gen. No. 76-38. 


Jurisdiction over installation of gas lines. — The 
Mobile Housing Act does not supersede or repeal by 


60-14-2. Definitions. 
As used in the Manufactured Housing Act: 


A. "broker" means arly person who, for a fee, commission or valuable consideration, lists, sells, 
offers for sale; exchanges, offers to exchange, rents’ or leases or offers to rent or lease pre-owned 
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manufactured homes for another person or who negotiates, offers to negotiate, locates or brings to- 
gether a buyer and a seller or offers to locate or bring together a buyer and a seller in conjunction 
with the sale, exchange, rental or lease of a pre-owned manufactured home. A broker may or may 
not be an agent of any party involved in the transaction. No person shall be considered a broker 
unless engaged in. brokerage activities related to the sale, exchange or lease-purchase of two or 
more pre-owned manufactured homes to consumers in any consecutive twelve-month period; 

B. "certificate of qualification" means a certificate issued by the division to a qualifying party; 

OF “committee” means the manufactured housing committee; 

D. "consumer" means any person who seeks or acquires: by Purchase, EO Hee or lease- 
purchase a manufactured home; 

E. "dealer" means any person engaged in the business of buying for reas lai selling or exchang- 
ing manufactured homes or offering manufactured homes for sale, exchange or lease-purchase to 
consumers. No person shall be considered a dealer unless engaged in the sale, exchange or lease- 
purchase of two or more manufactured homes to consumers in any consecutive twelve-month pe- 
riod. A dealer may also engage in any brokerage activities included under the definition of broker 
in this section; provided that "dealer" shall not include: F 

(1). receivers, trustees, administrators, executors, guardians or other persons appointed by 
or acting under judgment, decree or order of any court; 

(2) public officers while performing their duties as such pecs and 

(3) finance companies, banks and other lending institutions covering sales of RPbORR ESRC 
manufactured houses; 

F. "director" means the director of the division; 

G. "division" means the manufactured housing division of the regulation and licensing 
department; 

H. "inspection agency" means any firm, partnership, corporation, association or any combina- 
tion thereof approved in accordance with regulations adopted by the division as having the person- 
nel and equipment available to adequately inspect for the proper construction of manufactured 
homes or house trailers not used exclusively for recreational purposes; 

I, "inspector" means a person appointed by the division as being qualified to adequately inspect 
the construction, electrical installations and mechanical installations of manufactured homes and 
their repair and modification, as well as the installation, tie-downs, blocking, skirting and water, 
gas and sewer connections of any manufactured homes in New Mexico; 

J. "installer" means any person who installs manufactured homes for remuneration; 

K. "installation" means, but:is not limited to, preparation by an installer of a manufactured 
home site, construction of tie-down facilities and connection to on-site utility terminals; 

L. ."manufacturer’ means any resident or nonresident person who manuiactures or assembles 
manufactured homes or any component of manufactured homes; 

M. "manufactured home" means a movable or portable housing structure over Eis tws feet 
in length or over eight feet in width constructed to be towed on its own chassis and designed to be 
installed with or without a permanent foundation for human occupancy as a residence and that 
may include one or more components that can be retracted for towing purposes and subsequently 
expanded for additional capacity or may be two or more units separately towable but designed to 
be joined into one. integral unit, aswell as a single unit, "Manufactured home" .does not include 
recreational vehicles or modular or premanufactured homes, built to Uniform Building Code stan- 
dards, designed to, be permanently affixed to real property. "Manufactured home" includes any 
movable or portable housing structure over twelve feet in width and forty feet in length that is 
used for nonresidential purposes; 

N. "permit" means:a certificate issued by the division to, the Renter or installer of a manu- 
factured home indicating that the manufactured home meets, the minimum requirements for 
occupancy provided for by codes or regulations of the division; 

O. "person" includes an individual, firm, partnership, corporation, association or other legal 
entity or any combination thereof; 

P. "qualifying party" means any individual who submits to the examination ‘for. a license, other 
than, a broker's or salesperson's license, to be issued under the Manufactured Housing Act to a li- 
censee, other than an individual, and-who. after passing such an.examination is responsible for the 
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60-14-4 


licensee's compliance with the requirements of that act and with the rules, regulations, codes and 
standards adopted and AS in’ accordance with the saigeoni oy of the Seo agape Housing 


Act; . 


Q: "repairman" means any. person who, for  devreheaiéclitaih or nda Kat adie riodified; calters ‘or 
repairs the structural, mechanical or electrical systems of a’‘manufactured home; and 

R. "salesperson" means any person who for any form of compensation sells or lease-purchases or 
offers to sell or lease-purchase manufactured homes to:;consumers as an employee or agent of a dealer. 


History: 1953 Comp., § 67-41-2, enacted by Laws 
1978, ch, 79, § 1; 1983, ch. 295, § 8; 1988, ch. 102, § 3; 
2018, ch. 36, § 1; 2019, ch. 122, § 1. 

Repeals and reenactments. — Laws 1978, ch. 79, 
§ 1, repealed former 67-41-2, 1953 Comp. (former 60-14-2 
NMSA 1978), as amended by Laws 1977, ch. 341, § 1, re- 
lating to definitions used in the Mobile Housing Act, and 
enacted a new 67-41-2, 1953 Comp. 

The 2019 amendment, effective duly 1, 2019, revised 
the definition of "director" as used in the Manufactured 
Housing Act; in Subsection F, after "director of the", de- 
leted "manufactured housing", and after "division", de- 
leted "and the construction industries division of the regu- 
lation and licensing department”, 

The 2018 amendment, effective June 14, 2013, clari- 
fied the definition of "director"; and in Subsection F, after 
"manufactured housing", added "division and the" and af- 
ter construction industries division", added "of the regu- 
lation and licensing department". 


60-14-38. Purpose. © 


ANNOTATIONS ;: 


Offering units for sale constitutes "dealing". — In 
order to be engaged in the business, of mobile home deal- 
ing, it is not necessary that a person actually sell mobile 
housing units so long as he offers mobile housing units 


‘for sale or attempts to negotiate such sales in pursuit of a 


livelihood, 1982 Op.Att'y Gen. No. 82-12. i4 
Offering units not dealing in real estate. — When a 


“real estate broker or salesperson acts as the agent for an- 


other person in the sale, exchange, lease or purchase of a 
mobile housing unit which is not attached to real property, 
he is no longer engaging.in the real estate business as de- 
fined in the Real Estate Licensing Act. Rather, he is en- 
gaged in.the business of acting as an agent for another in 
the sale of a mobile housing ‘unit and must.be licensed as 
a dealer under this article. 1982 Op. Att'y Gen. No, 82-12, 

Law reviews. — For comment, "A Comparison of State 
and Federal Exemptions: 11.U.S.C. § 101-1380 (Supp. II 
1978)," see 10 N.M,L; Rev. 431 (1980). 


It is the intent’ of the legislature that the large and growing manufactured housing industry 
be ‘supervised and regulated by a division of the commerce:and industry department {regulation 
and-licensing department]. The purpose of the Manufactured Housing Act [60-14-1 NMSA°1978] 
is to insure‘the purchasers and users of manufactured homes the essential conditions of health 
and safety which are their right and to provide that the business practices of the industry are fair 


and orderly among the members of the industry hy due regard to the ab va consumers in this 


ieee 5 area of human gneltar 


| History: 1953 Doinpis: § Oe enacted. by Laws 
1975, ch. 331, § 3; 1977, ch. 245, § 218; 1983, ch. 295, § 9. 
Bracketed material. — Lawa 1983, ch. 297, § 20, cre- 


ates the regulation and licensing department, consisting’ 


of several divisions, including the mobile housing divi- 
sion, and Laws.1988, ch, 297, § 31, provides that all refer- 
ences in law to the mobile housing division of the com- 
merce and industry department shall be construed to be 
references to the same division within the'regulation and 


licensing department. See 9-16-4 NMSA ‘1978 and notes. 


Safi! 


thereto, The bracketed material was inserted by the com- 
piler; it was not enacted by. the legislature and is not a 
part of the law. 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.8. references. — Valid- 


_ity of zoning ordinances prohibiting or regulating outside 


storage of house trailers, motor homes, campers, vans and 


the like, in'residential neighborhoods, 95 A.L.R.3d 378. 


60-14-4, Powers and duties of division. 


The division shall: 


A. prepare, administer and ce examinations for licensure under the nlegyidida thors cought by 


each applicant; 


B.: issue licenses and certificates: of qualification in aecordanee: with the provisions of the 


Manufactured Housing Act; 


C. establish and collect fees authorized to be collected by the division pursuant to the Manu- 


factured Housing Act; 


D. . subject to the approval:of the committee, adopt rules and regulations relating to the con- 


struction, repair, modification, installation, tie-down, hookup and sale of all manufactured homes, 
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which regulations shall be uniform throughout the state and shall be enforced by inspectors for 
the division to insure minimum standards of safety within the state and any of its political subdi- 
visions. Ordinances of any political subdivision of New Mexico relating to gas, including natural 
gas, liquefied petroleum gas or synthetic natural gas; electricity; sanitary plumbing; and installa- 
tion or sale of manufactured homes shall not be inconsistent with any rules, regulations, codes. or 
standards adopted by the division pursuant to the Manufactured Housing Act; 

_ KE. adopt a budget and submit it tothe regulation and licensing department for approval; 

F. make an annual report to the superintendent of regulation and licensing concerning the 
operations of the division. The report shall contain the division's recommendations for legislation 
that it deems necessary to improve the licensing and the ethical and technical practices of the 
manufactured housing industry and to protect the public welfare; 

G. subject to the approval of the committee, adopt such rules, regulations, codes and standards 
as are necessary to carry out the provisions of the Manufactured Housing Act; 

H. prepare a uniform manufacturer's warranty and require its adoption as a condition of licen- 
sure by all manufacturers of manufactured homes doing business in New Mexico; 

I. subject to the approval of the committee, adopt by regulation the mobile home construction 
and safety standards contained in the National Mobile Home Construction and Safety Standards 
Act of 1974, 42 U.S.C. 5401 et seq., as amended; 

J. subject to the approval of the committee, adopt by regulation the mobile home procedural 
and enforcement’ regulations, 24 C.F.R. 3282, as amended, promulgated by the department of 
housing and urban development pursuant to the National Mobile Home Construction and Safety 
Standards Act of 1974, 42 U.S.C. 5401 et seq., as amended; 

K. issue permits and provide for a single inspection of every installation in New Mexico, re- 
gardless of the location; 

L. subject to the approval of the committee, adopt regulations prescribing standards for the in- 
stallation or use of electrical wiring; the installation of all fixtures, plumbing, consumer's gas pipe, 
including natural gas, liquefied petroleum gas and synthetic natural gas, appliances and materials 
installed in the course of mechanical installation; and the construction, alteration, installation and 
repair of all manufactured homes intended for use in flood or mudslide areas designated pursuant 
to Section 3-18-7 NMSA}1978. The regulations shall give due regard to standards prescribed by 
the federal insurance administration: pursuant to regulation 1910, Subsection 7(d), 79 Stat. 670, 
Section 1361, 82 Stat. 587 and 82 Stat. 5757, all as amended, and shall give due regard to physical, 
climatic and other conditions peculiar to New Mexico; 

M. conduct "inspector schools" so that each inspector under the division's jurisdiction is ca- 
pable of giving a complete one-time inspection for the sufficiency of unit installation, map eApig 
and mechanical and electrical systems; 

N. enter into cooperative agreements with federal agencies relating to Rn ee hous- 
ing and accept and use federal grants, matching funds or other financial assistance to further 
the purposes of the Manufactured Housing Act. The division may‘enter into agreements with 
municipalities and counties to provide for the inspection of manufactured homes by employees 
of municipalities and counties, to be performed under the supervision and control of the division. 
The division may allow all or a portion of the inspection fee collected by a local public body to be 
retained by the local public body. The portion of the fee retained shall be determined by the divi- 
sion and shall be related to the completeness of the inspection performed; 

O. administer oaths through any member of the division, the director or a hearing officer; 

P. subject to the approval of the committee, adopt rules and regulations for the conducting of 
hearings and the presentation of views, consistent with the regulations promulgated by the de- 
partment of housing and urban development, 24 C.F.R. 3282.151 through 3282.156, as amended; 

Q. subject to the approval of the committee, adopt by regulation a requirement that dealers, re- 
pairmen and installers provide to consumers warranties on their product and work and a Sina 
by regulation minimum requirements of such warranties; 

R. coordinate with and qualify inspectors for any multiple inspection program pbbtided io 
the construction industries division of the fey soaker and licensing department for inspection of 
manufactured homes; 


ee 
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S. subject to the approval of the committee, adopt regulations, codes and standards for manu- 
factured homes used for nonresidential purposes; provided such manufactured homes being used 
for nonresidential purposes on May 18, 1988 shall not be required to meet Uniform Building Code 
standards, except as to requirements for access to the handicapped, but manufactured homes be- 
ing used for nonresidential purposes after May 18, 1988 shall be required to meet Uniform Build- 
ing Code standards. None of the provisions contained in this subsection shall apply to retailers 
licensed by the motor vehicle division of the taxation and revenue department; and 

T. with the approval of the superintendent of regulation and licensing, employ such personnel 
as the director deems necessary for the exclusive purposes of investigating violations of the Manu- 
factured Housing Act, enforcing Section 60-14-17 NMSA 1978 and instituting legal action in the 
name of the division to enforce the provisions of Section 60-14-19 NMSA 1978. 


History: 1953 Comp., § 67-41-6, enacted by Laws exclusively to investigate violations and enforce the Man- 
1978, ch, 80, § 1; 1983, ch. 295, § 10; 1988, ch. 102, § 4; ufactured Housing Act. 
2007, ch. 62, § 1. 
Cross references. — For the ere vehicle division of ANN OTATIONS 
ve erik and revenue department, see 66-2-1 NMSA Shared jurisdiction over liquefied petroleum gas 
et seq. , line installations. — Mobile Housing Act in no way con- 
gat the Federal Regulation 1910, see 44 C.FR. § 60.1 et fers on the mobile housing commission (now mobile hous- 


ing division) exclusive jurisdiction over liquefied petro- 
leum gas line installations within mobile housing units. 
Both the mobile housing commission and the liquefied pe- 
troleum gas commission (now liquefied petroleum gas bu- 


Repeals and reenactments. — Laws 1978, ch. 80, 
§ 1, repealed former 67-41-6, 1953 Comp. (former 60-14- 4 
NMSA 1978), relating to powers and duties, and enacted a 


new 67-41-6, 1953 Comp. Peat) Wave jurtadictt : : 
2 jurisdiction to regulate and inspect the instal- 
The 2007 amendment, effective June 15, 2007, added lation of liquefied petroleum gas lines in mobile homes. 


Subsection T to permit the division to employ personnel 1976 Op. Att'y Gen, No. 76-38. 


60-14-5. Manufactured housing committee created; membership; 
compensation; duties. 


A. There is created within the division the "manufactured housing committee". It shall be com- 
posed of seven members who are residents of New Mexico and who shall serve at the pleasure of 
the governor and be appointed by the governor as follows: 

(1) one member who is or is the designated representative of a manufacturer licensed 
under the Manufactured Housing Act; 

(2) one member who is or is the qualifying party of a dealer licensed under the Manufac- 
tured Housing Act; . 

(3) one member who i is or is the qualifying party of an installer licensed under the Manu- 
factured Housing Act; 

(4) one member who is the owner of a manufactured housing dealership licensed under 
the Manufactured Housing Act; . 

(5) one member. who is engaged in the business of financing the purchase of manufactured 
housing units; and 

(6) two public members who are manufactured housing unit owners not subject to licen- 
sure under the Manufactured Housing Act. 

The term of office of each member of the committee is four years; provided that members shall 
be appointed for staggered terms beginning July 1, 1983 so that two terms end on June 30, 1985, 
two terms end on June 30, 1986 and three terms end on June 30, 1987. Thereafter, all members 
shall be appointed to four-year terms. Members shall be appointed to provide adequate represen- 
tation of all geographic areas of the state. 

B. Each member of the committee shall receive per diem and mileage as provided in the Per 
Diem and Mileage Act [10-8-1 through 10-8- 8 NMSA 1978] and shall receive no other compensa- 
tion, perquisite or allowance. 

C. The committee shall annually elect a chair and vice chair from its membership. The director 
of the division shall serve as the executive secretary of the committee. 

D. The committee shall meet at least bimonthly at the call of the chair. 
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E. * The committee shall provide technical and policy advice to the division, review and approve 
or disapprove all rules, regulations, standards and codes subject to its approval under the provi- 
sions of the Manufactured Housing Act and: 

_(1) establish by regulation classifications of liebiiba issued by the division and qualifica- 
didind pad examinations necessary for licensure under the Manufactured Housing Act; and 
(2). suspend or revoke for cause any license or certificate of qualification issued by the division. 


History: 1953 Comp., § 67-41-6.1, enacted by Laws committee; in Paragraph (4) of Subsection A, after "mem- 


1977, ch, 245, § 220; 1983, ch. 295, § 11; 2018, ch. 36, § 2. ber who is", deleted "a broker" and added "the owner of a 
Cross references. — For termination of committee, manufactured housing dealership"; added Paragraph (5) 
see 60-14-16 NMSA 1978. ' of Subsection A; and in‘Paragraph (6) of Subsection A, at 
The 2013 amendment, effective June 14, 2013, the beginning of the sentence, deleted "three members" 
changed the composition of the manufacturing housing and added "two public members". 


60-14-6. Bonding requirements; dealers, brokers, salespersons, 
manufacturers, repairmen and installers. 


A. The division, with the approval of the committee, may by regulation require each dealer, bro- 
ker, salesperson, manufacturer, repairman and installer to furnish and maintain with the division 
a consumer protection bond underwritten by a corporate surety authorized to transact business 
in New Mexico, in a'sum to be determined by regulation and in such form, and with either unit or 
blanket coverage, as required by regulation, to be conditioned upon the dealer, broker, salesperson, 
manufacturer, repairman or installer complying with the provisions of the Manufactured Housing 
Act [60-14-1 NMSA 1978] and any other law applying to the licensee, and also as indemnity for 
any loss sustained by any person damaged: 

(1) _as a result of a violation by the licensee of any provision of the Manufactured Housing 
Act or of any regulation of the division adopted pursuant to that act; ve 

(2) asaresult of a violation of any regulation adopted 'by the division; 

(3). by fraud of a licensee in the execution or performance of a contract; or . 

(4) by misrepresentation or the making of false promises through the advertising or the 
agents of a licensee. 

B. The consumer protection bond may include provisions for the eaphninicetin for any loss 
sustained by any consumer as the result of the refusal, failure or inability to transfer good and suf- 
ficient legal title to the consumer by the transferor or any other party claiming title.. 

C. The committee may attach and disburse for cause any consumer protection bond furnished 
to the division pursuant to this section. The division, subject to the approval of the committee, 
shall adopt the necessary rules and regulations to administer the provisions of this section. 


History: 1953 Comp., § 67-41-7, enacted by Laws Ino. v. Manufactured Hous. Comm., 1995-NMSC-023, 119 


1978, ch, 81, § 1; 1988, ch. 295, § 12, N.M. 500, 892 P.2d 947. 

Repeals and reenactments, — Laws 1978, ch. 81, Elements to be proved at proceeding to attach 
§ 1, repealed former 67-41-7, 1953 Comp, (former 60-14-6 bond pursuant to the Manufactured Housing Act, are 
NMSA 1978), as amended by Laws 1977, ch, 341, §8,re- (1) the existence of the bond; (2) losses sustained by the 
lating to bonding requirements for dealers, manufacturers consumer; and (8) the losses occurring by reason of mis- 
and installers, and enacted a new 67-41-7, 1953 Comp, For representation. Rex, Inc. v. Manufactured Hous, Comm., 
provisions of former section, see, 1978 Original Pamphlet, | 2008-NMCA-134, 184 N.M..538, 81 P:3d 470. : 


Collateral estoppel applied in committee hearing 


ANNOTATIONS ‘on attachment of bond. — Where the purpose of a man- 
Authority of committee. — Since the mobile home ufactured housing committee hearing was not to inves- 
dealer and buyer had settled a dispute over return of a tigate consumers’ complaints, but to determine whether 
deposit through arbitration, the committee was estopped the committee could attach the manufacturer's consumer 
from ordering the dealer to return the deposit to the buyer protection bond and disburse it to consumers in partial 
based on the dealer's violation of a division regulation pro- | Payment of a judgment recovered in an Unfair Practices 
viding a time limit for return of deposits; the committee . Act action, the committee was in privity with the consum- 
was only entitled to attach the dealer's consumer protec- ers in the UPA action, and the doctrine of collateral estop- 
tion bond to the extent the buyer was damaged by delay in... pel applied on the issues of misrepresentation and loss by 
return of the deposit and require return of that amount; in |" the consumers. Rex, Inc. v. Manufactured Hows, Comm., 
addition, the committee could suspend the dealer's license 2003-NMCA-134, 184 N.M. 583, 81 P.3d 470. 
for a violation of the regulation, but could not condition. «: . Am. - Jur, 2d, AL, R, and.C. IS, rererence si. pene Am, 
staying the suspension on return of the total deposit. Rex, uur, 2d Occtipations, Trades anil Proressions ¥ 7, 
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60-14-7. License required; classification; examination. 


A. No person shall engage in business as.a manufacturer, dealer, broker, repairman, installer 
or salesperson unless licensed as provided in the Manufactured Housing Act or the Construction 
Industries Licensing Act [Chapter 60, Article 13 NMSA 1978]. 

B. The committee shall adopt regulations creating a system of license classifications covering 
the occupations of dealer, broker, manufacturer, repairman, installer and salesperson and provid- 
ing for the qualifications and examination for each class of license. 

C. No person shall import for sale or exchange, or engage in the business of salive: leasing or 
exchanging or offering for sale, lease or exchange, any manufactured home manufactured by any 
person who is not licensed as a manufacturer under the Manufactured Housing Act. 


History: 1953 Comp., § 67-41-8, enacted by Laws ANNOTATIONS 


1975, ch. 331, § 8; 1977, ch. 245, § 222; 1983, ch. 295 

§ 13; 2013, ch. 36, 53. F ; : ' When real estate broker must be licensed. — 
Cross references. — For the Parental Responsibility When a real estate broker or salesperson acts as the 

Act, see Chapter 40, Article 54 NMSA 1978. agent for another person in the’sale, exchange, lease or 
The 2018 amendment, effective June 14, 2013, permit- purchase of a mobile housing unit which is not attached 


to real property he is no longer engaging in the real es- 
tate business as defined in the Real Estate Licensing 
Act, Rather, he is engaged in the business of acting as an 
agent for another in the sale of a mobile housing unit and 
- must be licensed as a dealer under this article. 1982 Op. 
Att'y Gen. No. 82-12. 
_ ,Am. Jur. 2d, A.L.R. and CwJ.S. references, — 51 Am. 
Jur. 2d Licenses and Permits § 1 et seq. 
53 C.J.S. Licenses §§ 26, 27. 


ted licensees under the Construction Industries Licensing 
Act to engage in activities regulated by the Manufactured 
Housing Act; and in Subsection A, after "Manufactured 
Housing Act", added "or the Construction jodustrios Li- 
censing Act", 


60-14-8. Licensure; exemption. 


The provisions of Section 60-14-7 NMSA 1978 shall not apply to: 

A. licensed real estate brokers or salesmen acting as agents for another person in the sale of 
real property on which is located one or more manufactured homes whose installation has been 
approved as provided in regulations of the committee; or 

B, technicians working on weatherization projects that do not exceed a cost of three thousand 
_ five hundred dollars ($3,500) and that are administered by a state or federal agency. 


History: 1953 Comp., § 67-41-8.1, enacted by Laws another person in the sale, exchange, lease or purchase of 
1977, ch. 6, § 1; 1983, ch. 295, § 14; 1999, ch. 90, § 1. a mobile housing unit which is not attached to real prop- 
The 1999 amendment, effective June 18, 1999, added erty he is no longer engaging in the real estate business as 
the Subsection A designation, added Subsection B, and defined in the Real Estate Licensing Act. Rather, he is en- 

made a minor stylistic change. gaged in the business of acting as an agent for another in 

the sale of a mobile housing unit and must be licensed as 
ANNOTATIONS a dealer under this article. 1982 Op. Att'y Gen. No, 82-12. 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 53 


When real estate broker must be licensed. — When CATS Meecnes §§ 35, 36. 


a real estate broker or salesperson acts as the agent for 


60-14-9. License; application; issuance. 


A. Application for a license required under Section 60-14-7 NMSA 1978 for one of the classified 
occupations, or for a certificate of qualification of a qualifying party of a licensee other than an in- 
dividual licensee, shall be submitted to the division on forms prescribed and furnished by the divi- 
sion. The application shall contain such information and be accompanied by such attachments as 
are required by regulations of the division. The forms shall be accompanied by the prescribed fee. 

B. No license shall be issued by the division to any person unless the division is satisfied that 
he is or has in his employ a qualifying party who is qualified for the classification for which the 
application is made and who has satisfied the requirements of Subsection C of this section. 

C. An applicant for licensure shall: 

(1) demonstrate financial responsibility as required by regulations of the committee; 
(2) be of good reputation; 
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(3) not have engaged illegally in the licensed classification that he is applying for within 
one year prior to making the application; 

(4) demonstrate familiarity with the rules and vepulnsioms adopted by mae committee con- 
cerning the classification for which application is made; 

(5) if a corporation, have complied with the laws of New Mexico rdeeptinae qualifications 
for doing business in this state or have been incorporated in New Mexico and have and maintain a 
registered agent and a registered office in this state; 

(6) if an individual or partnership, have maintained a residence or street dade cutis in New 
Mexico for at least thirty days preceding the date of application; 

(7) submit proof of registration with the revenue division of the taxation and revenue 
department and submit a current tax identification number; and 

(8) ‘personally or through the applicant's qualifying party yuedasatilly pass an examina- 
tion administered by the division in the license classification for which application is made. 


History: 1953 Comp., § 67-41-9, enacted by Laws ANNOTATIONS 


fae as pce hn Yk eda ts he Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 


Jur. 2d Licenses and Permits §§ 45 to 47. 
53 C.J.S. Licenses §§ 37 to 42. 


60-14-10. Qualifying party; examination; certificate. 


A. Except as provided in Subsection C of this section, no certificate of qualification shall be 
issued to any individual desiring to be a qualifying party until he has passed with a satisfactory 
score an examination prepared, administered and graded by the division. 

B. The examination where applicable shall consist of: 

(1) general business knowledge, the rules and regulations of the division and committee 
and the provisions of the Manufactured Housing Act [this article]; 

(2). technical knowledge and familiarity with the prescribed codes and minimum stan- 
dards, which may be prepared and administered by an employee of the division who is expert in 
the particular classification for which certification is sought; and 

(38) general knowledge of the statutes of this state relating to the sale, exchange or lease of 
manufactured homes, contracts of sale, agency and brokerage. 

C. Ifa licensee is subject to suspension by the committee for failure of the licensee to have a 
qualifying party in his employ, and the employment of the qualifying party is terminated without 
fault of the licensee, then an employee of the licensee who.is, experienced in the classification for 
which the certificate of qualification was issued and who has been employed two or more years 
by the licensee shall be issued without examination a temporary certificate of qualification in the 
classification for which the licensee is licensed. The temporary qualifying party shall be subject to 
passing the examination as set forth i in this section sigeroess one year from the date of the ie etbant 
certificate's issuance. 

D. A certificate of qualification is not transferable. 


History: 1953 Comp., § 67-41-10, enacted by Laws 
1975, ch. 331, § 10; 1977, ch. 245, § 224; 1983, ch. 295, 
§ 16. 


60-14-11. Division fees. 


The division shall by regulation establish reasonable annual. license fees, fees for examinations 
and. inspection and permit fees, Fees shall be set to reflect the actual cost of licensing and regula- 
tion, and in the case of the examination they shall reflect. the, actual cost of preparing and admin- 
istering the examination. All fees shall be paid to the state treasurer for deposit and transfer as 
provided in Section 9-16-14 NMSA 1978. : 
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History: 1953 Comp., § 67-41-11, enacted by Laws Amount in controversy for purposes of jurisdiction in 
1975, ch. 381, § 11; 1977, ch. 245, § 225; 1983, ch. 295, case involving tax or license fee, 109 A.L.R. 300. 
§ 17; 1987, ch. 298,59, event ti _ 53.C.d,S, Licenses §$§ 64 to 73, 
ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Licenses and Permits §§ 39 to 41. 


60-14-12. Suspension and revocation. 


Any license or certificate of qualification issued by'the division shall be suspended for a definite 
period or revoked under the procedures of the Uniform Licensing Act [61-1-1 NMSA 1978] by the 
committee for any of the following causes: 

A. if a licensee or a qualifying party of a licensee violates any provision of the Manufactured 
Housing Act [60-14-1 NMSA pide or any siti 58 adopted by the division or committee iil 
ant to that act; 

B. false, misleading or seeepttre davarasinn! 

C. knowingly contracting or performing a service weyiit the scope of the license; 

D. misrepresentation of a material fact by the applicant in obtaining a license or certificate; 
_E.. misrepresentation or omission of a material fact in any manufactured home transaction; 

F. failure to comply with the warranty requirements of the’: Manufactured Housing Act or any 
regulation of the committee pursuant to those requirements; 

G. failure by a manufacturer or dealer to transfer’ Boe and sufficient title to the ekireerbods of 
a manufactured home; 

H. failure by a broker or dealer to provide the sitive and the’ seller of a preowned manufac- 
tured home with a closing statement as required by regulation of the committee; ; 

I. conviction of a licensee or a qualifying party of a licensee in any court of competent jurisdic- 
tion of a felony or any offense involving moral turpitude; or 

J. failure by a dealer or broker in the transfer of a preowned eemntaced ane not owned at 
the time of the transaction by the dealer or broker to comply with title transfer provisions set forth 
by regulation of the division. Wostucpe edd 


History: 1953 Comp., § 67-41-12, enacted by ANNOTATIONS 
ee ie EES FR AOT Ss ae Ee, Am, Jur. 2d, A.L.R. and C.J.S, references. — 51 Am. 


Jur, 2d Licenses and-Permits §§ 58 to 62. 
53 C.J.S. Licenses §§ 50 to 62, 


60-14-13. Transition. 


_ The records, automobiles, field equipment, office furniture and office equipment and the records 
of the mobile housing commission shall be transferred to the mobile housing division on the ef- 
fective date of the Commerce and Industry Department Act. The regulations and all licenses and 
permits currently in force under the Construction Industries Licensing Act [60-13-1 NMSA 1978] 
regarding mobile homes shall remain in force to be administered by the division under the Mobile 
Housing Act until replaced by regulations adopted by the division. 


History: 1953 Comp., § 67-41-13, enacted by Laws Mobile Housing Act. — The Mobile Housing Act re- 
1975, ch. 331, § 18; 1977, ch. 245, § 227. fers to Laws 1975, ch. 331, the provisions of which were 

Commerce and Industry Department Act, — The compiled as 60-13-2, 60-13-10, 60-13-41, 60-13-42, 60-13- 
Commerce and Industry Department Act refers to Laws 44, 60-13-46, 60-14-1, 60-14-38, 60-14-7, 60-14-9 to 60-14-15 
1977, ch. 245, §§ 1 to 12, the provisions. of which were com- +» NMSA 1978, However, Laws 1983, ch. 295, § 7, amended 
piled as 9-2-1 to 9-2-10. Laws 1983, ch. 297, § 33, “pene 60-14-1 NMSA 1978 to change the name of the Mobile 
9-2-1 to 9-2-1383 NMSA 1978... . Housing Act to the Manufactured Housing Act. For scope 


of Manufactured Housing Act, see 60-14-1 NMSA 1978. 
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60-14-14 BUSINESS LICENSES 60-14-18 


60-14-14. Hearing officer. 


The division or committee may designate a hearing officer to preside over and take evidence at 
any hearing held pursuant to the Manufactured Housing Act [60-14-1 NMSA 1978]. 


History: 1953 Comp., § 67-41-14, enacted by 
Laws 1975, ch. 331, § 14; 1977, ch. 245, § 228; 1983, 
ch, 295, § 19. 


60-14-15. Committee and division; consumer eomplainths orders; 
suspension; revocation. 


In addition to the other duties imposed on the committee and division under the Manufactured Hous- 
ing Act [60-14-1 NMSA 1978], the committee and division shall receive complaints from any consumer 
who claims to be harmed by any licensee and shall attempt to have the complaints adjusted to the rea- 
sonable satisfaction of the consumer, If the committee or division cannot secure a proper adjustment, 
the committee or division shall prepare a.formal complaint for the consumer, and, pursuant to the pro- 
visions of the Uniform Licensing Act [61-1-1 NMSA 1978], the committee shall determine whether the 
licensee is in violation of the Manufactured Housing Act or of rules and regulations promulgated under 
that act. If the licensee is in violation of the Manufactured Housing Act or of the rules and regulations 
promulgated under that act, the committee may order him to comply, may suspend his license until 
such time as the licensee complies with the order of the committee or may revoke his license. 


History: 1953 Comp., § 67-41-15, enacted by Laws 
1975, ch. 331, § 23; 1983, ch. 295, § 20. , 


60-14-16. Repealed. 


Repeals, — Laws 2005, ch, 208, § 27 repealed 60-14- committee and division, effective June 17, 2005. For pro- 
16 NMSA 1978, as enacted by Laws 1983; ch. 295, § 21, visions of former section, see the 2004 NMSA 1978 on 
relating to termination of the manufactured housing NMOneSource.com. 


60-14-17. Unlicensed dealers, brokers, salespersons, repairmen, 
manufacturers and installers; penalties. 


It is unlawful for any person to act in the capacity of a dealer, broker, salesperson, repairman, 
manufacturer or installer within the meaning of the Manufactured Housing Act [60-14-1 NMSA 
1978] without a license required by that act. Any person who conspires with any person to violate 
any provision of that act requiring a dealer, broker, salesperson, repairman, manufacturer or in- 
staller to obtain a license and maintain a license in good standing is guilty of a misdemeanor and 
upon conviction shall be punished by a fine of not less than five hundred dollars ($500) or ten per- 
cent of the dollar value of the contracted work performed while acting in the capacity of a dealer, 
broker, salesperson, repairman, manufacturer or installer without having been issued a dealer' s, 
broker's, salesperson's, repairman's, manufacturer's or installer's license, whichever is greater. 


History: 1953 Comp,, § 60-14-17, enacted by Laws 
1979, ch. 351, § 1; 1979, ch. 400, § 1; 1988, ch. 295, § 22. 


60-14-18. Committee or division; powers of injunctions; mandamus. 

The division or committee may enforce the provisions of the Manufactured Housing Act [60-14-1 
NMSA 1978] by injunction, mandamus or any proper legal proceeding in the district court of the 
county in which the offense was committed. 

History: 1953 Comp., § 60-14-18, enacted by Laws 
1979, ch. 351, § 2; 1979, ch. 400, § 2; 1983, ch. 295, § 23. 
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60-14-19. Penalties. 


A. Any person who knowingly and willfully violates a provision of the Manufactured Housing 
Act or any rule, regulation or administrative order of the committee or division in a manner that 
threatens the health or safety of any purchaser or consumer is guilty of a misdemeanor and on 
conviction shall be fined not more than one thousand dollars ($1,000) or shall be confined in the 
county jail not longer than one year or both. 

B. In any action brought to enforce any provision of the Manufactured Housing Act, the divi- 
sion, upon petition to the court, may recover on behalf of the state a civil penalty not to exceed 
one thousand dollars ($1,000) for each violation, except that the maximum civil penalty may not 
exceed one million dollars ($1,000,000) for any related series of violations occurring within one 
year from the date of the first violation. 

C. Failure by a manufacturer or dealer to comply with the warranty provisions of the Manufac- 
tured Housing Act or any implied warranties or the violation of any provision of the Manufactured 
Housing Act by any person is an unfair or deceptive trade practice in addition to those practices 
defined in the Unfair Practices Act [57-12-1 NMSA 1978] and is actionable pursuant to the Unfair 
Practices Act, As such, the venue provisions and all remedies available in the Unfair Practices Act 
apply to and are in addition to the remedies in the Manufactured Housing Act. 

D. The director may issue a license to an applicant who at any time within one year prior to 
making an application has acted as an unlicensed dealer, broker, salesperson, repairman, manu- 
facturer or installer in New Mexico without a license as required by the division if: 

(1) the applicant in addition to all other requirements for licensure pays an additional fee 
as follows: 
(a) in an amount up to ten percent of the contract price or the value of the unlicensed 
work in the discretion of the committee; or 
(b) if the applicant has bid or offered a price on a project and was ai the successful 
bidder or offeror, the fee shall be at least one percent but not more than five percent of the total bid 
amount in the discretion of the committee; and 
(2) the director is satisfied that no incident of unlicensed work: 
(a) caused monetary damage to any person; or 
(b) resulted in an unresolved consumer complaint being filed against the applicant. 

EK. Any unlicensed person who has performed unlicensed work may settle the claims against 
that unlicensed person without becoming licensed if the administrative claims arise from that 
person's first offense and that person pays an administrative fee calculated pursuant to Paragraph 
(1) of Subsection D of this section. In addition to the administrative fee, an additional ten percent 
of the amount of the administrative fee shall be assessed as a’service fee. 

F. Ifthe total fee to be paid by the unlicensed person pursuant to the provisions of Subsection 
D or E of this section is twenty-five dollars ($25.00) or less, the fee may be waived by the director. 


History: 1978 Comp., § 60-14-19, enacted by Laws | , , licenses to applicants who have acted without a required 
19838, ch. 295, § 24; 2007, ch. 62, § 2. license; settlement of claims against unlicensed persons; 
The 2007 amendment, effective June 15, 2007, added and for waiver of the fee to be paid by an unlicensed per- 


Subsections D, E and F to provide for the issuance of son if the fee is $25,00 or less. 


60-14-20. Criminal offenders character evaluation. 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern any 
consideration of criminal records required or permitted by the Manufactured Housing Act [60-14-1 
NMSA 1978]. 


History: Laws 1983, ch. 295, § 25. 
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ARTICLE 15 


Crane Operators Safety 


Sec. } Sec. 

60-15-1. Short title. 60-15-11. Fines; denial, suspension or revocation of li- 
60-15-2, Purpose. cense; stop work orders; injunctive pro- 
60-15-3. Definitions. .. 4 . ceedings; violations. 

60-15-4, License required; exemptions. 60-15-12. Licensure denial, suspension or revocation; 
60-15-5. Repealed: ° ane? hearing; appeals. 

60-15-6, “Administration of act. +. 60-15-18, Civil and administrative penalties. 

60-15-7. Requirements for licensure, : 60-15-14. Crane operators licensure examining council; 
60-15-8. License renewal. ' appointed, 

60-15-9. License fees. 60-15-15. Crane Operators Safety Act fund created; pur- 


60-15-10. meee ¥ Lqrvto pose; appropriation. 


*£ 


60-15-1. Short title, 
Chapter 60, Article 15 NMSA 1978 tay be cited as the "Crane Opatatits Safety Act", 


History: Laws 19938, ch. 1838, § 1;'1995, ch. 188, § 1; The 1995 amendment, effective July 1, 1995, substi- 
2017, ch, 81, § 1. tuted Chapter 60, Article 15 NMSA 1978" for "This act”. 
The 2017 amendment, effective June 16, 2017, de- ; 
leted "Hoisting" and added "Crane" prior to "Operators 
Safety Act": 


60-15-2. Purpose. 


The purpose of the Crane Operators Safety Act is to promote the general welfare and protect the 
lives and property of the people of New Mexico by requiring persons operating cranes to be trained 
and licensed when employed in construction, demolition or excavation work. © 


History: Laws 1998, ch. 188, § 2; 2017, ch. 31,§2.° and after "persons operating", deleted "hoisting equip- 
The 2017 amendment, effective June 16, 2017, after © © ment" and added "cranes". 
"purpose of the", deleted "Hoisting" and added."Crane", 


60-15-3. Definitions. 


As used in the Crane Operators Safety Act: | 
A. "class'I crane ise cect means a person who i is authorized to operate a crane of any size or 
weight; | 
B. "class II crane operator" means a person ais is authorized to pane 
‘(1) -a hydraulic crane of up to one hundred tons lifting capacity with a maximum boom 
length of one hundred fifty feet, regardless of mounting or means of mobility; and . 
(2) any other type or size of crane under the direct supervision of a class I crane operator; 
C. "class III crane operator" means a person who is authorized to work as an apprentice, 
trainee or crane oiler or driver under the direct supervision of a class I or class II crane operator; 
D. "council" means the crane operators licensure examining council; 
E. "crane" means: | 
_ (1) aconventional crane; 
(2) a tower crane; 
(3) a hydraulic crane equipped with a winch, cable and hook with over one ton lifting 
capacity; 
(4) a power-operated derrick; or 
(5) a mobile, carrier-mounted, track or crawler type power-operated hoisting machine that 
is used to hoist, lower or horizontally and laterally move a suspended load by means of a winch, 
cable and hook but does not mean an excavator or forklift; 
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F. "department" means the regulation and licensing department; 

G. "endorsement" means an authorization stamped on‘a class I crane operator's license indi- 
cating authorization to operate a conventional crane, a tower crane or a ait crane of any size 
or weight; 

H. ‘licensee! means a person licensed under the Crane Operators Safety Act; 

I. "person" means an individual, firm, partnership, corporation, association or other organiza- 
tion or any combination thereof; 

J..."seat time" means the actual hands-on operation of a crane by a class II crane operator while 
under the direct supervision of a licensed class I crane operator or the actual hands-on operation 
of a crane by a class III crane operator while under the direct supervision of a licensed class I or 
IT crane operator; and 

K. "superintendent" means the superintendent of regulation and licensing. 


History: Laws 1998, ch. 183, § 3; 1995, ch. 188, § 2; H, which defined "hoisting equipment", and redesignated 
2017, ch. 31, § 8. former Subsections I through L as Subsections H through 

The 2017 amendment, .effective June 16, 2017, up- K, respectively; in Subsection J, after "crane operator or", 
dated definitions in the Crane Operators Safety Act; re- added "the actual hands-on operation of a.crane";in Sub- 
placed “hoisting” or “hoisting equipment" with "crane" section K, after "licensing", deleted "department; and"; and 
throughout the section; in Subsection E, added new Para- deleted Subsection M, which provided exemptions from 
graph E(1) and provided paragraph designations for the the definition of "crane" or "hoisting equipment". 
different types of cranes in Subsection EH, in Paragraph The 1995 amendment, effective July 1, 1995, rewrote 
K(2), after "crane", deleted "used in construction, demoli- the section. 


tion or excavation work", in Paragraph K(3), after "crane", 
added "equipped with a winch, cable and hook with over ANNOTATIONS 

one ton lifting capacity", and in Paragraph K(5), after "ma- Federal acts. — The federal Natural Gas Pipeline 
chine that", deleted "utilizes a power-operated boom ca- Safety Act of 1968, the federal Hazardous Liquid Pipe- 
pable of lateral movement by the rotation of the machine line Safety Act of 1979, and the federal Pipeline Safety 
po the Carrier. Crane does not include a crane. except bite Act; referred to in Subsection M, formerly appeared, as 
provided in Subsection M of this section" and added "is part of 49 App. U.S.C. Following the revision of Title 49 in 


used to hoist, lower or horizontally and laterally move a 1994, present comparable provisions appear as 49 U.S.C, 
suspended load by means of a winch, cable and hook but § 60101 et seq. 


does not mean an excavator or forklift"; deleted Subsection 


60-15-4. License required; exemptions. 


A. No person shall operate a crane in construction, demolition or excavation work unless the 
person is licensed under the Crane Operators Safety Act or exempt pursuant to Subsection D of 
this section. 

B. Operating a crane without a license shall be considered unlicensed operation and shall sub- 
ject the person who is operating the crane and the person's employer, or the employer’ s ‘Tepresenta- 
tive, to penalties as provided in the Crane Operators Safety Act. 

C. The licensee and the licensee's employer shall be subject to applicable regulations controlling 
the use and operation of cranes as promulgated by the occupational safety and health administra- 
tion, the mine safety and health administration or the American national standards institute. 

D. The Crane Operators Safety Act shall not apply to the operation of a crane used in construc- 
tion, demolition or excavation associated with: 

(1). natural gas gather lines; 

(2). interstate transmission facilities ad interstate natural gas facilities subject to the 
federal Natural Gas Pipeline Safety Act of 1968 and its amendments; 

(3) interstate pipeline facilities and carbon dioxide pipeline fnellitins subject to the federal 
Hazardous Liquid Pipeline Safety Act of 1979; 

(4) gas and oil pipeline facilities subject to the: Pipeline Safety Act [70-38-11 to 70-3-20 
NMSA 1978]; 

(5). mining, milling or smelting operations aabjent to mine safety and health administra- 
tion regulations or occupational safety and health administration regulations; 

(6) PSR TRRE Sst control rooms of natural gas, oil or carbon dioxide pipeline transmission 
facilities; 
(7) oil and gas exploration, production or drilling; 
(8) rural electric cooperative and electric, gas and water utility operations; 
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(9) commercial sign operations; 


BUSINESS LICENSES 


60-15-7 


(10). the construction or operation of et eeped 
(11) . the installation and maintenance of telephone or velaaiais cable; or 
(12) the installation and maintenance of propane tanks. 


History: Laws 1993, ch. 183, § 4; 1995, ch. 138, $3 3; 
2005, ch. 52, § 1; 2013, ch. 76, § 1; 2017, ch. 31, By 

The 2017 amendment, effective June 16, 2017, pro- 
vided certain exemptions from the Crane Operators Safety 
Act; in the catchline, deleted "exemption" and,added "ex- 
emptions"; replaced "hoisting" or "hoisting equipment" 
with "crane" throughout the section; in Subsection A, after 
"excavation work", deleted "when the hoisting equipment 
is used to hoist or lower, individuals or material", after 
"Safety Act or", deleted "the operation is", and after "pur- 
suant to", deleted "Subsection M of Section 60-15-8 NMSA 
1978" and added "Subsection D of this section"; in Sub- 
section B, after, "employer's representative", deleted "that 
allows a person not licensed under the Hoisting Operators 


Safety Act to operate hoisting equipment", after "to"; de- — 


leted "the";and after "as provided in", deleted "that act" 
and added "the Crane Operators Safety Act"; and added 
Subsection D. 

The 2013 amendment, effective July 1, 2018, prohib- 
ited a person from operating hoisting equipment without 
a license; in the title, added "exemption"; in Subsection A, 


60-15-5. Repealed. 
Repeals. — Laws 2005, ch. 52, § 5 repealed 60-15-5 


NMSA 1978, as enacted by Laws 1993, ch, 183, § 5, relat- 
ing to license and examination, effective July 1, 2006. For 


60-15-6. Administration of act. 


after "Hoisting Operators Safety, Act or" added "the op- 
eration"; in Subsection B, deleted the former language 
which permitted a person who completed in-house train- 
ing to operate hoisting equipment for a period of one year 
without a license and added the current language of the 
subsection; and in Subsection.C, at the beginning of the 
sentence, deleted "operator's" and added "licensee and the 
licensee's", 

The 2005 amendment, effective July 1, 2006, provided 
that a person who completes an approved in- “house train- 
ing course may operate hoisting equipment for one year 
and that after the one year period, the person must obtain 
a license as provided in Section 60-17-7 NMSA’ 1978, with 
the exception that the srs Sehr for passing a written 
examination is waived. 

The 1995 amendment, effective July 1, 1995, in the 
first sentence, substituted “industry recognized" for ' ‘in- 
dustrial", inserted "based on American national standards 
institute standards", and auibstabated "hoisting operators" 
for "hoist operators". 


provision of former section, see the 2005 NMSA 1978 on 
NMOneSource.com, 


A. The department shall enforce and administer the provisions of the Crane Operators Safety Act. 
B. The department shall adopt rules to carry out the provisions of the-Crane Operators 
Safety Act, and to meet the occupational safety and health administration crane certification 


requirements. 


History: Laws 1993, ch..183, § 6; 2017, ch. 31, § 5. 

The 2017 amendment, effective June 16, 2017, pro- 
vided additional duties for the department in carrying out 
the provisions of the Crane Operators Safety Act; in Sub- 
section A, after "provisions of the", deleted "Hoisting" and 


60-15-7. Requirements for licensure. 


added "Crane"; in Subsection B, after "adopt rules", deleted 

"and regulations necessary", after "provisions of the", de- 
leted "Hoisting" and added "Orane", and after "Safety Act", 
added "and to meet the occupational safety and health ad- 


‘ministration crane certification requirements", 


A. The department shall issue a license for a class I crane operator with an endorsement to.an 
applicant who files a completed application, eA by i sem fees, and who submits 


satisfactory evidence that the applicant: 
(1) is at least twenty-one years of age; 


(2) has passed a written examination as prescribed by the daBeantitreridl or has puvcdsetull} 
completed an employer's in-house training program approved by the council; 

(3) has had a physical examination, including substance abuse testing, within the twelve- 
month period preceding the date of application, showing that: the applicant is in satisfactory 
physical condition for performing the functions of a:class I crane operator; and © 

. (4) within the past three years, has completed: at least five hundred hours of seat time in 


the type of crane for which the applicant seeks a license and an endorsement and has success- 
fully passed a practical examination administered by a council-approved examining vendor or 
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complebed an employer's in-house training course approved by the council in the type of crane for 
which the applicant seeks a license and an endorsement. 

B. .The. department shall issue a license for a class II.crane operator to an applicant who files 
a completed ‘application, accompanied by the required fees, and who submits satisfactory evidence 
that the applicant: 

(1) is at least eighteen years. of age; 

(2) has passed a written examination prescribed by: the department or has successfully 
completed an employer's in-house training course approved by the council; 

(3) has had a physical examination, including substance abuse testing, within the twelve- 
month period preceding the date of application, showing that the applicant is in satisfactory 
physical condition for performing the functions of a class II crane operator; and 

| (4) within the past three years, has completed at least five hundred hours:of seat time in 
the actual operation of hydraulic cranes with over ten tons and up to one hundred tons lifting‘ca- 
pacity with a maximum boom length of one hundred fifty feet, regardless of mounting or’means of 
mobility, and:has successfully passed a practical examination administered by a council-approved 
examining vendor or has completed an employer's in-house training course approved by the :coun- 
cil in the type of crane for which the applicant seeks.a license. 

C. Aclass II crane’operator who'seeks)to:become licensed as a class I crane operator shall keep 
a log book:of the class II crane operator's seat time and must accumulate ye hae of seat time 
under the direct supervision of a class I crane operator: 

D. The department shall issue a license for a class III crane operator to an ert who files 
a completed application, accompanied by the required fees, and who submits satisfactory: evidence 
that the applicant: 

(1) is at least eighteen years of age; 

(2) has passed an examination prescribed by the department; and 

(3) has had a physical examination, including substance abuse testing, within the twelve- 
month period preceding the date of application, showing that. the applicant.is in satisfactory 
physical condition for performing the functions of a class III crane operator. 

EK. Aclass III crane operator who seeks to become licensed as a class I or class II crane opera- 
tor shall keep a log book of the class III crane operator's seat time within the past three years and 
must accumulate five hundred hours of seat time under the direct supervision of a class I or class 
II crane operator who is properly licensed in the kind of crane being operated. 

F, Aclass III crane operator shall not operate a crane unless under the direct supervision of ¢ a 
class I or class II crane operator who is properly licensed in the type of crane being operated. 

G. The department shall recognize an in-house crane operator card issued to’'an pppacent who: 

(1) is at least eighteen years of age; 

(2) is participating in an in-house training course approved by the council; and 

(3) has had a physical examination, including substance abuse testing, within the twelve- 
month period preceding the date of application, showing that the applicant is in satisfactory 
physical condition for performing the functions of a crane operator. 

H. A person with an in-house crane operator card shall only operate a crane, for: the employer 
who provided the approved in-house training course. The employer of a person with an in-house 
crane operator card shall provide that operator with supervision and additional training by a class 
I or class II crane operator who is properly licensed in the type of crane being operated to ensure 
compliance and safe operation of the crane pursuant to the Crane Operators Safety Act. 

I. An in-house crane oP ol card shall be valid for two years and is not subject to extension 
or renewal. 


History: Laws 1993, ch. 183, § 7; 1995, ch. 138, § 5; The 2013 amendment, effective July 1, 2013, provided 


2013, ch: 76, § 2; 2017, ch. 31, § 6. the requirements for Class I, Il, and III hoisting opera- 

The 2017 amendment, effective June 16, 20 17, replaced tor licenses; in Subsection A, after "Class I hoisting opera- 
"hoisting" or "hoisting equipment" with "crane' ' throughout tor", added "with a conventional crane, hydraulic crane or 
the section; in Subsection A, after "crane operator with", tower crane endorsement"; in Paragraph (2), after "pre- 
deleted "a conventional crane, hydraulic crane or tower scribed by the department", added the remainder of the 
crane" and added "an"; and in Subsection C, after "must ac- sentence;.deleted former Paragraph (4), which ,permitted 
cumulate", deleted "five hundred" and added "fifty". the issuance of a license to a person who had three years' 
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experience operating a conventional crane, hydraulic 
crane or tower crane, and added Paragraph (4); in Subsec- 
tion B, in Paragraph (2), after "prescribed by the depart- 
ment", added the remainder of the sentence and in Para- 
graph (4), at the beginning of the sentence, added "within 
the past three yeas", after "three years, has", deleted "had 
at least two years' experience" and added "completed at 
least five hundred hours of seat time", and after "means of 
mobility", deleted "or otherwise demonstrates his operat- 
ing experience and competency by examination prescribed 


60-15-8. License renewal. 


BUSINESS LICENSES 


60-15-11 


by the department" and added the remainder of the sen- 
tence; in Subsection E, after "log book of", deleted "his" 

and added "the class III hoisting operator's", 3" after " ‘opera- 
tor's seat time", added "within the past three years", after 


"five hundred hours of seat time", deleted "or six thousand 


hours of experience", and after "class II hoisting operator", 
added the remainder of the sentence; and added Subsec- 
tions F through I. } 

The 1995 amendment, effective July 1, 1995, rewrote 
this section. 


A. A license issued pursuant to Section 60-15-7 NMSA 1978 shall be valid for two years from 


the date of issuance. 


B.. License renewal procedures shall be prescribed by the department by rule. 

C. Any license not renewed by the expiration date shall be considered expired, and the licensee 
shall not operate a crane within the state until the license is renewed. Operating a crane with an 
expired license shall be considered unlicensed operation and shall subject the person whois oper- 
ating the crane to the penalties as provided inthe Crane Operators Safety Act. 

D, The department shall adopt and promulgate rules for renewal of an expired license and tied 


require the licensee to reapply as a new applicant. 


History: Laws 1998, ch. 183, § 8; 1995, ch. 138, § 6; 
2013, ch. 76, § 3; 2017, ch. 31, § 7. 

The 2017 amendment, effective June 16, 2017, re- 
placed "hoisting" or "hoisting equipment" with "crane" 
throughout the section. 

The 2013. amendment, effective July 1, 2013, provided 
for renewal of licenses; prohibits a licensee whose license 
has expired from operating hoisting equipment until 
the license is renewed; provided for penalties for viola- 
tions of this section; in Subsection B, after "department 
by", deleted "regulation" and added "rule"; deleted former 


60-15-9. License fees. 


Subsection C, which provided a misdemeanor penalty for 
operating hoisting equipment after the expiration of a li- 
cense; and added Subsections C and D. 

The 1995 amendment, effective July 1, 1995, sub- 
stituted "Section 60-15-7 NMSA 1978" for "Section 7 of 
the Hoisting Operators Safety Act" in Subsection A; in 
Subsection.C, substituted "class I" for "first class", substi- 
tuted "class II" for "second class", substituted "class III" 
for "third class", and substituted "less than one hundred 
dollars ($100) or more than three hundred dollars ($300)" 


for "more than five hundred dollars ($500)". 


Applicants. for licensure shall pay a fee set. by the department not to exceed; 
A, seventy-five dollars ($75.00) for an initial license or a renewal; and 
B. five dollars ($5.00) per month in late fees for failure to renew a license within the allocated 


time period. 


History: Laws 1993, ch. 183, § 9. 


60-15-10. Repealed. 


Repeals. — Laws 1995, ch. 138, § 10, repeals 60-15-10 
NMSA 1978, as enacted by Laws 1993, Chapter 183, Sec- 
tion 10, creating the Hoisting Operators Fund, effective 


July 1, 1995. For provisions of former section, see the 1994 
NMSA 1978 on NMOneSource.com. 


60-15-11. Fines; denial, suspension or revocation of license; stop work 
orders; injunctive proceedings; violations. 


A. Notwithstanding any other provision of the Crane Operators Safety Act, the department 
upon reasonable cause that a violation of the provisions of the Crane Operators Safety Act or a 
rule adopted pursuant to that act has occurred that creates a health or safety risk for the com- 
munity, which requires immediate action, may issue a stop work order. At any time after service 
of the order to stop work, the person may request a prompt hearing to determine whether a vio- 
lation occurred. If a person fails to comply with a stop work order within twenty-four hours, the 


270 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


60-15-12 CRANE OPERATORS SAFETY 60-15-12 


department may bring a suit for a temporary restraining order and for injunctive relief to prevent 
further violations. 

B. -Whenever the department possesses evidence that indicates a person has engaged in or 
intends to engage in an act or practice constituting a violation of the Crane Operators Safety Act 
or a rule adopted pursuant to that act, the department may seek temporarily or permanently to 
restrain or to enjoin the act or practice. The department shall not be required to post a bond when 
seeking a temporary or permanent injunction. 

C. Unless otherwise-provided in the: Crane Operators Safety Act, it is a violation of that act for 
a person to: 

(1) operate, or employ a person’ to operate, a crane in construction, demolition or excava- 
tion work without a valid license issued pursuant to the Crane Operators Safety Act; 

(2) refuse to comply with a stop work order issued by the department; 

(3) ‘refuse or fail to comply with the provisions of the Poth Operators Shr Act or a rule 
adopted pursuant to that act; 

(4) make a material misstatement in an application for licensure; 

(5) intentionally make a material misstatement to the department during an official 
investigation; 

(6) aid or abet another in violating provisions of the Crane Operators Safety Act or a rule 
adopted pursuant to that act; 
(7) alter or falsify a license issued by the department; or 

(8) fail to furnish to the department, its investigators or its representatives information 
requested by the department in the course of an official investigation. 

D. The department may deny, suspend or revoke a license for a violation of the rules adopted 
by the department pursuant to the Crane Operators Safety Act or for a violation of the provisions 
of that act. . 

E. Disciplinary proceedings may be instituted by sworn complaint by any person, including 
department staff or a member of the council, and shall conform with the provisions of the Uniform 
Licensing Act. 

F. The department may issue a citation and fine to an individual or business for violation of 
the provisions of the Crane Operators Safety Act. The amount of such fines and terms of such or- 
ders shall be established by the department by rule subject to the limitations of Section 60-15-13 
NMSA 1978. : 


History: Laws 1998, ch. 183, § 11; 1995, ch. 138, § 7; and revocation of a license for negligent or reckless op- 
2013, ch. 76, § 4; 2017, ch. 31, § 8. eration of hoisting equipment; and added Subsections A 

The 2017 amendment, effective June 16, 2017, re- through F, 
placed "hoisting" or "hoisting equipment” with "crane" The 1995 amendment, effective July 1, 1995, added 
throughout the section. "Reprimand; fines; suspension or" in the Section heading, 

The 2013 amendment, effective July 1, 2013, provided inserted "reprimand or fine a licensee or suspend or" and 
for stop work orders, injunctive proceedings, and disciplin- substituted "violation of the rules and regulations adopted 
ary action; in the title, deleted "reprimand", after "fines", by the department or for any violation of the provisions of 
added "denial", and after "license", added "injunctive pro- the Hoisting Operators Safety Act" for "that causes dam- 
ceedngs; violations"; deleted the former language of the age to property or injury to an individual”. 


section, which provided for reprimands, fines, suspension 


60-15-12. Licensure denial, suspension or revocation; hearing; appeals. 


The superintendent shall, before denying a license to an applicant, or revoking or suspending 
a license for a violation of any provision of the Crane Operators Safety Act, provide for a hearing 
pursuant to the provisions of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. 


History: Laws 1993, ch. 183, § 12; 2005, ch. 52, § 2; The 2005 amendment, effective July 1, 2006, required 
2017, ch. 31, § 9. that before the superintendent can deny a license or re- 
The 2017 amendment, effective June 16, 2017, de- voke or suspend a license, the superintendent must pro- 
leted "Hoisting" and added "Crane" prior to "Operators vide the applicant or licensee a hearing pursuant to the 
Safety Act", Uniform Licensing Act [61-1-1.NMSA 1978]. 
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60-15-13. Civil and administrative penalties. 


A. A person who engages in unlicensed operation may be assessed an administrative penalty 
not to exceed one thousand dollars.($1,000). 

B. An employer, firm, partnership, corporation, association or other organization that ‘tne 
ingly violates the provisions of the Crane Operators. Safety Act may be assessed an administrative 
penalty not to exceed five thousand dollars ($5,000). 

C. Any licensed crane operator who.violates a provision of the Crane Operators Safety acts may 
be assessed an administrative penalty not to exceed five thousand dollars ($5,000). 

D. The department may bring an action in a court of competent jurisdiction,to enforce the pro- 
visions of or to enjoin a person from violating the provisions of the Crane Operators Safety Act. 
If the court finds that a violation has occurred, the person who committed the violation shall be 
liable for the expenses incurred by the department in investigating and enforcing the provisions of 


that act plus reasonable attorney fees and costs associated with court action. 


History: Laws 1993, ch. 183, § 13; 1995, ch. 138, § 8; 
2018, ch. 76, § 5; 2017, ch. 31, § 10. 

The 2017 amendment, effective June 16, 2017, re- 
placed "hoisting" with "crane" throughout the section. 


The 2013 amendment, effective July 1, 2013, pro- ' 


vided for administrative, rather than civil and criminal, 
penalties; in the title, deleted, "Violations; criminal"; in 
Subsection A, between "A person who" and "engages in 


unlicensed", deleted language which provided that the op- ; 


eration of a crane without a license was a misdemeanor, 


and added the remainder of the sentence; in Subsection’ 


B; between "An employer" and "firm, partnership", de- 
leted language which provided that knowingly allows an 
unlicensed person to operate hoisting equipment was a 
misdemeanor; and added the remainder of the sentence; 


in Subsection C, after "may be assessed", deleted "a civil" 


and added "an administrative" and after "penalty not to 
exceed", deleted "one thousand dollars ($1;000) for éach 
day during any portion of which’a violation occurs" and 
added "five thousand dollars ($5,000)", and deleted former 
Subsection E, which provided for administrative penalties 
not to exceed one thousand dollars. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "a hoisting operator's" for "the appropriate" and 
substituted "less than one hundred dollars ($100) or more 
than three hundred dollars ($300)" for "more than five 
hundred dollars ($500)" in Subsection A, substituted "An 
employer or his representative" for "A person" and made a 
minor stylistic change in Subsection B, and added Subsec- 
tions C through E. 


A 


60-15-14. Crane operators licensure examining council; appointed. 


A. The "crane operators licensure examining council" is created. The members of the council 
shall serve at the pleasure of the superintendent. The superintendent shall appoint at least five 
members to the council with consideration given to geographical representation and proportional 
representation of operator, contractor, labor and public members. The members of the council shall 
include at least: | 

(1) one class I crane operator; 

(2) one contractor, as defined by Section 60-13-3 NMSA 1978, who SER Iane at least one 
crane operator; 

. (3) one:representative of organized labor; and 

(4) two'members from the public at large who are not licensed crane operators. 

B. The duties of the council include: 

(1) reviewing and approving the applications, qualifications and examinations of appli- 
cants for licensure as crane operators and recommending to the superintendent whether licensure 
should be granted based on their evaluation of the operating experience and competence of the 
applicants; 

(2) reporting findings and. recommendations from the hearings to the superintendent; 

(3) . proceeding according to regulations adopted by the department; and 

(4) . approving examinations and training programs that meet the requirements of the fed- 
eral occupational safety and health administration, United States department of labor or occupa- 
tional health and safety bureau of the spnprtnent of environment. 


History: Laws 1993, omy 1838, § 14; 1995, ch. 138, ‘ 9; 
2005, ch. 52, § 3; 2013, ch. 76, § 6; 2017, ch. 81, § 11." 

The 2017 dmendniént; affective Jane 16, 2017, re- 
placed "hoisting" with "crane" throughout the section. 


The 2013 amendment, effective July 1, 2013, clarified 
the structure of the licensure examining council; deleted 
the introductory paragraph, which provided the structure 
of the licensure examining council; added Subsection A; 
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and in Subsection B, added the introductory sentence and 
Paragraph (4), 

The 2005 amendment, effective July 1, 2006, in- 
creased the number of members to the hoisting operators 
licensure examining council to five members; required 
that the superintendent give consideration to geographi- 
cal representation in the appointment of members to the 
council; and required that one member be a representative 


PECAN BUYERS LICENSURE 


60-16-2 


of organized labor and that two members be public mem- 
bers who are not licensed hoisting operators. 

The 1995 amendment, effective July 1, 1995, in the 
third sentence in the introductory paragraph substituted 


- "class I" for "first class" and added "who employs one or 


more hoisting operators", and inserted "and approving" in 
Subsection A. 


60-15-15. Crane Operators Safety Act fund created; purpose; 


appropriation. 


A. The "Crane Operators Safety Act fund" is created in the state treasury. The fund shall consist 
of legislative appropriations to the fund; fees charged by the department pursuant to the Crane 
Operators Safety Act; gifts, grants, donations and bequests to the fund; and income from invest- 
ment of the fund. Money in the fund shall not revert to any other fund at the end of a fiscal year. 

B. The fund shall be administered by the department, and money in the fund is appropriated 
to the department for the purpose of carrying out the provisions of the Crane Operators Safety 
Act. Expenditures from the fund shall be made on warrants drawn by the secretary of finance and 
administration pursuant to vouchers signed by the superintendent or the superintendent's autho- 


rized representative. . 


History: Laws 2005, ch. 52, § 4; 2017, ch. $1, § 12. 


The 2017 amendment, effective June 16, 2017, re- 
placed "hoisting" with "crane" throughout the section. 


ARTICLE 16 


Pecan Buyers Licensure 


6-1. Short title. 
60-16-2, Definitions. 
6-3. New Mexico department of agriculture; peace 
officer; powers and duties; rulemaking. 
60-16-4. Buyer's license requirement; application. 


60-16-1. Short title. 


6-5. Duties of buyer; record of purchase. 

60-16-6. Hxemptions. . 
6-7. Violations; revocation of licerise; penalty. 
6-8. Disposition of fees. 


This act [60-16-1 through 60-16-8 NMSA 1978] may be cited as the "Pecan Buyers Licensure Act". 


History: Laws 2018, ch. 47, § 1. 


60-16-2. Definitions. 


~ As used in the Pecan Buyers Licensure Act: 


Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 1 effective July 1, 2018. 


A. "buyer" means a person engaged in the business of purchasing in-shell pecans from a pecan 
producer and includes an accumulator, buying station, cleaning plant, sheller, dealer or broker; 

B. "buying location" means a physical location where a buyer accepts in-shell pecans or a phys- 
ical location where records relating to the purchase of in-shell pecans are maintained in the event 


the purchase of in-shell pecans is brokered; 


C.. "department" means the New Mexico department, of agriculture, its staff or authorized 


agents; 


D,.. "director" means the director of the New Mexico department of agriculture; 
EK. "in-shell pecan" means a pecan nut with its shell attached; 
F, "license" means an in-shell pecan buyer's license issued by the department pursuant to the 


Pecan Buyers Licensure Act; 
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G. "peace officer" means a full-time salaried and commissioned or certified law enforcement 
officer of a police or sheriff's department that is part of or administered by the state or a political 
subdivision of the state; 

H. "pecan producer" means a person who grows pecans; and» 

I. “personal identification document" means: 

(1) a driver's license; 
. (2) amilitary identification card; or 
(3) a passport issued by the United States or by another country and reoreae by “ 
United States. 


History: Laws 2018, ch. 47, § 2. Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
{ 13h 2018, ch. 47, § 2 effective July 1, 2018: 


60-16-3. New Mexico department of agriculture; peace officer; powers 
and duties; rulemaking. 


A. The department shall: 
(1) establish an in-shell pecan licensing and inspection program directed at buyers of in- 
shell pecans; 
(2) adopt rules to carry out the provisions of the Pecan Buyers Licensure Act; and 
(3) collect a reasonable annual licensure fee, established in rule, but not to exceed five 
hundred dollars ($500). 
B. The department or a peace officer may inspect buying locations and documents related to 
the buying and selling of in-shell pecans to determine compliance with the Pecan Buyers Licen- 
sure Act or adopted rules. 


History: Laws 2018, ch. 47, § 3. , Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 3 effective July 1, 2018. 


60-16-4. Buyer's license requirement; a ea ae 


A. A license is required for: 
(1) the purchase of in-shell pecans by a buyer; and 
(2) each buying location used by a buyer. 
B. On an annual basis, a buyer shall submit an application to the department for a license. 
The information required on the application shall be established by department rule. 
C. ‘Alicense shall be valid for a period of twelve months, same ike and ‘ending on a date speci- 
fied by the department. 


History: Laws 2018, ch. 47, § 4. . Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 4 effective July 1, 2018. 


60-16-5. Duties of buyer; record of purchase. 


A. A buyer shall: 

(1)' not purchase in-shell pecans without a valid license; 

(2) comply with the provisions of the Pecan Buyers Licensure Act and adopted rules; 

(3) comply with state and federal requirements related to the movement of in-shell pecans; 

(4) ensure that all of the buyer's employees involved in the purchasing, receiving or ship- 
ping of in-shell pecans are trained on the provisions of the Pecan Buyers Licensure Act and ad- 
opted rules; 

(5) maintain accurate and legible written records, in a form approved by the department, 
of the purchase of in-shell pecans that are made in the course of the buyer's business; 

(6) ensure that records of the purchase of in-shell pecans are available for inspection by 
the department or a peace officer within forty-eight hours of the transaction; and’ 
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(7) retain records of the purchase of in-shell pecans for a minimum of two years. 
B. A purchase record shall include the: 
(1) location and date of the purchase; 
(2) name and address of the seller; 
(3) street address or physical location of the tree or the farm from where the in-shell pecans 
originated; 
(4) identification number contained on the personal identification document of the seller; 
(5) license plate number, make and model of the seller's motor vehicle; and 
(6) total weight of the in-shell pecans purchased. 
C. Ifa licensed buyer purchases in-shell pecans from another licensed buyer, the purchase 
record shall include the seller's name, address and telephone number, the date of origin of the in- 
shell pecans and the total weight of the in-shell pecans purchased. 


History: Laws 2018, ch. 47, § 5. Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 5 effective July 1, 2018. 


60-16-6. Exemptions. 


A. The Pecan Buyers Licensure Act does not apply to: 

(1) a person whose business is a grocery store, retail store, gas station or other similar 
operation and that conducts in-shell pecan transactions totaling less than one hundred pounds 
during any twelve-month period; 

(2) transactions involving in-shell pecans for personal consumption totaling less than fifty 
pounds during any twelve-month period; and | 

(38) brokers or other individuals, as approved by the department, that are engaged in in- 
shell pecan transactions, but that do not physically receive pecan shipments within the state. 

B. Additional exemptions to the licensing requirements of the Pecan Buyers Licensure Act may 
be granted by the director. 


History: Laws 2018, ch. 47, § 6. Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 6 effective July 1, 2018. 


60-16-7. Violations; revocation of license; penalty. 


A. The department may revoke a license for violations of the Pecan Buyers Licensure Act or 
the rules or orders promulgated pursuant to that act. The department may deny a subsequent 
license to a person found to be in violation of the Pecan Buyers Licensure Act. 

B. A person who violates the provisions of the Pecan Buyers Licensure Act, or a rule or order 
promulgated under that act, after a notice to cease and desist, is guilty of a penalty assessment 
misdemeanor, and the penalty assessment is two hundred fifty dollars ($250). 

C. Each day a person remains in violation of the Pecan Buyers Licensure Act constitutes a 
' separate offense. 


History: Laws 2018, ch. 47, § 7. Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 7 effective July 1, 2018. 


60-16-8. Disposition of fees. 


All fees collected pursuant to the Pecan Buyers Licensure Act shall be paid into the treasury of 
New Mexico state university and credited to the department for administration and enforcement 
of the Pecan Buyers Licensure Act. 


History: Laws 2018, ch. 47, § 8. Effective dates. — Laws 2018, ch. 47, § 9 made Laws 
2018, ch. 47, § 8 effective July 1, 2018. 
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CHAPTER 61 


Professional and Occupational Licenses 


Art. 
1. Uniform Licensing, 61-1-1 to 61-1-37, 
2. Optometry, 61-2-1 to 61-2-18 
3. Nursing, 61-3-1 to 61-3-31 
3A. Safe Harbor for Nurses, 61-3A-1 to.61-3A-3 
3B. Lactation Care Provider, 61-3B-1 to 61-3B-7 
4, Chiropractic, 61-4-1 to 61-4-17 
5. Dentistry, Repealed 
5A. Dental Health Care, 61-5A-1 to 61-5A-30 
5B. Impaired Dentists and Dental Hygienists, 61-5B-1 to 61-5B-11 
5C. Dental Amalgam Waste Reduction, 61-5C-1 to 61-5C-6 
6. Medicine and Surgery, 61-6-1 to 61-6-35 i? 
6A. Genetic Counseling Act, 61-6A-1 to 61-6A-10 
6B. Polysomnography Practice Act, 61-6B-1 to 61-6B-10 
6C. Physician Assistants, 61-6C-1.to 61-6C-8 
6D. Anesthesiologist Assistants, 61-6D-1 to 61-6D-10 
7. Impaired Health Care Provider, 61-7-1 to 61-7-12 
7A. Nutrition and Dietetics Practices, 61-7A-1 to 61-7A-15 
8. Podiatry, 61-8-1 to 61-8-17 
9. Psychologists, 61-9-1 to 61-9-19 
9A. Counseling and Therapy, 61-9A-1 to 61-9A-30 
10. Osteopathic Medicine, 61-10-1 to 61-10-22 
10A. Osteopathic Physicians' Assistants, Repealed 
11. Pharmacy, 61-11-1 to 61-11-29 
11A, Impaired Pharmacists, 61-11A-1 to 61-11A-8 
11B. Pharmacist Prescription Authority, 61-11B-1 to 61-11B-3 
12. Physical Therapy, Repealed 
12A. Occupational Therapy, 61-12A-1 to 61-12A-25 
12B. Respiratory Care, 61-12B-1 to 61-12B-17 
12C. Massage Therapy Practice, 61-12C-1 to 61-12C-28 
12D. Physical Therapy, 61-12D-1 to 61-12D-19 
12E. Naprapathic Practice, Repealed 
12F. Naprapathic Practice, 61-12F-1 to 61-12F-11 
12G. Naturopathic Doctors' Practice, 61-12G-1 to 61-12G-13 
18. Nursing Home Administrators, 61-13-1 to 61-13-17 
14, Veterinary Medicine, 61-14-1 to 61-14-20 
14A, Acupuncture and Oriental Medicine Practice, 61-14A-1 to 61-14A-22 
14B. Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices, 
61-14B-1 to 61-14B-25 
14C, Medical Assistants, 61-14C-1 
14D. Athletic Trainer Practice, 61-14D-1 to 61-14D-19 
14K. Medical Imaging and Radiation Therapy Health and Safety, 61-14E-1 to 61-14E-12 
14F, Uniform Athlete Agents, 61-14F-1 to 61-14F-19 
15. Architects, 61-15-1 to 61-15-13 
16. Auctions, 61-16-1 to 61-16-17 
17. Barbers, Repealed 
17A. Barbers and Cosmetologists, 61-17A-1 to 61-17A-25 
17B. Body Art Safe Practices Act, 61-17B-1 to 61-17B-18 
18. Collection Agencies, Repealed 
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Art. 


18A. Collection Agencies, 61-18A-1 to 61-18A-33 


19. Cosmetology, Repealed 
19A. Cosmetology, Repealed ° : C75 
20. Dry Cleaning Industry, Repealed 


4 


21. Embalmers and Funeral Directors, Repealed 


22. Employment Agencies, Repealed 


23. Engineering and Surveying, 61-23-1 to 61-23-36 


24. Hearing Aid Dealers and Fitters, Repealed 


24A. Hearing Aid Dispensers, Repealed 


24B. Landscape Architects, 61-24B-1 to 61-24B-17 ' 
24C. Interior Designers, 61-24C-1 to 61-24C-17 
24D. Home Inspectors, 61-24D-1 to 61-24D-16 


25. Massage Practitioners, Repealed 
26. Polygraphers, Repealed 
27. Private Investigators, Repealed 


27A. Private Investigators and Polygraphers, papeatel 
27B. Private Investigations, 61-27B-1 to 61-27B-36 


28. Public Accountants, Repealed 
28A. Public Accountancy, Repealed 


28B. 1999 Public Accountancy Act, 61-28B-1 to 61-28B-29 ) Nets 


29. Real Estate Brokers and Salesmen, 61-29-1 to 61-29- 29 


29A. Thanatopractice, Recompiled 


30. Real Estate Appraisers, 61-30-1 to 61-30-24 
31. Social Work Practice, 61-31-1 to 61-31-25 


32. Funeral Services, 61-32-1 to 61-32-31 


33. Utility Operators, 61-33-1 to 61-33-10 


34, Signed Language Interpreting Practices, 61-34-1 to 61-34-17 si 
35. Unlicensed Health Care Practice, 61-35-1 to 61-35-8 
36. Lactation Consultant Practice, 61-36-1 to 61-36-6 _ 
37. Tobacco Products, 61-37-1 to 61-37-25 © ~ 


ARTICLE 1 


Uniform Licensing 


Sec. 

61-1-1, Short title. 

61-1-2, Definitions. 

61-1-3, Opportunity for licensee or applicant to have hearing, 
61-1-3,1, Limitations, 


61-1-3.2, Unlicensed activity; disciplinary proceedings; 


civil penalty. 
61-1-3.3. Conversion therapy; Bronnila for disciplinary: 
action, 


61-1-3.4. Fingerprints not bequiled for license renewal, 
61-1-3.5. Incomplete application; notice; expiration, 
61-1-4. Notice of contemplated board action; request for 


hearing; notice of hearing. 
61-1-5. Method of service. 
61-1-6. Venue of hearing. © 
61-1 


-1-7. Hearing officers; hearings; fusblic excaptifu; @X- | 


cusal; protection of witness and information. 
1-8. Rights of person entitled to hearing. 
-1-9. Powers of board or hearing officer in connection 
with hearings. 
61-1-10. Enforcement of board orders and contempt pro- 
cedure. 
61-1-11. Rules of evidence. 
61-1-12. Record. 


Sec, 

61-1-18, 
61-1-14, 
61-1-15;, 


61-1-18., 
61-1-19. 
61-1-20, 
61-1-21. 


61-1-16. 
61-1-17. 


Decision. 

Service of decision: 

‘Procedure where person fails to request or ap- 
pear for hearing. 

Contents of decision. 

Petition for review. 

Repealed. 

Stay. 

Repealed. 

Power of board to reopen’'the case. 


61-1-22, 61-1-23. Repealed. 


61-1-24, 
61-1-25. 
61-1-26. 
61-1-27. 
61-1-28, 
61-1-29. 
61-1-30. 
61-1-31. 


Power of board to seek injunctive relief, 
Declaratory Ce aid 

Repealed, 

Repealed. 
Purpose of act; liberal interpretation, 
Adoption of rules; notice and hearing. 
Repealed. 

Validity of rule; judicial review. 


61-1-31.1. Expedited licensure; issuance, 
61- 1-31.2. Temporary or Prpvagonal, license; evidence of 
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insurance, 
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61-1-1 


Sec. 


regulations. 

61-1-33. Declaratory rulings. 

61-1-34;, Expedited licensure; military service members, 
spouses and dependents and veterans; 
waiver of fees. 


61-1-1. Short title. . 


UNIFORM LICENSING 


61-1-32. Petition for adoption, amendment or repeal of | 


61-1-2 


Sec. 


_61-1-35, Occupational or professional licenses and certi- 


fication; qualification. . 
Criminal convictions; exclusion from licensure; 
disclosure requirement, 
61-1-37. Residency in New Mexico not a requirement for 
licensure. 


61-1-36. 


Chapter 61, Article 1 NMSA 1978 may be cited as the "Uniform Licensing Act". 


History: 1953 Comp., § 67-26-1, enacted by Laws 1957, 
ch, 247, § 1; 1971, ch. 54, § 1; 2021 (1st S.S.), ch. 3, § 7. 

Compiler's notes. — Laws 2002, ch. 83, §§ 2 to 4 pur- 
ported to enact new sections under the Uniform Licensing 
Act, but those sections were relocated to appear follow- 
ing the State Civil Emergency Preparedness Act, which is 
compiled as 12-10-1 to 12-10-10 NMSA 1978. 

Cross references. — For State Rules Act, see 14-4-1 
NMSA. 1978 et seq. 

For criminal offender employment, see 28-2-1°>-NMSA 
1978. 

For the Parental Responsibility Act, see 40-5A-1 NMSA 
1978 et seq. 

The 2021 (1st S.S.) amendment, effective June 29, 
2021, changed "Sections 67-26-1 through 67-26-31 NMSA 
1953" to "Chapter 61, Article 1 NMSA 1978". 


ANNOTATIONS - 


Due process. — A regulation of the New Mexico 
board of psychologist examiners requiring an oral ex- 
amination for reinstatement ofa retiree's license was 
rationally related to a legitimate governmental pur- 
pose; however, the examination might not comply with 
due process, and, thus, an applicant for reinstatement 
was entitled to a hearing on the rational justification 
for the oral examination requirement. Mills v. N.M. 
State Bd. of Psychologist Exam'rs, 1997- NMSC- 028, 128 
N.M. 421, 941 P.2d 502. 

Appeals. — Because the Uniform Licensing Act did not 
provide a retired psychologist with a basis for appealing a 
decision of the New Mexico board of psychologist examin- 
ers to require an oral examination for reinstatement of her 
license, she could request a writ of certiorari to obtain re- 
view of the board's alleged due process violations, Mills v. 
N.M. State Bd. of Psychologist Exam'rs, 1997-NMSC-028, 
123 N.M. 421, 941 P.2d 502. 

Revocation must be based on substantial evi- 
dence. — In administrative adjudications where a per- 
son's livelihood (a property right) is at stake, any action 
depriving a person of that property must be based upon 
such substantial evidence as would support a verdict in a 
court of law. Young v. Board of Pharmacy, 1969-NMSC-168, 
81 N.M.5, 462 P.2d 139. 

Naked hearsay insufficient. — In proceedings to re- 
voke a license to conduct a business or profession, where, 
by law, the licensee is entitled to a hearing before the 1i- 
censing authority, revocation based solely upon hearsay 
evidence is unwarranted. Young v. Board of Pharmacy, 
1969-NMSC-168, 81 N.M. 5, 462 P.2d 139. 


61-1-2. Definitions. 


' As used in the Uniform Licensing Act: 
A. "board" means: 
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License not revocable on grounds for original de- 
nial. — An administrative agency, having once issued a 
license to an applicant who has made full disclosure of all 
pertinent facts, may not revoke that same license for rea- 
sons that would not have permitted issuance of the license 
in the first instance. Roberts v. State Bd. of Embalmers & 
Funeral Dirs., 1967-NMSC-257, 78 N:M. 586, 434 P.2d 61. 

Barring fraud and misrepresentation and the existence 
of statutory authority, state may not revoke the license is- 
sued previously to party for the reason that party did not 
have two years of college training required by the statute 
when, in fact, at the time appellant granted the license 
to party, state knew that appellee did not have said col- 
lege work but, nevertheless, proceeded to grant the license 
under a policy which, in effect, eliminated the college re- 
quirement. Roberts v. State Bd, of Embalmers & Funeral 
Dirs., 1967-NMSC-257, 78 N.M. 536, 434 P.2d 61. 

Specification of "unprofessional conduct" not re- 
quired. — A board may suspend or revoke a license to 
practice a profession for "unprofessional conduct" without 
its being required to first specify by regulation or rule ex- 
actly what acts may be so considered. Young v. Board of 
Pharmacy, 1969-NMSC-168, 81 N.M. 5, 462 P.2d 139. 

Preexisting account not required to receive 
funds. — No law or regulation of the New Mexico real 
estate commission requires a custodial, trust or escrow ac- 
count prior to the receipt of funds appropriate for deposit 
in such account. McCaughtry v. N.M. Real Estate Comm'n, 
1970-NMSC-1438, 82 N.M. 116, 477. P.2d 292. 

Law reviews. — For note,."Police Power and. the De- 
sign of Buildings," see 5 Nat. Res. J. 122 (1965). 

For article, "An Administrative Procedure Act for New 
Mexico," see 8 Nat. Res. J. 114 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 58 Am, 
Jur. 2d Occupations, Trades, and Professions §§ 1 to 10. 

Single or isolated transactions as falling within. provi- 
sions of commercial or occupational licensing require- 
ments,.93 A.L.R.2d 90, 

Physician's or other healer's conduct, or conviction of of- 
fense, not directly related to medical practice, as ground 
for disciplinary action, 34 A.L.R.4th 609. 

Physician's or other healer's conduct in connection with 
defense of or resistance to malpractice action as ground 
for revocation of license or other disciplinary action, 44 
A.L.R.4th 248. 

Failure of building and construction artisan or contrac- 
tor to procure business or occupational license as.affecting 
enforceability of contract or right to recover for work done 
- modern cases, 44 A.L.R.4th 271. 

Validity of state or municipal tax or license fee upon oc- 
cupation of practicing law, 50 A.L.R.4th 467. 
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(1) the construction industries commission, the construction industries division and the 
electrical bureau, mechanical bureau and general construction bureau of the construction indus- 
tries division of the regulation and licensing department; 

(2) the manufactured housing committee and chee fence housing division of the 'regu- 


lation and licensing department; 


(3) the crane operators licensure examining council; 
(4) a board, commission or agency that administers a profession or occupation licensed 


pursuant to Chapter 61 NMSA 1978; and 


(5) any other state agency to which the Uniform Licensing Act is apuliel by law; 
B. "applicant" means a person who has applied for a license; ~ 
C, "expedited license", whether by examination, endorsement, credential or reciprocity, means 
a license issued to a person in this state based on licensure in another state or territory of the 
United States, the District of Columbia or a foreign country, as applicable; 
D, "initial license" means the first regular license received froma board for a person who has 


not been previously licensed; 


E. "license" means a certificate, permit or other authorization to engage in a profession or oc- 


cupation regulated bya board; 


F, "licensing jurisdiction" means another state or territory of the United States, the District of 


Columbia or a foreign country, as applicable; 


G. "regular license" means a license that is not issued asa temporary or provisional license; 

H. "revoke a license" means to prohibit the conduct authorized by the license; and 

I. "suspend a license" means to prohibit, for a stated period of time, the conduct authorized by 
the license. "Suspend a license" also means to allow, for a stated period of time, the conduct autho- 
rized by the license, subject to conditions that are reasonably related to the grounds for suspen- 


sion. 


History: 1953 Comp., § 67-26-2, enacted by Laws 
1957, ch. 247, § 2; 1959, ch. 228, § 13; 1969, ch. 6, $ 1; 
1971, ch. 54, § 2; 1973, ch. 259, § 4; 1977, ch. 245, § 165; 
1981, ch. 62, § 16; 1981, ch. 349, § 1; 1988, ch. 295, § 26; 
1989, ch. 6, § 49; 1989, ch. 51, § 26; 1989, ch. 387, § 16; 
1990, ch. 75, § 24; 1991, ch. 147, § 26; 1993, ch, 49, § 31; 
1998, ch. 171, § 25; 1998, ch. 295, § 1; 2002, ch. 83, $1; 
2022, ch. 89, § 1. 

The 2022 amendment, effective May 18, 2022, in- 
cluded "the crane operators licensure examining council" 
within the definition of "board", revised the definition of 
"license", removed the definition of "emergency", and de- 
fined "expedited license", "initial license", "licensing ju- 
risdiction" and "regular license", as used in the Uniform 
Licensing Act; in Subsection A, ‘added a new Paragraph 
A(3)' and redesignated former Paragraphs A(3) and A(4) 
as Paragraphs A(4) and A(5), respectively; added new 
Subsections C and D and redesignated former Subsec- 
tion C as Subsection E; in Subsection E, after "to engage 
in", deleted "each of the professions and occupations" and 
added "a profession or occupation", and after "regulated 
by", deleted "the boards enumerated in Subsection A of 
this section" and added "a board"; added new Subsections 
F and G-and redesignated former Subsections D and E 
as Subsections H and I, respectively; and deleted former 
Subsection F, which defined "emergency". 

The 2002 amendment, effective March 5, 2002, added 
Subsection F. 


The 19938 amendment, effective June 18, 1993, re- 
wrote Subsection A. 

The 1991 amendment, effective June 14, 1991, in 
Subsection A, added Paragraphs (35) and (36), designated 
former Paragraph (35) as Paragraph (37) and made a re- 
lated stylistic change, and made a minor stylistic change 
in Subsection EH. 

The 1990 amendment, effective May 16, 1990, in 
Subsection A, substituted "professional. engineers:.and 
surveyors" for "professional engineers and: land survey- 
ors" in Paragraph (16), substituted "construction indus- 
tries commission and construction industries. division" 
for "construction industries committee and division": in 
Paragraph (20), deleted."Polygraphy Act and the" preced- 
ing "Private Investigators Act" in Paragraph (25), added 
present Paragraphs (28) to (34), designated former Para- 
graph (28) as present Paragraph (35), and made a minor 
stylistic change. 

The 1989 amendment, effective bine 1, 1989, in 
Subsection A(20), substituted "regulation and licensing 
department" for "commerce and industry department’; 
in Subsection A(24), inserted "manufactured housing" 
preceding "division" and substituted "regulation and li- 
censing department” for "commerce and industry depart- 
ment"; added Subsection A(27); and paadnessergin former 
Subsection A(27) 8 as Stubsectian A(28). ; 


61-1-3. Opportunity for licensee or applicant to have hearing. 


Every licensee or applicant shall be afforded notice and an opportunity to be heard before the 
board has authority to take any action that would result in: 
A. denial of permission to take an examination for licensing for, which application has been 


properly made as required by board rule; 
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B. denial of a license after examination for any cause other'than failure to pass ‘an examination; 
C. denial of a ‘license for which ‘application has been properly made as required by board rule 
on the basis of reciprocity or endorsement or acceptance of a national certificate of qualification; 
- Dy “withholding the renewal of a license for any cause other than: 
(1) failure to pay any required renewal fee; 
(2) failure to meet continuing education requirements; or 
(3) issuance of a temporary license extension if authorized by statute; 


suspension of a license; 
revocation of a license; 


Bors so 


tion, unless a greater amount is provided by law; 


M. 


restrictions or limitations on the scope of a practice; 

the requirement that the applicant complete a program of Peniedial ‘education or treatment; 
monitoring of the practice by a supervisor approved by the board; 

the censure or reprimand of the licensee or applicant; 
compliance with conditions of probation or suspension for a specific period of ene 
payment of a fine for a violation not to exceed one thousand dollars ($1, 008) for each viola- 


corrective action, as specified by the board; or 


N. arefund to'the consumer of fees that were billed to and collected from the consumer by the 


licensee. 


History: 1953 Comp., §. 67-26-38, enacted by Laws 
1957, ch. 247, § 3; 1981, ch. 349, § 2; 1993, ch. 295, § 2; 
2020, ch. 6,.§ 3. 

The 2020 amendment, effective July 1, 2020, in the 
introductory paragraph, after "take any action", deleted 
"which" and added. "that". 

The 1993 amendment, effective June 18, 1998, added 
the Paragraph (1) designation and Paragraphs (2) and 
(3), te Subsection D;.added Subsections G through N; and 
made stylistic changes throughout the section. 


a ANNOTATIONS 


Sufficiency of notice and hearing determined 
under due process standards. — Because there is no 
precise statutory guideline for a proceeding under this 
section and due procegs requires adequate notice and a 
hearing before the state can take action seeking remuner- 
ation against. a licensee, the sufficiency of the notice and 
hearing must be determined under a constitutional due 
process analysis. Rex, Inc. v. Manufactured Hous. Comm., 
2003-NMCA-134, 134 N.M. 533, 80 P.3d 470, 

A constitutional due process analysis under this section 
must consider and balance three factors: (1) the private 
interest affected, (2) the risk of an erroneous depriva- 
tion of the interest with the procedures used, and,(3) the 
government's interest, including the fiscal and adminis- 
trative burdens of providing additional procedures. Rex, 
Inc..v. Manufactured Hous. Comm., 2003- NMCA-134, 134 
N.M. 533, 80 P.3d 470. 

Due process requirements were satisfied where the no- 
tice of contemplated action cited the statute and the rules 
the committee relied upon in contemplating the attach- 
ment of the consumer bond, contained information about 
the actual bond, and outlined the general nature of the 
evidence, and where the licensee had a full and fair oppor- 
tunity to be heard on the issue of whether collateral estop- 
pel applied on the issues of misrepresentation and loss by 
the consumers. Rex, Inc. v. Manufactured Hous. Comm,, 
2003-NMCA-1384, 134 N.M. 533, 80 P.3d 470. 

Probable cause hearing not necessary before re- 
vocation proceedings. — A licensee is not deprived of 
any due process rights when no probable cause hearing 
is conducted prior to the institution of license revocation 
proceedings. Keney v, HReCNSD ihe 718 F.2d 352 (10th Cir, 
1983). 
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Charging board not disqualified in hearing on 
charge. — The board of medical examiners has exclu- 
sive jurisdiction of the granting and revoking of certifi- 
cates admitting physicians and surgeons to practice and, 
in view of the absence of a provision for disqualification 


of board members, proceedings before the board may not 


be restrained merely by reason of the fact that the board 
itself initiated the proceedings against a physician and 
was, therefore, an interested party. Seidenbergv. N.M. Bd. 
of Med. Exam'rs, 1969-NMSC-028, 80. N.M, 135, 452 P.2d 
469, 

Zealin performing public duty does not disqualify. 
Seidenberg v..N.M; Bd. of Med. Exam'rs, 1969-NMSC-028, 
80 N.M, 135, 452 P.2d 469, 

Authority of pharmacy board. — Subsection L 
grants the board of pharmacy authority to fine pharma- 
cist licensees up to $1,000.00 for any violation of the Phar- 
macy Act, Section 61-11-1 NMSA 1978 et seq., or for a vio- 
lation of provisions of the board's rules and regulations for 
which the Pharmacy Act authorizes disciplinary action. 
Additionally, Subsection L grants the board authority to 
impose fines of the same amounts upon non-pharmacist 
registrants and licensees over whom the board has the 
power to impose other forms of discipline including license 
or registration revocation and suspension. As to persons 
over whom the board lacks such disciplinary powers un- 
der the Pharmacy Act, the Uniform Licensing Act does 
not grant the power to impose fines. 1995 Op. Att'y Gen. 
No: 95-01, 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Licenses and Permits §§ 16, 57, 139. 

Validity of statute or ordinance vesting discretion as to 
license in public officials without prescribing a rule of ac- 
tion, 12 A.L.R. 1435, 54 A-L.R. 1104, 92 A.L.R. 400. 
~ Suspicion of intended violation of its conditions as 
ground for refusal of license, 27 A.L.R. 325. 

‘Personal liability of public officers for refusing to grant 
license, 85 A.L.R. 298. 

License holder's right to question propriety of issuing 
license to other persons, 109 A.L.R. 1259. 

What amounts to conviction or satisfies requirement as 
to showing of conviction, within statute making conviction 
a ground for refusing to grant or for cancelling license or 
special privilege, 113 A.L.R. 1179. © 

Prohibition as means of :controlling licensing official, 
115.A.L.R,.15, 159 A\L.R. 627. 
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Revocability of license for fraud or other misconduct be- Right to attack validity of statute, ordinance or regu- 
fore or at the time of its issuance, 165 A.L.R, 1138. : lation relating to occupational or professional license as 

Change in law pending epphcation for permit or license, affected by applying for, or securing, license, 65 A.L.R. 2d 
169 A.L.R. 584. 660. 

Construction of "grandfather clause" of statute or or- Bias of members of license revocation board, 97 
dinance regulating or licensing business or occupation, 4 A.L,.R.2d 1210. 
A.L.R.2d 667. 53 C.J.S. Licenses §§ 43, 55. 


Right of person wrongfully refused license upon proper 
application therefor to do act for which license is required, 
30 A.L.R.2d 1006. 


61- 1-3. 1. Limitations. 


A. An action that eee have any of the effects specified in Sutaestnnd D through. N of Sec- 
tion 61-1-3 NMSA 1978 or an action related to unlicensed activity shall not be initiated by a board 
later than two years after the discovery by the board of the conduct that would be the basis for the 
action, except as provided in Subsection C of this section. 

B. The time limitation contained in Subsection A of this section shall be tolled by any civil 
or criminal litigation in which the licensee or applicant is a party arising from: substantially the 
same facts, conduct or transactions that would be the basis for the board's action. 

C. The New Mexico state board of psychologist examiners shall not initiate an action that 
would result in any of the actions specified in Subsections D through N of Section 61-1-3 NMSA 
1978 later than five years after the conduct of the psychologist or psychologist associate that is the 
basis for the action. However, if the conduct that is the basis for the action involves a minor ora 
person adjudicated incompetent, the action shall be initiated, in the case of a minor, no later than 
one year after the minor's eighteenth birthday or five years after the conduct, whichever is last 
and, in the case of a person adjudicated incompetent, one year after the adjudication of incompe- 
tence is terminated or five years after the conduct, whichever is last. 

D. The New Mexico public accountancy board shall not initiate an action under the 1999 Pub- 
lic Accountancy Act [Chapter 61, Article 283B NMSA 1978] that would result in any of the actions 
specified in Subsections D through N of Section 61-1-3 NMSA 1978 later than two years following 
the discovery by the board of a violation of that act. | 


History: 1978 Comp., § 61-1-3.1, enacted by Laws board discovered the conduct giving rise to a disciplinary 


1981, ch. 349, § 3; 1989, ch. 41, § 1; 1992, ch. 10, § 27; action against a licensee, not when someone else, such as 
1993, ch. 218, § 40; 1993, ch. 295, § 4; 2008, ch. 334, § 1. a complaining party, discovered the conduct. N. M. Real 
The 2003 amendment, effective July 1, 2003, in Sub- Estate Comm'n v. Barger, 2012-NMCA-081, 284 P.3d 1112. 
section A, inserted "or an action related to unlicensed ac- Where a complaint was filed with the New Mexico real 
tivity", "by the board" and substituted "Subsection C" for estate commission in October 2008 against the licensed 
"Subsections C and D"; in Subsection D, inserted "1999" real estate broker which alleged that the broker was 
preceding "Public Accountancy Act", guilty of ethical violations in connection with a real estate 
The 1993 amendment, effective June 18, 1993, sub- contract executed by a seller of real estate and the broker 
stituted "Subsections D through N" for "Subsection D, E as buyer; the commission investigated the matter and, in 
or F" in Subsection A and the first sentence of Subsection May 2010, filed a notice of contemplated action against 
C; inserted "the discovery of' in Subsection A; substituted the broker threatening to revoke the broker's license; the 
"result in any of the actions" for "have any of the effects" notice of contemplated action was filed more than two 
in the first sentence of Subsection C; and rewrote Subsec- years after the complaining party discovered the broker's 
tion D, This section was.also amended by Laws 1993, ch. alleged unethical conduct, but less than two years after 
218, § 40. The section is set out as amended by Laws 1993, the commission discovered the conduct; the 1993 version 
ch, 295, § 4. See 12-1-8 NMSA 1978. of the statute did not specify whose discovery of unethi- 
The 1992 amendment, effective May 20, 1992, substi- cal conduct triggered the limitations period; and the 2003 
tuted "Subsections C and D" for "Subsection C" in Sub- amendment specified that discovery of the unethical con- 
section A, added Subsection D and made minor stylistic duct by the commission triggered the limitations period, 
changes throughout.the section. the limitations period began to run under the 1993 ver- 
The 1989 amendment, effective June 16, 1989,:in sion of the statute when the commission discovered the 
Subsection A, substituted "Subsection D" for "Subsections broker's conduct, not when the complaining party dis- 
D" and added "except as provided in Subsection C of this covered the conduct, N.M. Real Estate Comm'n v. Barger, 
section"; in Subsection B deleted ", transaction" following 2012-NMCA-081, 284 P.3d 1112. 
"conduct"; and added Subsection C, When limitation period begins to run. — The limi- 
tation period of this section begins to run from the date of 
ANNOTATIONS the licensee's culpable conduct. Varoz v. N.M. Bd. of Podia- 
When limitation period began to run under the try, 1986-NMSC- 051, 104 N.M. 454, 722 P.2d 1176. nent 
1993 version of the statute. — The 1993 version of Criminal prosecution tolls statute. — The crimi- 
the two-year limitations began to run when the licensing nal prosecution of culpable conduct serves only to toll the 
282 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-1-3.2 Ais UNIFORM LICENSING 61-1-3.3 


statute if litigation is commenced during the two-year pe- Varoz v. N.M. Bd. of Podiatry, 1986-NMSC-051, 104 N.M. 
riod following the criminal act. Varoz v. N.M. Bd. of Podia- 454, 722 P.2d 1176. 
try, 1986-NMSC-051, 104 N.M. 454, 722 P.2d 1176, Evidence outside of limitations period proper. 
If tolling applies, the limitation period is tolled from the — Where psychologist failed to object at the administra- 
time of indictment or information until the judgment of tive hearing to evidence concerning events that occurred 
conviction has been entered, but no longer, Varoz v. N.M... . outside of the statute of limitations; as such, the evidence 
Bd. of Podiatry, 1986-NMSC-051, 104 N.M, 454, 722 P.2d of the therapeutic relationship was properly presented in 
1176. order to provide context and background. N.M. State Bd. of 
Conviction is not "conduct". — Although the fact of Psychologist Exam'rs v. Land, 2003-NMCA-034, 1383 N.M. 
conviction, may provide a separate and independent ba- 362, 62 P.3d 1244, cert. denied, 133 N.M; 418, 63 P.3d 516. 
sis for revoking a professional license, a conviction is not Am. Jur, 2d, A.L.R. and C.J.S. references, — Appli- 
"conduct" within the meaning of this section and, there- cability of statute of limitations or doctrine of laches to 
fore, the two-year limitation period begins to run from the proceeding to revoke or suspend license to practice medi- 
time of the conduct, transaction or occurrence that under- cine, 51 A.L.R.4th 1147. 


lies the conviction rather than from the date of conviction. 


61-1-3.2. Unlicensed activity; disciplinary proceedings; 
civil penalty. 


A. A person who is not licensed to engage in a profession or occupation regulated by a board is 
subject to disciplinary proceedings by the board. 

B. Aboard may impose a civil penalty in an amount not to exceed one thousand dollars ($1,000) 
against a person who, without a license, engages in a profession or occupation regulated by the 
board. In addition, the board may assess the person for administrative costs, including investiga- 
tive costs and the cost of conducting a hearing. 


History: Laws 2008, ch. 334, § 3.- Effective dates. — Laws 2003, ch. 334, § 4 made Laws 
20038, ch. 334, § 3 effective July 1, 2003. 


61-1-3.3. Conversion therapy; grounds for disciplinary action. 


A. A person licensed pursuant to provisions of Chapter 61 NMSA 1978 shall not provide con- 
version therapy to any person under eighteen years of age. The provision of conversion therapy in 
violation of the provisions of this subsection shall be grounds for disciplinary action by a board in 
accordance with the provisions of the Uniform Ticensing Act. 

B. As used in this section: 

(1) "conversion therapy" means any’ fpiitetibe or treatment that seeks to change a person's 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic attractions or feelings toward persons of the 
same sex. "Conversion therapy" does not mean: 

(a) counseling or mental health services that provide acceptance, support and under- 
standing of a person without seeking to change gender identity or sexual orientation; or 

. (b) mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or unsafe sexual practices, without seeking to change gander identity or 
sexual orientation; 

(2) "gender identity" means a person's self-perception, or perception of that person by an- 
other, of the person's identity as a male or female based upon the person's BEDEAT ance, behavior 
or physical characteristics that are in accord with or opposed to the person's physical anatomy, 
chromosomal sex or sex at birth; and 

(3) "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether ac- 
tual or perceived, 


History: Laws 2017, ch. 132, § 1. ; ‘IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 132 contained no adjournment of the legislature. . 
effective date provision, but, pursuant to N.M, Const., art,. 
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61-1-3.4, Fingerprints not required for license renewal. 


When a professional or occupational board requires submission of Arle Atnte as Met of the 

initial license application, anda licensee: has provided fingerprints and the license has been is- 

sued, the board shall not require'a licensee to submit fingerprints again to’renew the license, but 
a licensee shall submit to a background investigation if required. 


History: Laws 2019, ch. 209, § 4. bi Effective dates, — Laws 2019, ch: 209, §9 made Laws 
‘ 2019, ch. 209, § 4 effective July 1, 2020. 


61-1-3.5. Incomplete application; notice; expiration. 


If a board deems an application for licensure incomplete, the board shall notify the applicant 
within thirty days, including the ways in which the application is incomplete. An incomplete ap- 
plication expires after one year. 


History: Laws 2022, ch. 39,$3.. . IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2022, ch. 39 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. it 


61-1-4., Notice of contemplated board action; request for RANI: notice 
of hearing. i 


A.. When investigating complaints against licensees, a board may issue investigative subpoe- 
nas prior to the issuance of a notice of contemplated action as provided in this section. 

B. When a board contemplates taking an action of a type specified in Subsection A, B or C of 
Section 61-1-3 NMSA 1978, it shall serve upon the applicant a written notice containing a state- 
ment: 

(1). that the applicant has failed to. satisfy the board of the applicant's apalifiestions to be 
examined. or to be issued a license, as the case may be; 

(2) indicating in what respects the applicant has failed to satisfy the board; 

(3) that the applicant may secure a hearing before the board by depositing in the mail 
within twenty days after service of the notice a certified return Feneint requested letter addressed 
to the board and containing a request for a hearing; and 

(4) calling the applicant's attention to the applicant's nae under Section 61-1-8 NMSA 
1978. 

C. In a board proceeding to take an action of a type specified in Subsection A, B or.C of Bag? 
tion 61-1-3 NMSA 1978, the burden of satisfying the board of the applicant's qualifications shall 
be upon the applicant. 

D,. When a board contemplates taking an action of a type specified in Subsections D theodah N 
of Section 61-1-3. NMSA 1978, it shall serye upon.the licensee a written notice containing a state- 
ment; 

(1) that the board has sufficient evidence that, if not rebutted or orp iernate will justify the 
board in.taking the contemplated action; 

(2). indicating the general nature of the evidence; 

(3) that unless the licensee within twenty. days after service of the notice deposits i in the 
mail a certified return receipt requested letter addressed to the board and containing a request for 
a hearing, the board, shall.take the contemplated action; and 

(4) calling the licensee's attention to the licensee's rights as provided in Section 61-1-8 
NMSA 1978. 

EK. Except.as provided in Section 61-1-15 NMSA 1978, if the licensee or applicant does not mail 
a request for a hearing within the time and in the manner required by this section, the board may 
take the action contemplated in the notice and such action shall be final and not subject to judicial 
review. 
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“EF. If the licensee or applicant does mail a request for a hearing as required by this section, the 
board shall, within twenty days of receipt of the request, notify the licensee or applicant of the 
time and place of hearing, the name of the person who shall conduct the hearing for the board and 
the statutes and rules authorizing the board to take the contemplated action. The hearing shall be 
held not more than sixty nor less than fifteen days from the date of service of the notice of hearing. 

G. Licensees shall bear all costs of disciplinary proceedings unless they are excused by the 
board from paying all or part of the fees or if they prevail at the hearing and an action specified in 
Section 61-1-3 NMSA 1978 is not taken by the board. 

H. ~All fines collected by.a board shall be deposited to the credit of the current school fund as 
provided in Article 12, Section 4 of the constitution of New Mexico. 


History: 1953 Comp., § 67-26-4, enacted by Laws 
1957, ch. 247, § 4; 1993, ch. 295, § 3; 2003, ch. 334, § 2; 
2022, ch. 39, § 4. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that a licensee or applicant that has received notice 
of contemplated action and fails to request a hearing as 
required may apply to the board to reopen proceedings 
under certain circumstances, and provided that all fines 
collected by the board shall be deposited in the current 
school fund; in Subsection E, added "Except as provided 
in Section 61-1-15 NMSA 1978"; and added Subsection H. 

The 2008 amendment, effective July 1, 2003, in Para- 
graph D(4), substituted "as provided in" for "under"; in 
Subsection F, added "of hearing" at the end. 

The 1993 amendment, effective June 18, 1993, added 
present Subsection A; redesignated the former first para- 
graph of Subsection A as present Subsection B; rewrote 
the former second paragraph of Subsection A as present 
Subsection C; redesignated former Subsections B through 
D as Subsections D through F; substituted "D through N" 
for "D, E or F" in the introductory language of Subsection 
D; added Subsection G; and made stylistic changes in Sub- 
sections B, D and F. 


ANNOTATIONS 


Guide to assessment of costs. — Rule 1-054 NMRA 
and Section 61-32-24(F) NMSA 1978 provide guidance to 
the board when considering a cost assessment, but nei- 
ther provision is an exhaustive list of the types of costs 
that are assessable to a disciplined licensee and any 
costs that are not included in either provision are to be 
reviewed to determine whether the board acted fraudu- 
lently, arbitrarily or capriciously; whether assessment 
of the cost is supported by substantial evidence; and 
whether the board acted in accordance with law. N.M. 
Bd. of Veterinary Med. v. Riegger, 2007-NMSC-044, 142 
N.M. 248, 164 P.3d 949. 

Assessable costs. — Transcription costs, and if the 
board is the prevailing party, the costs of atleast one ex- 
pert witness, are assessable to a disciplined licensee, N.M. 
Bd. of Veterinary Med. v. Riegger, 2007-NMSC-044, 142 
N.M. 248, 164 P.3d 949. 

Non-assessable costs. — The hearing officer's costs, 
the cost of a hearing room and board member's per 
diem and mileage costs are not assessable to a disci- 
plined licensee. N.M. Bd. of Veterinary Med. v. Riegger, 
2007-NMSC-044, 142 N.M. 248, 164 P.3d 949. 

Probable cause hearing not necessary before re- 
vocation proceedings. — A licensee is not deprived of 
any due process rights when no probable cause hearing is 
conducted prior to the institution of license revocation pro- 
ceedings, Keney v. Derbyshire, 718 F.2d 352 (10th Cir, 1983). 

Charging board not disqualified in hearing on 
charge. — The board of medical examiners has exclusive 
jurisdiction regarding the granting and revoking of cer- 
tificates, admitting physicians and surgeons to practice 
and, in view of the fact that the statutes do not provide 
for disqualification of board members, proceedings before 


the board may not be restrained merely by reason of the 
fact that the board itself initiated the proceedings against 
a physician and was, therefore, an interested party. Se- 
idenberg v. N.M. Bd. of Med. Exam'rs, 1969-NMSC-028, 80 
N.M. 135, 452 P.2d 469. 

Zeal in performing public duty does not disqualify. 


» Seidenberg v. N.M. Bd. of Med. Exam'rs, 1969-NMSC-028, 


80 N.M. 135, 452 P.2d 469, 

Content of notice. — The "evidence" to be set out in 
the notice of contemplated action under this statute is 
the evidence of the ground or grounds to be relied upon in 
taking the contemplated action under former Section 61- 
5-14 NMSA 1978, not the evidence to be adduced by way 
of explanation and determination of rehabilitation un- 
der the Criminal Offender Employment Act, Section 28- 
2-1 NMSA 1978 et seq. Weiss v. N.M. Bd. of Dentistry, 
1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. 

Notice of contemplated action sufficient. — The 
notice of contemplated action in this case was sufficient 
to provide the licensee with notice, even though it did not 
state that the qualifying party certificate was in jeopardy; 
the licensee knew the general nature of the proceedings 
against him and that is all that notice pleading requires. 
Further, the licensee waived the lack of notice\issue by 
appearing at the administrative hearing and defending on 
the merits. Oden v. State Regulation & Licensing Dep't, 
1996-NMSC-022, 121 N.M., 670, 916 P.2d 1337. 

Psychologist was afforded adequate notice that she 
might be questioned regarding what means she had used 
to assess her former patient's needs and potential for ex- 
ploitation; the relevant board rules, which were quoted in 
the notice of contemplated action, provided that personal 
relationships with former clients could only be entered 
with "caution and deliberateness", which should be re- 
flected by the psychologist considering issues such as the 
need for future treatment and the potential for exploita- 
tion of the client. N.M. State Bd. of Psychologist Exam'rs v, 


, Land, 2003-NMCA-034, 62 N.M. 1244, 62 P.3d 1244; cert, 


denied, 133 N.M. 4138, 63 P.3d 516. 

The notice of contemplated action was adequate where 
it cited the statute and the’ rules the committee relied 
upon in contemplating the attachment of the consumer 
bond, contained. information about, the actual bond, and 
outlined the general nature of the evidence. Rex, Inc. v. 
Manufactured Hous. Comm., 2003-NMCA-134, 134 N.M. 
538, 80 P.3d 470. 

The manufacturer was not prejudiced by the omission 
of the right to subpoena witnesses in the notice of con- 
templated action because the hearing was based upon the 
judgment and findings of the district court in an Unfair 
Practices Act action, and the manufacturer did not have 
the right to relitigate them. Rex, Inc. v. Manufactured 
Hous. Comm., 2008-NMCA-134, 134 N.M. 533, 80 P.3d 470. 

Rule 1-054 NMRA does not govern the award of costs 
in an administrative disciplinary action under the Uni- 
form Licensing Act. N.M. Bd. of Veterinary Med. v. Riegger, 
2006-NMCA-069, 139 N.M. 679, 137 P.3d 619, aff'd in part, 


_ rev'd in part, 2007-NMSC-044, 142 N.M. 248, 164 P.3d 947. 
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Assessment of cost of stenographic record to li- 
censee in disciplinary hearing was not arbitrary or ca- 
pricious because employing a stenographer, rather than 
tape recording the proceedings, was a permissible and 
logical choice. N.M. Bd. of Veterinary Med. v. Riegger, 
2006-NMCA-069, 139 N.M. 679, 187 P.3d 619, aff'd in 
part, rev'd in part, 2007-NMSC-044, 142 N.M. 248, 164 
P.3d 947. 

Assessment of board members' per diem and mile- 
age costs to licensee in disciplinary hearing was proper. 
N.M. Bad. of Veterinary Med. v. Riegger, 2006-NMCA-069, 
139 N.M. 679, 187 P.3d 619, aff'd in part, rev'd in part, 
2007-NMSC-044, 142 N.M. 248, 164 P.3d 947. 

_ Requirement of actual notice to licensee. — The 

Uniform Licensing Act requires actual notice to be given 


61-1-5. Method of service. 


to an individual who may lose a license, pursuant to the 
hearing requirements contained in the law, In that case, 
a public policy-making body which convenes a hearing on 


“a licensing matter and which is subject to the provisions 


of the act must follow the act's specific notice tenets. In 
these cases, mere posting of such notice is insufficient 
as it affects the individual licenses. 1990 Op. Att'y Gen. 


' No. 90-29. 


Am. Jur. 2d, ALR. and CWS. a Sm —51Am, 
Jur. 2d it eon and Permits § 60. 

Rights as to notice and hearing in proceeding to revoke 
or suspend license to practice medicine, 10 A.L.R.5th 1. 

53.C.J.S, Licenses §§ 43, 55, 56: 


Any notice required to be served by Section 61-1-4 or 61-1-21,NMSA 1978 and any decision re- 
quired to be served by Section 61-1-14 or 61-1-21 NMSA 1978, may be served either personally or 
by certified mail, return receipt requested, directed to the licensee or applicant at his last know 
[known] address as shown by the records of the board. If the notice or decision is served. personally, 
service shall be made in the same manner as is provided for service by the Rules of Civil Procedure 
for the District Courts, Where the notice or decision is served by certified mail, it shall be deemed 
to have been served on the date borne by the return receipt showing delivery or the last attempted 
delivery of the notice or decision to the addressee or refusal of the addressee to accept delivery of 


the notice or decision. 


History: 19538 Comp., § 67-26-5, enacted by Laws 
1957, ch. 247, § 5; 1981, ch. 349, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross: references. — For service of process, see Rule 
1-004 NMRA. 


ANNOTATIONS 


Requirement of actual notice to licensee. — The 


to an individual who may lose a license, pursuant to the 
hearing requirements contained in the law. In that case, a 
public policy-making body which convenes a hearing on‘a 
licensing matter and which is subject to the provisions of 
the act must follow the act's specific notice tenets, In these 
cases, mere posting of such notice is insufficient as it af- 
fects the individual licensee, 1990 Op. Att'y Gen. No. 90-29. 

Am. Jur, 2d, A.L.R. and C.J.S. references,.— 51,Am. 
Jur, 2d Licenses and Permits §§ 60, 61. 

53 C.J.S. Licenses §§ 37, 54. 


Uniform Licensing Act requires actual notice to be given 


61-1-6. Venue of hearing. 


Board hearings held under the Uniform Licensing Act shall be conducted in the county in which 
the person whose license is involved maintains his residence, or at the election of the board, in 
any county in, which the act or acts complained of occurred; except that, in cases involving initial 
licensing, hearings shall be held in the county where the board maintains its office. In any case, 
however, the person whose license is involved and the board may agree that the hearing is to be 
held in some other county. 


History: 1953 Comp., § 67-26-6, enacted by Laws 
1957, ch. 247, § 6. 


61-1-7. Hearing officers; hearings; public; exception; excusal; protection 
of witness and information. | 


IN All hearings under the Uniform Licensing Act shall be conducted either by the:board or, at 
the election of the board, by a hearing officer who may be a member or employee of the board or 
any other person designated ’by the board in its discretion. A hearing officer shall, within tharky 
days after any hearing, submit to the board a report setting forth his findings of fact. 

B. All hearings under the Uniform Licensing Act shall be open to the public, provided that i in 
cases in which any constitutional right. of privacy of an, applicant or licensee may be irreparably 
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damaged, a board or hearing officer may hold a closed hearing if the board or hearing officer so de- 
sires and states the reasons for this decision in the record. The applicant or licensee may, for good 
cause shown, request a board or hearing officer to hold either a public or a closed hearing...’ 

C, ‘Each party may peremptorily excuse one board member or a hearing officer by filing with the 
board a notice of peremptory excusal at least twenty days prior to the date of the hearing, but this 
privilege of peremptory excusal may not be exercised in any case in which its exercise would result 
in less than a quorum of the board being able to hear or decide the matter: Any party may request 
that the board excuse a board member or a hearing officer for good cause by filing with the board 
a motion of excusal for cause at least twenty days prior to the date of the hearing. In any case in 
which a combination of peremptory excusals and excusals for good cause would result in less than a 
quorum of the board being able to hear or decide the matter, the peremptory excusals that would 're- 
sult in removing the member or members of the board necessary for.a quorum shall not be effective. 

D. In any case in:which excusals for cause result in less than a: quorum of the board being 
able to hear or decide the matter, the governor shall, upon request by the board, appoint as many 
temporary board members as are necessary for a quorum to hear or decide the matter. These tem- 
porary members shall have all of the qualifications required for permanent members of the board. 

EK. In‘any case in which excusals.result:in less than a quorum of the board being able to hear or 
decide the matter, the board, including any board members who have been excused, may designate 
a hearing officer to conduct the entire hearing. 

F. Each board shall have power where a proceeding has been dismissed, either on the merits or 
otherwise, to relieve the applicant or licensee from any possible odium that may attach by reason of 
the proceeding, by such public exoneration as it shall see fit to make, if requested by the applicant 
or licensee to do so. 

G. . There shall be no. liability on,the part of and no action for damages against a person who 
provides information to a board in good faith and without malice in the reasonable belief that 
such information is accurate. A licensee who directly or through an agent intimidates, threatens, 
injures or takes any adverse action against a person for gncaetie information to a: board shall be 
subject to disciplinary action. 


History: 1953 Comp., § 67-26-7, enacted by Laws 
1957, ch. 247, § 7; 1981, ch. 349, § 6; 1998, ch. 295, § 5. 

The 1993 arnendment; effective June 18; 1993, sub- 
stituted "excusal; protection of witness and information" 
for "disqualification" in the catchline; substituted "any 
constitutional right of privacy" for "the reputation" in the 
first sentence of Subsection B; rewrote Subsection C; stb- 


stituted "excusals for cause" for "disqualifications" in the 


first sentence of Subsection D; substituted "excusals" for 
"disqualifications" and "excused" for "disqualified" in Sub- 
section E; and added Subsection G. 


ANNOTATIONS 


Charging board not disqualified in licensing on 
charge. — The board of medical examiners has exclusive 
jurisdiction regarding the granting and revoking of certifi- 
cates admitting physicians and surgeons to practice and, in 
view of the fact that the statutes do not provide for disquali- 
fication of board members, proceedings before the board may 
not be restrained merely by reason of the fact that the board 
itself initiated the proceedings against a physician and is 


therefore an interested party. Seidenberg v. N.M. Bd. of Med. 
Exam'rs, 1969-NMSC-028, 80 'N.M. 185, 452 P.2d 469, ~ 
Zealin performing public duty does notidisqualify. 
Seidenberg v, N.M. Bd. of Med, Exam'rs, 1969-NMSC-028, 
80. N.M. 135, 452 P.2d 469. 
Due process violated where hearing conducted 


by prejudiced tribunal. — Any utilization of this sec- 


tion which has the effect of allowing’ an administrative 
hearing, punitive in nature, to be conducted by a pa- 
tently prejudiced tribunal must necessarily violate the 
due process provisions of the fifth and fourteenth amend- 
ments of the United States constitution and N.M. Const., 
art. II, § 18. Reid v. N.M. Bad. of Exam'rs in Optometry, 
1979-NMSC-005, 92 N.M. 414, 589.P.2d 198. 

One peremptory disqualification allowed. — Inter- 
pretation of this section by the manufactured homes com- 
mittee to allow only one peremptory disqualification of a 
committee member at a hearing was correct. Rex, Inc. v. 
Manufactured Hous. Comm,, 1995-NMSC-028, 119 N.M. 
500, 892 P.2d 947. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 60, 61. 

53 C.J.S. Licenses §§ 43, 54, 55, 59. 


61-1-8. Rights of person entitled to hearing. 


A. A person entitled to be heard under the Uniform Licensing Act shall have the right to be 
represented by counsel or by a licensed member,.of his own, profession or occupation, or both; to 
present all relevant evidence by means of witnesses,and books,,papers, documents and other evi- 
dence; to examine all opposing witnesses who appear,on.any matter relevant to the issues; and to 
have subpoenas and subpoenas duces tecum issued as of right prior to the commencement, of the 
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hearing to compel discovery and the attendance of witnesses and the production of relevant books, 
papers, documents and other evidence upon making written request therefor to the board or hear- 
ing officer. The issuance of such subpoenas after the commencement of the hearing rests in the 
discretion of the board or the hearing officer. All notices issued pursuant to Section 61-1-4 NMSA 
1978 shall contain a statement of these rights. 
B. Upon written request to another party, any party is entitled to: 
(1) obtain the names and addresses of witnesses who will or may be called by the other 
party to testify at the hearing; and 
(2) inspect and copy any documents or items which the other party will or may introduce 
in evidence at the hearing. 
The party to whom such a request is made shall comply with it within ten days after the mailing 
or delivery of the request. No such request shall be made less than fifteen days before the hearing. 
C. Any party may take depositions after service of notice in accordance with the Rules of Civil 
Procedure for the District Courts. obese may be used as in aproceedings governed by those 
rules, 


History: 1953 Comp., § 67-26-8, enacted by Laws 
1957, ch, 247, § 8; 1981, ch. 349, § 7. 


ANNOTATIONS 


Section provides right to examine all opposing 
witnesses. McCaughtry v. N.M. Real Estate Comm'n, 
1970-NMSC-148, 82 N.M. 116, 477 P.2d 292. 


Law reviews. — For article, "An Administrative Pro- 
cedure Act for New Mexico," see 8 Nat. Res. J, 114.(1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Licenses ‘and Permits §§ 60, 61. 

53 C.J.S. Licenses §§ 43; 54, 58, 59. 


61-1-9. Powers of board or hearing officer in connection with hearings. 


A. . In connection with any hearing held under the Uniform Licensing Act, the board or hearing 
officer shall have power to have counsel to develop the case; to subpoena, for purposes of discovery 
and of the hearing, witnesses and relevant books, papers, documents and other evidence; to admin- 
ister oaths or affirmations to witnesses called to testify; to take testimony; to examine witnesses; 
and to direct a continuance of any case. Boards or hearing officers may also hold conferences be- 
fore or during the hearing for the settlement or simplification of the issues but such settlement’ or 
simplification shall only be with the consent of the applicant or licensee. 

B, Geographical limits upon the subpoena power shall be the same as if the board or hearing 
officer were a district court sitting at the location at which the hearing or discovery proceeding is 
to take place. The method of service, including tendering of witness and mileage fees, shall be the 
same as that under the Rules of Civil Procedure for the District Courts, except that those rules 
requiring the tender of fees in advance shall not apply to the state. 

C. The board or hearing officer may impose any appropriate evidentiary sanction against a 
party who fails to provide discovery or to comply with a subpoena. 


History: 1953 Comp., § 67-26-9, enacted by Laws 
1957, ch. 247, § 9; 1981, ch. 349, § 8. 


ANNOTATIONS 


Administrative body has only the authority given 
it by law. In re Willoughby, 1971-NMSC-040, 82. N.M. 
443, 483 P.2d 498. 

Granting continuance to allow discovery. — 
This section allows the board to grant a prehearing 


continuance to assure that the licensee obtains full and 
complete discovery. Molina v. McQuinn, 1988-NMSC-060, 
107 N.M. 384, 758 P.2d 798. 

Law reviews. — For article, "An Administrative Pro- 
cedure Act for New Mexico," see 8 Nat. Res. J. 114 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am, 
Jur, 2d Licenses and Permits § 51. 

53 C.J.S. Licenses §§ 48, 58, 59. 


61-1-10. Enforcement of board orders and contempt procedure. 


In proceedings before a board or hearing officer under the Uniform Licensing Act, if any person 
refuses to respond to a subpoena, or refuses to take the oath or affirmation as a witness or thereaf- 
ter refuses to be examined, or refuses to obey any lawful order of a board contained in its decision 
rendered after hearing, the secretary of the board may apply to the district court of the county 
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where the proceedings are being held for an order directing that person to take the requisite ac- 
tion. The court may issue such order in its discretion. Should any person Se fail to comply 
with an order so issued, the court shall punish him as for contempt. 


History: 1953 Comp., § 67-26-10, enacted by Laws 
1957, ch. 247, § 10; 1981, ch. 349, § 9. 


61-1-11. Rules of evidence. 


A. In proceedings held under the Uniform Licensing Act, boards and hearing officers may ad- 
mit any evidence and may give probative effect to evidence that is of a kind commonly relied on 
by reasonably prudent people in the conduct of serious affairs. Boards and hearing officers may 
in their discretion exclude incompetent, irrelevant, immaterial and unduly repetitious evidence. 
In proceedings involving the suspension or revocation of a license, rules of privilege shall be ap- 
plicable to the same extent as in proceedings before the courts of this state. Documentary evidence 
may be received in the form of copies or excerpts. 

B. Boards and hearing officers may take notice of judicially cognizable facts and in addition 
may take notice of general, technical or scientific facts within their specialized knowledge. When 
any board or hearing officer takes notice of a fact, the applicant or licensee shall be notified either 
before or during the hearing of the fact so noticed and its source and shall be afforded an opportu- 

- nity to contest the fact so noticed. 
C. Boards and hearing officers may utilize their experience, technical competence and special- 
ized knowledge in the evaluation of evidence presented to them. 


History: 1958 Comp., § 67-26-11, enacted by Laws Standard of proof applied in administrative pro- 


1957, ch. 247,,§ 11; 1981; ch. 349,$10. _ ceedings, with few exceptions, is a preponderance of the 
Bae of evidence. Foster v. Bd. of Dentistry, 1986-NMSC-009, 103 
ANNOTATIONS N.M. 776, 714 P.2d 580. 


Substantial evidence must support revocation. 


Reliable evidence given probative effect. — Evi- , : : 
* — The revocation or suspension of a license to conduct 


dence of a kind commonly relied on by reasonably prudent : : 
men in the conduct of serious affairs may be given proba- a business or profession must not be based solely upon 


tive effect under this section. Young v. Board of Pharmacy, hearsay evidence, as other legally competent evidence, to- 
1969-NMSC-168, 81 N.M. 5, 462 P.2d 139. gether with the hearsay evidence, must substantially sup- 


Necessity of expert testimony. — Expert’ testimony port the findings upon which the revocation or suspension 
is not Bg ited to stablish eran ee or ataihiee to com- is based. In re Willoughby, 1971-NMSC-040, 82 N.M. 443, 
ply with the standards of professional conduct. A board 483 P.2d 498. ‘ 
is required to rely on substantial evidence in reaching its _ Higher burden to prove fraud. — If fraud is charged 
decision; while the court will defer to the board's expert in an administrative proceeding, the evidence in support 
interpretation of evidence, the court will not allow the of a finding of fraud is not deemed substantial "if it is not 
‘board to take disciplinary action without substantial evi- clear, strong and convincing." Seidenberg v. N.M. Bd. of 
dence in the record to justify the application of the board's Med. Exam'rs, 1969-NMSC-028, 80 N.M. 185, 452 P.2d 469. 
expertise. Gonzales v. N.M. Bd. of Chiropractic Exam'rs, Special weight given to technical findings. — Courts 
1998-NMSC-021, 125 N.M, 418, 962 P.2d 1253, may properly give special weight and credence to findings 

Expert testimony was not required to support charges concerning technical or scientific matters by administra- 
that a dentist submitted a false claim for reimbursement tive bodies whose members, by education, training or expe- 
and that the dentist was guilty of unprofessional conduct rience, are especially qualified and are functioning within 
and failed to practice dentistry in a professionally compe- the.perimeters of their expertise since legislative approval 
tent manner. Where the agency conducting the hearing is of the treatment of the findings of these boards is implicit 
itself composed of experts qualified to make a judgment in this section, McDaniel v, NM. Bd. of Med. Exams, 
as to the licensee's adherence to standards of professional 1974-NMSC-062, 86 N.M. 447, 525 P2d 374. : 
conduct, there is no need for the kind of assistance an ex- Law reviews. — For article, ‘An Administrative Pro- 
pert provides in the form of an opinion. Weiss v. N.M. Bd. cedure Act for New Mexico," see 8 Nat. Res. J. 114 (1968), 


of Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. For article, "The Use of the Substantial Evidence Rule 
Hearsay admissible. — This section clearly contem- to Review Administrative Findings of Fact in New Mex- 

plates that a board may admit and consider hearsay evi- ico," see 10 N.M.L. Rev. 103 (1979-80). 

dence, if it is of a kind commonly relied upon by reasonably Am, Jur, 2d, A.L.R. and C.J.S, references. — 51 Am. 

prudent men in the conduct of serious affairs. In re Wil- Jur. 2d Licenses and Permits §§ 62, 71,79, 80,83. 

loughby, 1971-NMSC-040, 82 N.M. 443, 483 P.2d 498. Hearsay in proceedings for suspension or revocation of 
Reference to indictment. — Because an agency license to conduct business or profession, 142 A,L.R. 1388. 

has wide discretion in receiving and excluding evidence Hearsay evidence in proceedings before state adminis- 

in proceedings under the Uniform Licensing Act, any trative agencies, 36 A.L.R.3d 12. i 

error in allowing reference to an indictment against a _Necessity of expert evidence in proceeding for revoca- 

dentist was harmless. Weiss v. N.M. Bd. of Dentistry, tion or suspension of license of physician, surgeon, or den- 


, f tist, 74 A.L.R.4th 969. 
1990-NMSC-077110 N.M. 574, 798 P.2d 175, 53 C.J, Licenses §§ 43, 58, 59. 
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61-1-12 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-1-13 


61-1-12. Record. 


In all hearings conducted under the Uniform Licensing Act, a complete record shall be made of 
all evidence received during the course of the hearing. The record shall be preserved by any steno- 
graphic method in use in the district courts of this state, or.in the discretion of the board, by tape 
recording. The board shall observe any standards pertaining to tape recordings established for the 
district courts of this state. 


History: 19583 Comp., § 67-26-12, enacted by Laws ANNOTATIONS 


h, 247, 3198 . 349, § 11. ; 
Ses Dir aie MR at a Section provides for complete transcript. Mc- 


Caughtry v. N.M. Real Estate Comm'n, 1970-NMSC-143, 
82 N.M. 116, 477 P.2d 292. 


61-1-13. Decision. 


A. After a hearing has been completed, the members, of the board shall proceed to.consider 
the case and as soon as practicable shall render their decision, provided that the decision shall be 
rendered by a quorum of the board. In.cases in which the hearing is conducted by a hearing officer, 
all members who were not present throughout the hearing shall familiarize themselves with the 
record, including the hearing officer's report, before participating in the decision. In cases in which 
the hearing is conducted by the board, all members who were not present throughout the hearing - 
shall thoroughly familiarize themselves with the entire record, including all evidence taken at the 
hearing, before participating in the decision, 

B. A decision based on the hearing shall be made by a quorum of the board and signed by the 
person designated. by the board within sixty days after the completion of the preparation of the 
record or submission of a-hearing officer's report, whichever is later. In any case, the decision must 
be rendered and signed within ninety days after the hearing. 


History: 1958 Comp., § 67-26-18, enacted-by Laws _Bd. of Dental Health Care v, Jaime, 2013-NMCA-040, 296 


1957, ch. 247, § 18; 1981, ch. 349, § 12; 1993, ch. 295, § 6. P.3d 1261, 

The 1993 amendment, effective June 18, 1993, in Sub- Effect of failure to timely sign decision. — Fail- 
section A, substituted'"a quorum of the board" for:"the ure of the board of dentistry to render and sign its deci- 
board at a meeting where a majority of the members are sion suspending: a dentist's license within 90 days after 
present and participating in the decision" at the end of the completion of the hearing made the decision null and void. 
first sentence; and made stylistic ore a in the second Foster v. Board of Dentistry, 1986-NMSC-009, 108 N.M. 
and third sentences. 776, 714 P.2d 580, 

The 90-day time limit imposed by this section is ex- 
ANNOTATIONS pressly jurisdictional. Where the board fails to take ac- 

Standard of proof for a hearing under’this section tion within the required 90-day period, its decision is void 
is by a preponderance of the evidence. Foster v. Board of and must be reversed. Lopez v, N.M. Bd. of Med. Exam'rs, 
Dentistry, 1986-NMSC-009, 103 N.M. 776,714 P.2d 580. 1988-NMSC-039, 107 N.M. 145, 754 P.2d 522, 

Section requires that decision be made by major- Authority of secretary of public education to re- 
ity of the members of the board. McCaughtry v. N:M. voke teachers! licenses. — Article XII, Section 6 of the 
Real Estate Comm'n, 1970-NMSC-143; 82 NM. 116, 477 New Mexico Constitution, the Uniform Licensing Act, 
A a Sections 61-1-1 et seq. NMSA 1978, the Public Educa- 


The board t dt def tion Department Act, Chapter 9, Article 24 NMSA 1978, 
searing omer ireperral Whee the heating officer the Public School Code, Chapter 22 NMSA 1978, and the 
was appointed to take evidence on a complaint that the School Personnel Act, Chapter 22, Article 10A NMSA 


dentist engaged in unprofessional conduct, the hearing 1978, do not. preclude the secretary of public education 
officer found that the dentist had not engaged in unpro- from having exclusive authority to make the final deci- 
fessional conduct and recommended that no disciplinary sion to revoke a teacher's license. Skowronski v. N.M. Pub. 


action be taken; the board reviewed the hearing officer's Educ, Dep't, 2013-NMCA-034, 298 .P.3d 469, cert. granted, 
report and the evidence, and concluded that the dentist 2013- NMCERT- 003, 


had engaged in unprofessional conduct; and the Uniform Uniform Licensing Act is not a tax statute, and 
Licensing Act only permits the hearing officer to make does not carry with it the presumption of correctness 
findings, but not to make conclusions of law or tecommen- a Rian ith FoR PBe tee sore we, uBtgte Ma hie 
dations regarding disciplinary action and requires the roe of Shae) Cyhlgicke cake bh yea 
board to use its knowledge and expertise to sales its own Dep't, 2006-NMCA-026, 139 N.M. 177, 131 P.3d 27, aff'd, 
findings and conclusions, and to determine what disciplin- 2006-NMSC-006, 139 N.M, 172, 131 P.3d 22, 

ary action is appropriate, the district ‘court erred by con- Am. Jur, 2d, A.L.R, and C.J.S. references. — 53 
cluding that the board acted arbitrarily and capriciously C.d.S, Licenses §§ 43, 60. 


when it failed to defer to the hearing officer's report. N.M. 
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61-1-14 UNIFORM LICENSING 61-1-17 


61-1-14. Service of decision. 


Within fifteen days after the decision is rendered and signed, the board shall serve upon the ap- 
plicant or licensee a copy of the written decision. 


History: 1953 Comp., § 67-26-14, enacted by Laws 
1957, ch, 247, § 14; 1981, ch. 349, § 13. 


61-1- 15. Procedure where person fails to request or appear 
for hearing. 


; 


If a person who has requested a hearing does not appear, and no continuance has been granted, 
the board or hearing officer may hear the evidence of such witnesses as may have appeared, and 
the board may proceed to consider the matter and dispose of it on the basis of the. evidence before 
it in the manner required by Section 61-1-13 NMSA 1978. Where because of ‘accident,'sickness 
or other cause a person fails to request a hearing or fails to appear for a hearing which he has 
requested, the person may within a reasonable time apply to the board to reopen the proceeding, 
and the board upon finding such cause sufficient shall immediately fix a time and place for hearing 
and give the person notice as required by Sections 61-1-4 and 61-1-5 NMSA 1978. At the time and 
place fixed, a hearing shall be held in the same manner as would have been employed if the person 
had appeared in response to the original notice of hearing. 


History: 1953 Comp., § 67-26-15, enacted by Laws ANNOTATIONS 


57, ch. :198 ? : 
sat cha ablstgh kei Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 60, 61. 
53 C.J.S, Licenses §§ 43, 61. 


61-1-16. Contents of decision. 


The decision of the board shall contain findings of fact made by the board; conclusions of law 
reached by the board; the order of the board based upon these findings of fact and conclusions of 
law; and a statement informing the applicant or licensee of his right to judicial review and the 
time within which such review must be sought. 


History: 1953 Comp., § 67-26-16, enacted by Laws 
1957, ch. 247, § 16; 1981, ch. 349, § 15. 


61-1-17. Petition for review. 


A person entitled to a hearing provided for in the Uniform Licensing Act, who is aggrieved by an 
adverse decision of a board issued after hearing, may obtain a review of the decision in the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 67-26-17, enacted by Laws ANNOTATIONS 
poate om ae ; fh BABB eb 2NS, 574 LOMB gh 55,5) 7B} Section applies only to licensing decisions, — This 
The 1006 ainondment, elective July 1, 1999, substi- section sets forth venue provisions governing the judicial 
tuted "Section 39-3-1.1" for "Section 12:8 At". : review only of orders of the board which:-relate to the de- 
The 1998 amendment, effective September 1, 1998 nial, suspension or revocation of licenses, It is inapplicable 


rewrote thi Hees tha extant that 4 detailed conipart to judicial review of price agreement order of state board 
ade ei are. ai Bes of barber examiners. Tudesque v. N.M. State Bd. of Barber 


The 1993 amendment, effective June 18, 1993, in- Exam'rs, 1958-NMSC-128, 65 N.M. 42, 331 P.2d 1104, 
serted "office of the attorney general and on the" in the Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 
second sentence and made stylistic changes in the second Jur. 2d Licenses and Permits § 51. : 
and fourth sentences. Stay pending review of judgment or order revoking or 

suspending a professional, trade or occupational license, 
166 A.L.R. 575. 
53 C.J.S. Licenses §§ 43, 62. 
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61-1-18 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-1-21 


61-1-18. Repealed. lo 99 4 


Repeals. — Laws. 1998, ch. 55, § 94 repealed 61-1-18 records, effective September 1, 1998. For provisions of for- 
NMSA 1978, as enacted by Laws 1957, ch. 247, § 18, re- mer section, see the 1997 NMSA 1978 on NMOneSource 
lating to records filed by the board and contents of the .com. i 


61-1-19. Stay. 


At any time before or during the review proceeding pursuant to Section 61-1-17 NMSA 1978, 
the aggrieved person may apply to the board or file a motion in accordance with the Rules of Civil 
Procedure for the District Courts in the reviewing court for an order staying the operation of the 
board decision pending the outcome of the review. The board or court may grant or deny He stay 
in its discretion. No order granting or denying a stay shall be reviewable. . 


History: 1953 Comp., § 67-26-19, enacted by Laws ANNOTATIONS 
1957, ch. 247, § 19; 1976, ch. 4, § 1; 1981, ch. 349, § 16; mg 
ae oie 55, § nym apg i : _Am. Jur. 2d, A.L.R. and C.J.S, references. — 51 Am. 
Cross references. — For appeal of final decisions by Jur. 2d Licenses and Permits § 84. Ly 
agencies to district court, see 39-3-1.1 NMSA 1978. Validity and construction of state statutory provision 
For:procedures governing administrative appeals to the , forbidding court to stay, pending reyiew, judgment or or- 
district court, see Rule 1-074 NMRA. der revoking or suspending professional, trade or occupa- 


The 1998 amendment, effective September 1, 1998, tional license, 42 A.L.R.4th 516. 
inserted "pursuant to Section 61-1-17 NMSA 1978" and 
deleted "such" following "No". 


61-1-20. Repealed. _ ) BS sdohOOh 


Repeals. — Laws 1998, ch. 55, § 94 repealed 61-1-20 provisions of former section, see the 1997 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1957; ch. 247, § 20, re- NMOneSource.com. 
lating to scope of review, effective September 1, 1998. For 


61-1-21. Power of board to reopen the case. 


A. At any time after the hearing and prior to the filing of a petition for review, the person 
aggrieved may request the board to reopen the.case to receive additional evidence or for other 
cause. 

B, The board need not reconvene and may be polled Shout whether to grant 0 or refuse a request 
to reopen the case. The board shall grant or refuse the request in writing, and that decision and 
the request shall be made a part of the record. The decision to grant or refuse a request to reopen 
the case shall be made, signed by the person designated by the board, and served upon the appli- 
cant or licensee within fifteen days after the board receives the request. 

C. The granting or refusing of a request to reopen the case shall be within the board's discre- 
tion. The board may reopen the case on its own motion at any time before petition for review is 
filed; thereafter, it may do so only with the permission of the reviewing court. If the board reopens 
the case, it shall provide notice and a hearing tothe applicant or licensee, The notice of the hear- 
ing shall be served upon the applicant or licensee within fifteen days after service of the decision 
to reopen the case. The hearing shall be held within forty-five days after service of the notice, and 
a decision shall be rendered, signed and served upon the applicant or licensee within thirty days 
after the hearing. 

D. The board's decision to refuse a request to reopen the case shall not be neviewable except for 
an abuse of discretion. 


History: 1953 Comp., § 67-26-21, enacted by Laws _ ANNOTATIONS 


1957, ch, 247, § 21; 1981, ch, 349, § 17. 
o °2h is Toa Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits § 51. 
53 C.J.S. Licenses §§ 43, 61. 
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a 


61-1-22 


61-1-22, 61-1-23. Repealed. 


Repeals, — Laws 1998, ch. 55, § 94 repealed 61-1-22 
and 61-1-23 NMSA 1978, as enacted by Laws 1957, ch. 
247, §§ 22 and 23, relating to remand for hearing newly 
discovered evidence; procedure before the board; appeal 


UNIFORM LICENSING 


61-1-28 


to supreme court, effective September 1, 1998. For pro- 
visions of former sections, see the 1997 NMSA 1978. on 
NMOneSource.com. 


61-1-24. Power of board to seek injunctive relief. 


Any board may appear in its own name in the courts of the state and may apply to courts having 
jurisdiction for injunctions to prevent violations of statutes administered by the board and of rules 
and regulations issued pursuant to those statutes, and such courts shall have power to grant such 
injunctions regardless of whether criminal prosecution has been or may be instituted as a result 
of such violations. 


History: 1953 Comp., § 67.26.24, enacted by Laws 
1957, ch. Rapes 


ANNOTATIONS 


rm Am, Jur. 2d, A.LR. and C.J.S. references. —51Am. 
Jur. 2d Licenses and Permits §§ 85, 149, 
53 C.J.S. Licenses § 85. 


Law reviews. — For note, "Police Power and the De- 
sign of Buildings," see 5 Nat. Res. J, 122 (1965), 


61-1-25. Declaratory judgment. 


The validity of any rule adopted by a board may be determined upon petition fora declaratory 
judgment thereon addressed to the district court of Santa Fe county when it appears that the rule, 
or its threatened application, interferes with or impairs, or threatens to:interfere with or impair, 
the legal rights or privileges of thé petitioner. The court shall declare the' rule invalid if it finds 
that the rule violates or conflicts with constitutional or statutory provisions or exceeds the statu- 


tory authority of the board. 


History: 1953 Comp., § pee enacted by Laws 
1957, ch, 247, § 25, 

Cross references. — For declaratory judgments, see 
44-6-1 NMSA 1978 et seq. 


, ANNOTATIONS 


Law reviews. — For note, "Police Power and the De- 
sign of Buildings," see 5 Nat. Res, J, 122 (1965), 


61-1-26. Repealed. 


Repeals. — Laws 1998, ch. 55, § 94 repealed 61-1- 
26 NMSA 1978, as enacted by Lisive 1957,-ch. 247, § 26, 
providing a uniform method of judicial review of board 


61-1-27. Repealed. 
Repeals. — Laws 2022, ch. 39, § 106 repealed 61-1-27 


NMSA 1978, as enacted by Laws 1957, ch. 247, § 27, re- 
lating to amending and repealing, effective May 18, 2022. 


Am. Jur, 2d,‘A.L.R. and°C.J.S. references. — 22A 
Am, Jur, 2d Declaratory Judgments §§ 73,.76, . . 
58 C.J.S. Licenses § 37. 


‘actions of the kind, effective September 1, 1998. For pro- 


visions of former section; see the 1997; NMSA 1978 on 
NMOneSource.com, 


For provisions of former section, see the 2021 NMSA 1978 
on NM OneSource,com. 


61-1-28. Purpose of act; liberal interpretation. 


The legislature expressly declares that its purpose in enacting the Uniform Licensing Act is to 
promote uniformity with respect to the conduct of board hearings and judicial review and that the 
Uniform Licensing Act is to be liberally construed to carry out its purpose. _ 


History: 1953 Comp., § 67-26-28, enacted by Laws 
1957, ch. 247, § 28. 


Severability, — Laws 1957, ch. 247, § 29 provided 
for the severability of the act if any part or application 
thereof is held invalid. 
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61-1-29 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-1-31 


61-1-29. Adoption of rules; notice and hearing. 


Rulemaking procedures of a board shall be as provided i in the State Rules Act [Chapter 14, Ar- 
ticle 4 NMSA 1978]. j 


History: 1953 Comp., § 67-26-29, enacted by Laws ANNOTATIONS 


1971, ch. 54, § 3; 1981, ch. 349, § 19; 2022, ch. 39, § 5. : a dd ; 
Cross references. — For legal newspaper, see 14-11-2 _ Notice procedure of p acmaey’ board does not vi- 
NMSA 1978. olate due process. Montoya v. O'Toole, 1980-NMSC-045, 


The 2022 amendment, effective May 18, 2022, elimi- 94 N.M. 303, 610 Pad 190. 1 oe ae lati 
nated the rulemaking requirements in the Uniform Li- Board must disclose reasoning behind regulation. 


censing Act and required all boards subject to the Uni- — In propounding regulations the board of pharmacy 


form Licensing Act to be subject to the State Rules Act for need not make formal findings. The only une 
all rulemaking, removed the requirement for publication which it must meet are that the public and the reviewing 


of the notice of rulemaking, and eliminated the "thirty day courts are informed as to the reasoning behind the regula- 
after filing" effective date for final rules; in the section tion, The comments of one board member suffice in this 


heading, deleted "regulations" and added "rules"; added regard. Pharmaceutical Mfrs. Ass'n v. N.M. Bd. of Phar- 
"Rulemaking" preceding, "procedures" and added "shall be macy, 1974-NMCA-038, 86 N.M. 571, 525 P.2d 931, cert. 


as provided in the State Rules Act", and deleted the re- quashed, 86 N.M. 657, 526 P.2d 799. 


mainder of former Subsection A; and deleted former Sub- Subsection C is applicable to repeal of regula- 
section B through E. tions by an administrative agency. Rivas v. Board of Cos- 


metologists, 1984-NMSC-076, 101 N.M. 592, 686 P.2d 934. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 46, 125, 
53 C.J.S. Licenses § 37. 


61-1-30. Repealed. 


Repeals. — Laws 2022, ch. 39, § 106 repealed 61-1-30 For provisions of former section, see the 2021 NMSA 1978 
NMSA 1978, as enacted by Laws 1971, ch. 54, § 4, relating on NMOneSource.com. 
to emergency regulations, appeal, effective May 18, 2022. : 


61-1-31. Validity of rule; judicial review. 


A.. A person who is or may be affected by a rule promulgated by a board may appeal to the 
court of appeals for relief: All appeals shall be upon the record made at the hearing by the board 
and shall be taken to the court of appeals within thirty days after filing of the rule pursuant to the 
State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

B. An appeal to the court of appeals under this section is perfected by the timely filing of a no- 
tice of appeal with the court of appeals, with a copy attached of the rule from which the appeal is 
taken. The appellant shall certify in the appellant's notice of appeal that arrangements have been 
made with the board for preparation of a sufficient number of transcripts of the record of the hear- 
ing on which the appeal depends to support the appellant's appeal to the court, at the expense of 
the appellant, including three copies that the appellant shall furnish to the board. 

C. Upon appeal, the court of appeals shall set aside the rule only if it is found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) contrary to law; or 
(3) against the clear weight of substantial evidence of the record. 


History: 1953 Comp., § 67-26-31, enacted by Laws drugs and are part of the interstate drug shipment op- 
1971, ch. 54, § 5; 1981, ch. 349, § 21; 2022, ch. 39, § 6. eration, even though they do not ship drugs themselves, 
The 2022 amendment, effective May 18, 2022, clari- the interpretation by the board of pharmacy of 54-6-41, 
fied the procedure for appeal by a person affected by a fi- 1953 Comp. (now Section 26-1-16 NMSA 1978) to allow 
nal rule promulgated by a board; in the section heading, licensing of detailmen is not clearly erroneous and will 
after “validity of”, deleted “regulation” and added “rule”; not be overturned by a reviewing court. Pharmaceutical 
and replaced “regulation” with “rule” throughout the sec- Mfrs. Ass'n v. N.M, Bd. of Pharmacy, 1974-NMCA-038, 86 
tion. N.M. 571, 525 P.2d 981, cert. quashed, 86 N.M. 657, 526 
P.2d 799. 
ANNOTATIONS Am, Jur, 2d, A.L.R. and C.J.S. references, — 51 Aire 
Interpretations overturned only if clearly wrong. Jur, 2d Licenses and Permits § 51.0 ; 
— Reviewing courts overturn the administrative inter- Right to attack validity of statute, ordinance or regulation 
pretation of a statute by appropriate agencies only if they relating to occupational or professional license as affected 
are clearly incorrect. Since detailmen handle controlled by applying for, or securing, license, 65 A.L.R.2d 660. 


53 C.J.S. Licenses § 37. 
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61-1-31.1 UNIFORM LICENSING 61-1-31.2 


61-1-31.1. Expedited licensure; issuance. 


A. A board that issues an,occupational or professional license pursuant to this 2022 act shall, 
as soon as practicable but no later than thirty days after an out-of-state licensee files an applica- 
tion for an expedited license accompanied by any required fees: 

(1) process the application; and 
(2) issue a license to a qualified applicant who submits satisfactory evidence that the ap- 
plicant: 
(a) holds a license that is current and in good standing issued by another licensing 
jurisdiction; 
(b) has practiced the profession or rosters for which Brredited licensure is sought 
for a period required by New Mexico law; and 
(c) provides fingerprints and other information necessary for a state and national 
criminal background check, if required. 

B. An expedited license is a one-year provisional license that confers the same rights, privi- 
leges and responsibilities as regular licenses issued by a board; provided that a board may extend 
an expedited license upon a showing of extenuating circumstances. 

C. Before the end of the expedited license period and upon application, a board shall issue a 
regular license through its license renewal process. If a board requires a state or national exami- 
nation for initial licensure:that was not required when the out-of-state applicant was licensed in 
the other licensing jurisdiction, the board shall issue the expedited license and may require the 
license holder to pass the required examination prior to renewing the license. 

D. A board by rule shall determine those states and territories of the United States and the 
District of Columbia from which the board will not accept an applicant for expedited licensure and 
those foreign countries from which the board will accept an applicant for expedited licensure. The 
list of those licensing jurisdictions shall be posted on the board's website. The list of disapproved li- 
censing jurisdictions shall include the specific reasons for disapproval. The lists shall be reviewed 


by the board annually to determine if amendments to the rule are warranted. 


History: Laws 2016, ch. 19, § 1; 2020, ch. 6, § 4; 2022, 
ch. 39, § 7. 

The 2022 amendment, effective May 18, 2022, revised 
procedures for expedited licensure for professional and oc- 
cupational license applicants that hold a license that is cur- 
rent and in good standing in another licensing jurisdiction, 
provided that a license issued under the expedited licensure 
process will effectively be a one-year provisional license that 
confers the same rights, privileges and responsibilities as a 
regular license, provided that a board may extend an expe- 
dited license upon a showing of extenuating circumstances, 
provided that a board shall issue a regular license, upon 
application, through its license renewal process before the 
end of the expedited license period, required a board to de- 
termine by rule, and to post on its website, which states and 
territories of the United States or the District of Columbia 
from which the board will not accept an applicant for ex- 
pedited licensure and those foreign countries from which 
the board will accept an applicant for expedited licensure, 
required that the list of disapproved licensing jurisdictions 
include a reason for disapproval, and required the board to 
review the lists annually to determine if amendments to 
the rule are needed; in Subsection A; after "license pursu- 
ant to", deleted Chapter 61 Articles 2 through 14K, 24, 24A 
and 31 NMSA 1978" and added "this 2022 act", after "as 
soon as practicable", added "but no later than thirty days", 
after the next occurrence of "after", deleted "a person" and 


added "an out-of-state licensee", and after "files an applica- 
tion for", deleted "a" and added "an expedited"; in Subpara- 
graph A(2)(a), after "issued by another", added "licensing", 
and after "jurisdiction", deleted "in the United States that 
has met the minimal licensing requirements that are sub- 
stantially equivalent to the licensing requirements for the 
occupational or professional license the applicant applies 
for pursuant to Chapter 61, Articles 2 through 14H, 24, 24A 
and 31 NMSA 1978; and", added a new Subparagraph A(2) 
(b) and redesignated former Subparagraph A(2)(b) as Sub- 
paragraph A(2)(c); in Subsection B, added "An expedited", 
after "license is", deleted "not", added "one-year" preceding 
"provisional license", after "rights, privileges and responsi- 
bilities as", deleted."a license" and added "regular licenses", 
and after "issued", deleted "pursuant to Chapter 61 Articles 
2 through 14H, 24, 24A and 31 NMSA 1978" and added "by 
a board; provided that a board may extend an expedited 
license upon a showing of extenuating circumstances"; and 
added Subsections C and D. 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2020 amendment, effective July 1, 2020, in Sub- 
section A, in the introductory paragraph, after " accompa- 
nied by", deleted "the" and added "any". 


61-1-31.2. Temporary or provisional license; evidence of insurance. 


A board may issue a temporary or other provisional license, including an expedited license, to a 
person licensed in another licensing jurisdiction, which license is limited as to a time, practice or 
other requirement of regular licensure. If a board requires regular licensees to carry professional or 
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61-1-32 PROFESSIONAL AND OCCUPATIONAL LICENSES - 61-1-34 
occupational liability or other insurance, the board shall require the applicant for a temporary or 
provisional license to show evidence of having required insurance that will cover the person in New 
Mexico during the term of'the temporary or provisional license. Each board shall provide informa- 


tion on the board's website that describes the insurance requirements for practice in vow. Mexico. 


History: Laws 2022, ch. 39, § 8. 
Effective dates, — Laws 2022, ch. 39 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


61-1-32. Petition for adoption, amendment or repeal of regulations. 


An interested person may request in writing that. a board subject to the Uniform Licensing 
Act adopt, amend or repeal a rule. Within one hundred twenty days after,receiving the written 
request, the board shall either initiate proceedings in accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978] or issue a concise written. statement of its reason for denial of the 


request, The denial of such a request is not subject to judicial review. 


History: 1978,Comp., § 61-1-32, enacted by. Laws 
1981, ch, 349, § 22; 2022, ch. 39, § 9. 
The 2022 amendment, effective May 18, 2022, clari- 


fied a provision that allows. members of the public to make - 


a written request. to a board to adopt, amend, or repeal 


added."rules"; after "may request.in writing thatia board", 
added "subject to the Uniform Licensing Act", and after 
"proceedings in accordance with", deleted "Section 61-1-29 
NMSA 1978 to adopt the regulation” and‘added "the State 
Rules Act"; .. . arts 


a rule; in the section heading, deleted "regulations" and 


61-1-33. Declaratory rulings. vat W intel 


A. Any licensee of a board whose rights may be affected by the application of any statute en- 
forced or administered by that board or by any decision, order or regulation of that board, may 
request in writing a declaratory ruling from the board concerning the applicability of the statute, 
decision, order or regulation to a particular set of facts. The board shall respond in writing to such 
a written request within one hundred twenty days. 

B. The board may also issue declaratory rulings on its own motion. 

C. The effect of a declaratory ruling shall be limited to the board and to the licensee, if, nae at@ho 
requested the declaratory ruling. 


Severability. — Laws 1981; ch. 349, § 25 provided for 
the severability of the Uniform Licensing. Act if any part 
or application thereof is held invalid: 


History: 1978 Comp., § 61-1-38, enacted by Laws 
1981, ch, 349, § 23. 


61-1-34, Expedited licensure; military service members, spouses and 
dependents and veterans; waiver of fees. 


A. A board that issues an occupational or professional license pursuant to Chaptat 61 NMSA 
1978 shall, as soon as practicable but no later than thirty days after a military service member or 
a veteran files an application, and provides a background check if required: 

(1) process the application; and * 

(2) issue a license prima.facie to a qualified applicant who submits satisfactory evidence 
that the applicant holds a license that is current and in good standing, issued by another jurisdic- 
tion, including a branch of the armed forces of the United States. 

B, _A license issued pursuant to this section is a provisional license but shall confer the same 
rights, privileges and responsibilities as a regular license. If the military service member or vet- 
eran was licensed in a licensing jurisdiction that did not require examination, a board may require 
the military service member or veteran to take a board- -required examination before making ap- 
plication for renewal. 

C. A military service member or a veteran who.is issued a license clr to this section:shall 
not be charged a licensing fee for the first three years of licensure. 
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D.: Each board that issues a license to practice a trade or profession shall, upon the conclusion 
of the state fiscal year, prepare a report on the number and type of licenses that were issued dur- 
ing the fiscal year under this section. The report shall be provided to the director of the office of 
military base planning ‘and support not later than ninety days after the end of the fiscal year. 

E. As used in this section: 

(1) “licensing fee" means a fee charged at the time an application for a professional or oc- 
cupational license is submitted to the state agency, board or commission and any fee charged for 
the processing of the application for such license; "licensing fee" does not include a fee for an an- 
nual inspection or examination of a licensee or a fee charged for copies of documents, replacement 
licenses or other expenses related to a professional or occupational license; 

(2) "military service member" means a person who is: 

(a) serving in the armed forces of the United States as an active duty member, or 
in an active reserve component of the armed forces of the United States, including the national 
guard; 

(b) the spouse of a person who is serving in the armed forces of the United States or 
in an active reserve component of the armed forces of the United States, including the national 
guard, or a surviving spouse of a member who at the time of the member's death was serving on 
active duty; or 

(c) the child of a military service member if the alc is also a dependent of that per- 
son for federal income tax purposes; and 

(3) "veteran" means.a person who has received an-honorable discharge or separation from 
military service. 


History: Laws 2013, ch. 33, § 1; 2020, ch. 6, § 5; 2021, the United States:as an active duty member, or in an ac- 
ch. 92, § 8; 2022, ch. 39, § 10. tive reserve component of the armed forces of the United 

The 2022 amendment, effective May 18, 2022, clari- States, including the national guard, provided that" and 
fied expedited licensing provisions for military service added "military service member if the". 
members, their spouses and dependent children, and Temporary provisions. —, Laws 2022, ch. 39, § 104 
for veterans, provided that a license issued pursuant to provided that a board that is required by Laws 2022, ch. 
this section is a provisional license but confers the same 39 to change its licensing provisions to allow for new or 
rights, privileges and responsibilities as a regular license, different expedited licensure shall have rules in place and 
eliminated the requirement to.evaluate whether a quali- operational by January 1, 2023, 
fied, applicant has met minimal licensing requirements The 2021 amendment, effective June 18, 2021, 
that are substantially equivalent to the licensing require- ~ amended the existing provision, which provides for expe- 
ments for the license that the applicant is applying for, dited licensure and waiver of certain fees for military ser- 
provided that the board may require a military service vice members, to include all veterans, shortened the time 
member or veteran who is licensed in a jurisdiction that in which the state agency, board or commission that is- 
did not require examination to take a board-required ex- — sues an occupational or professional license must process 
amination prior to renewal of the license; in Subsection an application from a military service member or veteran, 
A, after "background check if required", deleted "for a defined "license", as used in this section, and revised the 
license accompanied by any required fees",and in Para- definition of "veteran", removed the definition of "recent 
graph A(2), after "armed forces of the United States", de- veteran", and revised the definition of "military service 
leted "and has met minimal licensing requirements that member" to include a surviving spouse of a member who 
are substantially equivalent to the licensing requirements at the time of the member's death was serving on active 
for the occupational or professional license that the ap- duty; after "dependents", added "and veterans", and after 
plicant applies for pursuant to Chapter 61 NMSA 1978"; "waiver of fees", deleted "recent veterans"; in Subsection 
in. Subsection B, after "A license issued pursuant to this = A, after "no later than", changed "sixty" to "thirty", and 
section is", deleted "not", after "privileges and responsi- after "provides", deleted "all of the documents required 
bilities as a", added "regular", and after "license", deleted for the application" and added "a background check if 
"issued pursuant to Chapter 61 NMSA 1978" and added required", and in Paragraph A(2), after "issue a license", 
"If the military service member or veteran was licensed added "prima facie"; in Subsection D, deleted "recent" pre- 
in a licensing jurisdiction that did not require examina- ceding "veteran"; added a new Subsection E and redesig- 
tion, a board may require the military service member nated former Subsection E as Subsection F; and in Sub- 
or veteran to take a board-required examination before section F, added Paragraph F(1) and redesignated former 
making application for renewal."; deleted former Subsec- ° Paragraphs E(1) through H(3).as Paragraphs F(2) through 
tion Cand redesignated former Subsections D through F F(4), respectively, in Paragraph F(3), Subparagraph F(3) 
as Subsection C through E, respectively; in Subsection C, (a), after "United States", added "as an active duty mem- 
deleted "Notwithstanding the provisions of Subsection A ber", in Subparagraph F(3)(b), after "national guard", 
of this section", and after "the first three years", deleted added “or a surviving spouse of a member who at the time 
"a license issued pursuant to this section is valid" and of the member's death was serving on active duty" , in 
added "of licensure"; and in Subsection E, deleted former Subparagraph F(3)(c), after "United States", added "as an 
Paragraph E(1), which defined "license", and redesignated active duty member", and in Paragraph F(4), deleted "re- 
former Paragraphs E(2) through E(4) as Paragraphs E(1) cent" preceding "veteran", and after "military service", de- 
through E(3), respectively, and in Subparagraph E(2) leted "within the three years immediately preceding the 


(c), deleted "person who is serving in the armed forces of 


297 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-1-35 


date the person applied for a professional or occupational 
license pursuant to this section". 

The 2020 amendment, effective July 1, 2020, required 
state agencies, boards or commissions that issue ‘occupa- 
tional or professional licenses to process and issue a license 
to qualified military service members and recent veterans 
within sixty days of application, waived the licensing fees 
for the first three years of a valid license for military service 
members and recent veterans; defined "licensing fee" and 
"recent veteran" and amended the definition of "military 
service member" as used in this section, and after "Chap- 
ter 61", deleted "Articles 2'through 34" throughout the sec- 
tion; in the section heading, added."and dependents; waiver 


PROFESSIONAL’ AND OCCUPATIONAL LICENSES 


61-1-36 


of fees; recent"; in Subsection A, after "as'soon as practi- 
cable", added "but no later than sixty days", after "military 
service member", deleted "the spouse of a military service 
member", and after "files an-application", added "and pro- 
vides all of the documents required for’ the application"; in 
Subsection B, after "provisional license and", deleted "must" 
and added "shall"; deleted former Subsections D and E; 
added a new Subsection D and redesignated former Sub- 
section F as Subsection E; in Subsection E, added a new 
Paragraph K(1) and redesignated former Paragraph E(1) as 
Paragraph E(2), in Paragraph E(2), added Subparagraphs 
E(2)(b) and E(2)(c); and deleted former Paragraph E(2) and 


_, added Paragraph E(3),. 


61-1-35. Occupational or professional licenses atid certification; 


qualification. 


A. Itis the policy of this state that a person is eligible for occupational or professional licensure 
or certification for which that person is qualified, regardless of the person's cca Habe or immi- 


gration status. 


B. No administrative rule or agency procedure shall be adopted or enforced that conflicts with 


the policy stated in Subsection A of this section. 


C, This section serves as the affirmation of eligibility in this state pursuant to 8 U.S.C. Sec- 
tion 1621(d) for persons not lawfully present in the’ United States to be licensed or certified. 


History: Laws 2020, ch. 53 § 1. 
Effective dates. — Laws 2020, ch: 68 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art: 


IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
ment of the legislature. 


61-1-36. Criminal convictions; exclusion from licensure; disclosure 


requirement. 


A. Aboard shall not exclude from licensure a person who is otherwise qualified on the sole ba- 
sis that the person has been previously arrested for or convicted of a crime, unless the person has 
a disqualifying criminal conviction. 

B. By December 31, 2021, each board shall promulgate and post on the board's website rules 
relating to licensing requirements to list the specific criminal convictions that could disqualify an 
applicant from, receiving a license on the basis of a previous felony conviction. Rules.relating to 
licensing requirements promulgated by'a board shall not use the terms "moral turpitude" or "good 
character". A board shall only list disqualifying criminal convictions. BP . 

C. In an administrative hearing or agency appeal, a board shall carry the burden of proof on 
the question of whether the exclusion from occupational or professional licensure is based upon a 
disqualifying criminal conviction. 

D, No later than.October 31 of each year, while ensuring the confidentiality of individual appli- 
cants, a board shall-make available to the public an annual report for the prior fiscal year contain- 
ing the following information; 

(1) the number of applicants for licensure and, of that number, the number granted a license; 

(2). the number of applicants for licensure or license renewal with a potential disqualifying 
criminal conviction who received notice of potential disqualification; 

(3) thenumber of applicants for licensure or license renewal with a potential disqualifying 
criminal conviction who provided a written justification with evidence of mitigation or rehabilita- 
tion; and 

(4) the number of applicants for licensure or license renewal with a potential disqualifying 
criminal conviction who were granted a license, denied a license for any reason or denied a license 
because of the conviction. 

E.. As used in this section, "disqualifying criminal conviction" means a conviction for a crime 
that is job-related for the position in question and consistent with business necessity. 
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History: Laws 2021 (1st §.S.), ch. 3,§ 8. | Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


61-1-37. Residency in New Mexico not a requirement for licensure. 


A person who otherwise meets the requirements for a professional or occupational license shall 
not be denied lipensure or relicensure because the person does not live in New Mexico. 


Fisiouts Laws 2022, ch, 89, § 2. IV, § 23, was effective May 18; 2022, 90 days after adjourn- 
Effective dates. — Laws 2022, ch. 39 contained no ef- ment of the legislature. 
spa bo date ah os tage but, pursuant to N.M. ee art. 


ARTICLE 2 


Optometry 

Sec. Sec. 

61-2-1, Short title. (Repealed effective July 1, 2024.) 61-2-10.4. Contact lens prescription; required elements; 

61-2-2. Definitions. (Repealed effective July 1, 2024.) ' restrictions. (Repealed effective July 1, 

61-2-3. Criminal offender's character evaluation. (Re- 2024.) 
pealed effective July 1, 2024.) . 61-2-10.5, Replacement, contact lens prescriptions. (Re- 

61-2-4. License required. (Repealed effective July 1, 2024.) pealed effective July 1, 2024.) 

61-2-5, Board created; terms; appointment; continuance; 61-2-11. License fees; licensure under prior law. (Re- 
removal. (Repealed effective July 1, 2024.) pealed effective July 1, 2024.) 

61-2-6. Optometry board organization; meetings; com- 61-2-12. License; display; renewal; retirement; resump- 
pensation; powers and duties. (Repealed . tion of practice. (Repealed effective July 1, 
effective July 1, 2024.) ! IES ite ADORE Ne 

61-2-7. Disposition, of funds; optometry fund created; 61-2-13, Refusal, suspension or revocation of license. (Re- 
method of payments; bonds. (Repealed ef. pealed effective July 1, 2024.) 
fective July 1, 2024.) 61-2-14, Offenses. (Repealed effective July 1, 2024.) 

61-2-8. Qualifications for licensure as an optometrist. 61-2- Buy 1:* Contact lenses; spectacles; limitations on pre- 
(Repealed effective, July 1, 2024.) , scriptions; criminal penalty; civil remedy; 

61-2-9. Licensure by examination; expedited licensure by en- exceptions. 
dorsement. (Repealed effective July 1, 2024.) 61-2-15, Exemptions. (Repealed effective July 1, 2024.) 

61-2-9.1. License issued. (Repealed effective July 1, 2024.) 61-2-16,. Freedom of choice. (Repealed effective July 1, 

61-2-10. Repealed. 2024.) 

61-2-10.1. Repealed. 61-2-17. Power to enjoin violations. (Repealed effective 

61-2-10.2. Designation of pharmaceutical agents; certifi- July 1, 2024.) 
cation for use of certain agents. eras 61-2-18. Termination of'agency life; delayed repeal. (Re- 


effective July 1, 2024.) pealed effective July 1, 2024.) 
61-2-10.3. Prescription for pharmaceutical agent or oh. ) 

thalmic lenses; required elements; author- 

ity of a person who sells and dispenses eye- 

glasses. (Repealed effective July 1, 2024.) 


61-2-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 2 NMSA 1978 may be cited as the "Optometry Act". 


History: 1953 Comp., § 67-1-1, enacted by Laws Constitutionality of statute or ordinance prohibiting or 


1973, ch. 353, § 1; 1985, ch. 241,§.1. regulating advertising by physician, surgeon or other per- 
Delayed repeals: — For delayed: Save of this Recker son professing healing arts, 54 A.L.R. 400. 
see 61-2-18 NMSA 1978, Constitutionality of statutes and validity of regulations 
relating to optometry, 98 A.L.R. 905, 22 A.L.R.2d 939. 
ANN OTATIONS ? Corporation or individual not himself licensed, right 
Am. Jur. 2d, A:L.R. and C.J.S. references. — 61 Am. of, to practice optometry through licensed employee, 102 
Jur, 2d Physicians, Surgeons and Other Healers § 8. A.LR. 343, 128 A.L.R. 585, Bt} 
Optometry as within statute relating to practice of med- Prescription, one who fills, under reciprocity arrange- 


icine, 22. A.L.R. 1173: ment with optometrist, as subject to charge of practice of 
Constitutionality of statute prescribing conditions of nae ena without fines it Oper Ea 1455. - 
practicing medicine as affected by discrimination against Liability of osteopath for medical malpractice, 


A.B.R.4th 24. 
Ot ABR Reena. PE Wh gn ate 2 pb that + oe het Liability of chiropractors and other drugless practitio- 


ners for medical malpractice, 77 A.L.R.4th 273. 
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What constitutes practice of "optometry"; 82 70 C.J.S. Physicians, Surgeons, and arr apiece 
A.L.R.4th 816. Providers §§ 6 to 8. 


61-2-2. Definitions. (Repealed effective a 1, 2024.) 


As used in the Optometry Act: 
A. \"practice of optometry" means: 

(1) the employment of any subjective or objective means or methods, including but not lim- 
ited to the use of lenses, prisms, autorefractors or other automated testing devices, and includes 
the prescription or administration of drugs for the purpose of diagnosing the visual defects or ab- 
normal conditions of the human eye and its adnexa; 

(2) the employing, adapting or prescribing of preventive or corrective measures, including 
but not limited to lenses, prisms, contact or corneal lenses or other optical appliances, ocular exer- 
cises, vision therapy, vision training and vision rehabilitation services, and includes the prescrip- 
tion or administration of all drugs rational for the correction, relief or referral of visual defects or 
abnormal conditions of the human eye and its adnexa; and 

(3) does not include the use of surgery or injections in the treatment of eye diseases except 
for the use of the following types of in-office minor surgical procedures: 

(a) non-laser removal, destruction or drainage of superficial eyelid lesions and con- 
junctival cysts; 
(b) removal of nonperforating foreign bodies from the cornea, conjunctiva and eyelid; 
(c) non-laser corneal debridement, culture, scrape or anterior puncture, not including 
removal of pterygium, corneal biopsy or removal of corneal neoplasias; 
(d) removal of eyelashes; and 
(e) probing, dilation, irrigation or closure of the tear drainage structures of the eyelid; 
scalpel use is to be applied only for the purpose of use on the skin surrounding the eye; 
B. "ophthalmic lens" means a lens that has a spherical, cylindrical or prismatic value, is ground 
pursuant to a prescription and is intended to be used as eyeglasses; 
C. "contact lens" means'a lens to be worn on the anterior segment of the human eye; 
D. "prescription" means a written order by an optometrist or a physician for an individual 
patient for: 

(1) ophthalmic lenses; 

(2) contact lenses; or 

(3) a pharmaceutical agent that is regulated pursuant to the New.Mexico Drug, Device 
and Cosmetic Act [Chapter 26, Article 1 NMSA 1978]; 

EK. "eyeglasses" means an exterior optical device using ophthalmic lenses for the correction or 
relief of disturbances in and anomalies of human vision; and 
F. "board" means the board of optometry. 


History: 1953 Comp., § 67-1-2, enacted by Laws sentence; inserted "or for an oral pharmaceutical agent as 
1973, ch. 353, § 2; 1977, ch. 30, § 1; 1979, ch. 3, § 1; 1985, authorized in Section 61-2-10.2 NMSA 1978" and "Device" 
ch. 241, § 2; 1995, ch. 20, § 2; 2003, ch. 274, § 1; 2007, in the introductory paragraph of Subsection D; and made 
ch. 277, § 1; 2015, ch. 181, § 1. stylistic changes throughout the section, 

Delayed repeals. a= For delayed repeal of this section, 
see 61-2-18 NMSA 1978. ANNOTATIONS 


The 2015 amendment, effective June 19, 2015, 
amended the definition, of prescription in the definitions 
section of the Optometry Act; and in Paragraph (3) of Sub- 
section D, after"a", deleted "topical ocular pharmaceutical 
agent or an oral". 

The 2007 amendment, effective April 2, 2007, added 
Paragraph (3) of Subsection A. 


"Optometry". — Optometry and the practice of optom- 
etry relate basically to the testing of the loss of eyesight 
and the correction thereof by the use of optical appliances 
or other means, not including drugs, medicines or surgery. 
1957-58 Op. Att'y Gen. No. 58-158. 

Duplicating of lens as "practice of optometry". — 
A person who duplicates an ophthalmic lens without a 

The 2008 amendment, effective June 20, 2003, re- prescription is practicing optometry and as such must be 
wrote this aecten to the extent that a detailed comparison licensed under the act or is in violation of the same. 1953- 
is impracticable 54 Op. Att'y Gen. No. 54-5909. 

The 1995 amendment, effective July 1, 1995, in Para- Contact lenses. — Even though not specifically named 
graph A(2), inserted "preventive or corrective measures, in former Optometry Practice Act, contact lenses could be 


including" and "and oral pharmaceutical agents as au- : 1 ti : : 
thorized in Section 61-2-10.2 NMSA 1978" in the first isseaoectinteante ihe hi ical Gppilanoe GUM ween aR 


sentence, deleted "or any controlled substances" after "in- 
jections" and added the proviso at the end of the second 
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Audiometric testing should not be undertaken by 
optometrist because the various healing arts professions 
should stay within the confines of their individual profes- 
sions as defined by the separate licensing acts enacted by 
the state legislature. 1957-58 Op. Att'y Gen. No. 58-158., 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 8, 39, 40. 
70 C.J.S. Physicians, Surgeons, and Other Health-Care 


' Providers §§ 3 to 5.. 


61-2-3. Criminal offender's character evaluation. (Repealed effective 


July 1, 2024.) 


The provisions of the Criminal Offender Employment Act, [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Optometry Act. 


History: 1953 Comp., § 67-1-2.1, enacted by Laws 
1974, ch, 78, § 11. 

Delayed repeals, — For delayed repeal of this section, 
see 61-2-18 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders § 19. 


61-2-4. License required. (Repealed effective July 1, 2024.) 


Unless licensed pursuant to the Optometry Act, or specifically exempted or excluded from the 
application of all or part of that act, a persen shall not: 


A. practice optometry; 


B. represent himself or offer his services as being able to practice optometry; or 


C. duplicate or replace an ophthalmic lens. 


History: 1953 Comp., § 67-1-3, enacted by Laws 
1973, ch. 353, § 3; 2008, ch. 274, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-2-18 NMSA 1978, 

Cross references. — For incorporation of optometrists 
under’ Professional: Corporation Act, see 53-6-1 NMSA 
1978 et seq. 

The 2003 amendment, effective June 20, 2003, re- 
wrote the introductory paragraph; deleted former Subsec- 
tion C which read: "prescribe eyeglasses or give a prescrip- 
tion to a patient; or"; redesignated former Subsection D as 
present Subsection C; and deleted "not including contact 
lenses without a current prescription or without a written 
authorization from the patient if the prescription is not 
available" at the end of present Subsection C. 


ANNOTATIONS 
Retail ophthalmic dispenser may not legally 


fit contact or corneal lenses either independently or 


under the supervision of a. New Mexico licensed practi- 
tioner of optometry or medicine. 1957-58 Op. Att'y Gen. 
No, 58-176. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 26, 37, 
38; 132. « 

Constitutionality of statutes and validity of regulations 
relating to optometry, 98 A.L.R. 905, 22 A.L.R.2d 939. 

Right of corporation or individual, not himself licensed, 
to practice optometry through licensed employee, 102 
A.L.R. 348, 128 A.L.R, 585. 

Validity of governmental regulation, of optometry, 22 
A.L.R.2d 939. 

What constitutes practice of "optometry", 82 A.L.R.4th 816. 

70 C.J.S. Physicians, Surgeons, and Other aber Care 
Providers §§ 12, 14, 17, 26, 27. 


61-2-5. Board created; terms; appointment; continuance; removal. 
(Repealed effective July 1, 2024.) 


A. There-is created a six-member "board of optometry". The board shall be administratively at- 
tached to the regulation and licensing department. The board consists of four persons who have re- 
sided in and have been continuously engaged in the practice of optometry in New Mexico for at least 
five years immediately prior to their appointment and two persons who shall represent the public. The 
public members of the board shall not have been licensed as optometrists, nor shall the public mem- 
bers have any significant financial interest, whether direct or indirect, in the occupation regulated. 

B. Professional members of the board shall be appointed by the governor from a list of five 
names for each vacancy submitted to him by the state organization affiliated with the American 
optometric association. Not more than one professional board member shall maintain his place of 
business or reside in any one county, and professional appointments shall be made on a geographi- 
cal basis to effect representation of all areas of the state. Board members shall be appointed for 
staggered terms of five years or less, each. The term of each board member shall be made in such 
a manner that the term of one board member ends on June 30 of each year. Board members shall 
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serve until their successors have been appointed and qualified. A professional member vacancy 
shall be filled for the unexpired term by the appointment by the governor of a licensed optometrist 
from the general area of the state represented by the former member. All members of the board. of 
optometry in office on the effective date of the Optometry Act shall serve out their unexpired terms. 

C. The governor may remove a member from the board for the neglect of a duty required by 
law, for incompetence, for improper or unprofessional conduct as defined by board regulation or for 
a reason that would justify the suspension or revocation of his license to practice optometry. 

D. A board member shall not serve more than two consecutive terms, and a member failing to 
attend, after proper notice, three consecutive meetings shall oe, be: Eee as a board 
member unless excused for reasons set forth in board regulations. 

E. In the event of a vacancy for any reason, the board secretary shall immediately notify the gov- 
ernor, the board members and the state optometric association of the vacancy, the reason for its occur- 
rence and the action taken by the board, so as to expedite the appointment of a new board member. 


History: 1953 Comp., § 67-1-4, enacted by Laws 
1978, ch. 353, § 4; 1979, ch. 12, § 1; 1991, ch. 189, § 1; 
2008, ch. 408, § 1. 

Delayed repeals, — For delayed repeal of this section, 
see 61-2-18 NMSA 1978. 

Compiler's notes. — The "effective date of the Optom- 
etry Act", referred to in this section, is April 3, 1973, which 
is the effective date of Laws 1978, ch. 353, § 18. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "The board shall be administratively attached to the 
regulation and licensing department. The board consists" 
for "composed" following "board of optometry" near the 
beginning of Subsection A. 

The 1991 amendment, effective June 14, 1991, substi- 


for "one person" in the first sentence and made a related 
stylistic change in Subsection A; in Subsection B, deleted 
"commencing with 1974" at the end of the fourth sentence 
and deleted the former fifth sentence which read "The 
public board member shall be appointed by the governor 
upon the effective date of this 1979 act to a five-year term 
expiring June 30, 1984; and vacancy appointments ofa 
public member shall be for the unexpired term"; and made 
minor stylistic changes in Subsections A, B and C. 


ANN OTATIONS 


Am. Jue! 2d, ALR. and C.J.S. references, — 70 
C.J,S, Physicians, Surgeons, and Other Health-Care Pro- 
viders § 21. ME 


tuted "four persons" for "five persons" and "two persons" 


61-2-6. Bre peo bene Bona organization; meetings; compensation; powers 
and duties. (Repealed effective July 1, 2024.) 


A. The board shall annually elect a chair, a vice chair and a seeretary-treasurer, each shall 
serve until a successor is’elected:and qualified. 

B: The board shall meet at least annually for the purpose of examining candidates for 168i 
sure, Special meetings may be called by the chair and shall be called upon the written request of 
a majority of the board members. A pears of the board members currently serving constitutes 
a quorum. 

C. Members of the board may be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 to 10-8-8 NMSA 1978] but shall receive no other compensation, perquisite or allowance. 

D. The board has the authority to determine what constitutes the practice of optometry in 
accordance with the provisions of the Optometry Act and has jurisdiction to exercise any other 
powers and duties pursuant to that act. The board may issue advisory opinions and declaratory 
rulings pursuant to that act and rules promulgated in accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978], but shall not expand the scope of practice of aplomelry beyond the 
provisions of the Optometry Act. 

E. The board shall; 

(1). administer and enforce the provisions of the Optometry Act; 7 

(2) promulgate in accordance with the State Rules Act, all rules for the implementation 
and enforcement of the provisions of the Optometry Act;. 

(3) adopt and use a seal; 

(4) administer oaths and take testimony.on matters within the board's jurisdiction; 

(5) keep an accurate record of meetings, receipts and disbursements; 

(6) keep a record of examinations held, together with the names and addresses of persons 
taking the examinations and the examination results. Within thirty days after an examination, 
the board shall give written notice to each applicant examined of the results of the examination as 
to the respective applicant; , 
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(7) certify as passing each applicant who obtains a grade of at least seventy-five percent 
on each subject upon which the applicant is examined; providing that an applicant failing may ap- 
ply for re-examination at the next scheduled examination date; 

(8) keep a book of registration in which the name, address and license number of licensees 
shall be recorded, together with a record of license renewals, suspensions and revocations; 

(9) grant, deny, renew, suspend or revoke licenses to practice optometry in accordance with 
the provisions of the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978] for any cause 
stated in the Optometry Act; 

(10) develop and administer qualifications for certification for the use of pharmaceutical 
agents as authorized in Section 61-2-10.2 NMSA 1978, including minimum educational require- 
ments and examination, as required by Section 61-2-10.2 NMSA 1978 and provide the board of 
pharmacy with an annual list of optometrists certified to use pharmaceutical agents as authorized 


in Section 61-2-10.2 NMSA 1978; and 


(11) provide for the suspension of an optometrist's license for sixty days upon a determina- 
tion of use of pharmaceutical agents without prior certification in accordance with Section 61-2- 
10.2 NMSA 1978, after proper notice and an opportunity to be heard before the board. 


History: 1953 Comp., § 67-1-5, enacted by Laws 
19738, ch. 353, § 5; 1977, ch. 30, § 2; 1979, ch. 12, § 2; 
1985, ch. 241, § 3; 1995, ch. 20, § 3; 2003, ch. 408, § 2; 
2015, ch, 181, § 2; 2022, ch. 39, § 11. 

Delayed repeals. — For delayed repeal of this section, 
see 61-2-18 NMSA 1978, 

The 2022 amendment, effective May 18, 2022, pro- 
vided that the optometry board is subject to the provi- 
sions of the State Rules Act for promulgating rules; in the 
section heading, added "Optometry board"; in Subsection 
D, after "rules promulgated in accordance with", deleted 
"that" and added "the State Rules", and after "beyond the 
provisions of", deleted "that" and added "the Optometry"; 
and in Subsection E, Paragraph K(2), deleted "adopt, pub- 
lish and file", and added "promulgate", and after."in accor- 
dance with the", deleted "the Uniform Licensing Act and". 

The 2015 amendment, effective June 19, 2015, made 
changes to the statutory powers of the board of optom- 
etry; in Subsection A, after "elect a", deleted "chairman" 
and added "chair", after "a vice", deleted "chairman" and 
added "chair", and after "serve until", deleted "his" and 
added "a"; in Subsection B, after "called by the", deleted 
"chairman" and added "chair"; added new Subsection:D 
and redesignated the succeeding subsection accordingly; 
in Paragraph (2) of Subsection E, after "all rules", deleted 


"and regulations"; in Paragraph (7) of Subsection E, af- 
ter "upon which", deleted "he" and added "the applicant"; 
in Paragraph (10) of Subsection E, after "for the use of", 
deleted "topical ocular pharmaceutical agents and oral", 
after "Section", deleted "61-2-10" and added "61-2-10,2", 
and after "certified to use", deleted "topical ocular phar- 
maceutical agents and oral"; and in Paragraph (11) of 
Subsection E, after "Section", deleted "61-2-10" and added 
"61-2-10.2". 

The 2003 amendment, effective July 1, 2003, deleted 
Paragraph D(12), concerning employment of agents or at- 
torneys, 

The 1995 amendment, effective July 1, 1995, in Sub- 


‘section B, substituted "at least annually" for "in January 


and July.of each year" in the first sentence, deleted former 
provisions relating to the time for examination of candi- 
dates for licensure and notices of meetings, and made sty- 
listic changes; and, in Paragraph D(10), inserted "and oral 
pharmaceutical agents as authorized i in Section 61-2-10,2 
NMSA 1978" in two places. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
C.J.S, Physicians, Surgeons, and Other Health-Care Pro- 
viders §§ 21 to 24. 


61-2-7. Disposition of funds; optometry fund created; method of 
payments; bonds. (Repealed effective July 1, 2024.) 


A... There is created the ' ‘optometry fund." 


} 


B. All funds received by the board and money collected under the Opisaeey CAB shall be de- 
posited with the state treasurer, who shall place the same to.the credit of the optometry fund. 

C. All payments out of the optometry fund shall be made on vouchers issued and signed by the 
secretary-treasurer of the board upon warrants drawn by the department of finance and adminis- 
tration in accordance with the budget approved by that department. 

D. All amounts in the optometry fund shall be subject to the order of the board and shall be 
used only for the purpose of meeting necessary expenses incurred in: 

(1) the performance of the provisions of the Optometry Act and the duties and powers im- 


posed thereby; and 


(2) the promotion of optometric education and standards in this state within the budget- 


ary limits. 


E. All funds which may have accumulated to the credit of the board under any previous 
law shall be transferred to the optometry fund and shall continue to be available for use by the 
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optometry board in accordance withthe provisions of the Optometry Act: All money unused at the 
end of the fiscal year shall not revert, but shall remain in the optometry fund for use in accordance 
with the provisions of the Optometry Act. ; 

F,. The secretary-treasurer and any employee who daslds money or who certifies the receipt 
or disbursal of money received by the board shall, within thirty days after election or employment 
by the board, execute a bond in accordance with the provisions of the Surety Bond Act {10-2-13 
through 10-2-16 NMSA 1978], conditioned on the faithful performance of the duties of the office or 
position and on an accounting of all funds coming into his hands. 

G.. The secretary-treasurer shall make, at the end of each fiscal year, an itemized report to the 
governor of all receipts and disbursements of the board for the prior fiscal year, together with a 
report of the records and information required by the Optometry Act. A copy of the annual report 
to the governor shall be presented to the board at its first meeting in July of each year. 


History: 1953 Comp., § 67-1-6, enacted by Laws 
1973, ch. 353, § 6. 


Delayed repeals. — For delayed repeal of this sat ae ; 


see 61-2-18 NMSA ‘1978, 
ANNOTATIONS 


Withdrawals from fund.:— The regulation and li- 
censing department may not withdraw money from’ the 


optometry, fund. without approval from the board of op- 
tometry. 1988 Op. Att'y Gen. No, 88-63, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 


'-C.J.S: Physicians; Surgeons, and Other Health-Care Pro- 


viders § 21. 


61-2-8. Qualifications for licensure as an optometrist. (Repealed 


effective July 1, 2024.) 


Each applicant for licensure as an optometrist shall furnish evidence satisfactory to the board 


that the applicant: » 
A. has reached the age of majority; and, 


B. has graduated and been awarded a doctor of optometry Aleta from a school or <GhEett of op- 
tometry approved and accredited by the board. In the event the applicant applies for licensure by 
endorsement, the applicant shall have been.awarded.a doctor of optometry degree from.a school or 
college of optometry, approved and accredited by the board, which had a minimum course of study 


of four thousand clock hours of instruction leading to that degree. 


History: 1953 Comp., § 67-1-7,; enacted by Laws 
19783, ch, 353, §.7;.2021, ch. 70, § 7; 2022, ch. 39, § 12. 

Delayed repeals, — For delayed repeal of this section, 
see 61-2-18 NMSA 1978. 

Cross references. — For the age of majority, see ) 28- 6- 1 
NMSA 1978. 

For the Parental) Responsibility Act, see 4-5A-1 NMSA 
1978 et seq. 


The 2022 amendment, effective May'18, 2022, revised + 


the qualifications for licensure as an optometrist; deleted 
former Subsections B and C, which required an applicant 
for licensure as an optometrist to be of good moral charac- 


ter and to be a high school graduate or its equivalent; and~ 


redesignated former Subsection D as Subsection B. 


; 


‘The 2021 amendment, effective June 18, 2021, re- 
moved proof of naturalization or United States citizenship 
as a requirement for licensure as an optometrist; and de- 
leted former Subsection D and redesignated the succeed- 
ing subsection accordingly. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers §§ 51 to 62. 

Constitutionality of statutes and validity of regulations 
relating to optometry, 98 A.L.R. 905, 22 A.L.R.2d 939. 

Validity ‘of, governmental regulation of optometry, 22 
A.L.R.2d 939. 

70 C.J.S. Physicians, eiresonk, and Other Health-Care 
Providers $19. © 


61-2-9. Licensure by examination; expedited licensure by endorsement. 
(Repealed effective July 1, 2024.) 


A. An applicant meeting the qualifications set forth in Section 61-2-8 NMSA 1978 for initial 
licensure shall file an application under oath on forms supplied by the board for an examination 
by the board. The examination shall be confined to the subjects within the curriculum of colleges 
of optometry approved and accredited by the board and shall include written tests and practical 
demonstrations and may include oral tests. A person issued a license by examination Shall be is- 
sued the license upon payment of required fees. 
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B. No later than thirty days after an out-of-state licensee files'an application for‘an expedited 
license, the board shall process the application and issue an expedited license in accordance with 
Section 61-1-31:1 NMSA 1978. Ifthe board issues an expedited license to a person whose prior 
licensing jurisdiction did not require examination, the board may require the person to pass an 
examination before applying for license renewal. 

C....The board by rule shall determine those states and territories of the United States and the 
District of Columbia from which it will'not accept an applicant for expedited: licensure and shall 
determine any foreign countries from which it will accept an applicant for expedited licensure. The 
board shall post the lists of disapproved and approved licensing jurisdictions on its website. The 
list: of disapproved licensing jurisdictions shall include the specific'reasons for disapproval. The 


lists shall be reviewed annually to determine if amendments to the rule are warranted. 


History: 1953 Comp., § 67-1-8, enacted by Laws , 


1973, ch. 358, § 8; 2022, ch. 39, § 13. 

Delayed repeals. — For delayed repeal of this section, 
see 61-2-18 NMSA 1978. 

‘Cross references. — For license: fees, see 61-2-11 
NMSA 1978, 

The 2022 amendment, effective May 18, 2022, pro- 
vided for expedited licensure, provided that if the optom- 
etry board issues an expedited license to a person whose 
prior licensing jurisdiction did not require examination, 
the board may require the person to pass an examina- 
tion before applying for license renewal, required the 
optometry board to determine by rule, and to post on its 
website, which states and territories of the United States 
and the District of Columbia from which the board will 
not accept an applicant for expedited licensure and those 
foreign countries from which the board will accept an ap- 
plicant for expedited licensure, required that the list of 
disapproved licensing jurisdictions include a reason for 


disapproval, and required the board to review the lists an- 
nually todetermine if amendments to the rule are needed; 
in the section heading, added "expedited"; in Subsection A, 
after "set forth in Section", deleted "67-1-7 NMSA 1953" 
and added "61-2-8 NMSA 1978 for initial licensure", de- 
leted former Paragraph A(2); and deleted former, Subsec- 
tion B and added new Subsections B and C. , 

Temporary provisions, — Laws 2022, ch. 39, § 104 
provided that-a board that is required by Laws 2022, ‘ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. —61Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 59, 60, 
67. . 

70 C.J.S, Physicians, Surgeons, and Other Health-Care 
Providers § 20, , 


61-2-9.1. License issued. (Repealed effective July 1, 2024.) 


Each applicant for a license to practice optometry as provided in Chapter 61, Article 2 NMSA 
1978 who successfully passes the examination for licensure, possesses the required educational 
qualifications and meets other requirements of the Optometry Act or regulations adopted pursu- 
ant to that act is entitled to a license that carries with it the title "doctor of optometry". 


History: Laws 1995, ch. 20, § 1. 


61-2-10. Repealed. 


Repeals. — Laws 2015, ch. 131, § 7 repealed 61-2-10- 


NMSA 1978, as enacted by Laws 1977, ch, 30, § 3, relat- 
ing to certification for use of topical ocular pharmaceutical 


61-2-10.1. Repealed. 


Repeals. — Laws 1995, ch. 20, § 10 repealed 61-2-10.1 
NMSA 1978, as enacted by Laws 1986, ch. 80, § 1, relating 
to treatment of glaucoma or iritis, effective July 1, 1995. 


Delayed repeals, — For delayed repeal of this section, 
see 61-2-18 NMSA 1978. 


agents, display, effective June 19, 2015. For provisions 
of former section, see the 2014 NMSA 1978 on NMOne 
Source.com, 


For provisions of former section, see the 1994 NMSA 1978 
on NMOneSource.com. 


61-2-10.2. Designation of pharmaceutical agents; certification for use of 
certain agents. (Repealed effective July 1,.2024.) 


A. Subject to the provisions of the Optometry Act, optometrists qualified and certified by the 
board may prescribe or administer all pharmaceutical agents for the diagnosis and treatment of 
disease of the eye or adnexa; provided that an optometrist: 
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(1) may prescribe hydrocodone and hydrocodone combination medications; 

(2) may administer epinephrine auto-injections to counter anaphylaxis; and : 

(3) shallnot prescribe any other controlled substance classified in Schedule I or II pursu- 
ant to the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]. | 

B. The board shall issue certification for the use of pharmaceutical agents as set forth in Subsec- 
tion A of this section to optometrists currently licensed by the board. To be certified; an optometrist 
shall submit to the board proof of having satisfactorily completed a course in pharmacology as applied 
to optometry, with particular emphasis on the administration of pharmaceutical agents for the pur- 
pose of examination of the human eye, and analysis of ocular functions and treatment of visual de- 
fects or abnormal conditions of the human eye and its adnexa. The course shall constitute a minimum 
of twenty hours of instruction in clinical pharmacology, including systemic pharmacology as applied 
to optometry, and shall be taught by an accredited institution approved by the board. 

C. Applicants for licensure shall meet the requirements for certification in the use of phar- 
maceutical agents as set forth in the Optometry Act and shall successfully complete the board's 
examination in pharmaceutical agents prior to licensure. 

D. The certification authorized by this section shall be displayed in a conspicuous place i in the 
optometrist's principal office or place of business. 


History: 1978 Comp., § 61-2-10.2, enacted by Laws Subsection B, after "certification, for the use of", deleted 


1995, ch. 20, § 5; 1996, ch. 59, § 1; 2015, ch. 131, § 3. "oral", after "licensed by the board", deleted "who are cer- 
Delayed repeals. — For delayed repeal of this section, tified for the use of topical ocular pharmaceutical agents", 
see 61-2-18 NMSA 1978. and after "administration of", deleted "oral"; and in Sub- 
The 2015 amendment, effective June 19, 2015, pro- section C, deleted "As of July 1, 1996, all", after "certifica- 
vided optometrists with’ greater prescribing powers; in tion in the use of", deleted "diagnostic, topical therapeutic 
the catchline, after "Designation of", deleted "oral"; in the and oral", and after "board's examination in", deleted "di- 
introductory sentence of Subsection A, after "prescribe agnostic, topical and oral". 
or administer", deleted the remainder of the sentence, The 1996 amendment, effective May 15, 1996, in- 
deleted Paragraphs (1) through.(5) of Subsection A and serted "qualified and certified by the board" in the intro- 
added "all pharmaceutical agents for the diagnosis and ductory language of Subsection A, inserted "currently li- 
treatment of disease of the eye or adnexa; provided that an censed by the board" in the first sentence of Subsection B, 
optometrist:" to the introductory sentence of Subsection A; added Subsection C, and redesignated former Subsection 
added new Paragraphs (1) through (3) of Subsection A; in C as Subsection D, 


61-2-10.3. Prescription for pharmaceutical agent or ophthalmic lenses; 
required elements; authority of a person who sells and 
dispenses eyeglasses. (Repealed effective July 1, 2024.) 


A. A prescription written for a pharmaceutical agent shall include an order given individually 
for the person for whom prescribed, either directly from the prescriber to a pharmacist or indirectly 
by means of a written or electronic order signed by the prescriber, that bears the name and address 
of the prescriber, the prescriber's license classification, the name and address of the patient, the 
name and quantity of the agent prescribed and directions for its use and the date of issue. 

B. A prescription written for ophthalmic lenses shall include: 

(1) the dioptric power of spheres, cylinders and prisms, the axes of cylinders, the position 
of the prism base and, if so desired by the prescriber, the light transmission properties and lens 
curve values; 

(2) the designation of pupillary distance; and 

(3) the name of the patient, the date of the prescription, the expiration date of the pre- 
scription and the name and address of the prescriber. 

C. A person who sells and dispenses eyeglasses upon the written prescription of a physician, 
surgeon or optometrist may determine: 

(1) the type, form, size and shape of ophthalmic lenses; 

(2) the placement of optical centers for distance-seeing and near-work; 

(3) the designation of type and placement of reading segments in multivision lenses; 

_ (4). the type and quality of frame or mounting, the type of bridge and the distance between 
lenses and the type, length and angling of temples; and — 

(5) the designation of pupillary distance. 


306 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-2-10.4 OPTOMETRY 61-2-10.5 


History: Laws 2008, ch. 274, § 8; 2015, ch. 131, § 4. deleted "topical ocular pharmaceutical agent, oral"; and 

Delayed repeals, — For delayed repeal of this section, in Subsection A, after "prescription written for", deleted 
see 61-2-18 NMSA 1978. ‘topical ocular pharmaceutical agent or for an oral", after 

The 2015 amendment, effective June 19, 2015, pro- "means of a written", added "or electronic", and after "pre- 
vided procedures for certain prescriptions prescribed by scriber", deleted "his" and added "the prescriber's", : 


optometrists; in the catchline, after "Prescription for", 


61-2-10.4. Contact lens prescription; required elements; restrictions. 
(Repealed effective July 1, 2024.) 


‘A. Acontact lens prescription shall: 

(1) explicitly state that it is for contact lenses; 

(2) specify the lens type; 

(3) include all specifications for the ordering and fabrication of the lenses; 

(4) include the date of issue, the name and address of the patient and the name and ad- 
dress of the prescriber; and 

(5) indicate a specific date of etpitatibtn which shall be twenty-four months from the date 
of the prescription, unless, in the professional opinion of the prescriber, a longer or shorter expira- 
tion date is in the best interests of the patient. 

B. A contact lens shall be fitted to a patient at the prescriber's place of practice. 

C. A prescriber may extend a patient’ s prescription without completing another eye examina- 
tion of the patient. 

D. A prescriber shall not write a contact lens Janibie 5 aes until he has dotasridined all the re- 
quirements of a satisfactory fit. 

E. Acontact lens prescription may include a atonnets of caution or a disclaimer, if the state- 
ment or disclaimer is supported by appropriate findings and documented patient records. 

F. The words "OK for contact or corneal lenses", "fit with contact or corneal lenses", "contact or 
corneal lenses may be worn" or similar wording do not constitute a contact lens prescription. 

G. If, in the professional opinion of the prescriber, a patient is not adhering to an appropriate 
regimen of care and follow-up with regard to the use of contact lenses, the prescriber may termi- 
nate his care of that patient. The prescriber shall notify the patient in writing that the prescriber 
is terminating care and shall state his reasons for doing so. 


History: Laws 2009, ch. 274, § 9. Effective dates. — Laws 2003, ch. 274 contained no 


Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., 
see 61-2-18 NMSA 1978. ; art. IV, § 28, was effective June 20, 2003, 90 days after 


adjournment of the legislature. 


61-2-10.5. Replacement contact lens prescriptions. aRapeiled effective 
July 1, 2024.) 


A. . As. used in this section: 

(1). "immediate. follow-up care".is that period of contact lens fitting time required to de- 
termine a contact lens prescription that is appropriate to the documented clinical needs. of the 
patient; and 

(2) ."replacement contact lens prescription” means a prescription prepared by a licensed 
optometrist containing the information specified in this section and written expressly for the pur- 
pose of providing lenses that have already been properly fitted. 

B. A licensed optometrist shall ensure that each replacement contact lens prescription that the 
licensed optometrist prescribes for contact lenses: 

(1) contains all the information necessary for the replacement contact lens prescription to 
be properly dispensed, including the: 

(a) lens manufacturer; 
(b). type of lens; 

(c) power of the lens; 
(d) base curve; 
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(e) lens size; 

(f) name of the patient; 

(g) date the prescription was given to the patient; 

(h) name and office location of the licensed optometrist who writes ‘the replacement 
contact lens prescription; and 

(i) expiration date of the replacement contact lens prescription; and 

(2). is reduced to writing and placed in the patient's permanent file. 

C. After a licensed optometrist releases the patient from immediate follow-up care, the batten 
may request a replacement contact lens prescription from the licensed optometrist. The request 
shall be in writing and signed by the patient, and shall be retained in the patient's file for at least 
five years. If, after examination, the patient's prescription has not changed since the last examina- 
tion and there are no ocular concerns, a licensed optometrist shall, upon request of the patient, 
provide the patient's replacement contact lens prescription to the patient weiehecul cost to the pa- 
tient and without requiring the patient to purchase contact lenses. 

D. In responding to a patient's request pursuant to Subsection C of thid section; a licensed 
optometrist shall transmit the replacement contact lens prescription by mail, telephone, facsimile, 
e-mail or any other means of communication that will, under normal circumstances, result in the 
patient receiving the information within a reasonable time. 

E. The replacement contact lens prescription that a licensed optometrist provides a patient: 

(1) shall contain the information necessary for the proper duplication of the current ke 
scription of the patient; 

(2) shall contain, subject to the provisions of Subsection F of this hectioe an sebir aon 
date for the replacement contact lens prescription of not more than hyentyiiinn: months from the 
time the patient was first examined; and 

(83) may contain wearing. guidelines or specific instructions for use of the contact lenses by 
the patient, or both. 

F. The licensed optometrist shall enter into the nbbisinbls medical record the valid clistioal rea- 
sons for a shorter expiration date and shall provide the patient with a written and oral explana- 
tion of the,clinical reasons for a shorter expiration date, ; 

G. When a patient's prescription is dispensed bya person other than a ‘candied optometrist or 
a person associated directly or indirectly with the licensed optometrist, the licensed optometrist is 
not liable for any injury to or condition of a patient caused solely by the negligence of the dispenser. 

H. A licensed optometrist who releases: a replacement contact lens prescription to a patient 
may provide the ‘patient with a written statement that wearing improperly fitted contact lenses 
may cause harm to the patient's eyes and that the patient should have an eye examination if there 
are any changes in the patient's vision, including pain or vision loss. 

I. A licensed optometrist who fills or provides a contact lens prescription shall maintain a re- 
cord of that prescription in accordance with rules promulgated by the board. v 

J. A person other than a licensed optometrist or physician who fills a contact lens eeescrintialt 
shall maintain a record of that prescription for five years. 

K. The board may impose a civil fine of no more than one thousand dollars ($1,000) on a li- 
censed optometrist who fails to provide a’ replacement contact lens prescription, knowingly dis- 
penses contact lenses without a valid and unexpired replacement contact lens ain ia or who 
otherwise fails to comply with the provisions of this section. 

L. “A person who is not a licensed optometrist or a licensed physician shall not sell or dispense 
a contact lens to a resident of this state unless the person has at the time of sale or dispensing a 
copy of a valid, unexpired prescription or has obtained verification’ of a valid, eae prescrip- 
tion in accordance with Subsection M of this section: 

M. Acontact lens may not be sold, dispensed or distributed to'a patient i in this hae by a seller 
of contact lenses unless‘one of the following has occurred: 

(1) the patient has given or mailed the seller an original, valid, thexpired written contact 
lens prescription; 

(2) the prescribing licensed optometrist has given, mailed or transmitted by facsimile 
transmission a copy of a valid, unexpired written contact lens prescription to a seller designated i in 
writing by the patient to act on the patient's behalf; or 
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(3) the prescribing licensed optometrist has orally or in writing verified the valid, unex- 
pired prescription to a seller designated by the patient to act on his behalf. 

N. A verification shall not be provided pursuant to Paragraph (3) of Subsection M of this sec- 
tion unless the patient has designated the contact lens seller to act on the patient's behalf. Verifica- 
tion by the prescribing licensed optometrist shall take place pursuant to the following procedure; 

(1). a request for a verification shall be made by the seller to the prescribing licensed op- 
tometrist by facsimile, mail or telephone; 

(2) if received between 9:00 a.m. and 5:00 p.m, on a working day, the prescribing licensed 
optometrist shall provide verification to the seller within three working days of receipt; 

(3). if not received between 9:00 a.m. and 5:00’p.m. on a working day, the prescribing li- 
censed optometrist shall provide verification to the seller within three MARHRE days after 9:00 
a.m. of the next working day following receipt; 

(4) in any case where the existence of a valid designation by the patient of a seller to act on 
the patient's behalf is in question, the prescriber shall promptly contact the patient to determine 
if a designation is in effect. Under no circumstances shall a non-response to a verification request 
be deemed to authorize, validate or confirm any prescription; and 

(5) as used in this subsection, "working day" means any Saturday or Sunday that the 
office of the prescribing licensed optometrist is open and Monday through Friday but does not 
include a holiday. | 

O. A person who knowingly violates the provisions of Subsection L of this section is guilty of a 
fourth degree felony and shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 

P.. A person who is not a licensed optometrist or a licensed physician shall not, sell or dispense 
a contact lens to a resident of this state unless he is registered with the board of pharmacy as a 
seller or dispenser of contact lenses; provided that pharmacies, clinics and hospitals licensed by 
the board of pharmacy shall be exempt from this requirement. The board of pharmacy shall pro- 
mulgate rules to establish the application procedures for obtaining registration and may include 
a requirement for payment of a fee by the applicant, but the amount of the fee shall not exceed 
the costs of implementing the registration requirement. The board of pharmacy shall maintain a 
current list of all registered sellers and dispensers of contact lenses. A person who is not registered 
pursuant to this subsection and knowingly sells or dispenses a contact lens to a resident of this 
state is guilty of a misdemeanor and shall be sentenced pursuant to Section 31-19-1 NMSA 1978. 


History: Laws 2003, ch. 274, § 10. . Effective dates. — Laws 20038, ch. 274 contained no 


Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., 
see 61-2-18 NMSA 1978. art. IV, § 23, was effective June 20, 2003, 90 days after 


adjournment of the legislature. 


61-2-11. License fees; licensure under prior law. (Repealed effective 
July 1, 2024.) 


A. The board shall set fees for the following by rule: 
(1) application fee in an amount not to exceed five hundred dollars ($500); 
(2) examination fee in an amount not to exceed five hundred dollars ($500); 
(3) except as provided in Section 61-1-34 NMSA 1978, licensure fee in an amount not to 
exceed four hundred dollars ($400); and 
(4). issuance fee for pharmaceutical certification i in an amount not to exceed one hundred 
dollars ($100). 

B. A person licensed as an optometrist HAY any prior laws of this state, whose license is valid 
on April 3, 1973, shall be held to be licensed under the provisions of the Optometry Act and shall 
be entitled to the annual renewal of the person's license as provided in that act. 

C. Prior to engaging in the active’ practice of optometry in this state, a licensee shall furnish 
the board evidence that the licensee holds a registration number with the taxation and. revenue 
department and has completed, as a condition of licensure by endorsement, the continuing educa- 
tion requirements as set by the rules of the board. 
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History: 1953 Comp., § 67-1-9, enacted by Laws dollars ($100)"; deleted "present" following "renewal of 
1978, ch. 353, § 9; 1981, ch. 50, § 1; 1995, ch. 20, § 6; his" in Subsection B; and substituted "the" for "such" fol- 
1996, ch. 59, § 2; 2003, ch, 274, § 3; 2020, ch. 6, § 6. lowing "licensure by ‘endorsement i in Subsection C. 

Delayed repeals. — For delayed repeal of this section, The 1996 amendment, effective May 15, 1996, rewrote 
see 61-2-18 NMSA 1978. Subsection A and substituted "April 3, 1973" for "the ef- 

The 2020 amendment, effective July 1, 2020, provided fective date of the Optometry Act" near the beginning of 
an exception to the licensure fee for qualified military ser- Subsection B. 
vice members, their spouses and dependent children, and The 1995 amendment, effective July 1, 1995, substi- 
for certain veterans, and made certain technical amend- tuted "taxation and revenue department" for "revenue di- 
ments; and in Subsection A, Paragraph A(3), added "ex- vision" in Subsection C and made a stylistic change, 
cept as provided in Section 61-1-34 NMSA 1978". 

The 2003 amendment, effective June 20, 2003, de- | ANNOTATIONS BE 
leted Paragraph A(5) which read: "annual license renewal Am, Jur. 2d, A\L.R. and C.J.8. references. — 70 
fee in an. amount not to exceed three hundred dollars CLS. PiSaigtana, Surgeons, and Other Health-Care Pro- 
($300); and"; deleted Paragraph A(6) which read: "late re- viders § 21, 


newal penalty fee in an amount not to exceed one hundred 


61-2-12. License; display; renewal; retirement; resumption of practice. 
(Repealed effective July 1, 2024.) : 


A. A person to whom a license as an optometrist has been issued shall display the license it ina 
conspicuous place in the licensee's principal office or place of business. 

B. A license shall be renewed annually on or before July 1. Except as provided in Section 61-1- 
34 NMSA 1978, the licensee shall pay to the secretary-treasurer of the board the required fees. The 
board shall promulgate rules establishing additional requirements and procedures for renewal of 
a license. It shall also promulgate rules establishing a fee schedule for renewal of a license, but a 
specific fee shall not exceed five hundred dollars ($500). 

C. Failure to renew a license pursuant to this section terminates the optometrist's authority 
to practice optometry, and the former licensee shall fulfill all current requirements for licens- 
ing and therapeutic drug certification if application for licensing or certification 1 is made after 
termination, 

D. An optometrist who intends to retire from the practice of optometry shall notify the board 
in writing before the expiration of the optometrist's license, and the secretary-treasurer of the 
board shall acknowledge the receipt of the notice and record it. If within a period of five years from 
the year of retirement the optometrist desires to resume practice, the optometrist shall notify the 
board in writing, and, upon giving proof of completing refresher courses prescribed by rules of the 
board and the payment of any required fees, the license shall be restored to the optometrist in full 
effect. 

E. Before engaging in the Hiactivs of optometry, a licensed optometrist shall notify the 
secretary-treasurer of the board in writing of the address at which the optometrist intends to be- 
gin practice and subsequently of changes in the optometrist's business address or location. Notices 
the board is required to give a licensee shall legally have been given when delivered to the latest 
address furnished by the licensee to the board. mst 


History: 1953 Comp., § 67-1-10, enacted by Laws The 1995 amendment, effective July 1, 1995, in- 
1978, ch. 353, § 10; 1995, ch. 20, § 7; 2008, ch. 274, § 4; serted "as an optometrist” in Subsection A; substituted 
2020, ch. 6, § 7. "seeretary-treasurer" for "secretary" throughout the 

Delayed repeals, — For pete repeal ofthis sdctidl | section; substituted "revenue processing division of the 
see 61-2-18 NMSA 1978, taxation and revenue department" for "bureau of reve- 

Cross references, — For penalties for violation of Op- nue" in Subsection B; inserted "to include a minimum of 
tometry Act, see 61-2-14 NMSA 1978. six credit hours of continuing education in ocular thera- 

The 2020 amendment, effective July 1, 2020, provided peutic pharmacological agents" in the first sentence of 
an exception to the licensure fee for qualified military ser- Subsection C; and made stylistic changes throughout 
vice members, their spouses and dependent children, and the section. ~ 
for certain veterans, and made certain technical amend- j 
ments; and in Subsection B, added "Except as provided in ANN OTATIONS 
Section 61-1-34 NMSA 1978", «Am, Jur, 2d, A.L.R. and C.J.S. references. — 70 

The 2003 amendment, effective June 20, 2003, re- CJS. Physicians, Surgeons, and Other Health-Care Pro- 
wrote this section to the extent that a detailed comparison viders § 11, 


is impracticable. 
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61-2-13. Refusal, suspension or revocation of license. (Repealed 


effective July 1, 2024.) 


The baagd rast refuse’ tod issue, Sidpdna or meer any license, in Hoaiialidines with the provisions 
of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA.1978],for any of the following reasons: 
A. conviction ofia felony, as shown by a certified copy of the record:of the! court of conviction; 


B. malpractice or incompetence; 


» C. continued practice by;a person rsh rl having an infectious or contagious disease; 

D. advertising by means of knowingly false, misleading or deceptive statements or advertising 
or attempting to practice under a name other than one's own;»» 

EK. habitual drunkenness or addiction to the use of habit-forming drugs; 

F. aiding or abetting in the practice of optometry any person not duly licensed to practice op- 


tometry in this state; 


G. » lending, leasing or in any other manner placing his certificate of license at the Panne or in 
the service of any person not licensed to practice optometry in this state; 
H. employing, procuring or inducing an unlicensed person to practice ptensetiogn in this state; 
I. violating any of the provisions of the Optometry Act; or 
J. committing any act defined as "unprofessional conduct" by regulation of the tog filed in 
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. Without, limiting the 
right.of the board:to determine what acts on the part of a licensee constitute unprofessional con- 
duct, the following acts shall be deemed to be unprofessional conduct: 
(1) . any conduct ofa character tending to deceive or defraud the public; 
(2). the obtaining of a fee by fraud or misrepresentation; 
(3) charging unusual, unreasonable or exorbitant fees; 
(4) "splitting" or dividing a fee with any person; 


(5) advertising professional superiority; 


(6) advertising by any means, or granting, a discount for professional services, prosthetic 
devices, eyeglasses, lenses, frames or Tgunfings whether sold separately or as part of the profes- 


sional services;.or 


(7). using any type of" price advertising" which would tend to imply the furnishing of pro- 
fessional services/without cost or at a reduced cost to the public. 


History: 1958 Comp., §.67-1-11, enacted by Laws. 


1973, ch. 353, § 11. 
Delayed répeals. — For are repeal of this section, 
see 61-2-18 NMSA 1978. 


ANNOTATIONS 


Constitutional basis for prohibitions against adver- 
tising. — Laws prohibiting price advertising and similar 
advertising by professional persons have as their constitu- 
tional basis the rationale that the state has such an interest 
in the health of its citizens that it may prevent advertising 
or price promulgation by professional individuals engaged 
in treating the human body or any part thereof. 1963-64 Op. 
Att'y Gen, No. 63-119 (rendered under former law). 

Applicability to optometrists in state. — An optom- 
etrist doing business in New Mexico must carry on the 
profession in accordance with the laws of this state. 1969 
Op. Att'y Gen. No. 69-80. 

Out-of-state advertising. — The placing of prohibited 
trade advertising with out-of-state media by a New Mex- 
ico optometrist fell within the prohibition of the former 


New Mexico Optometry Act (67-7-1, 1953 Comp. et seq.). 
1969 Op. Att'y Gen. No, 69-80. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physica, Surgeons and Other Healers §§ 74 to 
100. 

Right of corporation or individual, not himself licensed, 
to practice optometry through licensed employee, 102 
A.L.R. 343, 128 A.L.R. 585. 

Revocability of license for fraud or other misconduct be- 
fore or at time of its issuance, 165 A.L.R. 1138, 

Stay pending review of judgment or order revoking or 
suspending license, 166 A.L.R, 575, 

Validity of governmental regulation of optometry, 22 
A.L.R.2d 939, 

Comment note on hearsay evidence in proceedings: be- 
fore state administrative agencies, 36.A.L.R,3d 12. 

Improper or immoral sexually related conduct toward 
patient as ground for disciplinary action against physi- 
cian, dentist, or other licensed healer, 59 A.L:R.4th 1104, 

Ophthalmological malpractice, 30 A.L.R.5th 571. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 35 to 42... 


61-2-14. Offenses. (Repealed effective July 1, 2024.) 


- A. A person who commits one of the following acts is guilty of a fourth degree felony and upon 
conviction shall be sentenced pursuant to the provisions of Section 31-18- 15 NMSA 1978: 
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(1) practicing or attempting to practice optometry without a valid current license issued 
by the board; 

(2) using or attempting to use a pharmaceutical agent that is mses thee pursuant to the 
provisions of the New Mexico Drug, Device and Cosmetic Act [Chapter 26, Article:1: NMSA 1978] 
without having the certification for its use issued by the board, unless the administration of phar- 
maceutical agents is done under the direct supervision of a licensed optometrist certified to admin- 
ister the pharmaceutical agents in accordance with the provisions of the Optometry Act; or 

(3) permitting a person in one's employ, supervision or control to practice optometry or 
use pharmaceutical agents described in Paragraph (2) of this subsection unless that person is 
licensed and certified in accordance with the provisions of the Optometry Act or unless the ad- 
ministration of pharmaceutical agents is done under the direct supervision of a licensed optom- 
etrist certified to administer the pharmaceutical agents in accordance with the provisions of the 
Optometry Act. 

B. A-person who commits one of the following acts is guilty of a misdemeanor and upon convic- 
tion shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978: 

(1). making a willfully false oath or affirmation where the oath or affirmation is required 
by the Optometry Act; 

(2) . selling or using any dedlination, Aafia or certificate tending to imply that one is a 
practitioner of optometry, unless one holds a license as provided by the Optometry Act; 

(3) refusing, after a request, to provide a patient a copy of the patient's Broeinfises pre- 
scription, if the prescription is not over one year old; 

(4) duplicating or replacing an ophthalmic lens without a current: wrleacrintion not more 
than two years old or without a written rahe sien from the patient if the prescription is not 
available; 

(5) except for licensed optometrists, using any trial lenses, trial frames, graduated test cards 
or other appliances or instruments. for the purpose of examining the eyes or rendering assistance to 
anyone who desires to have an examination of the eyes, but'it is not the intent of this paragraph to 
prevent a school nurse, schoolteacher or employee in public service from ascertaining the possible 
need of vision services, if the person, clinic or program does not attempt to diagnose or prescribe oph- 
thalmic lenses for the eyes or recommend any particular practitioner or system of practice; 

(6) advertising the fabricating, adapting, employing, providing, sale or duplication of eye- 
glasses or any part of them, but this paragraph does not preclude the use of a business name, trade 
name or trademark not relating to price or the use of the address, telephone number, office hours 
and designation of the provider, in or at retail outlets, on business cards, eyeglass cleaners and 
cases or in news media or in public directories, mailings and announcements of location openings 
or the use of the words "doctors' prescriptions for eyeglasses filled" or "eyeglass repairs, replace- 
ments and adjustments"; or 

(7) selling of prescription eyeglasses or contact lenses, frames or mountings for lenses in 
an establishment in which the majority of its income is not derived from being engaged in that 
endeavor. ; 


History: 1953 Comp., § 67-1-12, enacted by Laws The 2003 amendment, effective June 20, 2003, re- 
1973, ch. 353, § 12; 1985, ch. 241, § 5; 1995, ch. 20, § 8; wrote the section to the extent that a detailed companies 
1996, ch. 59, § 3; 20038, ch. 274, § 5; 2015, ch. 131, § 5. is impracticable, 

Delayed repeals. — For delayed repeal of this section, The 1996 amendment, effective May 15, 1996, added 
see 61-2-18 NMSA 1978. the language beginning "unless, however, the administra- 

Cross references. — For the Criminal Code, see 30-1-1 tion of pharmaceutical agents" at the end of Paragraph 
NMSA 1978 and notes thereto. A(2), deleted "licensed or" following."unless that person 

The 2015 amendment, effective June 19, 2015, pro- is" in Paragraph A(3), and added:the language beginning 
vided for a generalized "pharmaceutical agent" by remov- "or unless the administration of pharmaceutical agents" 
ing references to certain types of pharmaceutical agents in at the end of Paragraph A(8). 
the provision relating to violations of the Optometry Act; in The 1995 amendment, effective July 1, 1995, added 
Paragraph (2) of Subsection A, after "attempting to use a", Subsection A; designated the former introductory para- 
deleted "topical ocular pharmaceutical agent or an oral"; in graph as Subsection B and rewrote the provision; redesig- 
Paragraph (3) of Subsection B, after "a copy of", deleted "his" nated former Subsections C through F as Paragraphs B(1) 
and added "the patient's"; in Paragraph (5) of Subsection B, through B(4); deleted former Subsection G_ prohibiting 
after "paragraph to prevent", deleted "any" and added "a"; practicing optometry when one's license has been revoked 
and in Paragraph (6) of Subsection B, after "eyeglasses or or suspended; designated former Subsections H through 


any part", deleted "thereof" and added "of them". 
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J as Paragraphs B(5) through B(7); and made related and - 
other stylistic changes throughout the section. 


ANNOTATIONS 


Constitutionality of advertising restraints. — 
Subsection (m) of 67-7-13, 1953 Comp,, prohibiting price 
advertising of eyeglasses, lenses and the like, did not im- 
pose a constitutionally prohibited burden upon interstate 
commerce, and was not preempted by federal legislation; 
nor did it constitute a deprivation of property in violation 
of the due process clause or a violation of the privileges 
and immunities clause of the fourteenth amendment, 
Head v. N.M. Bd. of Exam 'rs, 374 U.S, 424, 83 S, Ct. 1759, 
10 L, Ed..2d 983 (1963). 

Freedom of speech issue not decided. — Argument 


that injunction against a newspaper and radio station, pro- ~ 


hibiting the accepting or publishing within New Mexico of 
a Texas optometrist's advertisement, constituted an invalid 


restraint upon freedom of speech protected by the four- . 
teenth amendment was neither made to the state courts © 


nor reserved in notice of appeal, and would not be consid- 
ered by the supreme court. Head v. N.M. Bd. of Exam'rs, 
374 US, 424, 83 S, Ct. 1759, 10 L. Ed, 2d 983 (1963), 

Cable television system not "advertising". — Cable 
television system which did not sell advertising space, 
nor receive any compensation whatsoever from advertis- 
ers or broadcasters for the electronic service it performed, 
and was supported entirely by the sale of subscriptions 
_ to viewers, in return for which it performed the service of 
increasing the viewer's capacity to receive television sig- 
nals, was not "advertising" within meaning of statute for- 
bidding advertising of optometry and optometry services; 
neither did operators share a "community of purpose" 
with out-of-state optometrists or broadcasters sufficient to 
render them liable as accessories. Midwest Video v. Camp- 
bell, 1969-NMSC-034, 80 N.M. 116, 452 P.2d 185. 

Fact that one consequence of the cable television sys- 
tems' activities was to expose a number of New Mexicans 
to price advertising inducements to which they might not 
otherwise have been exposed was merely an incidental ef- 
fect of an otherwise lawful activity, and did not, of itself, 
absent intention or purpose, make the activity "adver- 
tising." Midwest Video v. Campbell, 1969-NMSC-034, 80 
N.M. 116, 452 P.2d 185. 

Stay of federal proceedings pending state con-: 
struction, — Former 67-7-13(m), 1953 Comp., which 
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forbade the advertising of prices or terms on eyeglasses, 
spectacles, etc., should have been exposed to state con- 


struction as to its application to the plaintiffs or limiting 


action before the federal courts were asked to pass on its 
constitutionality; therefore, proceedings challenging its 
validity before a three-judge federal district court would 
be stayed for a reasonable time pending state court inter- 
pretation of the statute. Midwest Video Corp. v. Campbell, 


_250 F. Supp. 158 (D.N.M. 1968). 


Applicability to optometrists in state. — An optom- 
etrist doing business in New Mexico must carry on the 
profession in accordance with the laws of this state. 1969 
Op. Att'y Gen, No. 69-80. 

Constitutional basis for prohibitions against ad- 


‘vertising. — Laws prohibiting price advertising and 


similar advertising by professional persons have as their 
constitutional basis, the:rationale that the state has such 
an interest in the health of its citizens that it may pre- 
vent advertising or price promulgation by professional 


‘individuals engaged in treating the human body or any 


part thereof. 1963-64 Op. Att'y Gen. No. 63-119 (rendered 
under former law). 

Out-of-state advertising. — The placing of prohib- 
ited trade advertising with out-of-state media by a New 
Mexico optometrist would lie within the prohibition of the 
former New Mexico Optometry Act (67-7-1, 1953 Comp. et 
seq.). 1969 Op. Att'y Gen. No. 69-80. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers:§§ 125 to 
131, 185, 141, 148, 144. 

Constitutionality of statute or ordinance prohibiting or 
regulating advertising by physician, surgeon or other per- 
son professing healing arts, 54 A.L.R. 400. 

Constitutionality of statutes and validity of regulations 
relating to optometry, 98 A.L.R. 905, 22 A.L.R.2d 939. 

Right of corporation or individual, not himself licensed, 
to, practice optometry through licensed employee, 102 
A.L.R. 343,128 A.L.R. 585. | 

One who fills prescription under reciprocity arrange- 
ment with optometrist as subject to charge of practice of 
optometry without license, 121 A.L.R. 1455. 

What constitutes practice of "optometry," 82 
A.L.R.4th 816. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 12, 28, 53 to 57, 


61-2-14.1. Contact lenses; spectacles; limitations on prescriptions; 
criminal penalty; civil remedy; exceptions. 


A. Unless the person is licensed pursuant to the Optometry Act or the Medical Practice Act 
[Chapter 41, Article 5 NMSA 1978], a person shall not: 
(1). perform an eye examination on an individual physically located in the state at the time 


of the eye examination; or 


(2) write a prescription for contact lenses or spectacles. 

B. A person shall not write a prescription for contact lenses or spectacles unless an eye exami- 
nation is performed before writing the prescription. The prescription shall take into consideration 
any medical findings and any refractive error determined during the eye examination. 

C. A person who violates a provision of this section is guilty of a misdemeanor and shall be 
sentenced pursuant to Section 31-19-1 NMSA 1978. 

D. The board of optometry, the New Mexico medical board or any other person potentially ag- 
grieved by a violation of this section may bring a suit in a court of competent jurisdiction to enjoin 


a violation of a provision of this section. 


E. Nothing in this section shall be construed to prohibit: 
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(1) a health care provider from usitig telehealth in accordance with the provisions of the 
New Mexico Telehealth Act [Chapter 24, Article 25 NMSA 1978] for ocular diseases; 

(2). a vision screening performed in a school by a nurse, physician assistant, osteopathic 
physician assistant or another provider otherwise authorized pursuant to state law;, 

(3) an optician from completing a prescription for spectacles or contact lenses in accor- 
dance with the provisions of the Optometry Act; 

(4) a technician from providing an eye care screening program at a health fair, not- 
for-profit event, not- for-profit public vision van service, public health event or other similar 
event; 

(5) a physician. assistant licensed pursuant to the Medical Practice Act, or an osteo- 
pathic physician assistant licensed pursuant to the Medical Practice Act, working under the 
supervision of an ophthalmologist licensed pursuant to the Medical Practice Act, from perform- 
ing an eye examination on an individual physically located in the state at the time of the eye 
examination; or 

(6) a vision screening perarmes by another RPO rere aitietized pursuant to 
state law. ; 

F, As used in this section: 

(1) ."autorefractor" means, any electronic computer or automated testing daitck used re- 
motely, in person or through any other communication interface to provide : an objective or subjec- 
tive measurement of an individual's refractive error; ; 

(2). "contact lens" means any lens placed directly on the surface of the eye, gah of 
whether or not it is intended to-correct a visual defect, including any cosmetic, therapeutic or cor- 
rective lens; 

(3) veye examination" means an in- person assessment at a physician's office or an optom- 
etrist's office, in a hospital setting or in a hospital health system setting that: 

(a) is performed in accordance with the applicable standard of care; 

(b) consists of an assessment of the ocular health and visual status of an individual; 

(c) ‘does not consist of solely objective or subjective refractive data or information gen- 
erated by an automated testing device, including an autorefractor or kiosk, in order to establish a 
medical diagnosis or for the determination of refractive error; and 

(d) is performed on an individual who is physically located in this state at the time of 
the assessment; | 

(4) "kiosk" means any automatic or electronic equipment, application or computer soft- 
ware designed to be used on a telephone, teleconference device, computer, virtual reality device or 
internet-based device that can be used remotely, in person or through any other communication 
interface to conduct an eye examination or determine refractive error; 

(5) "prescription" means an optometrist's or ophthalmologist's handwritten or electronic 
order for spectacle lenses or contact lenses ‘based on an eye examination that corrects refractive 
error; and 

(6) "spectacles" means an optical tees ment or device worn or ieee by an individual that 
has one or more lenses designed to correct or enhance vision addressing the visual needs of the 
individual wearer, commonly known as "glasses" or "eyeglasses", including spectacles that may be 
adjusted by the wearer to achieve different types of visual correction or enhancement. "Spectacles" 
does not mean: 

(a) an optical instrument or device that i ig not intended to correct or enhance vision or 
that does not require consideration of the visual status of the individual who will use the optical 
instrument or device; or 

(b) eyewear that is sold without a prescription. 


History: Laws 2019, ch. 15, § 1; 2021, ch. 54, § 15. "Medical Practice Act", deleted "or the Osteopathic Medi- 


Compiler's notes, — Laws 2019, ch. 15, § 1 was not cine Act"; in Subsection D, after "New Mexico medical 
enacted as part of the Optometry Act, but was compiled board", deleted "the board of osteopathic medicine"; in 
there for the convenience of the user. Subsection HK, in Paragraph E(5), after "pursuant to the", 

The 2021 amendment, effective June 18, 2021, re- deleted "Osteopathic Medicine" and added "Medical Prac- 
moved references to the Osteopathic Medicine Act and tice", and after the next occurrence of "Medical Practice 
the board of osteopathic medicine; in Subsection A, after Act", deleted "or the Osteopathic Medicine Act". 
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61-2-15. Exemptions. (Repealed effective July 1, 2024.) 


A. Except for the provisions of Section 61-2-16 NMSA 1978 and as provided in this subsec- 
tion, the Optometry Act does not apply to a licensed physician or a person, clinic or program un- 
der his responsible supervision and control, provided that the person, clinic or program under 
the responsible supervision and control of the licensed physician shall not use either loose or 
fixed trial lenses for the sole purpose of determining the prescription for eyeglasses or contact 
lenses. 

B. Except as provided i in Sections 61-2-2, 61-2-14, 61-2-16 and 61- 2. 17 NMSA 1978, the Op- 
tometry Act does not apply to a person aan eyeglasses who does not represent himself as be- 
ing qualified to detect or correct ocular anomalies and who does not traffic upon assumed pee ott in 
adapting ophthalmic lenses to the eyes. 


History: 1953 Comp., § 67-1-18, enacted by Laws ANNOTATIONS 
19738, ch. 358, § 13; 2003, ch. 274, § 6. é : nee 
Delayed repeals. — For delayed repeal of this section, Person who duplicates ophthalmic lens without 
see 61-2-18 NMSA 1978. prescription is practicing optometry and as such 
The 2003 amendment, effective June 20, 2003, re- must be licensed under the act or is'in violation of the 


same. 1953-54 Op. Att'y Gen. No. 54-5909. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders § 13, 


wrote this section to the extent that a detailed comparison 
is impracticable. 


61-2-16. Freedom of choice. (Repealed effective July 1, 2024.) 


A. In expending public money for any purpose involving the care of vision, any state board, 
commission or department created or existing by statute, including public schools or other state 
or municipal agencies or any of their employees, who, in the performance of their duties, are re- 
sponsible for such expenditures shall not, directly or indirectly, refer the name or address of any 
particular ocular practitioner or system of practice to any person eligible for a vision examination 
or the correction of any visual or muscular anomaly, except in emergency situations. 

B. Every policy of insurance or medical or health service contract providing for payment or 
reimbursement for any eye care service shall be construed to include payment or reimburse- 
ment for professional services rendered by a licensed optometrist, and no insurance policy or 
medical or health service contract shall discriminate between ocular practitioners rendering 
similar services. 


History: 1953. Comp., § 67-1-14, enacted by Laws The 2003 amendment, effective June 20, 2003, deleted 
1973, ch. 353, § 14; 1985, ch. 241, § 6; 2003, ch. 274, § 7. the last sentence in Subsection A which read: "For the pur- 

Delayed repeals. — For delayed repeal of this section, pose of this subsection, ‘ocular practitioner’ includes all val- 
see 61-2-18 NMSA 1978.. idly licensed optometrists, physicians and. surgeons,” 


61-2-17. Power to enjoin violations. (Repealed effective July 1, 
2024.) 


Upon conviction of any person for violation of any provision of the Optometry Act, the board or 
any interested person may, in addition to the penalty herein provided, petition the district court 
for an order restraining and enjoining said person from further or continued violation of the Op- 
tometry Act and the order may be enforced by contempt proceedings. 


History: 1953 Comp., § 67-1-15, enacted by Laws Cross references. — For penalties for violation of the 
1978, ch. 358, § 15. Optometry Act, see 61-2-14 NMSA 1978. 

Delayed repeals. — For delayed repeal of this section, Severability. — Laws 1973, ch. 353, § 16, provided for 
see 61-2-18 NMSA 1978. the severability of the Optometry Act if any part or appli- 


cation thereof is found invalid. 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-3-1 


61-2-18. Termination of agency life; delayed repeal. (Repealed effective 


July 1, 2024.) 


The board of optometry is barenia itt on aly 1, 2023 aabuant to the Suisset Act [12-9-11 
through '12-9-21 NMSA-1978]. The board shall continue to operate according to the provisions of 
the Optometry Act until July 1, 2024. Effective July 1,.2024, the Optometry Act-is repealed. ; 


History: 1978 Comp., § 61-2-18, enacted by Laws 
1979, ch. 12, § 3; 1981, ch. 241, § 16; 1985, ch. 87, § 1; 
1991, ch. 189, § 2; 1997, ch. 46, § 2; 2008, ch. 428, 81; 
2009, ch. 96, § 2; 2015, ch. 119, § 2. 

The 2015 amendment; effective June 19, 2015, ex- 
tended the termination date for the board of optometry to 
July 1, 2023, and the repeal date to July 1, 2024. 

The 2009 amendment, effective July 1, 2009, extended 
the termination date to July 1, 2015 and the repeal date 
to July 1, 2016. 

The 2008 amendment, effective July 1, 2008, sub- 
stituted. "the Optometry Act” for "Chapter 61, Article 2 


NMSA 1978" throughout the section, and in the first sen- 
tence substituted."2009" for "2003" and in the second and 
third sentences substituted "2010" for "2004". 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "20038" for "1997", substituted""2004" for "1998" and 
substituted "July 1, 2004, Chapter 61; Article 2 NMSA 
1978" for "July 1, 1998, Article 2 of Chapter 61, NMSA 
1978". 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
and "July 1, 1998" for "July 1, 1992" in the first and third 
sentences, yy 


ARTICLE 3 


Nursing 
Sec. Sec, 
61-3-1. Short title. 61-3-21. Registration under previous law, 
61-3-2. Purpose. 61-3-22. Fees for licensure as a licensed practical nurse. 
61-3-3. Definitions. * 61-3-23. Permit to practice for graduate nurses. 
61-3-4, Criminal offender's character evaluation. — 61-3-23.1. Permit to practice for graduate nursing spe- 
61-3-5. License required.. cialties. 
61-3-5.1, Temporary licensure. — 61-3-23.2. Certified. nurse practitioner; qualifications; 
61-3-6. Administration of anesthetics. practice; examination; endorsement; expe- 
61-3-7. Repealed. dited licensure. 
61-3-8, Board created; members; qualifications; terms; 61-3-23.3. Certified registered nurse anesthetist; quali- 


vacancies; removal. 
61-3-9. Board meetings; quorum; officers. 
61-3-10. Powers; duties. 
61-3-10.1. Hemodialysis technicians; training programs; 
certification. 
Medication aides. 
Repealed. 
Repealed. 
Nursing excellence program; license renewal 
surcharge. 
Nursing excellence fund created. 
Bonds; expenses. 
Examination; notice to applicants. 
Qualifications for licensure as a registered 
nurse, 


61-3-10,2. 
61-3-10.3. 
61-3-10,4. 
61-3-10.5. 


61-3-10,6. 
61-83-11. 
61-3-12. 
61-83-18, 


61-3-14. Licensure of registered nurses; by examination; 
_ expedited licensure. . 
61-3-15. Repealed. 


61-3-16, 
61-3-17, 
61-3-18, 


Fees for licensure as a registered nurse. 

Registration under previous law. 

Qualifications for licensure as a licensed practi- 
cal nurse, 

Licensure of licensed practical nurses; by exam- 
ination; by expedited licensure. 

Repealed. 


61-3-19, 
61-3-20. 


61-3-1. Short title. 


fications; licensure; practice; endorsement; 
expedited licensure. 

61-3-23.4. Clinical ‘nurse specialist; ‘qualifications; en- 
dorsement; expedited licensure. 

61-3-23.5. Supervision of psychologist in the prescribing 
of psychotropic medication by nurse prac- 

* + titioner or clinical nurse age 

61-3-23.6.  Recompiled. | 

61-3-24. Renewal of licenses. 

61-3-24.1. Nurse licensure compact entered into, 

61-3-24.2. Repealed. 

61-3-24.3. Repealed. 

61-3-25. Repealed. . 

61-38-26. Schools of nursing; standards; approval. 

61-3-27. Fund established; disposition; method of payment. 

61-3-27.1. Board of nursing fund; authorized use. 

61-3-28.. Disciplinary proceedings; judicial review; ap- 
plication of uniform licensing act; limita- 
tion. 

61-3-29, Exceptions. 

61-3-29.1. Diversion proandin, cacti advisory commit- 
tee; renewal fee; requirements; immunity 
from civil actions. 

61-3-30. Violations; penalties. 

61-38-31. Repealed. 


Chapter 61, Article 3 NMSA 1978 may be cited as the "Nursing Practice Act". 
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History: 1953 Comp., § 67-2-1, enacted by Laws 
1968, ch. 44, § 1; 2003, ch, 276, § 1; 2003, ch. 282, § 1; 
2008, ch. 307, § 4, 

Gross refererives: — For Sexual Assault Survivors 
Emergency, Care Act, see 24-10D-1 NMSA 1978 et seq. 


The 2008 amendment, effective January 1, 2004, 


substituted "Chapter 61, Article 3 NMSA 1978" for "Seo. 
tions 61-3-1 through 61-3-30 NMSA 1978", Identical 
amendments were also made to this section by Laws 20038, 


61-3-2. Purpose. 


ch, 276, § 1 and Laws 20083, ch, 282, § 1. This section was 
set out as amended by Laws 2008, ch. 307, § 4, See, 12-1-8 
NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 
C.J.S, Physicians, Surgeons, and Other Health-Care Pro- 


viders § 5. 


The purpose of the Nursing Practice Act is to promote, preserve and protect the public health, 
safety and welfare by regulating the practice of nursing, schools of nursing, hemodialysis techni- 


cians and medication aides in the state. 


History: 1953 Comp., § 67-2-2, enacted by Laws 
1968, ch. 44, § 2; 1991, ch. 190, § 1; 2001, ch. 137, § 1, 

The 2001 amendment, affective June 15, 2001, in- 
serted "hemodialysis technicians and medication aides". 

The 1991 amendment, effective June’ 14, 1991, sub- 
stituted "promote, preserve and protect the public health, 
safety and welfare" for "safeguard life and health and to 
promote the public welfare" and made a minor stylistic 
change. 


iJ 


ANNOTATIONS 


Requiring nurse to "float" not unlawful or serious 
misconduct. — A hospital's "floating" policy is not nec- 
essarily something that "public. policy would condemn." 
Therefore, requiring a nurse to "float" is not the kind of 
unlawful or serious misconduct for which recognition of 
the tort of wrongful discharge was intended. Francis v. 
Memorial Gen. Hosp,, 1986-NMSC-072, 104 N.M. 698, 726 
P.2d 852. 


61-3-3. Definitions. 


As used in the Nursing Practice Act: 

A. "advanced practice" means the practice of professional Dac etarad nursing oy a registered 
nurse who has been prepared through additional formal education as provided in Sections 61-3- 
23.2 through 61-3-23.4 NMSA 1978 to function beyond the scope of practice of professional regis- 
tered nursing, including certified nurse practitioners, certified registered nurse anesthetists and 
clinical nurse specialists; 

_B. ."board" means the board of nursing; 

C. "certified hemodialysis technician" means a person who is certified by the board to as- 
sist in the direct.care of a patient undergoing hemodialysis, under the supervision and at the 
direction of a registered nurse or a licensed practical nurse, according to.the rules adopted by 
the board; 

D.. "certified.medication aide" means a person whois certified by the board to administer medi- 
cations under the supervision and at the direction of a registered nurse or a licensed practical 
nurse, according to the rules adopted by the board; 

E. certified nurse practitioner" means a registered nurse who is licensed by the.board for ad- 
vanced. practice as a certified nurse practitioner and whose name and pertinent information are 
entered on the list of certified nurse practitioners maintained by the board; 

F. "certified registered nurse anesthetist" means a registered nurse who is licensed by the 
board for advanced practice as a certified registered nurse anesthetist.and whose name and per- 
tinent information are entered on the list of certified registered nurse anesthetists.maintained by 
the board; 7 

G. "clinical nurse specialist" means a registered nurse who is licensed by the board for ad- 
vanced practice as a clinical nurse specialist and whose name and pertinent information are en- 
tered.on the list, of clinical nurse specialists maintained by, the board; . 

H. "collaboration" means the cooperative working relationship with another health care pro- 
vider in the provision of patient care, and such collaborative practice includes the discussion of 
patient diagnosis and cooperation in the management and delivery of health care; 

I, "licensed practical nurse” means a nurse who practices licensed practical nursing and whose 
name and pertinent information are entered in the register of licensed practical nurses maintained 
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by the board or a nurse who practices licensed practical nursing pursuant to a multistate licensure 
privilege as provided in the Nurse Licensure Compact [61-3-24.1 NMSA 1978]; 

J. "licensed practical nursing" means the practice of a directed scope of nursing requiring ba- 
sic knowledge of the biological, physical, social and behavioral sciences and nursing" procedures, 
which practice is at the direction of a registered nurse, physician or dentist licensed to practice in 
this state. This practice includes but is not limited to: 

(1) contributing to the assessment of the health status of individuals, families and com- 
munities; 

(2) participating in the development and modification of the plan of care; 

(3) implementing appropriate aspects of the plan of care commensurate with education 
and verified competence; 

(4) collaborating with other health care professionals in the management of healthy care; 
and ; 
(5) participating in the evaluation of responses to interventions; 

K. "Nurse Licensure Compact" means the agreement entered into between New Mexico and 
other jurisdictions permitting the practice of professional registered nursing or licensed practical 
nursing pursuant to a multistate licensure privilege; 

L. "nursing diagnosis" means a clinical judgment about individual, family. or community re- 
sponses to actual or potential health problems or life processes, which judgment provides a basis 
for the selection of nursing interventions to achieve outcomes for which the person making the 
judgment is accountable; 

M. "practice of nursing" means assisting individuals, families or communities in maintaining 
or attaining optimal health, assessing and implementing a plan of care to accomplish defined goals 
and evaluating responses to care and treatment. This practice is based on specialized knowledge, 
judgment and nursing skills acquired through educational preparation in nursing and in the bio- 
logical, physical, social and behavioral sciences and includes but is not fess to: 

(1) initiating and maintaining comfort measures; 

(2) promoting and supporting optimal human functions and responses; 

(83) establishing an environment conducive to well-being or to the support of a dignified 
death; 

(4) collaborating on the health care regimen; 

(5) administering medications and performing treatments prescribed by a person autho- 
rized in this state or in any other state in the United States to prescribe them; 

(6) recording and reporting nursing observations, assessments, interventions and re- 
sponses to health care; 

(7) providing counseling and health teaching; 

(8) delegating and supervising nursing interventions that may be performed safely by oth- 
ers and are not in conflict with the Nursing Practice Act; and 

(9) maintaining accountability for safe and effective nursing care; 

N. "professional registered nursing" means the practice of the full scope of nursing requiring 
substantial knowledge of the biological, physical, social and behavioral sciences and of nursing 
theory and may include advanced practice pursuant to the aus bee aE BEDCS Act. This practice 
includes but is not limited to: 

(1) assessing the health status of individuals, families and communities; 

(2) establishing a nursing diagnosis; 

(3) establishing goals to meet identified health care needs; 

(4) developing a plan of care; 

(5) determining nursing intervention to implement the plan of care; 

(6) implementing the plan of care commensurate with education and verified competence; 
(7) evaluating responses to interventions; 

(8) teaching based on the theory and practice of nursing; ‘ 

(9) managing and supervising the practice of nursing; 

(10) collaborating with other health care professionals in the management of health care; and 
(11) conducting nursing research; 
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O. "registered nurse" means a nurse who practices professional registered nursing and whose 
name and pertinent information are entered in the register of licensed registered nurses main- 
tained by the board or a nurse who practices professional registered nursing pursuant to a multi- 
state licensure privilege as provided in the Nurse Licensure Compact; 

P. "scope of practice" means the parameters within which nurses practice based upon educa- 
tion, experience, licensure, certification and expertise; and 

Q. "training program" means an educational program approved by the board. 


History: 1978 Comp., § 61-3-3, enacted by Laws 
1991, ch. 190, § 2; 1993, ch. 61, § 1; 1997, ch. 244, § 3; 
2001, ch. 137, § 2; 2003, ch. 307, § 5; 2005, ch. 307, § 1. 

Repeals and reenactments. — Laws 1991, ch. 190, § 
2 repealed former 61-3-3 NMSA 1978, as enacted by Laws 
1968, ch. 44, § 3, relating to definitions, effective June 14, 
1991, and enacted the.above section. 

Cross references. — For scope of medical practice, see 
61-6-6 NMSA 1978. 

The 2005 amendment, effective April 7, 2005, added 
Subsection C to define "certified hemodialysis technician"; 
added Subsection D to define "certified medication aide"; 
deleted "emergency procedures" in Subsection G, which 
was defined as airway and. vascular access procedures; 
and added Subsection Q to define "training program". 

The 2003 amendment, effective January 1, 2004, 
added "or a nurse who practices licensed practical nursing 
pursuant to a multistate licensure privilege as provided in 
the Nurse Licensure Compact" at the end of Subsection H; 
inserted present Subsection J and redesignated the sub- 
sequent paragraphs accordingly; and added’ "or a nurse 
who practices professional registered nursing pursuant to 
a multistate licensure privilege as provided in the Nurse 
Licensure Compact" at the end of present Subsection N. 

The 2001 amendment, effective June 15, 2001, in- 
serted Subsection G and remumbencd the remaining sub- 
sections accordingly. 

The 1997 amendment, effective June 20, 1997, added 
Subsections A and M, deleted former Subsection F, which 


defined "expanded practice", and redesignated the exist- 
ing subsections accordingly; in Subsection J(8), inserted 
"and supervising" at the beginning; substituted "who is 
licensed" for "whose qualifications are endorsed” and "ad- 
vanced" for "expanded" throughout the section, and made 
minor stylistic changes, 

' The 1993 amendment, effective June 18, 1993, added 
"As used in the Nursing Practice Act" at the beginning; 
inserted current Subsection E and redesignated former 
Subsections E through K as Subsections F through L; and 
inserted "or any other state in the United States" in Para- 
graph (5) of Subsection J. 


ANNOTATIONS 


Additional midwife license not required. — A fam- 
ily nurse practitioner authorized by the board of nurs- 
ing to perform services constituting midwifery need not, 
as well, have a midwife license from the health services 
division (now department of health), 1981 Op. Att'y Gen. 
No. 81-07, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 7. 

Nurse as physician within rule as to privileged commu- 
nications, 68 A,L,R.:177, 

Nurse's liability for her own negligence or malpractice, 
51 A.L.R.2d 970. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 5. 


61-3-4. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Nursing Practice Act. 


History: 1953 a § 67-2-3.1, enacted by Laws 
1974, ch, 78, § 12. 


61-3-5. License required. 


Cross references. — For criminal records screening 
for caregivers employed by care providers, see 29-17-2 


‘NMSA 1978 et seq. 


A. Except as otherwise provided in the Nursing Practice Act, no person shall use the title 
"nurse" unless the person is licensed or has been licensed in the past as a registered nurse or li- 
censed practical nurse under the Nursing Practice Act. 

B. Except as otherwise provided in the Nursing Practice Act, unless licensed as a registered 
nurse under the Nursing Practice Act, no person shall: 


(1) practice professional nursing; 
(2) use the title "registered nurse", 


professional nurse", 


professional registered nurse" or 


the abbreviation "R.N." or any other abbreviation thereof or use any other title, abbreviation, let- 
ters, figures, signs or devices to indicate or imply that the person is a registered nurse; or 
(8) engage in a nursing specialty as defined by the board. 


C. Except as otherwise provided in the Nursing Practice Act, unless licensed as a licensed 
practical nurse under the Nursing Practice Act, no person shall; 
(1) practice licensed practical nursing; or 
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. (2) use the title "licensed practical nurse" or the abbreviation "L.P.N.” or any other abbre- 
viation thereof or use any other title, abbreviation, letters, figures, signs or devices to indicate. or 
imply that the person is a licensed practical nurse. 
D. Unless licensed as a certified nurse practitioner under the Nogsing Piactiog anne no person 
shall: 
(1) practice as a certified nurse nrecbitionneyt or 
(2) use the title "certified nurse practitioner" or the abbreviations "O, N.P." or "N.P." or any 
other title, abbreviation, letters, figures, signs or ee to Anessianes or imply that the person is a 
certified nurse practitioner. 
E. Unless licensed as a certified registered nurse abetiauilt bilder the Nursing Practice Act, 
no person shall: 
(1). practice asa nurse anesthetist; or 
| (2) use the title "certified registered nurse anesthetist" or the abbreviation "C. R. N.A." or 
any other title, abbreviation, letters, figures, signs or devices:to indicate or imply that the pergon 
is‘a certified registered nurse anesthetist. 
F, Unless licensed as a‘clinical nurse specialist under the Nursing Practice Act, no person shall: 
(1) practice as a clinical nurse specialist; or 
(2) use the title "clinical nurse specialist" or the abbreviation "C.N.S." or any other title, 
abbreviation, letters, figures, one or devices to indicate or pines that the person is a clinical 
nurse specialist. 
G.. No licensed nurse shall be prohibited from identifying. himself or his licensure status’ ! 


History: 1953 casks § 67-2-4, enastea by Laws 
1968, ch. 44, § 4; 1977, ch. 220, § 2; 1985, ch. 67, § 2; 
1991, ch. 190, § 3; 1997, ch. 244, § 4; 2001, ch. 137, § 3: 
2008, ch. 307, § 6. 

The 2003 amendment, effective January 1, 2004, 
added "Except as otherwise provided in the Nursing Prac- 
tice Act," at the beginning of Subsections A, B and C. 

The 2001 amendment, effective June 15, 2001, in- 
serted Subsection A'and renumbered the remaining sub- 
sections accordingly. 

The 1997 amendment, effective June 20, 1997, added 
Subsection F, inserted "or imply" near the end of Subsec- 
tions A(2) and B(2), substituted "licensed" for "endorsed" 
throughout the section, and made minor stylistic changes. 

The 1991 amendment, effective June 14, 1991, in- 
serted " 'professional registered nurse’. 


61-3-5.1. Temporary licensure. 


"in Paragraph - 


(2) of Subsection A; inserted "licensed" in Paragraph (1) 
of Subsection B; substituted "endorsed" for "certified" in 
the introductory phrases in Subsections C and D; inserted 
"certified" in Paragraph (1) in Subsection C; and added 
Subsection E. 


ANNOTATIONS 


Am, Jur. 2d, ALR. and C.J.8. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers § 26. 


 \Revocability of license for fraud or other misconduct be- 


fore or at time of its issuance, 165 A.L.R. 1138. 
70 C.J.S. Physicians, ached | and Other Health-Care 
Providers $12... 3 


An applicant for nurse licensure pursuant to the Nursing Practice Act may be issued a tempo- 
rary license for a period not to exceed six months or for a period of time necessary for the board 
to ensure that the applicant has met the licensure requirements set out in that sae whichever 
is less. eee 


History: Laws 2001, ch. 187, § 14. 


61-3-6.. Administration of anesthetics. 


It is unlawful for any person, other than a person licensed i in New Mexico to practice medicine, 
osteopathy or dentistry or a currently licensed certified registered nurse anesthetist, to administer 
anesthetics to any person. Nothing in this section prohibits a person currently licensed pursuant 
to the Nursing Practice Act from using hypnosis or from administering local anesthetics or moder- 
ate sedation. 


L 


History: 1953 Comp., § 67-2-4.1, enacted by Laws 
1973, ch. 149, § 2; 1979, ch. 379, § 2; 1985, ch. 67, § 3; ~ 
1991, ch. 190, § 4; 1997, ch. 244, § 5; 2005, ch. 307, § 2. 


The 2005 amendment, effective April Wi 2005, changed 
"conscious sedation" to "moderate sedation": 
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The 1997 amendment, effective June 20, 1997, in- 
serted "licensed" near the end of the first sentence, and 
in the last sentence substituted "licensed pursuant to the 
Nursing Practice Act from using hypnosis or from ad- 
ministering local anesthetics or conscious sedation") for 
"licensed in the healing arts from administering local an- 
esthetics or from using hypnosis". 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "anesthetics" for "anesthesia exceptions" in the 
catchline and for "anesthesia" in the second sentence, and, 
in the first sentence, substituted "to administer anesthet- 
ics" for "when acting under the direction of and in the im- 
mediate area of a licensed physician, or dentist, to admin- 
ister anesthesia". 


is not a registered nurse or a licensed practical nurse in 
the state of New Mexico. 1973 Op. Att'y Gen, No, 73-62, 

Am, Jur. 2d, A.L.R. and C.J.S, references, — 
Nurse's liability for her own negligence or malpractice, 51 
A.L.R.2d 970. 

Malpractice: duty and liability of anesthetist, 53 
A.L.R.2d 142, 49 A.L.R.4th 63. 

Liability of operating surgeon for negligence of nurse 
assisting him, 12 A.L.R.3d 1017. 

Liability of hospital for negligence of nurse assisting op- 
erating surgeon, 29 A.L.R.3d 1065. 

Medical malpractice: who are "health care providers," 
or the like, whose actions fall within statutes specifically 
governing actions and damages for medical malpractice, 


ANNOTATIONS 12. A.\L.R.5th 1): 


Nursing license required. — The board of nursing 
may not license a person as an anesthetist if that person 


61-3-7. Repealed. 


Repeals. — Laws 1979, ch. 379, § 12 repealed 61- 
3-7 NMSA 1978, as enacted by Laws 1973, ch. 149, § 
3, exempting persons employed to administer general 


anesthesia on the effective date of the act from the provi- 
sions of the act, effective April 6, 1979. 


61-3-8. Board created; members; qualifications; terms; vacancies; 
removal. 


A. There is created a seven-member "board of nursing". The board shall consist of four licensed 
nurses, one preferably a licensed practical nurse, and three members who shall represent the pub- 
lic and shall not have been licensed as registered or licensed practical nurses, nor shall the public 
members have any significant financial interest, direct or indirect, in the profession regulated. 
Not more than two board members shall be appointed from any one county, and not more. than 
two registered nurse members shall be from any one field of nursing. Members of the board shall 
be appointed by the governor for staggered terms of four years each..Nurse members shall be ap- 
pointed from lists submitted to the governor by. any generally recognized organization of nurses in 
this state. Appointments shall be made in such manner that the terms of no more than two board 
members expire on July 1 of each year. Vacancies shall be filled by appointment by the governor for 
the unexpired term within sixty days of the vacancy. Board members shall serve until their succes- 
sors have been appointed and qualified. 

B. Members of the board shall be citizens of the United States and residents of this state. 
Registered nurse members shall be licensed in this state, shall have had, since graduation, at 
least five years' experience in nursing, shall be currently engaged in professional nursing and 
shall have been actively engaged in professional nursing for at least three years immediately pre- 
ceding appointment or reappointment. The licensed practical nurse member shall be licensed in 
this state, shall have been graduated from an approved licensed practical nursing education pro- 
gram, shall have been licensed by examination, shall have had at least five years' experience since 
graduation, shall be currently engaged in licensed practical nursing and shall have been actively 
engaged in licensed practical nursing for at least three years immediately preceding appointment 
or reappointment. 

C. No board member shall serve more than two full or partial terms, aan condi or other- 
wise. 

D. Any board member failing to attend seventy percent of meeting days annually, dither regu- 
lar or special, shall automatically be removed as amember of the board. 

E. The governor may remove any member from the board for neglect of any duty required by 
law, for incompetency or for unprofessional or dishonorable conduct, in accordance with regula- 
tions prescribed by the board. | 

F, In the event of a vacancy on the board for any reason, the $a of the board shall i imme- 
diately notify the governor, the board members and any generally recognized nursing organization 
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of the vacancy, the reason for its occurrence and the action taken by the boardy so as to expedite 
the appointment of a new board member.” ~~ 


History: 1953 Comp., § 67-2-5, enacted by Laws and minor stylistic changes in Subsection A; substituted 


1968, ch, 44, § 5; 1977, ch. 220, § 3; 1979, ch, AUD § 3; "seventy percent of meeting days annually" for "three 
1991, ch. 189, § 3; 1991, ch, 190, § 5. consecutive meetings" in Subsection D; and made re- 

The 1991 amendment, effective June 14, 1991, in lated and minor:stylistic changes in Subsections Band 
Subsection A, rewrote the second sentence which: read F, Identical amendments to this section were enacted by 
"The board shall consist of four registered nurses, two li- Laws. 1991, ch: 189, §.3 and Laws 1991, ch. 190; § 5. The 
censed practical nurses and one member who shall rep- section was set out as amended by Laws 1991, ch. 190, § 
resent the public and shall not have been licensed as a 5, See 12-1-8 NMSA/1978. 


registered or practical nurse, nor shall such public mem- 


ber have any significant financial interest, direct or in- ANNOTATIONS 

direct, in the occupation regulated"; deleted the former Number of terms. — For purposes of Subsection C of 
fourth sentence, relating to members of the board hold- this section, the number of terms served is computed as of 
ing office on the effective date of the act; deleted "The the time the law went into effect, that is, the appointment 
nurse" at the beginning and substituted "four years" of the first board under the present Nursing Practice Act. 


for "three years" in the present fourth sentence; added 
"Nurse members shall be appointed" at the beginning of 
the fifth sentence; rewrote the sixth sentence which read 
"Appointments shall be made in such manner that the 


1973 Op. Att'y Gen. No. 73-24. 

A board member who had served one full term under 
the present Nursing Practice Act, as well as.a partial term 
prior to the time that the act went into effect, could be reap- 


terms of three board members expire on July 1 of one pointed for a term of office. 1973 Op. Att'y Gen. No, 73-24. 
year, the terms of three board members expire on Jilly 1 Am. Jur. 2d, A.L.R. and C.J.S. references, — 70 
of the next year, and the terms of two board members ex- C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
pire on July 1 of the succeeding year"; and made related viders § 21. 


61-3-9. Board meetings; quorum; officers. 


A. The board shall annually elect a chairman, vice chairman and secretary from its entire 
membership. 

B. The board shall meet at least once'every three months. Special meetings may be catia by 
the chairman and shall be called upon the written request of three or more members of the board. 
Notification of special meetings shall be made by certified mail unless such notice is waived by 
the entire board and noted in the minutes. Notice of all regular meetings shall be made by regu- 
lar mail at least ten days prior to the meeting, and copies of the minutes of all meetings shall be 
mailed to each board member within thirty days after any meeting. 

C. A majority of the board; including at least one officer, constitutes a quorum. 


History: 1953.Comp., § 67-2-6, enacted: Mig’ Laws ANNOTATIONS 


TAGE oh. 6 8} ORG, ebay AF | BA: Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, “Spain! and Other Health-Care Bae 
viders § 21, ‘ 


61-3-10. AES duties. 


The board: 

A, shall promulgate uldad in rebosrdailce with the State Rules ‘Abe [Chapter 14, Article 4 NMSA 
1978] as necessary to enable it to carry into effect the rea aie of the ae Practice Act and 
to maintain high standards of practice; 

B. shall prescribe standards and approve curricula for aducatinial programs preparing per- 
sons for licensure under the Nursing Practice Act; 

C. shall provide for surveys of educational programs preparing persons for licensure under the 
Nursing Practice Act; 

D. shall grant, deny or withdraw approval from educational programs for failure to meet aN 
scribed standards, if a majority of the board concurs in the decision; 

, ‘shall provide for the examination, licensing and renewal of licenses of appMonnts- 

F,. shall conduct’hearings upon charges relating to discipline of a licensee or nurse not licensed 
to practice in New Mexico who is permitted to practice professional registered nursing or licensed 
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practical nursing in New Mexico pursuant to a multistate licensure privilege as provided in the 
Nurse Licensure Compact [61-3-24,1 NMSA 1978]; 

G. conduct hearings upon charges related to an applicant. or discipline of a licensee or the 
denial, suspension or revocation of a license in accordance with the procedures of the Uniform 
Licensing Act [61-1-1 to ’61-1-31 NMSA 1978]; 

H, shall cause the prosecution of persons violating .the Nursing iragkics Act. and have the 
power to incur such expense as is necessary for the prosecution; 

I. shall keep a record of all proceedings; 

J.. shall make an annual report to the governor; 

K. shall appoint and employ:a qualified registered nurse, who shall not be a member of the 
board, to serve as executive officer to the board, and the board shall define the duties and respon- 
sibilities of the executive officer except that the power.to grant, deny or withdraw approval for 
schools of nursing or to revoke, suspend or withhold a license authorized by the Nursing Practice 
Act shall not be delegated by the board; 

L. shall provide for such qualified assistants as may be necessary to carry out the provisions of 
the Nursing Practice Act. Such employees shall be paid a salary commensurate with their duties; 

M. shall, for the purpose of protecting the health and well-being of residents of New Mexico 
and promoting current nursing knowledge and practice, promulgate rules establishing continuing 
education requirements as a condition of license renewal and shall study methods of monitoring 
continuing competence; 

N. ‘may appoint’ advisory committees consisting of at least one member who is a board member 
and at least two members who are expert in the pertinent field of health care to assist it in the 
performance of its duties. Committee members may be reimbursed as provided in the Per Diem 
and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]; 

O. may promulgate rules designed to maintain an inactive status listing for registered nurses 
and licensed practical nurses; 

P. may promulgate rules to regulate the advanced practice of professional registered nursing 
and expanded practice of licensed practical nursing; 

Q. shall license qualified certified nurse practitioners, certified registered nurse anesthetists 
and clinical nurse specialists; ) 

R. shall register nurses not licensed to practice in New Mexico who are permitted to practice 
professional registered nursing or licensed practical nursing in New Mexico pursuant to a multi- 
state licensure privilege as provided in the Nurse Licensure Compact; 

S. shall promulgate rules establishing standards for authorizing prescriptive authority to cer- 
tified nurse practitioners, clinical nurse specialists and certified registered nurse anesthetists; and 

T. shall determine by rule the states and territories of the United States or the District of Co- 
lumbia from which it will not accept an applicant for expedited licensure and shall determine any 
foreign countries from which it will accept an applicant for expedited licensure. The board shall 
post the lists of unapproved and approved licensing jurisdictions on the board's website. The list 
of disapproved licensing jurisdictions shall include the specific reasons for disapproval. The lists 
shall be reviewed annually to determine if amendments to the rule are warranted, 


History: 1953 Comp., § 67-2-7, enacted by Laws review the lists annually to determine if amendments to 
1968, ch. 44, § 7; 1977, ch. 220, § 4; 1991, ch. 190, § 6; the rule are needed; in Subsection A, after'"shall", deleted 
1997, ch. 244, § 6; 2008, ch. 276, § 4; 2008, ch. 807, § 7; "adopt and revise such" and added "promulgate", and af- 
2022, ch. 39, § 14. ter "rules", deleted "and regulations" and added "in ac- 

The 2022 amendment, effective May 18, 2022, pro- cordance with the State Rules Act”; redesignated former 
vided that the board of nursing is subject to the provisions Subsections G through R as Subsections H through §, re- 
of the State Rules Act for promulgating rules and to the spectively; in Subsection G, added "conduct hearings upon 
Uniform Licensing Act for licensing and disciplinary mat- charges related to an applicant or discipline of a licensee"; 
ters, required the board of nursing to determine by rule, in Subsection H, after "prosecution of", deleted "all", after 
and to post on its website, which states and territories of © "persons", deleted ‘including firms, associations, institu- 
the United States or the District of Columbia from which .,. tions, and corporations", and. after "is necessary’, deleted 
the board will not accept an applicant for expedited licen- "therefor" and added "for the prosecution"; and added 
sure and those foreign countries from which the board Subsection T. 
will accept an applicant for expedited licensure, required Temporary provisions. — Laws 2022, ch. 39, § 104 
that thelist of disapproved licensing jurisdictions in- provided that a board that is required by Laws 2022, ch. 
clude a reason for disapproval, and required the board to 39 to change its licensing provisions to allow. for new or 
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different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

2003 Multiple Amendments. — Laws 2003, ch. 276, 
§ 4 and Laws 2008, ch: 307, § 7 enacted different amend- 
ments to this section that can be reconciled. Pursuant to 
12-1-8 NMSA 1978, Laws 2009, ch. 807, § 7, as the last act 
signed by the governor, is set out above and incorporates 


both amendments. The amendments enacted by Laws © 


2003, ch. 276, § 4 and Laws 2003, ch. 307, § 7 are described 
below. To view the session laws in their entirety, see the 
2003 session laws on NMOneSource.com. 

Laws 2008, ch. 307, § 7, effective January 1, 2004, sub- 
stituted "if" for "provided that" following "prescribed stan- 
dards" near the end of Subsection D; inserted "or nurse 
not licensed to practice in New Mexico who is permitted 
to practice professional registered nursing or licensed 
practical nursing in New Mexico pursuant to a multistate 
licensure privilege as provided in the Nurse Licensure 
Compact" following "discipline of a licensee" near the mid- 
dle of Subsection F; and added a new Subsection Q and 
redesignated former Subsection Q:as Subsection R, 

Laws 2003, ch. 276, § 4, effective June 20, 2008, at the 
end of Subsection Q inserted "and certified registered 
nurse anesthetists". 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-3-10.1 


The 1997 amendment, effectiveyJune 20, 1997, sub- 
stituted "who" for "and" preceding "shall define" in Sub- 
section J, added "and shall study methods of monitoring 
continuing competence" at the end of Subsection L, substi- 
tuted "license qualified" for "endorse the qualifications of" 
at the beginning of Subsection P, and added Subsection Q. 

The 1991 amendment, effective June 14, 1991, sub- 


' stituted "educational" for "education" in Subsections D 


and’ L; substituted: "at least one member who is a board 
member and at least two members" for "at least three 
members" in Subsection M; added Subsections O and P; 
and made a minor stylistic change i in Subsection J anda 
related stylistic changein Subsection M: 


ANNOTATIONS 


Duplicate certificate. — The board could establish 
regulations for issuing a duplicate certificate, but no fee 
could be charged therefor. 1966 Op. Att'y Gen. No. 66-99. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
CS, Physicians, Surgeons, and Other Health- Care Pro- 
viders §§ 22 to 24. 


61-3-10.1. Hemodialysis technicians; training programs; certification. 


A. Astatewide program for certification of hemodialysis technicians is created according to the 


rules adopted by the board. 


B. Unless certified as a certified hemodialysis technician pursuant to the Nursing Prsétice Act, 


no person shall: 


(1) practice as a certified hemodialysis technician; or 
(2) use the title "certified hemodialysis technician", "hemodialysis technician" or other ti- 
tle, abbreviation, letters, figures, signs or devices to indicate or imply that the person is a certified 


hemodialysis technician. 
C. . The board shall: 


(1) maintain a permanent register of all certified hemodialysis technicians; 
(2) adopt rules for certified hemodialysis technician training programs, including stan- 


dards and curricula; 


(3) provide for periodic evaluation of training programs at least every two years; 

(4) grant, deny or withdraw approval from a training program that fails to meet prescribed 
standards or fails to maintain a current contract with the board; and 

(5) conduct disciplinary hearings of certified hemodialysis technicians or on the denial, 


suspension or revocation of certified hemodialysis technician certificates in accordance with, the 
Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978]. 

D. Except as provided in Section 61-1-34 NMSA 1978, every applicant for certification as a 
certified hemodialysis technician shall pay the required application fee, submit written evidence 
of having completed a board-approved training program for hemodialysis technicians and success- 
fully complete a board-approved examination. The board shall issue a certificate to any person 
who fulfills the requirements for certification. 

K. Every certificate issued by the board to practice as a certified hemodialysis technician shall 
be renewed every two years. The certified hemodialysis technician seeking renewal shall submit 
proof of employment as a certified hemodialysis technician and proof of having met continuing 
education requirements adopted by the board. | 

F. The board shall set the following nonrefundable fees: 

(1) for initial certification by initial or subsequent examination, a fee not to exceed sixty 
dollars ($60.00); 

(2) for renewal of certification, a fee not to exceed sixty dollars ($60.00); 

(3) for reactivation of a lapsed certificate after failure to renew a certificate or following 
board action, a fee not to exceed sixty dollars ($60.00); 
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(4) for initial review and approval of a training program, a fee not to exceed three hundred 
dollars ($300); 

(5) for subsequent review and approval afi a ey SEN program that has changed, a fee not 
to exceed two hundred dollars ($200); 

(6) for subsequent review and approval of a training program when a change has been 
required by a change in board policy or rules, a fee not to exceed fifty dollars ($50.00); and 
(7) for periodic evaluation of a sped” program, a fee not to exceed two hundred dollars 


($200). 

History: 1978 Comp., § 61-3-10.1, enacted by Laws technicians; deleted the former provision in Subsection 
1993, ch. 61, § 2; 1997, ch, 244, § 7; 2001, ch. 187, § 4; E which provided that certificates shall be renewed every 
2008, ch. 276, § 5; 2005, ch. 307, § 3; 2021, ch. 92, § 9. two years by the last day of the hemodialysis technician's 

Repeals and reenactments, — Laws 1993, ch. 61, certification month upon payment of the required fee; pro- 
§ 2 repealed former 61-3-10,1 NMSA 1978, as enacted by vided a fee for certification by initial or subsequent exami- 
Laws 1989, ch, 93, § 1, and enacted a new section, effective _ nation in Subsection F(1); provided a fee for reactivation of 
June 18, 1993. a lapsed certificate or following board action in Subsection 

The 2021 amendment, effective June 18, 2021, pro- F(3); increased the fee in Subsection F(3) from $30 to $60; 
vided for the waiver of hemodialysis technician certifica-..,. increased the fee in Subsection F(5) from $100 to $200; in- 
tion fees for military service members and veterans; and creased the fee in Subsection F(7) from $150 to $200; and 
in Subsection D, added "Except as provided i in Section 61- deleted former Subsection G which provided that training 
1-34 NMSA 1978") programs shall pay the board for administrative and other 

The 2005 amendment, effective April 7, 2005, changed costs associated with oversight of the program. 
"hemodialysis technician" to "certified hemodialysis techni- The 2003 amendment, effective June 20, 2003, added 
cian"; deleted the former provisions of Subsections A(1) and Paragraph C(5) and redesignated former Paragraph C(5) 
(2) which defined "hemodialysis technician" and "training as (6). 
program"; provided in Subsection A that'a statewide pro- The 2001 amendment, effective June 15, 2001, 
gram for certification of hemodialysis technicians is created changed the renewal month of a hemodialysis technician's 
according to rules of the board; changed "this section" to certificate from the technician's birth month to his certi- 
"the Nursing Practice Act" in Subsection B; provided in Sub- fication month in Subsection E; in Subsection F, inserted 
section C(4) that the board shall grant; deny or withdraw "by rule" in the introductory language, increased the fee 
approval of a program that fails to maintain a current con- -in Paragraph (4) from $150 to $300, increased the fee in 
tract with the board; deleted the former provisions of Sub- Paragraph (5) from $50 to $100, increased the fee in Para- 
section C(5) which provided that the board shall withdraw graph.(6) from $25 to $50, increased the fee in Paragraph 
approval from a program for failure to maintain a current (7) from $75 to $150; and added Subsection G. 
contract with the board or for failure to pay the administra- The 1997 amendment, effective June 20, 1997, substi- 
tive fee as provided in the contract; provides in Subsection tuted "every two years by the last day of the hemodialysis 
D that an applicant shall submit evidence of having com- technician's birth month" for "biennially" at the beginning 
pleted a board-approved training program for hemodialysis of Subsection E. 


-61-3-10.2. Medication aides. 


A. A statewide program for certification of medication aides and approval of medication aide 
training programs is created under the board. 
B. _ Unless certified.as a certified medication aide under the Nursing Practice Act, no person shall: 

(1) practice as a certified medication aide; or 

(2) use the titles "certified medication aide" or "medication aide" or any other title, abbre- 
viation, letters, figures; signs or devices to indicate or imply that the person is a certified medica- 
tion aide. 

C. The board shall: 

(1) maintain a permanent ech of all persons certified to practice as a certified medica- 
tion aide; 

(2) adopt rules for certified meriicabion aide education and certification, including stan- 
dards and curricula; 

(3) adopt rules governing the iipervtbion of certified medication aides by licensed nurses, 
including standards and performance evaluations of certified medication aides; 

(4) conduct disciplinary hearings of certified medication aides or on the denial, suspension 
or revocation of certified medication aide certificates in accordance with the Uniform Licensing Act 
[61-1-1 through 61-1-31 NMSA 1978]; and 

(5) grant approval to a certified medication aide training program that meets all the re- 
quirements set by the board and. deny or withdraw approval from medication aide training pro- 
grams that fail to meet prescribed standards or fail to maintain a current contract. 
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D. Except as provided in Section 61-1-34 NMSA 1978, every applicant for certification as a 
certified medication aide shall pay the required application fee, submit written evidence of having 
completed a board-approved training program for certified medication aides and successfully com- 
plete a board-approved examination. The board shall issue a sateen re to any person who fulfills 
the requirements for certification, 

E. Every certificate issued by the board to practice as a certified wa Frei aide shallbe re- 
newed every two years. The certified medication aide seeking renewal shall submit proof of em- 
ployment as a certified medication aide and proof of having met continuing education require- 
ments adopted by the board. 

F. The board shall set the following nonrefundable fees: . 

(1) ‘for initial certification by initial or subsequent examination, a fee ae to etied sixty 
dollars ($60.00); 

(2) . for renewal of certification, a fee not to exceed sixty dollars ($60.00); 

(3) for reactivation of a lapsed certificate after failure to renew a certificate or following 
board. action, a.fee not to exceed sixty dollars ($60.00); 

(4). for initial review and approval ofa training program, a fee not to:exceed three hundred 
dollars ($300); 

(5) for subsequent review and approval of a training preeeun that has changed, a fee not 
to exceed two hundred dollars:($200); 

(6) for subsequent review and approval of a training program whitn a ee has been 
required by a change in board policy or rules, a fee not to.exceed fifty dollars ($50.00); and 

(7) for periodic evaluation of a training program, a fee not to exceed two hundred dollars 
($200). 


History: 1978 Comp., § 61-3-10.2, enacted by Laws exception at the end of the. paragraph, which read "except 


1991, ch. 209, § 1; 1998, ch. 138, § 1; 1995, ch, 118, § 1; where the change-or modification has been required by a 
1997, ch. 244, § 8; 2001, ch. 137, § 5; 2003, ch, 276, § 6; change in board policy or board rules and regulations, in 
2005, ch. 308, § 1; 2005, ch. 307, § 4; 2021, ch. 92,:§ 10, which case the fee for each review and approval shall not 
The 2021 amendment, effective June 18, 2021, pro- exceed twenty-five dollars ($25,00)"; and in Paragraph 1(8), 
vided for the waiver of medication aide certification fees increased the educational review fee from $75. to $150.) - 
for military service members and veterans; and in Sub- The 1997 amendment, effective on June 20, 1997, sub- 
section D, added "Except as provided in Section 61-1-34 stituted "every two years by the last day of the medication 
NMSA 1978", aide's birth month and" for "biennially" in the first sen- 
The 2005 amendment, effective April 7, 2005, tence of Subsection G. 
amended Subsection A that limited the licensing of medi- The 1995 amendment, effective July 1, 1995, in Sub- 
cation aids to licensed intermediate care facilities for the section A, deleted "trial" following "purpose of the" in the 
mentally retarded; deleted Subsection B that provided second sentence, deleted the former third sentence re- 
a definition of "medication aide", relettered, former Sub- quiring a report to the forty-second legislature and sub- 
sections B, C and D as Subsections C, D and EH; amended stituted "continuing" for "initiating" in the last sentence; 
Subsection B to insert "certified" before "medication aide" substituted "supervision of a licensed nurse" for "direction 
in two places; amended Subsection C' to insert "certified" of a registered nurse" in Subsection B; in Subsection D, 
before "medication aide" and deleted Subsection C(3) and , added Paragraph (3), redesignated former Paragraph (3) 
added Subsection B(5) relating to withdrawal or denial as Paragraph (4) and made a minor stylistic change in 
of certification of medication aide training programs that +=‘ Paragraph (2). 
fail to meet standards; deleted former Subsections F, H * The 1993 amendment, effective June 18, 1993, in Sub- 
and I; and added a new Subsection F providing for fees. section A, substituted "shall permit the operation of a" 
Laws 2006, ch. 303, § 1 and Laws 2006, ch, 307, § 4 both for "is enacted to permit the initiation and operation of a 
enacted amendments to 61-8-10,2 NMSA 1978. The sec- two-year" in the first sentence, added the present second 
tion was set out as amended by Laws 2005, ch. 307, § 4. » sentence and deleted "at the end ‘of the second full year 
See 12-1-8 NMSA 1978. of implementation" following "evaluated" and substituted 
The 2003 amendment, effective June 20, 2008, added "and the necessity of continuing" for "of' and "second ses- 
Paragraph D(8) and redesignated former Paragraphs D(3) sion of the forty-second legislature" for "first session of the 
and (4) as Paragraphs D(4) and (6), forty-first legislature" in the present third sentence; in 
The 2001 amendment, effective June 15, 2001, in Para-: Subsection B, added."For. the purposes of. this section" to 
graph 1(2), increased the review fees from $150 to $300 the beginning and substituted "registered" for "licensed"; 
for each initial review or approval, and from $50 to $100 and in Subsection C, deleted eit prebenTae "medi- 


si each amaere review or approval, and deleted the pation 


61-3-10.3. Repealed. 


Repeals. — Laws 2005, ch, 307 § 10 dpaatba 61-3- provisions of former section, see the 2004 NMSA ithe on 
10.3 NMSA 1978, as enacted by Laws 1995, ch. 117, § 1,... . NMOneSource.com. aed 
relating to medication aides, effective April 7, 2008, For 


826 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-3-10.4 NURSING 61-3-11 


61-3-10.4. Repealed. 


Repeals. — Laws 2005, ch. 307 § 10 repealed 61-3-10.4 effective April 7, 2005. For provisions of former section, see 
NMSA 1978, as enacted by Laws 20038, ch. 282, § 2, re- the 2004 NMSA 1978 on NMOneSource.com. 
lating to school medication aides training pilot program, 


61-3-10.5. Nursing excellence program; license renewal surcharge. 


A. The board may establish a "nursing excellence program" that provides strategies to: 

(1) enhance recruitment and retention of professional nurses, increase career and educa- 
tional opportunities and improve interaction with health facilities administrations, the medical 
profession and institutions of higher education; and 

(2) fund loan repayment assistance pursuant to Section 2 of this 2017 act [21-22D-11 
NMSA 1978]. 

B. The board may impose a license renewal surcharge for each nursing license renewed in an 
amount not to exceed twenty dollars ($20.00) to implement and maintain the nursing excellence 
program, The surcharge shall be used as follows: 

(1) fifty percent of each license renewal surcharge shall be deposited in the nursing excel- 
lence fund to be used by the board to carry out the provisions of Paragraph (1) of pole dae A of 
this section; and 

(2) fifty percent of each license renewal surcharge shall be appropriated to the higher edu- 
cation department in accordance with the provisions of Section 2 of this 2017 act to fund loan re- 
payment assistance for nurses in advanced practice who practice in areas of New Mexico that the 
higher education department has designated as underserved. 

C. ° The board shall transfer the portion of the license renewal surcharge to be appropriated to 
the higher education department in accordance with the provisions of Paragraph (2) of Subsection 
B of this section by July 1, 2018 and by each July 1 thereafter. 


History: Laws 2008, ch. 276, § 2; 2017, ch. 91, § 3. A, added paragraph designation "(1)", at the end of the 

The 2017 amendment, effective July 1, 2017, provided paragraph, added "and", and added Paragraph A(2); in 
loan repayment assistance through nursing license re- Subsection B, in the second sentence, added "surcharge 
newal surcharge fees for nurses in advance practice who shall be used as follows", and added Paragraphs B(1) and 
practice in areas of New Mexico that the higher education B(2); and added Subsection C, 


department has designated as underserved; in Subsection 


61-3-10.6. Nursing excellence fund created. 


The "nursing excellence fund" is created in the state treasury to support the nursing excellence 
program. The fund consists of license renewal surcharges, appropriations, gifts, grants, donations 
and income from investment of the fund. Any income earned on investment of the fund shall re- 
main in the fund. Money:in the fund shall not‘revert to any other fund at the end of a fiscal year. 
The fund shall be administered by the board and money in the fund is appropriated to the board 
to carry out the purposes of the nursing excellence program. Disbursements from the fund shall be 
made only upon warrant drawn by the secretary of finance and administration pursuant to vouch- 
ers signed by the chairman of the board or his authorized representative. 


History: Laws 2008, ch. 276, § 3. art. IV, § 28, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003; ch. 276 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., 


61-3-11. Bonds; expenses. 


A. The executive officer and any employee of the board who handles money or who certifies 
the receipt or disbursal of money received by the board, shall, within thirty days after election or 
employment by the board, execute a bond in a penal sum to be set by the board, conditioned on 
the faithful performance of the duties of the office and on accounting for all funds coming into his 
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hands. The bonds shall be signed by a surety company authorized to do business in ‘this state and 
shall be in such form as to meet the approval of the board. 

B. Members of the board may be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite or allowance. 


History: 19538 Comp., § 67-2-8, enacted by Laws 
1968, ch. 44, § 8. . ¥oXbs 
61-3-12. Examination; notice to applicants. 


The board shall provide for the examination of all applicants seeking licensure under the provi- 
sions of the Nursing Practice Act. 


History: 1953 Comp., § 67-2-9, enacted by Laws ANNOTATIONS 
P 0, 'g a “ ‘ ~ - 
ea at ia wot Ab diven tot ob ah gh ghey eee Am. Jur. 2d, A.L.R. and C.J.S. references, — 70 
The 1993 amendment, effective June 18, 1993, deleted C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 


"At least twice a year" at the beginning of the section. viders § 20. 


61-3-13. Qualifications for licensure as a registered nurse. 


Before being considered for licensure as a registered nurse, either by endorsement or examina- 
tion, under Section 61-3-14 NMSA 1978, an applicant shall: 

A. furnish evidence satisfactory to the board that the applicant has successfully completed an 
approved program of nursing for licensure as a registered nurse and has graduated or is eligible 
for graduation; and 

B. at the cost to the applicant, provide the board with fingerprints and other information nec- 
essary for a state and national criminal background check. 


History: 1953, Comp., § 67-2-10, enacted by Laws equivalent and completion and graduation from an ap- 
1968, ch. 44, § 10; 1977, ch. 220, § 5; 1979, ch. 379, § 5; proved school of nursing. 
1991, ch, 190, § 7; 1997, ch. 244, § 10; 2001, ch. 137, § 6. The 1991 amendment, effective June 14, 1991, de- 
The 2001 amendment, effective June 15, 2001, added leted "four-year" preceding ' ‘high school" and made a mi- 
the Subsection A designation and added Subsection B. nor stylistic change in Subsection A. 
The 1997 amendment, effective June 20, 1997, substi- 
tuted "applicant has successfully completed an approved ANNOTATIONS 
program of nursing for licensure as a registered nurse and “, Am, Jur. 2d, A-L.R. and C..S. references. — 61 Am, 
has graduated or is eligible for graduation" for former lan- Jur, 2d Physicians, Surgeons and Other Healers §§ 51 to 62, 
guage relating to an approved high school course or the 70 C.J.S, Physicians, Surgeons, and Other Health-Care 


Providers § 20. 


61-3-14. Licensure of registered nurses; by examination; expedited 
licensure. 


A. Applicants, for, licensure by examination shall be required to pass the national licensing 
examination for registered nurses. The applicant who successfully passes the examination may be 
issued by the board a license to practice as a registered nurse. 

B. The board shall issue an expedited license to practice professional registered nursing with- 
out an examination to an applicant who has been duly licensed in another licensing jurisdiction 
and holds a valid, unrestricted license and is in good standing with the licensing board in that 
licensing jurisdiction. The board shall expedite the issuance of a license in accordance with Sec- 
tion 61-1-31.1 NMSA 1978 within thirty days. If the board issues an expedited license to a person 
whose prior licensing jurisdiction did not require examination, the board may require that person 
to pass an examination before applying for license renewal. 

C. An applicant licensed under the: laws of a territory. or — country shall hn ease 
ein gy in English. 
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History: 1953 Comp., § 67-2-11, enacted by Laws - ;;, proficiency", and after "English", deleted "and passes the 
1968, ch. 44, § 11; 1977, ch. 220, § 6; 1979, ch. 879, § 6; national licensing examination for registered nurses’. 


1982, ch. 108, § 1; 1991, ch. 190, § 8; 2014, ch, 3, § 1; Temporary provisions. — Laws 2022, ch. 39, § 104 

2022, ch. 39, § 15. provided that a board that is required by Laws 2022, ch. 
Cross references. — For the Parental Responsibility 39 to change its licensing provisions to allow for new or 

Act, see 40-5A-1 NMSA 1978 et seq. _. ‘different expedited licensure shall have rules in place and 
The 2022 amendment, effective May 18, 2022, re- operational by January 1, 2023. 

vised provisions related to expedited licensure, provided The 2014 amendment, effective July 1, 2014, provided 

that the board of nursing shall expedite the issuance of for the expedited licensure for nurses licensed in other 

licenses in accordance with Section 61-1-31,1 NMSA 1978, states; in the catchline, added "expedited licensure"; in 

and provided that if the board of nursing issues an expe- Subsection B, in the first: sentence; after "license to prac- 

dited license to a person whose prior licensing jurisdiction tice", deleted "as a" and added "professional" and after 

did not require examination, the board may require the "professional registered", changed "nurse" to "nursing", 

person to pass an examination before applying for license and added the second sentence. 

renewal; in the section heading, added "by examination"; _ The 1991 amendment, effective June 14, 1991, .in- 

in Subsection B, after "The board", deleted "may" and ~ serted "is proficient in English" and made a minor’stylis- 

added "shall", deleted "by taking the national licensing ex- tic change in Subsection C. 

amination for registered nurses under the laws of another’ ~ 

state if the applicant meets the qualifications required of. ANNOTATIONS 


registered nurses inthis state. From July 1, 2014 through 
June 80, 2019, upon a determination by the board that an 
application is complete and approved" and added "in an- 
other licensing jurisdiction and holds a valid, unrestricted 
license and is in good standing with the licensing board 
in that licensing jurisdiction", and after "expedite the is- © 
suance of a license", deleted "pursuant to this subsection 


Successful passing of examination prerequisite 
for license, — The qualifications referred to in Subsec- 
_tion B clearly include the successful passing of the test 
pool examination or the equivalent; if the applicant's ex- 
amination or mark elsewhere do not meet the equivalent 
standards in New Mexico, the application for licensure 
should be denied and the applicant required to qualify by 


within five business days" and added the remainder of the ination. 1968 Op. Att'y Gen. No. 68-112 

subsection; and in Subsection C, deleted "The board may Tart aaa A. a R. ad "CLL 3. refarencesisi770 
issue a license to.practice as a registered nurse to", after C..8. ixyaiciare, Surgeons, and Other Health- CareeBed- 
"a territory or foreign country", deleted "if the applicant viders § 20, ; 


meets the qualifications required of registered nurses in 
this state, is proficient" and added "shall demonstrate 


61-3-15. Repealed. 


Repeals. — Laws 2001, ch. 137, § 15 repealed 61-3- effective June 15, 2001. For provisions of former section, 
15 NMSA 1978, as enacted by Laws 1968, ch. 44, § 12, see the 2000 NMSA 1978 on NMOneSource.com. For pres- 


regarding temporary licensure for registered nurses, ent comparable provisions, see 61-3-5.1. NMSA 1978, 


61-3-16. Fees for licensure as a registered nurse. 


Except as provided in Section 61-1-34 NMSA 1978, an applicant for licensure as a registered 
nurse shall pay the following nonrefundable fees: 

A. for licensure without examination, a fee not to 29 29 one hundred fifty dollars ($150); 

B. for licensure by examination when the examination is the first for the applicant in this 
state, a fee not to exceed one hundred fifty dollars ($150); 

C. for licensure by examination when the examination is other than the, first examination, a 
fee not to exceed sixty dollars ($60.00); and 

D. for initial licensure as a certified nurse practitioner, certified registered nurse aerial or 
clinical nurse specialist, a fee not to, exceed one-hundred dollars ($100). This fee shall be in addi- 
tion to the fee paid for registered nurse licensure. 


History: 1958 Conp- § 67-2- 13, enacted by. Laws - The 2005 amendment, effective April 7, 2005, shianged 


1968, ch. 44, § 18; 1977, ch. 220, § 8; 1982, ch. 108, § 2; the fee in Subsection D from $50 to $100, 
1991, ch. 190, $9; 1997, ch. 244, § 11; 2005, ch. 307, § 5; The 1997 amendment, effective June 20, 1997, substi- 
2020, ch. 6, § 8. tuted "licensure" for "endorsement" in Subsection D, 

The 2020 amendment, effective July 1.2020, provided The 1991 amendment, effective June 14, 1991, sub- 
an exception to the licensure fee for qualified military ser- stituted "one hundred fifty dollars ($150)" for "seventy- 
vice members, their spouses and dependent children, and five dollars ($75.00)" in Subsections A-and B; substituted 
for certain veterans, and made certain technical amend- "sixty dollars ($60.00)" for "thirty dollars ($30.00) for 
ments; and in the introductory clause, deleted "Appli- each section taken" in Subsection C; and added Subsec- 
cants" and added "Except as provided in Section 61-1-34 tion D, ar 


NMSA 1978, an applicant”. _ 


Abe 
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61-3-17. Registration under previous law. 


Any person licensed as a professional or registered nurse under any prior laws of this state, 
whose license is valid on the effective date of the Nursing Practice Act, shall be held to be licensed 
as a registered nurse under the provisions of the Nursing Practice Act and shall be entitled to re- 
newal of this license as provided in the Nursing Practice Act. 


History: 1953 dum. § 67-2-14, enacted by Laws Compiler's notes. — The "effective date of the Nurs- 
1968, ch. 44, § 14; 1977, ch. 220, § 9. ing Practice Act", referred to in this section, is July 1, 
1968, which is the effective date of Laws 1968, ch. 44, § 28. 


61-3-18. Qualifications for licensure as_a licensed practical nurse. 


Before being considered for licensure as a licensed practical nurse, either by endorsement or 
examination, under Section 61-3-19 NMSA 1978, an applicant shall: 

A. furnish evidence satisfactory to the board that the applicant has successfully completed an 
approved program of nursing for licensure as a licensed practical nurse or ip Baie nurse and 
has graduated or is eligible for graduation; and 

B. at the cost to the applicant, provide the board with fingerprints and ae f information nec- 
essary for a state and national criminal background check. 


History: 1953 Comp., § 67-2-15, enacted by Laws The 1991 amendment, effective June 14, 1991, sub- 
1968, ch. 44, § 15; 1973, ch. 182, § 1; 1977, ch. 220, § 10; stituted "61-3-19 NMSA 1978" for "67-2-16 NMSA 1953" 
1991, ch. 190, § 10; 1997, ch. 244, § 12; 2001, ch. 137, § in the introductory paragraph; deleted "four-year" preced- 
7; 2003, ch. 276, § 7. ing "high school" in Subsection A; substituted "a state ap- 

The 2003 amendment, effective June 20, 2003, in- proved course" for "an approved course" in Subsection B; 
serted "or registered nurse" following "licensed practical and made a minor stylistic change in Subsection A. 
nurse" in Subsection A, 

The 2001 amendment, effective June 15, 2001, added ANNOTATIONS 
the Subsection A designation and added Subsection B. Am, Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 

The 1997 amendment, effective June 20, 1997, substi- Jur, 2d Physicians, Surgeons and Other Healers §§ 51 to 
tuted "applicant has successfully completed an approved 62. 
program of nursing for licensure as a licensed practical 70 C.J.8, Physicians, Surgeons, and Other Health-Care 
nurse and has graduated or is eligible for graduation" Providers § 19. ‘ ‘ 


for former language relating to an approved high school 
course or the equivalent and completed a state approved 
course for licensed practical nurses. 


61-3-19. Licsbuke of licensed practical nurses; by examination; by 
expedited licensure. 


A. Applicants for licensure by examination shall be required to pass the national licensing éx- 
amination for licensed practical nurses. The applicant who passes the examination may be issued 
by the board a license to practice as a licensed practical nurse. 

B. The board shall issue an expedited license as a licensed practical nurse without an exami- 
nation to an applicant who has been duly licensed in another licensing jurisdiction and holds a 
valid, unrestricted license and is in good standing with the licensing board in that licensing ju- 
risdiction. The board shall expedite the issuance of a license in accordance with Section 61-1-31.1 
NMSA 1978 within thirty days. If the board issues an expedited license to a person whose prior 
licensing jurisdiction did not. require examination, the board may require that person to pass an 
examination before applying for license renewal. 

C. An applicant licensed under the laws of a territory or foreign country shall Aaietisthate 
proficiency in English. 


History: 1953’ Comp., § 67-2-16, enacted by Laws in accordance with Section 61-1-31.1 NMSA 1978 within 
1968, ch. 44, § 16; 1977, ch. 220, § 11; 1979, ch. 379, thirty days, and provided that if the board of nursing is- 
§ 7; 1982, ch. 108, § 3; 1991, ch. 190, § 11; 1997, ch. 244, sues an expedited license to a person whose prior licens- 
§ 13; 2014, ch. 3, § 2; 2022, ch. 39, § 16. ing jurisdiction did not require examination, the board 

The 2022 amendment, effective May 18, 2022, revised may require the person to pass an examination before ap- 
provisions related to expedited licensure, provided that plying for license renewal; in the section heading, added 
the board of nursing shall expedite the issuance of licenses "by examination"; in Subsection B, after "The board", 
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deleted "may" and added "shall", after "issue", added "an states; in the catchline, added "expedited licensure"; in 
expedited", deleted "by passing the national licensing ex- Subsection A, in the second sentence, after "who", deleted 
aminations for licensed practical nurses under the laws "successfully"; in Subsection B, in the first sentence, af- 
of another state if the applicant meets the qualifications ter "laws of another state", deleted "or by passing a state- 
required of licensed practical nurses in this state. From board-constructed licensing examination prior to Octo- 
July 1, 2014 through June 30, 2019, upon a determina- ber 1986", and added the second sentence, 

tion by the board that an application is complete and ap- The 1997 amendment, effective June 20, 1997, sub- 
proved" and added "in another licensing jurisdiction and stituted "passing" for "testing" following licensed by" and 
holds a valid, unrestricted license and is in good standing "state or by passing a state-board-constructed licensing 
with the licensing board in that licensing jurisdiction", af- examination prior fo October 1986 if the applicant meets" 
ter "The board shall expedite the issuance of a license", for "state if the applicants meet" in Subsection B. 

deleted "pursuant to this subsection within five business The 1991 amendment, effective June 14, 1991, in- 
days" and added the remainder of the subsection; and in serted "is proficient in English" and made minor stylistic 
Subsection C, deleted "The board may issue a license to changes in Subsection C, 

practice as a licensed practical nurse to", after "An ap- 

plicant licensed under the laws of", deleted "another" and ; ANNOTATIONS 


added "a", after "foreign country", deleted "if the applicant — 
meets the qualifications required of licensed practical 
nurses in this state, is proficient" and added "shall dem- 
onstrate proficiency", and after "in English", deleted "and 
successfully passes the national licensing examination for 
licensed practical nurses": 

Temporary provisions. — Laws 2022, ch. 39, § 104 


Successful passing of examination prerequisite 
for license. — The qualifications referred to in Subsec- 
tion B clearly include the successful passing of the test 
pool examination or the equivalent; if the applicant's ex- 
amination or mark elsewhere does not meet the equiva- 
lent standards in New Mexico, the application for. li- 
censure should be denied: and the applicant required to 


provided that a board that is required by Laws 2022, ch. qualify by examination, 1968 Op, Att'y Gen. No, 68-112. 
39 to change its licensing provisions to allow for new or Arn dur od. AlLRe and .Cilisieeferences, 4.70 
different expedited licensure shall have rules in place and CLS. Physicians Surgeons, and Other Health-Care Pro- 
operational by January 1, 2023. viders § 20, : : 


The 2014 amendment, effective July 1, 2014, provided 
for the expedited licensure for nurses licensed in other 


g 


61-3-20. Repealed. 


Repeals. — Laws 2001, ch. 137, § 15 repealed 61-3-20 effective June 15, 2001. For provisions of former section, 
NMSA 1978, as enacted by Laws 1968, ch, 44, § 17, re- see the 2000 NMSA 1978 on NMOneSource.com. For pres- 


garding temporary licensure for licensed practical nurses, ent comparable provisions, see 61-3-5.1 NMSA 1978. 


61-3-21. Registration under previous law. 


Any person licensed as a practical nurse under any prior laws of this state whose license is valid 
on the effective date of the Nursing Practice Act shall be held to be licensed under the provisions of 
the Nursing Practice Act and, shall be entitled to renewal of this license as provided in the Nursing 
Practice Act. 


History: 1953 Comp., § 67-2-18, enacted by Laws Compiler's notes. — The "effective date of the Nurs- 
1968, ch. 44, § 18. ing Practice Act", referred to in this section, is July 1, 
1968, which is the effective date of Laws 1968, ch. 44, § 28. 


61-3-22. Fees for licensure as a licensed practical nurse. 


Except as provided in Section 61-1-34 NMSA 1978, an applicant for licensure as a licensed prac- 
tical nurse shall pay the following nonrefundable fees: 

A. for licensure without examination, a fee not to exceed one hundred fifty dollars ($150); 

B. for licensure by examination when the examination is the first for the applicant. in this 
state, a fee not to exceed one hundred fifty dollars ($150); and 

C. for licensure by examination when the examination is other than the first examination, a 
fee not to exceed sixty conan ($60. 00) for each examination. 


History: 1953 Comp., § 67-2-19, enacted by Laws amendments; and in the introductory clause, deleted "Ap- 
1968, ch. 44, § 19; 1977, ch. 220, § 13; 1991, ch. 190, plicants" and added "Except as provided in Section 61-1- 
§ 12; 2005, ch. 307, § 6; 2020, ch.6,§ 9. — . 34 NMSA 1978, an applicant". 

The 2020 amendment, effective July 1, 2020, provided The 2005 amendment, effective April '7, 2005, changed 
an exception to the licensure fee for qualified military the fee in Subsection A from $90 to $150; changed the fee 
service members, their spouses and dependent children, in Subsection B from $90 to $150; and changed the fee in 
and for certain veterans, and made certain technical Subsection C from $30 to $60. 
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The 1991 amendment, effective June 14, 1991, sub- board not to exceed thirty dollars ($30.00)" for "at fifteen 
stituted "ninety dollars ($90.00)" for "forty-five dollars dollars ($15.00)" in Subsection C; and made a minor sty- 


($45,00)" in Subsections A and B; substituted "by the listic change in the introductory paragraph. 


61-3-23. Permit to practice for graduate nurses. 


A. The board may issue a permit to practice to.an applicant upon completion of an approved 
course of study and upon application to take the national licensing examination after graduation 
within the time frame set by rules of the board. 

B.. The permit to practice shall be issued for practice under direct SMPREYISIB at a specified 
place of employment in the state. 

C. The permit to practice shall be valid from issuance vititil the results of the national licensing 
examination are disseminated by the board office to the examinee, at which time the permit is void 
and the applicant who has passed the examination may be issued a license to practice. 


History: 1953 Comp., § 67-2-19.1, enacted by Laws The 1993 amendment, effective June 18, 1993, in- 


1977, ch. 220, § 14; 1982, ch: 108, § 4; 1993, ch. 61, § 4; serted "available" near the end.of Subsection A and sub- 
20038, ch: 276, § 8. stituted. the language beginning "the examinee" for ‘'the 
The 2003 ‘amendment; effective June 20, 2003, in examinees, at which time all permits are void and those 
Subsection A, deleted "first available" following "to take applicants who have passed the examination may be is- 
the" and added "within the time frame set by rules of the sued a license to practice" at the end of Subsection C. 


board" at the end. 


61-3-23.1. Permit to practice for graduate nursing specialties. 


A one-time, nonrenewable permit may be issued to graduate nurse anesthetists, nurse practitio- 
ners and clinical nurse specialists awaiting examination and results in accordance with require- 
ments set forth by the board in the rules and regulations. 


History: 1978 Comp., § 61-3-23.1, enacted by Laws nurse specialists" for "nurse specialists" and made minor 
1979, ch. 8379, § 8; 1991, ch, 190, § 13. stylistic changes throughout the section. 

The 1991 amendment, effective June 14, 1991, substi- ‘ cers ve 
tuted "nurse anesthetists, nurse practitioners and clinical 


61-3-23.2. Certified nurse practitioner; qualifications; practice; 
examination; endorsement; expedited licensure. 


A. The board may license for advanced practice as a certified nurse practitioner an applicant 
who furnishes evidence satisfactory to the board that the applicant: 

(1) -is aregistered nurse; 

(2) has successfully completed a program for the education and preparation of nurse prac- 
titioners; provided that, if the applicant is initially licensed by the board or a board in another 
jurisdiction after January 1, 2001, the program shall be at the master's level or higher; 

(3) has successfully completed the national certifying examination in the applicant's spe- 
cialty area; and . 

(4) is certified by a national nursing organization. td 

B. Certified nurse practitioners may: 

(1) perform an advanced practice that i is s beyond the scope of practice of professional reg- 
istered nursing; 

(2) practice independently and make decisions regarding health care needs of the indi- 
vidual, family or community and carry out health regimens, including the prescription and dis- 
tribution of dangerous drugs and controlled substances included in Schedules II through V of the 
Controlled Substances Act. [Chapter 30, Article 31 NMSA 1978]; and , 

(8) serve as a primary acute, chronic long-term and end-of-life health care provider and as 
necessary collaborate with licensed medical doctors, osteopathic physicians or podiatrists. 
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C. Certified nurse practitioners who have fulfilled requirements for prescriptive authority may 
prescribe in accordance with rules, guidelines and formularies for individual certified nurse prac- 
titioners promulgated by the board. 

D... Certified nurse practitioners who have fulfilled requirements for prescriptive saree may 
distribute to their patients dangerous drugs and controlled substances included in Schedules II 
through V of the Controlled Substances Act that have been prepared, packaged or fabricated by a 
registered pharmacist or doses of drugs that have been prepackaged by a pharmaceutical manu- 
facturer in accordance with the Pharmacy Act [Chapter 61, Article 11 NMSA 1978] and the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978]. 

E. Certified nurse practitioners licensed by tits board on and after December 2, 1985 shall 
successfully complete a national certifying examination and shall maintain national professional 
certification in their specialty area. Certified nurse practitioners licensed by a board prior to De- 
cember 2, 1985 are not required to sit for a national certification examination or be certified by a 
national organization. 

F. The board shall issue an axpedited license ‘to an sijlioaat without an examination if the 
person has been duly licensed as a certified nurse practitioner in another licensing jurisdiction 
and is in good standing with the licensing board in that licensing jurisdiction. The board shall ex- 
pedite the issuance of the license in accordance with Section 61-1-31.1 NMSA 1978 within thirty 
days. If the board issues an expedited license to a person whose prior licensing jurisdiction did not 
require examination, the board may require that person to pass an examination before applying 
for license renewal. An applicant licensed under the laws of a territory ¢ or foreign country shall 


BeriG@ senate 8 aoe ath in English. 


Histoty: 1978 Comp., § 61-8-28.2, enacted by Laws 
1991, ch. 190, § 14; 1993, ch. 61, § 5; 1997, ch. 244, § 14; 
2001, ch. 137, § 8; 2014, ch. 3, § 3; 2022, ch. 39, § 17. 

Cross references, — For drug prescriptive, distribut- 
ing and administering authority of certified nurse mid- 
wives, see 24-1-4.1 NMSA 1978. 

The 2022 amendment, effective May.18, 2022, revised 
provisions related to expedited licensure, provided that 
the board of nursing shall issue an expedited license to 
an applicant without an examination if ithe person has 
been duly licensed as a certified nurse practitioner in an- 
other licensing jurisdiction and is in good standing with 
the licensing board in that licensing jurisdiction, provided 
that the board of nursing shall expedite the issuance of 
licenses in accordance with Section 61-1-31.1 NMSA 1978 
within thirty days, provided that if the board of nursing 
issues an expedited license to a person ‘whose prior licens- 
ing jurisdiction did not require examination, the board 
may. require the person to pass an examination before ap- 
plying for license renewal, and provided that an applicant 
licensed under the laws of a territory or foreign country 
shall demonstrate proficiency in English; and deleted for- 
mer Subsection F and added a new Subsection F. 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that'a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 


different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2014 amendment, effective July Li 2014, provided 
for the expedited licensure for nurses licensed in other 
states; in the catchline, added "expedited licensure"; and 
added Subsection F. 

The 2001 amendment, effective June 15, 2001, in- 
serted “endorsement” in the section heading: deleted 
"graduate" preceding "program" in Paragraph A(2); in Sub- 
section B, substituted "practice independently and make 
decisions" for "make independent decisions" in Paragraph 
(2) and added Paragraph (8); and in Subsection C, deleted 
the final sentence, which defined "prescriptive authority". 

The 1997 amendment, effective June 20, 1997, added 
the proviso at the end of Subsection A(2), substituted "pre- 
scriptive authority" for "prescribing drugs" near the be- 
ginning of Subsection D, inserted "national professional" 
preceding "certification" near the end of the first sentence 
in Subsection E, substituted "advanced". for "expanded" 
and "licensed" for "endorsed" throughout the section, and 
made minor stylistic changes. - 

The 1993 amendment, effective Jad 18, 1998, re- 
wrote Subsections B and C; substituted "including con- 
trolled substances included in Schedules IT through V of" 
for "other than controlled:substances as defined in" and 
deleted "unit" preceding "doses of drugs" in Subsection D; 


, and deleted former Subsection F, defining "collaboration". 


61-3-23.3. Certified registered nurse anesthetist; qualifications; 
licensure; practice; endorsement; expedited licensure. 


A. The board may license for advanced practice as a certified registered nurse anesthetist an 
applicant who furnishes evidence satisfactory to the board that the applicant: 


(1) is a registered nurse; 


« (2) has successfully completed a nurse anesthesia education program accredited by the 


council on accreditation of nursé anesthesia educational programs; provided that, if the applicant 
is initially licensed by the board or a board in another licensing jurisdiction after January 1, 2001, 
the program shall be at a master's level or higher; and 
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(3) is certified by the national board of certification and necentification for nurse aheaihe- 
tists. 

B. A certified Peeiatened nurse anesthetist may provide Srebpaadtive ituestuabtine and pais 
operative anesthesia care and related services, including ordering of diagnostic tests, in accor- 
dance with the current American association of nurse anesthetists' guidelines for nurse anssth- 
sia practice, 

C,. Certified registered n nurse athe teeter shall eaerentee in an 1 interdependent role as a mem- 
ber of a health care team in which the medical care of the patient is directed by a licensed physi- 
cian, osteopathic physician; dentist or podiatrist licensed in New Mexico pursuant to the Dental 
Health Care Act [Chapter 61, Article 54 NMSA 1978], the Medical Practice Act [Chapter 61, Arti- 
cle 6 NMSA 1978] or.the Podiatry Act [Chapter,61, Article 8 NMSA 1978]. The-certified registered 
nurse anesthetist shall collaborate with the licensed physician, osteopathic physician, dentist or 
podiatrist concerning the anesthesia care of the patient. As used in this subsection, "collaboration" 
means the process in which each health care provider contributes the health care provider's re- 
spective expertise. Collaboration includes systematic formal planning and evaluation: between the 
health care professionals involved in the collaborative practice arrangement. | 

D. . A certified registered nurse anesthetist who has fulfilled the eiptuae dh for prescriptive 
authority in the area of anesthesia practice is authorized to prescribe and administer therapeutic 
measures, including dangerous drugs and controlled substances included in Schedules II through 
V-of the Controlled: Substances Act-[Chapter 30, Article 31 NMSA 1978] within the emergency 
procedures, perioperative care or perinatal care environments. Dangerous drugs.and controlled 
substances, pursuant to the Controlled Substances Act, that have been,prepared, packaged, or 
fabricated by a registered pharmacist or doses of drugs that have been prepackaged by a pharma- 
ceutical manufacturer.in accordance, with the Pharmacy Act [Chapter 61, Article 11.NMSA.1978] 
and the New Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1: NMSA 1978] may be 
prescribed and administered. 

E....A certified registered nurse anesthetist who has fulfilled the requirements for prescriptive 
authority in the area of anesthesia practice may prescribe in accordance with rules of the board. 
The board shall adopt rules concerning a prescriptive authority formulary for certified registered 
nurse anesthetists that shall be; based on the scope of practice of certified. registered nurse anes- 
thetists. The board, in collaboration with the New Mexico medical board, shall develop the for- 
mulary. Certified registered nurse anesthetists who prescribe Se do so in accordance with the 
prescriptive authority formulary. 

F. The board shall issue an expedited license to an apelicart without’ an examination if the 
person has been duly licensed as a certified registered nurse anesthetist in another licensing ju- 
risdiction and is in good standing with the licensing board in that licensing jurisdiction..The board 
shall expedite the issuance of the license in accordance with Section 61-1-31.1 NMSA‘1978 within 
thirty days. If the board issues an expedited license to a person whose prior licensing jurisdiction 
did not require examination, the board may require that person to, pass.an examination before ap- 
plying for license renewal: An ‘applicant licensed under the laws of a territory or ies country 
shall demonstrate proficiency in English. 

G... A health care facility may adopt policies inte to the providing of anesthesia care. 

H.-A certified registered ‘nurse anesthetist licensed by the board shall’maintain this certifica- 
tion with the national board of certification and recertification for nurse anesthetists. 


History: 1978.Comp., § 61-3-23.3, enacted by Laws _the licensing board in that licensing. jurisdiction, provided 
1991, ch. 190, § 15; 1997, ch. 244, § 155 2001, ch. 137, that the board of nursing shall expedite the issuance of 
§ 9; 2014, ch, 3, § 4; 2022, ‘chi 39,§ 18. - '- licenses’in accordance with Section 61-1-31.1 NMSA 1978 

Cross references. — For the New Mexico medical within thirty days, provided that if the board of nursing 
board, see 61-6-2 NMSA 1978 et seq. issues an expedited license to a person whose prior licens- 

For the Anesthesiologist Assistants Act, see 61-6-10.1 ing, jurisdiction did not require examination, the board 
NMSA 1978 et seq. ~ may require the person to pass an examination before ap- 

The 2022 amendment, effective May 18, 2022, revised plying for license renewal, and provided that an applicant 
provisions related to expedited licensure, provided that licensed under the laws of a-territory or foreign country 
the board of nursing shall issue an expedited license to an shall demonstrate proficiency in English; in Subsection 
applicant without an examination if the person has been A, Paragraph A(2), after “nurse anesthesia", deleted "ed- 
duly licensed as a certified registered nurse anesthetist in ucation" and added "educational", and after:"a board in 
another licensing jurisdiction and is in good standing with another", added "licensing", and in Paragraph A(3), after 
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"certified by the", deleted "couneil on" and added "national 
board of"; in Subsection C, after "in New Mexico pursu- 
ant to", deleted "Chapter 61, Article 5A, 6, 8 or 10 NMSA 
1978" and added "the Dental Health Care Act, the Medi- 
cal Practice Act or the Podiatry Act"; in Subsection E, af- 
ter "in accordance with rules", deleted "regulations and 
guidelines" and added "of the board"; deleted former Sub- 
section F and added a new Subsection F; and in Subsec- 
tion H, after "shall maintain this certification with the", 
deleted "American association of nurse anesthetists' coun- 
cil on" and added “national board of", and after "certifica- 
tion", added "and recertification for nurse anesthetists". 

Temporary provisions. — Laws 2022, ch, 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2014 amendment, effective July 1, 2014; provided 
for the expedited heensiite for nurses licensed in other 
states; in the catchline, added "expedited licensure"; and 
added Subsection F. 

The 2001 amendment, effective June 15, 2001, in- 
serted "endorsement" in the section heading; in Subsec- 
tion'A, substituted "council on the accreditation of nurse 
anesthesia education programs" for "American associa- 
tion of nurse anesthetists’ council on accreditation" in 
Paragraph (2) and substituted "council on certification 


NURSING 


61-3-23.4 


of nurse anesthetists" for "American association of nurse 
anesthetists" in Paragraph (3); inserted "including order- 
ing of diagnostic tests" in Subsection B; rewrote Subsec- 
tion C; and added Subsections D through G; 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "licensure" for "endorsement" in the section 


heading, substituted "may license for advanced" for “may 


endorse for expanded" at the beginning of Subsection A, 
rewrote Paragraph A(2), substituted "Chapter 61, Article 
5A" for "Chapter 60, Article 5", and made minor stylistic 


- changes in Subsection C. 


ANNOTATIONS 


Interdependent relationship. — Nurse anesthetist 
held to be an independent contractor.and not a federal 
employee under contract and this section which provides 
that the relationship between the physician and the certi- 
fied registered nurse anesthetist to one that is now char- 
acterized as interdependent. Garcia v. Reed, 227 F. Supp. 
2d 1183 (D.N,M. 2002), 

Requirement on physician. — This section does not 
require that the physician "superyise" or be "present" dur- 
ing a procedure administered by the certified registered 
nurse anesthetist. Garcia v. Reed, 227 F. Supp. 2d 1183 
(D.N.M. 2002). 


61-3-23.4. Cnnicnl nurse /BpAcialiats qughigalons: endorsement; 


expedited licensure. 


sphf 


A. The board may license for advanced practice as a clinical nurse specialist an applicant who 
furnishes evidence satisfactory to the board that the applicant: 


(1) is a registered nurse; 


(2) has:a master's degree or seleeed Tae in a defined sais nursing specialty; 
(3) has successfully completed a national certifying examination in the applicant's area of 


specialty; and 


(4) is certified by a national nursing TE eeihis 


B. Clinical nurse specialists may: 


(1) perform an advanced PEACH that is Héyond the scope of practice of professional ce 


istered nursing; 


(2) -make iddemond ext Ab avian {ag in a cei divat area of nursing practice using expert 
knowledge regarding the health care needs of the individual, family and community, collaborating 
as necessary with other members of the health care team when the health care need is beyond the 
scope of practice of the clinical nurse specialist; and 

(3) carry out therapeutic regimens in the area of specialty practice, including the prescrip- 


tion and distribution of dangerous drugs. 


C. Aclinical nurse specialist who has fulfilled the requirements for prescriptive authority in 
the area of specialty practice is authorized to prescribe, administer and distribute therapeutic 
measures, including dangerous drugs and controlled substances included in Schedules II through 
V of the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] within the scope of spe- 
cialty practice, including controlled substances pursuant to the Controlled Substances Act that 
have been prepared, packaged or fabricated by a registered pharmacist or doses of drugs that 
have been prepackaged by a pharmaceutical manufacturer in accordance with the Pharmacy Act 
[Chapter 61, Article 11 NMSA 1978] and the New Mexico Drug;,Device and Cosmetic Act [Chap- 
ter 26, Article 1 NMSA 1978]. 

D, ‘Clinical nurse specialists who have fulfilled the requirements for prescriptive authority in 
the area of specialty practice may prescribe in accordance with rules, guidelines and formularies 
based on scope of practice and clinical setting for individual clinical nurse specialists promulgated 
by the board. 
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E. Clinical nurse specialists licensed by the board shall maintain certification in their spe- 
cialty area. 

F. The board shall issue an expedited license to an applicant without an examination if the 
person has been duly licensed as a clinical nurse specialist in another licensing jurisdiction and is 
in good.standing with the licensing board in that licensing jurisdiction. The board shall expedite 
the issuance of the license in accordance with Section 61-1-31.1;NMSA 1978 within thirty days. 
If the board issues an expedited license to a person whose prior licensing jurisdiction did not re- 
quire examination, the board may require that person to pass an examination before applying for 
license renewal. AN applicant licensed under the laws of a benaiLOry) or foreign country shall dem- 


onstrate proficiency in English. 


History: 1978 Comp., § 61-3-23.4, enacted by Laws 
1991, ch. 190, § 16; 1997, ch. 244, § 16; 2014, ch. 3, § 5; 
2022, ch. 39, § 19. 

The 2022 amendment, effective May 18, 2022, revised 
provisions related to expedited licensure, provided that 
the board of nursing shall issue an expedited license to 
an applicant without an examination if the person has 
been duly licensed as a clinical nurse specialist in an- 
other licensing jurisdiction and is in good standing with 
the licensing board in that licensing jurisdiction, provided 
that the board of nursing shall expedite the issuance of 
licenses in accordance with Section 61-1-31,1 NMSA 1978 
within thirty days, provided that if the board of nursing 
issues an expedited license to a person whose prior licens- 
ing jurisdiction did not require examination, the board 
may require the person to pass an examination before ap- 
plying for license renewal, and provided that an applicant 
licensed under the laws of a territory or foreign country 


shall demonstrate proficiency in English; and deleted for- 
mer Subsection F and added a new Subsection F. 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its. licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2014 amendment, effective July 1, 2014, provided 
for the expedited licensure for nurses licensed in other 
states; in the catchline, added "expedited licensure"; and 
added Subsection F. 

The 1997 amendment, effective June 20, 1997, des- 
ignated Subsection A, added Paragraph A(3) and Subsec- 
tions B through EH, substituted "may license for advanced 
practice" for "may endorse for expanded practice" at the 
beginning of Subsection A, and made minor stylistic 
changes. 


61-3-23.5. Supervision of psychologist in the prescribing of 
psychotropic medication oe nurse practitioner or clinical 


nurse specialist. 


A. Subject to rules promulgated by the board, a nurse practitioner or clinical nurse specialist 
may supervise a psychologist in the prescribing of psychotropic medication pursuant to the Profes- 
sional Psychologist Act [Chapter 61, Article 9 NMSA 1978]. 

B. No later than January 1, 2020, the board shall promulgate regulations for a nurse practi- 
tioner or clinical nurse qiecialiat aa supervises a psychologist in the prescribing of psychotropic 
medication pursuant to the Professional Psychologist Act: 


History: Laws 2019, ch. 19, § 7. 


61-3-23.6. Recompiled. 


Compiler's notes. — Laws 2019, ch. 129, § 1, was erro- 
neously compiled as 61-3-23.6 NMSA 1978 and has been 
recompiled as 24-1-41 NMSA 1978 by the compiler. 


61-3-24. Renewal of licenses. 


Emergency clauses. — Laws 2019, ch. 19, § 11 con- 
tained an emergency clause and was approved Febru- 
ary 4, 2019, 


A. Any person licensed pursuant tothe provisions of the Nursing Practice Act who intends to 
continue practice shall renew the license every two years by the end of the applicant's renewal 
month and shall show proof of continuing education as required by the board except when on ac- 


tive military duty during a military action. 
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B. Upon receipt of the application and, except'as provided in Section 61-1-34 NMSA 1978, a 
fee, in an amount not to exceed one hundred ten dollars ($110), a license valid for two years shall 
be issued. 

C. Upon receipt of the application ree any required fee, the beactl shall verify the licensee's 
eligibility for continued licensure and.issue to the applicant a renewal license for two years. 

D. A person who allows a license to lapse shall be reinstated by the board on payment of any 
required fee for the current two years plus a'reinstatement fee not.to exceed two hundred dollars 
($200), provided that all other requirements are met. 


History: 1953 Comp., § 67-2-20, enacted by Laws who have not been actually engaged in nursing for two 


1968, ch. 44, § 20; 1977, ch. 220, § 15; 1979, ch. 379, § 9; years or more shall furnish the board evidence of having 
1982, ch, 108, § 5; 1985, ch. 67, § 5; 1991, ch. 190, § 17; completed refresher courses of continuing education as re- 
1997, ch. 244, § 17; 2001, ch. 137, § 10; 2008, ch. 276, quired by regulations adopted by the board" and redesig- 
§ 9; 2005, ch. 307, § 7; 2020, ch. 6, § 10. nated former Subsection E as present Subsection D. 

The 2020 amendment, effective July 1, 2020, provided The 2001 amendment, effective June 15, 2001, sub- 
an exception to the licensure fee for qualified military ser- stituted "renewal month" for "birth month" throughout 
vice members, their spouses and dependent children, and the section; and substituted "two years" for "five years" in 
for certain veterans, and made certain technical amend- Subsection D, 
ments; and in Subsection B, after "application and," added . .. The 1997 amendment, effective June 20, 1997, in 
"except as provided in Section 61-1-34 NMSA 1978, a". ' Subsection A, substituted "pursuant to" for ' 'under" fol- 

The 2005 amendment, effective April 7, 2005, in Sub- lowing "Nicensed" and "every two years" for "biennially"; 
section A, provided that a person shall show proof of con- in Subsection C, substituted "licensee's eligibility for con- 
tinuing education as required by the board; deleted for- tinued licensure" for "accuracy of the application", and "a 
mer Subsection B, which provided that before the renewal renewal license" for "a certificate of renewal" in the first 
month, the board shall mail an application which shall be ‘sentence and "license" for "certificate" at the end of the 
returned before the end of the renewal month together last sentence; and made minor stylistic changes through- 
with proof of education and the renewal fee; in Subsec-..; _ out.the section. 
tion B, provided that upon receipt of the application and ~The 1991 amendment, effective June 14, 1991, added 
fee which shall not exceed $100, a license valid for two "except when on active military duty during a military ac- 
years shall be issued; and deleted the former provision in tion" at the end of Subsection A; substituted "one hundred 
Subsection C that renewal shall render the holder a le- dollars ($100)" for "thirty dollars ($30.00)" at the end of 
gal practitioner of nursing for the period of the renewal Subsection B; and, in Subsection E, substituted "two hun- 
license. dred dollars ($200)" for "sixty dollars ($60.00)" and made 

The 2008 amendment, effective June 20, 2008, deleted: a minor stylistic change. 


former Subsection D which read: "Applicants for renewal 


61-3-24.1. Nurse licensure compact entered into. 


The Nurse Licensure Compact is entered into law and aitita into with all other jurisdictions 
legally joining therein in a form substantially as follows: 


"Nurse Licensure Compact 
ARTICLE 1 — Findings and Declaration of Purpose 


A. The party states find that: 

(1) the health and safety of the public are » affected by ate degree of eats with and 
the effectiveness of enforcement activities related to state nurse licensure laws; 

(2) violations of nurse*licensure and other laws regulating ra practice of nursing may 
result in injury or harm to the public; 

(3) the expanded mobility of nurses and the use of advanced communication technologies 
as part of our nation's health care delivery system require greater coordination and cooperation 
among states in the areas of nurse licensure and regulation; 

(4) new practice modalities and technology make compliance with individual state nurse 
licensure laws difficult and complex; 

(5) the current system of duplicative licensure for nurses practicing in multiple states is 
cumbersome and redundant for both nurses and states; and | 

(6) .uniformity of nurse licensure requirements throughout the states promotes public 
safety and public health benefits. 

B. The general purposes of this compact are to: 
(1) facilitate the states' responsibility to protect the public's health and safety; 
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(2)~ ensure and encourage the cooperation of party states in the areas of nurse licensure 
and regulation; 

(3) facilitate the exchange of information between party states in the areas sof nurse regu- 
lation, investigation and adverse actions; 

(4) promote compliance with the laws abies ahi practice of 2 nursing in each jurisdic- 
tion; 

(5) invest all party states with the ses to hold a nurse nieountalild for meeting all 
state practice laws in the state in which the patient is located at the time care is rendered through 
the mutual recognition of party state licenses; 

(6) . decrease redundancies in the consideration and issuance of nurse licenses; and 

(7) provide opportunities for interstate practice by nurses who meet uniform licensure 
requirements. . . , | | 


| Sete 2 ~— Definitions 


As used in this agents 20 

A. “adverse action" means any administrative, civil, eB tatABIY’ or eriniingl action permitted by 
a state's laws that is imposed by a licensing board or other authority against a nurse, including 
actions against an individual's license or multistate licensure privilege such as revocation, suspen- 
sion, probation, monitoring of the licensee, limitation on the licensee's practice, or any other en- 
cumbrance.on licensure alfecting a nurse's authorization to practice, including issuance of a cease 
and desist action; 

B. "alternative program" means a non-disciplinary monitoring a ea approve by a fost: 
ing board; 

C. "commission" means the Interstate Commission af Nurse Licensure Compact Administra- 
tors established in this compact; 

D. "coordinated licensure information system" means an integrated process for collecting, stor- 
ing and sharing information on nurse licensure and enforcement activities related to nurse licen- 
sure laws that is administered by a nonprofit organization composed of and controlled by licensing 
boards; 

EK. "current significant investigative information" means: 

(1) investigative information that a licensing board, after a preliminary i inquiry that in- 
cludes notification and an opportunity for the nurse to respond; if required by state law, has reason 
to believe is not groundless and, if proved true, would indicate more than'a minor infraction; or 

(2) investigative information that indicates that the nurse represents an immediate threat 
to public health and safety regardless of whether the nurse has been notified and had an opportu- 
nity to respond; 

F. "encumbrance" means a revocation or suspension of, or any limitation on, the full and unre- 
stricted practice of nursing imposed by a licensing board; 

G. "home state" means the party state which is the nurse's primary state of residence; 

H. "licensing board" means: a party» ae 8 poe body responsible for issuing nurse li- 
censes; 

I. ."multistate iSisehee! means a license to practice as a registered’ nurse or a licensed practical 
or vocational nurse issued by a home state licensing board that authorizes the licensed nurse to 
practice in all party states\under a multistate:licensure privilege; | 

J. "multistate licensure privilege" means a legal authorization hovel atic swith a multistate 
license permitting the practice of nursing as either a: papietired nurse or a —- practical or 
vocational Maree in a remote state; 

K. "nurse" means a registered nurse or licensed practical or: pnestticte’ nurse, as those terms 
are defined by each party state's practice laws; 

L. ‘party state" means any state that has adopted this i itinatas . 

M. "prior compact" means the prior nurse licensure compact that is superseded by this ¢ com- 
pact; 

N. "remote state" means a party state, other than the home state; 
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O. "single-state license" means a nurse license issued by a party state that authorizes practice 
only within the issuing state and wae not include a multistate licensure privilege to A gage in 
any other party state; 

P. "state" means a state, territory or possession of the United States and the District of Colum- 
bia; and 

Q. "state practice laws" means a party state’ s laws, rules and regulations that govern the prac- 
tice of nursing, define the scope of nursing practice, and create the methods and grounds for impos- 
ing discipline, "State practice laws" do not include requirements necessary to obtain and retain a 
license, except for qualifications or requirements of the home state. 


ARTICLE 3 — General Provisions and Jurisdiction 


A. A multistate license to practice registered or licensed practical or vocational nursing issued 
by a home state to a resident in that state will be recognized by each party state as authorizing-a 
nurse to practice as a registered nurse or as a licensed practical or vocational nurse, under a mul- 
tistate licensure privilege, in each party state. 

B. A state must implement procedures for considering the ortandial history rene of appli- 
cants for initial multistate license or licensure by endorsement. Such procedures shall include the 
submission of fingerprints or other biometric-based information by applicants for the purpose of 
obtaining an applicant's criminal history record information from the federal bureau of sete 
tion and the agency responsible for retaining that state's criminal records. 

C. For an applicant to obtain or retain a multistate license in iti home state, each party state 
shall require that the applicant: 

(1) meets the home state's qualifications for licensure or renewal of licensure as well as all 
other applicable state laws; : 

(2) - has graduated: 

(a) or is eligible to graduate from a licensing Bound -approved registered nurse or li- 
censed practical or vocational nurse prelicensure education program; or 

(b) from a foreign registered nurse or licensed practical or vocational nurse preli- 
censure education program that: 1) has been approved by the authorized accrediting body in the 
applicable country; and 2) has been verified by an independent credentials review agency to be 
comparable to a licensing board-approved prelicensure education program; 

(3) has, ifa graduate of a foreign prelicensure education program not taught in English or 
if English is not the applicant's native language, successfully passed an English scarier exami- 
nation that includes the components of reading, speaking; writing and listening; 

(4) has successfully passed a national council licensure examination for rephevered nurses 
or a national council licensure examination for practical or vocational nurses given by the national 
council of state boards of nursing or an exam _— bya recopmized predecessor or successor orga- 
nization, as applicable; 

(5) is eligible for or holds an active, unencumbered license; 

(6) has submitted, in connection with an application for initial licensure or licensure by 
endorsement, fingerprints or other biometric data for the purpose of obtaining criminal history re- 
cord information from the federal bureau of investigation and the agency ia for einen 
that state's criminal records; 

(7) has not’been convicted or found guilty, or has entered into an agreed disposition; of a 
felony offense under applicable state or federal criminal law; 

(8) “has not been convicted or found guilty, or has entered into an agreed disposition, of a 
misdemeanor offense related to the practice of nursing as determined on a case-by-case basis; 

(9) is not currently enrolled in an alternative program; 

(10) is subject to self-disclosure requirements regarding current participation in an alter- 
native program; and 

(11) has a valid United States social security number. 

D. All party states shall be authorized, in accordance with existing state due process law, to 
take adverse action against a nurse's multistate licensure privilege such as revocation, suspension, 
probation or any other action that affects a nurse's authorization to practice under a multistate 
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licensure privilege, including cease and desist actions. If a party state takes such action, it shall 
promptly notify the administrator of the coordinated licensure information system, The adminis- 
trator of the coordinated licensure information system shall promptly notify the home state of any 
such actions by remote states. 

E. Anurse practicing in a party state ait comply with os state practice lasva of the state 
in which the client is located at the time service is provided. The practice of nursing is not lim- 
ited to patient care, but shall include-all nursing practice as defined by the state practice laws 
of the party state in which the client.is located. The practice of nursing in a party state under 
a multistate licensure privilege will subject a nurse to the jurisdiction of the: licensing board, 
the courts and the laws of the party state in which the client is located at the time service is 
provided. 

F. Individuals not residing in a party state shall pode to be able to apply for a party state's 
single-state license as provided under the laws of each party state. However, the single-state li- 
cense granted to these individuals will not be recognized as granting the privilege to practice nurs- 
ing in any other party state. Nothing in-this,compact shall affect the requirements established by 
a party state for the issuance of a single-state license. 

(G. Any nurse holding a home state multistate license, on the gitcating date of this citar stot: 
may retain and renew the multistate license issued by the nurse's then-current home state, pro- 
vided, that a nurse who: 

(1) changes primary state of residence after this compact's effective date must meet all 
applicable requirements of Subsection C of Article 3 of the Nurse Licensure Compact to obtain a 
multistate license froma new home state; or 

(2) fails to satisfy the multistate licensure requirements in Subsection 'C of Aviitle 3 of the 
Nurse Licensure Compact due toa disqualifying event/occurring after this compact's effective date 
shall be ineligible to retain or renew a multistate license, and the nurse's multistate license shall 
be revoked or deactivated in accordance with applicable rules adopted by the commission, 


| ARTICLE 4 - Applications for. Licensure in a Party State 


A. Upon application for a multistate license, the licensing board in the issuing party state shall 
ascertain, through the coordinated licensure information-system, whether the applicant has ever 
held, or is the holder of, a license issued by any other state, whether there are any encumbrances 
on any license or multistate licensure privilege held by the applicant, whether any adverse action 
has-been taken. against any license, or: multistate licensure privilege held by the applicant and 

whether the applicant is currently participating in an alternative program. 

_ ..B, Anurse may hold.a multistate license, issued by the home state, in only one party'state at 
atime. , 

C... Ifa nurse changes primary state of residence by moving between two party states, the nurse 
must apply for licensure in the new home state, and the multistate license issued by. the prior 
home state will be deactivated in accordance with applicable rules adopted by the commission. 

(1), The nurse may, apply. for licensure in.advance of a change in primary state of resi- 
dence. free) | 

(2) -A multistate license shall not be issued. by the new home state until the nurse provides 
satisfactory evidence of a change in primary state of residence to the new home state and satisfies 
all applicable. requirements to obtain a multistate license from the new home state. 

D. Ifanurse changes primary state of residence by moving from a party state to a non-party 
state, the multistate license issued by the prior home state will convert to a single-state license, 
valid only in the former home:state. . " 


ARTICLE 5.— Additional Authorities Invested in Party State Licensing Boards 
A. In addition to the other powers conferred by state law, a licensing board shall have the au- 
thority to: 
(1) take adverse action against a nurse's multistate licensure privilege to se Ey within 
that.party state; provided that: ,, , 
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(a) sonly the: home state shall'‘have the power to take adverse action against a nurse's 
license sadisodh by the home state; and . . 

(b) for purposes of taking ai eke Shiod: the auc ited dindadiog board xyes give 
the same priority and effect to reported conduct received from a remote state as it would if such 
conduct had occurred within the home state. In so doing, the home state cums apply its own state 
laws to determine appropriate action; 

(2) issue cease and desist orders or impose an encumbrance on a nurse's atiibeeity to prac- 
tice within that party state; 

(3) complete any pending Fecealteiutl aca ofa a nurse who ahennifaih primary state of residence 
during the course of such investigations. The licensing board shall also have the authority to take 
appropriate action(s) and shall promptly report the conclusions of such: investigations to the ad- 
ministrator of the coordinated licensure information system. The administrator of the coordinated 
licensure information system shall promptly notify the new home state of any such actions; . 

(4) issue subpoenas for both hearings and investigations that require the attendance and 
testimony of witnesses as well as the production of evidence. Subpoenas! issued by a licensing 
board in a party state for the attendance and testimony of witnesses or the production of evidence 
from another party state shall be enforced in the latter state by any court of competent jurisdic- 
tion, according to the practice and procedure of that court applicable to subpoenas issued in pro- 
ceedings pending before it. The issuing authority shall pay any witness fees; travel expenses, mile- 
age and other fees required:by the service statutes of the state in which the witnesses or evidence 
are located; 

(5) obtain and submit; for each nurse licensure applicant, Guigamprifsé or other biometric- 
based information to the federal bureau of investigation for criminal background checks, receive 
the results of the federal bureau of investigation record search on criminal background checks and 
use the results in making licensure decisions): 

(6) if otherwise permitted by state law, recover Baa the affected nurse the costs of inves- 
tigations and disposition of cases resulting from any adverse action taken against that nurse; and 

(7), take adverse action based on the factual findings of the remote state, provided that the 
licensing board follows its own procedures for taking such adverse action. 

B. If adverse action is taken by the home state against a nurse's multistate license, the: nurse's 
multistate licensure privilege to practice in all other party states shall be deactivated until all 
encumbrances have been removed from the multistate license. All home state disciplinary orders 
that impose adverse action against a nurse's multistate license shall include a statement that the 
nurse's multistate licensure privilege is deactivated in all party states dusipg the pendency of the 
order. 

C. Nothing i in this compact shall override a party state's degiaion ied participation 4 in an alter- 
native program may be used in lieu of adverse action. The home state licensing board shall deacti- 
vate the multistate licensure privilege under the multistate license of any nurse for,the duration 

of the nurse's Participation in an alternative program. 


“ ARTICLE 6 — Coordinated Licensure Information System and Bachange of Information 


A. All party. states shall paphidipate in a coordinated Caeasliah information system, of all li- 
censed registered nurses and licensed practical or vocational nurses, This system will include in- 
formation on the licensure and. disciplinary history of each nurse, as submitted by party states, to 
assist in the coordination of nurse licensure and enforcement efforts. 

B.. The commission, in consultation with the administrator of the coordinated licensure infor- 
mation system, shall formulate necessary and proper procedures for the identification, collection 
and exchange of information under this compact. | 

C.., All licensing boards shall promptly report to the coordinated mt information system 
any adverse action, any current significant investigative information, denials of applications (with 
the reasons for such denials) and nurse participation in alternative programs known to the licens- 
ing board regardless of whether such participation is deemed nonpublic or confidential under state 
law. 
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D. Current significant investigative information and participation in nonpublic or confidential 
alternative programs shall be transmitted through the coordinated licensure information system 
only to party state licensing boards. 

E. Notwithstanding any other provision of law, all party state licensing boards contributing 
information to the coordinated licensure information system may designate information that may 
not be shared with non-party states or disclosed to other entities or individuals without the ex- 
press permission of the contributing state. 

F. Any personally identifiable information obtained from the aniilatitest vecisltte informa- 
tion system by a party state licensing board shall not be shared with non-party states or disclosed 
to other entities or individuals except to the extent permitted by the laws 7 the party state con- 
tributing the information. 

G. Any information eoivtribiuted to the coordinated licensure initchrha tices system that is subse- 
quently required to be expunged by the laws of the party state contributing that information shall 
also be expunged from the coordinated licensure information system. | 

H. The compact administrator of each party state shall furnish a uniform data set to the com- 
pact administrator of each other party state, which shall include, at'a minimum: 

(1) identifying information; 

(2) licensure data; ° 

(3) information related to alternative program participation; and 

(4) other information that may facilitate the administration of this compact, as deter- 
mined by commission rules. | 

I, The compact administrator of a party state shall provide all investigative documents and 
information requested by another party state. 


ARTICLE 7 — Establishment of the Interstate Commission of Nurse Licensure oray ace 
Administrators 


A. The party states hereby create and establish a joint public mene known as the Interstate 
Commission of Nurse Licensure Compact Administrators. 

(1) The commission is an instrumentality of the party states. 

(2) Venue is proper, and judicial proceedings by or against the commission shall be brought 
solely and exclusively, in a court of competent jurisdiction where the principal office of the com- 
mission is located. The commission may waive venue and jurisdictional defenses to the extent it 
adopts or consents to participate in alternative dispute resolution proceedings. 

(8) Nothing in this compact shall be construed to be a waiver of sa a immunity. 

B. Membership, Voting and Meetings 

(1) Each party state shall have and be limited to one administrator. The head of the state 
licensing board or designee shall be the administrator of this compact for each party state. Any 
administrator may be removed or suspended from office as provided by the law of the state from 
which the administrator is appointed. Any vacancy occurring in the commission shall be filled in 
accordance with the laws of the party state in which the vacancy exists. 

(2) Each administrator shall be entitled to one vote with regard to the promulgation of 
rules and creation of bylaws and shall otherwise have an opportunity to participate in the busi- 
ness and affairs of the commission. An administrator shall vote in person or by such other means 
as provided in the bylaws. The bylaws may provide for ‘an administrator’ s hash plont-> in meet- 
ings by telephone or other means of communication. 

(3) The commission shall meet at least once during each calendar year. Additional meet- 
ings shall be held as set forth in the bylaws or rules of the commission. 

(4) All meetings shall be open to the public, and public notice of meetings shall be given in 
the same manner as required —— the  itevanipenin provisions in Article 8 of the Nurse Licensure 
Compact. 

' (5) The commission may convene in a closed, nonpublic meeting if the commission must 
discuss: 
(a) noncompliance of a party state with its obligations under this compact; 
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(b) the employment, compensation, discipline or other personnel matters, practices 
or procedures related to specific employees or other matters related to the commission's internal 
personnel practices and procedures; 

(c) current, threatened or reasonably anticipated litigation; 

(d) negotiation of contracts for the purchase or sale of goods, services or real estate; 

(e) accusing any person of a crime or formally censuring any person; 

(f) disclosure of —_ secrets or commercial or financial information that is privileged 
or confidential; 

(g) disclosure of tAgorthation of a personal nature where disclosure would constitute a 
clearly unwarranted invasion of personal privacy; 

(h) disclosure of investigatory records compiled for law Hindle it purposes; 

(i) disclosure of information related to any reports prepared by or on behalf of the 
commission for the purpose of investigation of compliance with this compact; or © 

(j) matters specifically exempted from disclosure by federal or state statute. 

(6) Ifa meeting; or portion :of a meeting, is closed pursuant to this provision, the commis- 
sion's legal counsel or designee shall certify that the meeting may be closed and shall reference 
each relevant exempting provision. The commission shall keep minutes that fully and clearly de- 
scribe all matters discussed:in a meeting and shall provide a full and accurate summary of actions 
taken, and the reasons therefor, including a description of the views expressed. All documents 
considered in connection with an action shall be identified in such minutes. All minutes and docu- 
ments of a closed meeting shall remain under seal, subject to release by a yarajority vote of the com- 
mission or order of a court of competent jurisdiction. «. 

C. The commission shall, by a majority vote of the administrators, Pecks Eiplands or rules to 
govern its conduct as may be necessary or appropriate to carry out the purposes and exercise the 
powers of this compact, including but not limited to: . 

(1) establishing the fiscal year of the commission; 

(2) providing reasonable standards and procedures: 

(a) for the establishment and meetings of other committees; and 

(b) governing any general or specific delegation of any authority or function of the 
commission; 

(3) providing seubGnabth procedures for callings and conducting meetings of the commis- 
sion, ensuring reasonable advance notice of all meetings and providing an opportunity for atten- 
dance of such meetings by interested parties, with enumerated exceptions designed to protect the 
public's interest, the privacy of individuals, and proprietary information, including trade secrets. 
The commission may meet in closed session only after a majority of the administrators vote to 
close a meeting in whole or in part. As soon as practicable, the commission must make public a 
copy of the vote to close the meeting revealing the vote of each administrator, with no proxy votes 
allowed; 

(4) establishing the titles, duties and authority and reasonable procedures for the election 
of the officers of the commission; 

(5) providing reasonable standards and procedures for the establishment of the personnel 
policies and programs of the commission. Notwithstanding any civil service or other similar laws 
of any party state, the bylaws shall exclusively govern the personnel policies and programs of the 
commission; and 

(6) providing a mechanism for winding up the operations of the commission and the equi- 
table disposition of any surplus funds that may exist after the termination of this compact after 
the payment or reserving of all of its debts and obligations. 

D. The commission shall publish its bylaws and rules, and any amendments thereto, in a con- 
venient form on the website of the commission. 

E. The commission shall maintain its financial records in accordance with the bylaws. 

F. The commission shall meet and take such actions as are consistent with the provisions of 
this compact and the bylaws. 

G. The commission shall have the following powers: 
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(1) to promulgate uniform rules to facilitate and coordinate implementation and adminis- 
tration of this compact. The rules shall have the force and effect of law and shall be binding in all 
party states; 

(2) to bring and prosecute legal proceedings or actions in the name of: the commission, 
provided that the standing of aby licensing board to sue or be Sard under ti Sao law shall not 
be affected; 

(3) to purchase and maintain insurance and bonds; 

(4) to borrow, accept or contract for services of personnel, including sping not limited to em- 
ployees of a party state or nonprofit organizations; 

(5) to cooperate with other organizations that administer state mnisiplicts related to the 
regulation of nursing; including but not'limited to sharing gamer ee or staff expenses, office 
space or other resources; 

(6) to hire employees, elect or apomish officers, fix cgituperadsdeiont define duties, grant such 
individuals appropriate authority to carry out the purposes of this compact, and to establish the 
commission's personnel policies and programs relating to — a interest, spsanpanpsse as of 
personnel and other related personnel matters; 

(7) toaccept any and all appropriate donations, reals shit gifts of money, equipmént, sup- 
plies, materials and services, and to receive; utilize and dispose of the same; provided that at:all 
times the commission shall avoid any appearance of impropriety or conflict of interest; 

(8) to lease, purchase, accept appropriate gifts or donations of, or otherwise to own, hold, 
improve or use, any property, whether real, personal or mixed; oe that at i: times the com- 
mission shall avoid any appearance of impropriety;' 

(9); :to sell, convey, mortgage, pledge, lease, ae meiardid or otherwise omnes * any 
property, whether real, personal or mixed; ts 

(10) to establish a budget and make etepdind ttt ui 0 

(11) to borrow money; ig 

(12) to appoint committees, including advisory committees wits 8 of sdenintiehretoent 
state nursing regulators, state legislators or their repucsantatines, consumer representatives, and 
other such interested persons; 

(13) to provide and receive information from, and to cooperate with, law enforcement 
agencies; 

(14) to adopt and use an official seal; anil 

(15) to perform such: other functions as may be necessary or atliepiiiadit to naltiaioe the 
purposes of this compact: consistent with the state hacen of nurse licensure and practice. 

H. » Financing of the Commission 

(1) The commission shall pay, or provide for the ss aghnibnd of, the reasonable waning of its 
establishment, organization and ongoing activities. 

(2) The commission may also levy on and collect an annual agséasmenit from each lh 
state to cover the cost of its operations, activities and staff in its annual budget as approved each 
year. The aggregate annual assessment amount, if any, shall be allocated based upon a’formula 
to be determined * the commission, which shall promulgate a rule thatd is bypsive: japon all party 
states, 

(3) The commission shall not: incur obligations of any kind prior to securing the funds 
adequate to meet the same; nor shall the commission pledge the credit of any of the party states, 
except by, and with the authority of, such party state. ) 

(4) The commission'shall keep accurate accounts of all neckint and disbursements. The 
receipts and disbursements of the commission shall be subject to the audit and accounting proce- 
dures established under its bylaws. However, all receipts and disbursements of funds handled by 
the commission shall be audited yearly by a certified or licensed public accountant, and the report 
of the audit shall be included in and become part of the annual report of the commission. 

I. Qualified Immunity, Defense and Indemnification 

(1) The administrators, officers, executive director, employees said reid Gandini of the 
commission shall be immune from suit and liability, either personally or in their official capacity, 
for any claim for damage to or loss of property or personal injury or other civil liability caused 
by or arising out of any actual or alleged act, error or omission that occurred, or that the person 
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against whom the claim is made had a reasonable basis for believing occurred, within the scope of 
commission employment, duties or responsibilities; provided that nothing in this paragraph shall 
be construed to protect any such person from suit or liability for any damage, loss, injury or liabil- 
ity caused by the intentional, willful or wanton misconduct of that person. 

(2) The commission shall defend any administrator, officer, executive director, employee or 
representative of the commission in any civil action seeking to impose liability arising out of any 
actual or alleged act, error or omission that occurred within the scope of commission employment, 
duties or responsibilities, or that the person against whom the claim is made had a reasonable 
basis for believing occurred within the scope of commission employment, duties or responsibilities; 
provided that nothing herein shall be construed to prohibit that person from retaining his or her 
own counsel; and provided further that the actual or alleged act, error or omission did not result 
from that person's intentional, willful or wanton misconduct. 

(3) The commission shall indemnify and hold harmless any administrator, officer, execu- 
tive director, employee or representative of the commission for the amount of any settlement or 
judgment obtained against that person arising out of any actual or alleged act, error or omission 
that occurred within the scope of commission employment, duties or responsibilities, or that such 
person had a reasonable basis for believing occurred within the scope of commission employment, 
duties or responsibilities, provided that the actual or alleged act, error or omission did not result 
from the intentional, willful or wanton misconduct of that person. 


ARTICLE 8 — hae Saas 


A. The commission shall exercise its rulemaking powers pursuant to rhe criteria set forth in 
this article and the rules adopted thereunder. Rules and amendments shall become binding as of 
the date specified in each rule or amendment and shall have the same force and effect as provi- 
sions of this compact. 

B. . Rules or amendments to the rules shall be adopted at a regular or special meeting of the 
commission. 

-C, Prior to promulgation and adoption of a final rule or rules by the commission, and at east 
sixty days in advance of the meeting at which the rule will be considered and Reve be the com- 
mission shall file a notice of proposed rulemaking: 

(1) on the website of the commission; and 

(2) on the website of each licensing board or the publication in which each state would 
otherwise publish proposed rules. 

D. The notice of proposed rulemaking shall include: 

(1) the proposed time, date and location of the meeting in which the rule will be considered 
and voted upon; 

(2). the text of the proposed rule or amendment, and the reason for the proposed rule; 

(8) “a request for comments on the proposed rule from any interested person; and 

(4) the manner in which interested persons may submit notice to the commission of thet? 
intention to attend the public hearing and any written comments. 

E. - Prior to adoption of a proposed rule, the commission shall allow persons to submit written 
data, facts, opinions and arguments, which shall be made available to the public. 

F. The commission sishin ee an opportunity for a public hearing before it ore a rule or 
amendment. 

G. The commission shall pliblish the place, time and date of the scheduled public hearing. 

(1) Hearings shall be conducted in a manner providing each person who wishes to com- 
ment a fair and reasonable opportunity to comment orally or in writing. All hearings will be re- 
corded, and a copy will be made available upon request. 

(2) Nothing in this section shall be construed as requiring a separate hearing on each rule. 
Rules may be grouped for the convenience of the commission at hearings required by this section. 

H. If no one appears at the public hearing, the commission may proceed with promulgation of 
the proposed rule. 

I. ' Following the scheduled hearing date, or by the close of business on the scheduled hearing date 
if the hearing ‘was not held, the commission shall consider all written and oral comments received. 
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J. The commission shall, by majority vote of all administrators, take final action on the pro- 
posed rule and shall determine the pbentivag date of the rule, if any, based on the are i re- 
cord and the full text of the rule. ) 

K. Upon determination that an emergency aan sled commission may consider and adopt an emer- 
gency rule without prior notice, opportunity for comment or hearing; provided that the usual rulemak- 
ing procedures provided in this compact and in this section shall be retroactively applied to the rule as 
soon as reasonably possible, in no event later than ninety days after the effective date of the rule. For 
the purposes of this provision, an emergency rule is one that must be adopted immediately in order to: 

(1) . meet an imminent threat to public health, safety or welfare; 

(2) prevent a loss of commission or party state funds; or 

(3). meet a deadline for the promulgation of an administrative rule that is required by 
federal law or rule. 
. L.. The commission may direct revisions to a eacdaarali adopted rule or amendment for pur- 
poses of correcting typographical errors, errors in format, errors in consistency or grammatical - 
errors, Public notice of any revisions shall be posted on the website of the commission. The revi- 
sion shall be subject to challenge by any person for a period of thirty, days after posting. The revi- 
sion may be challenged only on grounds that the revision results in a material change to a rule. A 
challenge shall,be made in writing, and delivered to the commission, prior to the end of the notice 
period. If no challenge is made, the revision will take effect without further action. If the revision 
is challenged, the revision may not take effect without the approval of the commission. 


ARTICLE 9 — Oversight, ened Resolution and Enforcement 


eer Oversight 

(1) Each party state shall snfanae this compact and take al actions necessary and appro- 
priate to effectuate this compact's purposes and intent. 

(2) The commission shall be entitled to receive service of process.in any proceeding that 
may affect the powers, responsibilities or actions of the commission, and shall have standing.to in- 
tervene in such a proceeding for all purposes. Failure to provide service of process in such proceed- 
ing to the commission shall render a judgment or order void as to the commission, this compact or 
promulgated rules. 

B. Default, Technical Assistance and Termination 
(1) Ifthe commission determines that a party state has defaulted in the performance of its 
obligations or responsibilities under this compact or the promulgated rules, the commission shall: 
(a) provide written notice to the defaulting state and other party states of the:nature 
of the default, the proposed means of curing the default or any other action to be taken by the com- 
mission; and 
(b) . provide remedial training and specific technical assistance regarding the default, 

(2) Ifa state in default fails to cure the default, the defaulting state's membership in this 
compact.may be terminated upon an affirmative vote of.a majority of the administrators; and all 
rights, privileges and benefits conferred by this compact may be terminated on the effective date 
of termination. A cure of the default does not relieve the offending state of obligations or liabilities 
incurred during the period of default. 

.(3) . Termination of membership in this compact shall be imposed only after all other means 
of securing compliance have been exhausted. Notice of intent to suspend or terminate shall be 
given by the commission to the governor of the defaulting state and to the executive eriieer of the 
defaulting state's licensing board and each of the party states. 

(4). A state whose membership in this compact has been rps ce is ape for all 
assessments, obligations and liabilities incurred through the effective date of heen ations includ- 
ing obligations that extend beyond the effective date of termination. 

(5) The commission shall not bear any costs related to a. state that is cattle to be i in default 
or whose membership i in this compact has been terminated unless agreed upon in writing between 
the commission and the defaulting state. 

(6). The defaulting state may appeal the action of the commission by petitioning the United 
States district court for the District of Columbia or the federal district in-which-the commission 
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has its principal offices. The vials sii shall be awardediall costs of such litigation; including 
reasonable attorneys’ fees: 
C.. Dispute Resolution j je'aci hot . 

(1) Upon request by a saith state, the commission shall attempt re resolve disputes re- 
lated to the compact that arise among party states and between party and non-party states. 

(2) The commission shall promulgate a rule providing for both mediation and binding dis- 
pute resolution for disputes, as appropriate. 

(3) In the event the commission cannot resolve Hi tebasy ere sii states PES under 
this compact: 

(a) the party states may sdbinit the issues in titedhite to an arbitration panel, which 
will be comprised of individuals appointed by the compact administrator in each of the affected 
party states and an individual mutually agreed upon by the compact administrators of all the 
party states involved in the dispute; and 

(b) the decision of a majority of the arbitrators shall be final and binding. 

D. Enforcement. 

(1). The commission, in the. reasonable exercise > of its discretion, shall enforce the peove 
sions and rules of this compact. ; 

(2) By majority vote, the commission may initiate legal action in the United States district 
court for the District of Columbia or the federal district in which the commission has its principal 
offices against a party state that is in default to enforce compliance with the provisions of this 
compact and its promulgated rules and bylaws. The relief sought may include both injunctive 
relief and damages. In the event judicial enforcement is necessary, the prevailing party shall be 
awarded all costs of such litigation, including reasonable attorneys' fees. 

(3) The remedies herein shall not be the exclusive remedies of the commission. The com- 
mission may pursue any other remedies available under federal or state law. 


~ ARTICLE 10 — Effective Date, Withdrawal and Amendment 


A. This compact shall become effective and binding on the earlier of the date of legislative 
enactment of this compact into law by no less than twenty-six states or December 31, 2018. All 
party states to this compact that were parties to the prior compact shall be deemed to have with- 
drawn from the prior compact within six months after the effective date of this compact. 

B. Each party state to this compact shall continue to recognize a nurse's multistate licensure 
privilege to practice in that party state issued under the prior compact, until such party state has 
withdrawn from the prior compact. 

C. Any party state may withdraw from this comapact by enacting a statute repealing the same. 
A party state's withdrawal shall not take effect until six months after enactment of the repealing 
statute. 

D,. A party state's withdrawal or termination shall not affect the continuing requirement of the 
withdrawing or terminated state's licensing board to report adverse actions and significant inves- 
tigations occurring prior to the effective date of such withdrawal or termination. 

E. Nothing contained in this;compact shall be construed to invalidate or prevent.any nurse li- 
censure agreement or other cooperative arrangement between a party state,and.a non-party state 
that is made in accordance with the other provisions, of this compact... 

_ F... This compact may be amended .by the party, states. No amendment to this ‘compact ‘shall 
become effective and binding upon the party states. unless and until it is enacted into the laws of 
all party states. 

G. Representatives of non-party states to this compact shall be invited to participate in the 

activities of the commission, on a nQpY Ohne basis, prior to'the adoption of this compact by all 
states. 


ARTICLE 11 - I and Severability 


This compact shall be liberally construed so as to effectuate the purposes thereof. The provi- 
sions of this compact shall be severable, and if any phrase, clause, sentence or provision of this 
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compact is declared to be contrary to the constitution of any party state or of the United States, or 
if the applicability thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this compact and the applicability thereof to any government, agency, 
person or circumstance shall not be affected thereby. If'this compact shall be held to be contrary 
to the constitution of any party state, this compact shall remain in full force and effect as to the 
remaining party states and.in full force and effect as-to the party state affected as to all severable 
matters." 


History: Laws 2003, ch. 307, § 1; repealed and re- section, effective January 18, 2018. For provisions of for- 
enacted by Laws 2018, ch. 1, § 1. mer compact, see the 2017 NMSA 1978 on NMOneSource 
Repeals and Peenatineate, — Laws 2018, ch. 1y 8 T .com, ' 


repealed former 61-3-24.1 NMSA 1978, and enacted anew 


61-3-24.2. Repealed. 


Repeals. — Laws 2018, ch. 1, § 3 repealed 61-3-24.2 effective January 18, 2018. For provisions of former sec- 
NMSA 1978, as enacted by Laws 2003, ch. 307, § 2, relat- tion, see the 2017 NMSA 1978 on NMOneSource.com. 
ing to nurse licensure compact administrator and duties, 


61-3-24.3. Repealed. 


Repealed. — Laws 2005, ch. 307, § 10 repealed 61-3- . 2005, For provisions of former section, see the 2004 NMSA 
24.3 NMSA 1978, as enacted by Laws 2008, ch. 307, § 3, 1978 on NMOneSource.com. , 
relating to multistate licensure privilege, effective April 7, : 


61-3-25. Repealed. 


Repeals. — Laws 1991, ch. 190, § 24 repealed 61-3-25 of former section, see the 1990 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1968, ch. 44, § 21, re- Source.com. 
lating to licenses, effective June 14, 1991. For provisions 


61-3-26. Schools of nursing; standards; approval. 


A. An institution desiring to conduct a nursing education program to prepare registered or 
licensed practical nurses shall apply to the board for approval and submit evidence that: 

(1) itis prepared to carry out a program in professional nursing education or a program in 
licensed practical nursing education, as the case may be; and 
(2) itis prepared to meet such standards as are established by the board. 

B. Asurvey of the institution with which the school is to be affiliated shall be made by a mem- 
ber of the board or an authorized employee of the board who shall submit a written report of the 
survey to the board. If, in the opinion of the board, the requirements for approval are met, a certifi- 
cate of approval shall be issued. 

C. From time to time, as deemed necessary by the board, it is the duty of the board, through a 
board member or an authorized employee, to survey all schools of nursing in this state. 

D. For the purpose of evaluating the educational qualifications for licensure of a candidate as 
either a registered or licensed practical nurse under Subsection B of either Section 61-3-13 or 61- 
3-18 NMSA 1978, the board shall set standards comparable to the minimum silastic? applicable 
in this state for recognition of schools of nursing in other jurisdictions. 


History: 1953 Comp., § 67-2-22, enacted by Laws ANNOTATIONS 

1968, ch. 44, § 22; 1977, ch. 220, § 16; 1991, ch. 190 

le ” , ; Gh: 8206 1A; oP iP Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 
The 1991 amendment, effective June 14, 1991, sub- C.J.S. Schools and School Districts §§ 58, 811. 


stituted "61-3-13 or 61-3-18 NMSA 1978" for "67-2-10 or 
67-2-15 NMSA 1953" in Subsection D and made minor 
stylistic changes throughout the section. 
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61- 3- 27. Fund established; disposition; method payment. 


A. There is created a "board of nursing fund". 

B. Except as provided in Sections 61-3-10.5 and 61-3- 10. 6 NMSA 1978, all funds received by 
the board and money collected under the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978] 
and the Lactation Care Provider Act [61-36-1 through 61-36-4 NMSA 1978] shall be deposited 
with the state treasurer. The state treasurer shall place the money to the credit.of the board of 
nursing fund. Any income earned on investment of the fund shall remain in the fund. 

C. Payments out of the board of nursing fund shall be on vouchers issued and signed by the 
person designated by the board upon warrants drawn by the department of finance and adminis- 
tration in accordance with the budget approved by the department. 

D, All amounts paid into the board of nursing fund shall be subject to the order of the board 
and shall only be used for the purpose of meeting necessary expenses incurred in the enforce- 
ment of the purposes of the Nursing Practice Act and the Lactation Care Provider Act, the duties 
imposed by those acts and the promotion of nursing and lactation care provider education and 
standards in this state. All money unused at the end of the fiscal year shall remain in the board of 
nursing fund for use in accordance with the provisions of the Nursing Practice Act and the Lacta- 
tion Care Provider Act to further the purposes of those acts. 

EK, All funds that may have accumulated to the credit of the board under any previous act shall 
be continued for use by the board in administration of the Spee paly Practice-Act and the Lactation 
Care Provider Act. 

F, As used in this section, "lactation care provider" means a person licensed by the board pur- 


suant to the Lactation Care Provider Act to provide lactation care and services. 


History: 1953 Comp., § 67-2-28, enacted by Laws 
1968, ch. 44, § 23; 1977, ch. 220, § 17; 1991, ch. 190, § 
19; 2003, ch. 276, § 10; 2017, ch. 136, § 7; 2017 (1st S.S.), 
ch. 1, § 7. 

The 2017 amendment (1st S.S.), effective May 26, 
2017, made no changes. 

Section 61-3-27 NMSA 1978, as amended by Laws 2017 
(1st SS), ch. 1, § 7,in Subsection D, added "Paragraph (11) 
of Subsection C of Section 3 of this 2017 act". That lan- 
guage was line-item vetoed. 

Compiler's notes. — Laws 2017 (1st SS), ch. 1; § 7, 
effective May 26, 2017, amended Laws 2017, ch. 186, § 7, 
which was to take effect June 16, 2017. 

Laws 2017, ch. 136, § 7, provided for the board of nurs- 
ing to administer funds deposited in the board of nursing 
fund pursuant to the Lactation Care Provider Act, and 


after "Nursing. Practice Act", added "and the Lactation 
Care Provider Act" throughout the section; in Subsection 
B, after "Sections", deleted "2 and 3 of this 2008 act" and 
added "61-3-10.5 and 61-3-10.6 NMSA 1978"; in’ Subsec- 
tion D, after "promotion of nursing", added "and! lactation 
care provider"; and added Subsection F_ 

The 2003 amendment, effective June 20, 2003, in Sub- 
section B, added "Except as provided in Sections 2 and 3 of 
this 2003 act" at the beginning, and substituted: "income 
earned on investment of the fund shall remain in" for "in- 
terest earned on the fund shall be credited to" near the 
end. 

The 1991 amendment, effective June 14, 1991, added 
the third sentence in Subsection B and made minor stylis- 
tic changes throughout the section. 


61-3-27.1. Board of nursing fund; authorized use. 


Pursuant to Subsection D of Section 61-3-27 NMSA 1978, the board shall authorize expendi- 
tures from unexpended and unencumbered cash balances in the board of nursing fund to support 
an information technology project manager to develop, implement and maintain a web site portal 
for licensure and a central database for credentialing of health care providers. 


History: 1978 Comp., § 61-3-27.1, enacted by Laws 
2003, ch. 235, § 5. 

Effective dates. — Laws 2003, ch. 235 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature, 


61-3-28. Disciplinary proceedings; judicial review; application of 
uniform licensing act; limitation. 


A. In abaaed anne with the procedures contained in the Uniform Licaisine Act [61-1-1 through 


61-1-31 NMSA 1978], the board may deny, revoke or suspend any license held or applied for under 
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the Nursing Practice Act, reprimand. or place a licensee on probation or deny, limit or revoke the 
multistate licensure privilege of a nurse desiring to practice or practicing professional registered 
nursing or licensed practical nursing as provided'in the Nurse yt a Compact [61-3-24.1 
NMSA 1978] upon grounds that the licensee, applicant or nurse: 

(1) is guilty of igh or deceit in =e ena or etiarnpiay to procure a license or ‘gear gr ne 
of registration; 

(2) is-convicted of a felony; 

(3) is unfit or incompetent; ; 

(4) is intemperate or is ‘addicted to the use of habit: formniiie diag: 

(5)°-is mentally incompetent; 

(6) is guilty of unprofessional conduct as defined by the rules and regulations adopted by 
the board pursuant to the Nursing Practice Act; 

(7) has willfully or repeatedly violated any provisions of the Nursing Practice Act, ns i 
ing any rule or regulation adopted by the board pursuant to that act; 

(8) was licensed to practice nursing in any jurisdiction, territory or possession of the 
United States or another country and was:the subject of disciplinary action as a licensee for acts 
similar to acts described in this subsection. A’certified copy of the record of the jurisdiction, terri- 
tory or possession of the United States or another country taking the ie lees action i is conclu- 
sive evidence of the action; or 

(9) uses conversion therapy on a minor. 

B. Disciplinary proceedings may be instituted by any person, shall be by complaint and shall 
conform with the provisions of the Uniform Licensing Act. Any party to the hearing may obtain a 
copy of the hearing record upon payment of costs for the copy. 

C. Any person filing a complaint shall be immune from liability arieittg out of civil action if the 
complaint is filed with reasonable care. 

D. The board shall .not initiate a disciplinary action more than two years. iRer the date that it 
receives a complaint. ’ 

K. The time limitation contained in Subsection D of this section shall not be tolled by any civil 
or criminal litigation in which the licensee or applicant is a party, arising substantially from the 
same facts, conduct, transactions or occurrences that would be the basis for the board's sone 
ary action. 

F. The board may recover the costs associated with the investigation and disposition of a dis- 
ciplinary proceeding from the nurse who is the subject of the proceeding if the nurse is practicing 
professional registered nursing or licensed practical nursing pursuant to a multistate licensure 
privilege as provided in the Nurse Licensure Compact. 

G. As used i in this section: 

(1) "conversion therapy" means any practice or treatment that seeks to change a neuaanl S 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic attractions or feelings toward persons of the 
same sex, "Conversion therapy" does. not mean: 

(a) counseling or mental health services that provide acceptance, support and under- 
standing of.a person without seeking to change gender identity or sexual orientation; or ‘ 

(b) mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or sangate sexual practices, without seeking to change gender identity or 
sexual orientation; | . | 

(2) "gender identity” means a person's self-perception, or perceptisty of that person by an- 
other, of the person's identity as a male or female based upon the person’ S appearance, behavior 
or physical characteristics that are in accord or opposed to the person's physical analy chromo- 
somal sex or sex at birth; 

(3) "minor" means a person under eed years of age; and 

(4) "sexual orientation" means i ape 5k babs ans, gis or bisexuality, whether ac- 
tual or perceived. 
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History: 1953 Comp., § 67-2-24, enacted by Laws 
1968, ch. 44, § 24; 1977, ch. 220, § 18; 1982, ch. 108, § 
6; 1985, ch. 67, § 6; 1991, ch. 253, § 1; 1993, ch. 61, § 6; 
2001, ch. 137, § 11; 2003, ch. 307, § 8; 2017, ch. 182, § 2. 

The 2017 amendment, effective June 16, 2017, pro- 
hibited the use of conversion therapy on a minor, provided 
that the board of nursing may deny, revoke or suspend 
any license issued by the board if the licensee uses con- 
version therapy on a minor, and defined certain terms as 
used in this section; in Subsection A, added Paragraph 
A(9);-in Subsection C, after "complaint is filed", deleted 
"in good faith and without actual malice" and added "with 
reasonable care"; and added Subsection G, 

The 2003 amendment, effective January 1, 2004, in 
Subsection A inserted "or deny, limit or revoke the mul- 
tistate licensure privilege of a nurse desiring to practice 
or practicing professional registered nursing or licensed 
practical nursing as provided in the Nurse Licensure 
Compact" following "licensee on probation" near the end, 
and added "or nurse" at the end; and added Subsection F. 

The 2001 amendment, effective June 15, 2001, de- 
leted "sworn" preceding "complaint" in Subsections B, 
C, and D and deleted ,"Notwithstanding Section 61-1-3,1 
NMSA 1978" from the beginning of Subsection D,: 

The 1993 amendment, effective June 18, 1993, deleted 
"subsequent to licensure" following "felony" in Paragraph 
(2) of Subsection A; rewrote Paragraph (8) of Subsection A; 
and substituted "NMSA 1978" for "of the Uniform Licens- 
ing Act" in Subsection D. 


The 1991 amendment, Leet June 14, 1991, added~ 


"Limitation" to the section heading; in Subsection A, in- 
serted "or reprimand or place a licensee on probation" 
in the introductory paragraph, added "as defined by the 


61-3-29. Exceptions. 


NURSING 


61-3-29 


rules and regulations adopted by the board pursuant to 
the Nursing Practice Act" at the end of Paragraph (6), and 
added "including any rule or regulation adopted by the 
board pursuant to that act" at the end of Paragraph (7); 
and added Subsections D and E. 


ANNOTATIONS _ 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers 8§ 74 to 
120, 

Revocability of license for fraud or other misconduct be- 
fore or at time of its issuance, 165 A.L.R. 1138, 

Stay pending review of judgment or order revoking or 
suspending license, 166 A.L.R. 575. 

Privilege of communications by or to nurse or atten- 
dant, 47 A.L.R.2d 742. 

Nurse's liability for her own negligence or malpractice, 
51A,L.R.2d 970. 

Liability of operating surgeon for negligence of nurse 
assisting him, 12 A.L.R.3d 1017. 

Comment note on hearsay evidence in proceedings be- 
fore state administrative agencies, 36 A.L.R.3d 12. 

Validity, construction and application of statutes mak- 
ing public proceedings open to the public, 38 A.L.R.3d 
1070, 34 A.L.R.5th 591. 

Revocation of nurse's license to practice profession, 55 
A.L.R.3d 1141. 

Physician's or. other healer's conduct; or conviction of of- 
fense, not directly related to medical practice, as ground 
for disciplinary action, 34 A.L.R.4th 609. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 24, 38 to 42, 


The Nursing Practice Act shall not apply to. or affect: 
A. . gratuitous nursing by friends or members of the family; 


B. nursing assistance in case of emergencies; 

C. nursing by students when enrolled in approved schools of nursing or approved courses for the 
education of professional or practical nurses when such nursing is part of the educational program; 

D. nursing in this state by a nurse licensed in another state whose employment requires the 
nurse to transport a patient or who is a camp nurse who accompanies and cares for a patient tem- 
porarily residing in this state if the nurse's practice in this state does not exceed three months and 
the nurse does not claim to be licensed in this state; 

EK. nursing in this state by a person employed by the United States government, while in the 
discharge of the person's official duties; 

F. the practice of midwifery by a person other than a registered nurse who is certified or li- 
censed in this state to practice midwifery; 

G. a person working as a home health aide, unless performing acts defined as professional 
nursing or practical nursing pursuant to the Nursing Practice Act; 

H. a nursing aide or orderly, unless performing acts defined as professional nursing or practi- 
cal nursing pursuant to the Nursing Practice Act; 

I. aregistered nurse holding a current license in another jurisdiction who is enrolled in a pro- 
fessional course requiring nursing practice as a part of the educational program; or 

J. performance by a personal care provider in a noninstitutional setting of bowel and bladder 
assistance for an individual whom a health care provider certifies is stable, not,currently in need 
of medical care and able to communicate and assess the individual's own needs. 


History: 1953 Comp., § 67-2-25, enacted by Laws 
1968, ch. 44, § 25; 1977, ch. 220, § 19; 1985, ch. 67, § 7; 
1990, ch. 112, § 1; 1991, ch. 190, § 20; 1991, ch. 209, § 2; 


1995, ch. 117, § 2; 1997, ch. 244, § 18; 2003, ch. 276, § 
11; 2005, ch. 303, § 2; 2005, ch. 307, § 8. 

2005 Multiple Amendments. — Laws 2005, ch. 
3808, § 2 and Laws 2005, ch. 307, § 8 enacted different 
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amendments to this section that can be reconciled. Pur- The 1997 amendment, effective June 20,:1997, sub- 
suant to 12-1-8 NMSA. 1978, Laws 2005° ch, 307, § 8, as stituted:'"transport a citizen of this state or who is a camp 
the last act signed by the governor, is set out above and nurse who accompanies and cares" for "dccompany and 
incorporates both amendments. The amendments enacted care" and "nurse's practice in this state" for "temporary 
by Laws 2005, ch. 303, § 2 and Laws 2005, ch. 307, § 8 are residence" in Subsection D, and substituted "pursuant to" 
described below. To view the session laws in their entirety, for "under" near the end of Subsections G and H. ji 
see the 2005 session laws on NMOneSource.com. The 1995 amendment, effective July 1, 1995, in Sub: 
Laws 20085, ch. 307, § 8, effective April 7, 2005, in Sub- section K, inserted "working", inserted "or serving persons 
section D, deleted "legally licensed" and added "licensed who are participating the developmentally disabled med- 
in"; in Subsection E, after "government" deleted "or any icaid waiver program and", substituted "have completed" 
bureau, division or agency thereof"; and deleted former for "complete", and substituted "which, may" for "which 
Subsection K, which provided that the Nursing Practice could", 
Act does not apply to medication aides working in licensed The 1991 gntoude anti effective July 1, 1991, added 
intermediate care facilities for the mentally retarded who Subsection K and. made related stylistic changes, This sec- 
are participating in the developmentally disabled med- tion was also amended by Laws 1991, ch, 190, § 20, effec- 
icaid waiver program, who have completed an approved tive June 14, 1991. The section was set out as amended by 
training program and who are certified to administer rou- Laws.1991, ch. 209, § 2, See 12-1-8 NMSA 1978. 
tine oral medications, The 1990 amendment, effective May 16,.1990,,added 


Laws 2005, ch. 308, § 2, effective April 7, 2005, deleted Subsection J. 
former Subsection K. 


The 2003 amendment, effective June 20, 2003, in Sub- ANNOTATIONS | 
section D, substituted "patient" for "citizen of this state" Ain) Sar 2d, A.L.R. and’C.J.S. ee a” Mia! 
following "to transport a" and substituted "if" for "pro- wifery: state regulation, 59 A.L.R.4th 929. 

. " * Ws . " z 
vided that" following "in this state". 70 C.J.8S. Physicians, Surgeons, and Other Health- Care 


Providers §§ 5, 13. 


t 


61-3-29.1. Diversion program ‘created; advisory committee; renewal wot 
‘requirements; immunity from civil actions. 


A. The board shall establish a diversion program to rehabilitate nurses whose competencies 
may be impaired because of the abuse of drugs or alcohol so that nurses can be treated and re- 
turned to or continue the practice of nursing in a manner that will benefit the public. The intent 
of the diversion program is to develop a voluntary alternative to traditional disciplinary actions 
and an alternative to lengthy and costly investigations and administrative Do oes against 
such nurses, at the same time providing adequate safeguards for the public. 

B. The board shall appoint one or more evaluation committees, hereinafter called “regional 
advisory committees", each of which shall be composed of members with expertise in chemical 
dependency. At least one member shall be a registered nurse. No current member of the board 
shall be appointed to a regional advisory committee. The executive officer of the board or the 
executive officer's designee shall be the liaison between each regional advisory committee and 
the board. 

C. Each regional advisory committee shall function under the direction of the board and in 
accordance with regulations of the board. The regulations shall include directions to a regional 
advisory committee to: 

(1) establish criteria for continuance in the program; 

(2) develop a written diversion program contract to be approved by the board that sets 
forth the requirements that shall be met by the nurse and the conditions under which the diver- - 
sion program may be successfully completed or terminated; 

(3) recommend to the board in favor of or against sles nurse's discharge from the diver- 
sion program; é 

(4) evaluate each nurse's progress in recovery and compliance with the nurse's unVversta 
program contract; 

(5) report violations to the board; 

(6) ‘submit an annual report to the board; and 

(7) coordinate opveg satan programs and research related’ t6 aibadtvaniy yadacbwely 
nurses. 

D. The board may increase the renewal fee for each nurse in the state not to exceed twenty dol- 
lars ($20.00) for the purpose of implementing and maintaining the diversion program. 
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KE. Files of nurses in the diversion program shall be maintained in the board office and shall 
be confidential except as required to be disclosed pursuant to the Nurse Licensure Compact, 
when used to make a report to the board concerning a nurse who is not cooperating and. com- 
plying with the diversion program contract or, with written consent of a nurse, when used for 
research purposes as long as the nurse is not specifically identified. However, the files shall be 
subject to discovery or subpoena. The confidential provisions of this subsection are of noeffect 
if the nurse admitted to. the diversion program leaves the state pur to the: completion of the 
program, 

F.. A person making a abit to the board or to a regional advisory ‘committee regarding’ a 
nurse suspected of practicing nursing while habitually intemperate or addicted to the use of habit- 
forming drugs or making a report of a nurse's progress or lack of progress in rehabilitation shall be 
immune from civil action for defamation or other cause of action resulting from such reports if the 
reports are made in good faith and with some reasonable basis in fact. 

G. A person admitted, to the diversion program for chemically dependent nurses who fails to 
comply with the provisions of this section or with the rules and regulations adopted by the board 
pursuant to this section or with the written diversion program contract or with any amendments 
to the written diversion program contract may be subject to disciplinary action in accordance with 


Section 61-3-28 NMSA 1978. 


History: 1978 Comp., § 61-3-29.1, enacted by Laws 
1987, ch. 285, § 1; 1991, ch. 190, § 21; 1991, ch. 253, § 2; 
1997, ch. 244, § 19; 2001, ch. 137, § 12; 2018, ch. 11, § 2. 

The 2018 amendment, effective January 18, 2018, 
provided an exception to the confidentiality requirements 
of the nurse rehabilitation diversion program and made 
technical changes; in Subsection B, after "The executive 


officer of the board or", deleted "his" and added "the ex- © 


Hn ty 


ecutive officer's"; in Subsection C, Paragraph 4, after 
"compliance with", deleted "his" and added "the nurse's"; 
in Subsection E, after "except", added-"as required to be 
disclosed pursuant to the Nurse Licensure Compact", and 
after "However", deleted "such" and added "the"; and in 
Subsections F and G, changed "Any person" to "A person". 

The 2001 amendment, effective June 15, 2001, in Sub- 
section KE, inserted the exception that files of nurses in the 


the name of the nurse is not identified and ririftiri con- 
sent is obtained. 

The 1997 amendment, effective June 20; 1997, in Sub- 
section B, rewrote the first sentence and substituted. "a 
regional" for "an" in the second sentence and near the be- 
ginning of Subsection F, rewrote Subsection C, and substi- 
tuted "program contract" for "agreement" in Subsections 
E and G, 

The 1991 amendment, effective June 14, 1991, in- 
serted "or his designee" in the final sentence in Subsection 
B; substituted "twenty dollars ($20.00)" for "ten dollars 
($10.00)" in Subsection D; added Subsection G; and made 
minor stylistic changes in Subsections A, B and C. Iden- 
tical amendments to this section were enacted by Laws 
1991, ch. 190, § 21. The section was set out as amended by 
Laws 1991, ch. 253, § 2. See 12-1-8 NMSA 1978, 


diversion program may be used for research purposes if 


61-3- 30. Violations; penalties. 


Itisa misdemeanor for a person, firm, aheodttbon or corporation to: 

A. sell, fraudulently obtain or furnish a nursing diploma, license, examination or record or to 
aid or abet therein; 

B. practice professional nursing as defined by the Nursing Practice Act unless ah aitienee or 
duly licensed to do so pursuant to the provisions of that act; 

C. practice licensed practical nursing as defined by the Nursing Practice Act HBIEB exempted 
or duly licensed to do so pursuant to the provisions of that act; 

D. use in connection with his name a designation tending to imply that such person is a reg- 
istered nurse or a licensed practical nurse unless duly licensed pursiant to the provisions of the 
Nursing Practice Act; 

E, conduct a school of nursing or a course for the education of enrsfealitaiial or licensed practical 
nurses for licensing unless the school or course has been approved by the board; 

F. practice nursing after the person's license has lapsed or been suspended or revoked. Such 
person shall be considered an illegal practitioner; 

G.' employ unlicensed persons to practice as registered nurses or as licensed sieaetibal nurses; 

H. practice or employ a person to practice as a certified registered nurse anesthetist, certi- 
fied nurse practitioner or clinical nurse specialist unless endorsed as a certified registered nurse 
anesthetist, certified nurse practitioner or clinical nurse specialist pursuant to the Nursing Prac- 
tice Act; 
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I. employ as a certified hemodialysis technician or certified medication aide an unlicensed per- 
son without a certificate from the board to practice as a certified hemodialysis technician or certi- 
fied medication aide; or» 

J. otherwise violate a provision of the Nursing Practice Act. 

The board shall assist the proper legal authorities in the prosecution of all persons who violate 
a provision of the Nursing Practice Act. In prosecutions under the Nursing Practice Act, it shall 
not be necessary to prove a general course of conduct. Proof of a single act, a single holding out or 
a single attempt constitutes a violation, and, upon conviction, such person shall be sentenced 'to be 
imprisoned in the county jail for a definite term not to exceed one yaa or to the payment of a fine 
of not more than one thousand dollars ($1, on or both. 


History: 1953 Comp., § 67-2-26, enacted by Laws The 2001 amendment, effective June 15, 2001, made 
1968, ch, 44, § 26; 1977, ch. 220, § 20; 1985, ch. 67, § 8; stylistic changes throughout the section. 
1991, ch. 190, § 22; 2001, ch. 137, § 13; 2005, ch. 307, § 9. The 1991 amendment, effective June 14, 1991, added 
The 2005 amendment, effective April 7, 2005, added Sub- Subsection H; redesignated former Subsection H as Sub- 
section I to provide that it is a misdemeanor to:employ as a section I and made a related stylistic change in Subsec- 
certified hemodialysis technician or certified medication aide tion G;,and made minor stylistic changes in Subsections 
an unlicensed person without a certificate from the board. C and E. 


61-3-31. Repealed. 


Repeals. — Laws 2005, ch. 307, § 10 repealed 61-3-31 For provisions of former section, see the 2004 NMSA 1978 
NMSA 1978, as enacted by Laws 1979, ch. 379, § 11, relat- on NMOneSource.com. 
ing to termination of agency life, effective April 7, 2005. 


ARTICLE 3A 
Safe Harbor for Nurses 
Sec. ; Sec. ; . 
61-3A-1. Short title. 61-3A-3. Safe harbor; health care facility responsibility. 


61-3A-2. Definitions. 


61-3A-1. Short title. 


This act [61-3A-1 through 61-8A-3 NMSA 1978] may be cited : as 3 the "Safe Harbor for Nurses 
nes 


History: Laws 2019, ch. 52, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 52 contained no ef- - adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


61-3A-2. Iennuinna: 


As used in the Safe Harbor for Nurses Act: | 

A. "assignment" means the designated responsibility for the provision or supervision of nurs- 
ing care for a defined work period in a defined work setting, including the specified functions, du- 
ties, practitioner orders, supervisory directives and.amount of work designated as an individual 
nurse's responsibility; provided that changes in a nurse's assignment may occur at any time dur- 
ing the work period; 

B. "good faith" means taking action supported by a sincere belief with a reasonable factual or 
legal basis other than the nurse's moral, religious or personal beliefs; 

C,. "health care facility" means an entity licensed by the department. of health that provides 
health care on its premises and has three or more nurses; 
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D. "nurse" means a nurse licensed pursuant to the Nursing Practice Act [Chapter 61, Article 3 
NMSA 1978] as a registered nurse or a licensed practical nurse; and 
E. "safe harbor" means a process that: 

(1) protects a registered nurse or a licensed praeneaia nurse from adverse action by the 
health care facility where the nurse is working when the nurse makes a good faith request to be 
allowed to reject an assignment, which request is based on the nurse's: 

(a) asséssment of the nurse's own education, knowledge, competence or experience; 
and | | 
(b) immediate assessment of the risk for patient safety or potential violation of the 
Nursing Practice Act or board of nursing rules; and 
(2) provides for further assessment of the situation. 


History: Laws 2019, ch. 52, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 52 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


. 


61-3A-3. Safe harbor; health care facility responsibility. 


A. A nurse may invoke safe harbor when: 

(1) in the nurse's good faith judgment, the nurse lacks the basic knowledge, skills or abili- 
ties necessary to deliver nursing care that is safe and that meets the minimum standards of care 
to such an extent that accepting the assignment would expose one or more patients to an unjustifi- 
able risk of harm or would constitute a violation of the Nursing Practice Act [Chapter 61, Article 3 
NMSA 1978] or board of nursing rules; or 

(2) the nurse questions the medical reasonableness of another health care provider's order 
that the nurse is required to execute. 

B. A nurse who intends to invoke safe harbor shall invoke it before the nurse engages in 
conduct or an assignment giving rise to the nurse's request for safe harbor. A nurse may also 
invoke safe harbor at any time during the work period, when an initial assignment changes 
and, in the nurse's good faith judgment, the change creates a situation that comports with the 
requirements for invoking safe harbor pursuant to Subsection A of this section. A health care 
facility shall develop a process by which.a nurse employed or contracted by that facility may 
invoke safe harbor. 

C. A safe harbor process shall include: 

(1) notification to all nurses on staff as to how safe harbor may be invoked; 

(2) notification by the nurse to the nurse's supervisor that the nurse is invoking safe har- 
bor; ; 

(3) written documentation with the date, time and location of the invocation of safe harbor 
and the reason for invocation, signed by the supervisor and the nurse; 

(4) a post-occurrence review of the situation that: 

(a) includes at least one other staff nurse and nurse manager, as the health care facil- 
ity defines those roles; and 

(b) is used to determine whether additional action is required to minimize the likeli- 
hood of similar situations in the future; and 

(5) documentation of the resolution and review of the matter in which safe harbor was 
invoked, 

D. A health care facility shall not retaliate against, demote, suspend, terminate, discipline, 
discriminate against or report any action to the board of nursing when a nurse makes a good faith 
request for safe harbor. 


History: Laws 2019, ch. 52, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 52 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


355 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-3B-3 


ARTICLE 3B 


Lactation Care Provider 


61-3B-1 

Sec. 

61-3B-1. Short title. 

61-3B-2,. Definitions. 

61-3B-3. Board powers, 

61-3B-4. Licensure requirement; qualifications; gk 


tions from licensure. 


61-3B-1. Short title. 


Sec. 


/61-3B-5. License fees; term; renewal. 


61-3B-6, . Disciplinary proceedings. 
61-3B-7. Expedited license. 


Chapter 61, Article 3B NMSA 1978 may be cited as the "Lactation Care Provider Act". 


History: Laws 2017, ch. 136, § 1; 1978 Comp., § 61- 
36-1, recompiled and amended as § 61-3B-1 by Laws 
2022, ch, 89, § 20. 

Recompilations. — Laws 2022, ch. 39, § 20 recompiled 
and amended former 61-36-1 NMSA 1978 as 61-3B-1 
NMSA 1978, effective May 18, 2022. 


61-3B-2. Definitions. 


As used in the Lactation Care Provider Act: 


The 2022 amendment, effective May 18, 2022, 
changed "Sections 1 through 6 of this act" to "Chapter 61, 


Article 3B NMSA 1978". 


A. "applicant" means an individual seeking a license to provide lactation care and services as 
a licensee pursuant to the Lactation Care Provider Act; 

B. "approved certification" means certification as a lactation care provider conferred by a cer- 
tification program accredited by any nationally or internationally recognized accrediting agency 
that is approved by the board and that establishes continuing education requirements; . 


C. "board" means the board of nUraINg, 


D. "lactation care and services" means the clinical application of scientific principles and a 
multidisciplinary body of evidence for the evaluation, problem identification, treatment, education 
and consultation for the provision of lactation care and services to families, including: 

(1) clinical lactation assessment through the systematic collection of subjective and objec- 


tive data; 


(2) analysis of data and creation of a plan of care; 
(3) implementation of a lactation care plan with demonstration and instruction to parents 
and communication to primary health care providers; 


(4) evaluation of outcomes; 


a . 


(5) provision of lactation education to parents and health care providers; and — 
(6) recommendation and use of assistive devices; — 
E. "license" means a license to practice as a lactation care provider that the board i issues pur- 


suant to the Lactation Care Provider Act; 


F. "licensee" means a lactation care provider licensed as a licensed lactation care provider pur- 


suant to the Lactation Care Provider Act; 


G. "member" means a member of the board; and 
H. "practice" means a course of business in which lactation care and services are rendered or 
offered to any individual, family or group of two or more individuals. 


History: Laws 2017, ch, 136, § 2; 1978 Comp., § 61- 
36-2, Pay aelap, as § 61-3B-2 ay Laws 2022, ch. 39, 
§ 105 


61-3B-3. Board powers. 
The board may: 


Recompilations, — Laws 2022, ch. 39, § 105 recom- 
piled former 61-36-2 NMSA 1978 as 61-3B- 2 NMSA a 
effective May 18, 2022. 
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A. enforce the provisions of the Lactation Care Provider Actin accordance with the Uniform 
Licensing Act [Chapter 61, Article 1 NMSA 1978] and promulgate rules in accordance with the 
State Rules Act [Chapter 14, Article 4.N MSA 1978] to execute the provisions of the Lactation Care 
Provider Act; 

B. license qualified applicants; 

C. discipline licensees; 

D. enforce qualification for licensure; 

EK. establish standards for licensee competence for continuing in or returning to practice based 
on approved certification; 

F. ‘issue orders relating to the practice of lactation. care and services in accordance with the 
Uniform Licensing Act; 

G. regulate licensee advertising and prohibit false, misleading or deceptive practices; *: 

H. establish a code of conduct for licensees; 

I. prepare information for the public that describes the regulatory functions of the board and 
the procedures by which complaints are filed with and resolved by the board; and 

J. appoint a lactation care provider advisory committee consisting of at least one member who 
is a board member and at least two members who are experts in lactation to assist i in the perfor- 
mance of the board's duties. 


History: Laws 2017, ch. 136, § 3; 1978 Comp., § 61- in accordance with the Uniform Licensing Act and pro- 
36-3, recompiled and amended as § 61-3B-3 by Laws mulgate rules in accordance with the State Rules Act; and 
2022, ch. 39, § 21. in Subsection.A, after the first occurrence of "Lactation 

Recompilations. — Laws 2022, ch. 39, § 21 recompiled _Care Provider Act", added "in accordance with the Uni- 
and amended former 61-386-3 NMSA 1978 as 61-3B-3 form Licensing Act", after "promulgate rules", added "in 
NMSA 1978, effective May 18, 2022. accordance with the State Rules Act", and after "to exe- 

The 2022 amendment, effective May 18, 2022, effec- cute the provisions of", deleted "that" and added "Lacta- 
tive May 18, 2022, provided that the board of nursing shall tion Care Provider Act". 


enforce the provisions of the Lactation Care Provider Act 


61-3B-4. Licensure requirement; PBN SCAR an exemptions from 
licensure. 


A. An individual shall not use the title "licensed et ic care Bree cosa unless that individual 
is a licensee. 

B. An applicant for a license as a licensee shall: 

(1).,,be at least eighteen years of age; 

(2). ‘submit an application completed upon:a form that the board prescribes and in accor- 
dance with board rules, accompanied by fees required by board rules; 

(3) possess current approved certification; and 

(4) assist the board in obtaining the applicant's criminal history background check by: 

(a) providing fingerprints on two fingerprint cards or other biometric data for the 
purpose of obtaining criminal history record information from the federal bureau of investigation 
or the department of public safety; and 

(b). paying the cost of obtaining the fingerprints and criminal history background 
checks, An applicant shall have the right to inspect or challenge the validity of the record develop- 
ment by the background check if the applicant is denied licensure as established by board rule. 

C. Nothing in the Lactation Care Provider Act shall be construed to affect or prevent the prac- 
tice of lactation care and services by licensed care providers or other persons; provided that a 
person who is not a licensee shall not hold that. person out or represent that person's self to be a 
licensed lactation care provider. 


History: Laws 2017, ch. 136, § 4; 1978 Comp., § 61- Recompilations. — Laws 2022, ch. 39, § 105 recom- 
36-4, recompiled as § 61-3B-4 by Laws 2022, ch, 39, piled former 61-36-4 NMSA 1978 as 61-3B-4 NMSA 1978, 
§ 105. effective May 18, 2022. 
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61-3B-5 


61-3B-5. License fees; term; renewal. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-3B-6 


A. Except as provided i in Section 61- se 34 NMSA 1978, the board shall require each applicant 
for initial licensure or renewal of a license to pay a nonrefundable licensure fee that shall not ex- 


ceed one hundred dollars ($100). 


B. A license shall expire biennially from the date of initial licensure. 
C. The board shall renew licenses only upon receipt of renewal of licensure fees and evidence of 
compliance with continuing education requirements. 


History: Laws 2017, ch. 136, § 5; 2020, ch. 6, § 61; 
1978 Comp., § 61-36-5, recompiled as § 61-3B-5 “by 
Laws 2022, ch. 39, § 108. 

Recompilations: — Laws 2022, ch. 39, § 105 recom- 


The 2020 amendment, effective July 1, 2020, er 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for certain veterans; and in Subsection A, added "Except 
as provided in Section 61-1-34 NMSA 1978", 


piled former 61-36-5 NMSA 1978 as 61-3B-5 NMSA 1978, 
effective May 18, 2022. 


61-3B-6. Disciplinary proceedings. 


A. In accordance with the procedures contained in the Uniform Licensing Act [Chapter 61, Ar- 
ticle 1 NMSA 1978], the board may deny, revoke or suspend a license held or applied for pursuant 
to the Lactation Care Provider Act, reprimand or place a licensee on probation or deny, limit or 
revoke a privilege of a licensee desiring to practice or practicing lactation care and services pees 
grounds that the licensee or applicant: 

(1) is guilty of fraud or deceit in procuring or attempting to Bapeure a license; © 
(2) is convicted of a felony; 
(3) “is unfit or incompetent; 
(4) is intemperate or is addicted to the use of habit-forming drugs; 
(5) is guilty of unprofessional conduct as defined by board rules; 
(6) has willfully or repeatedly violated any provisions of the Lactation Care Provider So 
including any board rule adopted pursuant to that act; or 
(7) was certified or licensed to provide lactation care and services in another licensing 
jurisdiction and was the subject of disciplinary action for acts similar to acts described in this 
subsection. A certified copy of the record of the certification or licensure board disciplinary action 
taken by another licensing jurisdiction is conclusive evidence of the action. 

B. The board may summarily suspend or restrict a licerise issued by the board without a hear- 
ing, simultaneously with or at any time after the initiation of proceedings for a hearing provided 
under the Uniform Licensing Act, if the board finds that ie in its possession indicates that 
the licensee: 

(1) poses a clear and immediate slips ad to the ga health and safety, if the licensee con- 
tinues to practice; ~ 

(2) has been adjudged mentally COE eso by a final pki or ali copie yot by a court of 
competent jurisdiction; or 

(3) has pled guilty to or been found guilty of any offense fathtad to the practice of pattie 
or for any violent criminal offense in 'this state or a siyinebenes eed equivalent prec offense in 
another jurisdiction. 

C. A licensee is not required to comply with a summary action taken pursuant to Subsection 
B of this section until service has been made or the licensee has actual knowledge of the order, 
whichever occurs first. 

D. A person whose license is'suspended or restricted under this section is entitled to a hear- 
ing by the board pursuant to the Uniform Licensing Act within fifteen days from the date that the 
licensee requests a hearing. 

EK. Disciplinary proceedings may be instituted by any person, shall be by complaint and shall 
conform with the provisions of the Uniform Licensing Act. A party to a hearing may obtain a copy 
of the hearing record upon payment of costs for the copy. 

F. A person filing a complaint shall be immune from liability arising out of civil action if the 
complaint is filed in good faith and without actual malice. 
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G. All written and oral communication made by any person to the board relating to actual’or 
potential disciplinary action, including complaints made to the board, shall be confidential com- 
munications and are not public records for the purposes of the Inspection of Public Records Act 
[Chapter 14, Article 3 NMSA‘1978], All data, communications and information acquired, prepared 
or disseminated by the board relating to actual or potential disciplinary action or its investigation 
of complaints shall not be disclosed, except to the extent necessary to. carry out the purposes of 
the board or in a judicial appeal from the actions of the board or in a referral of cases made to law 
enforcement agencies, national database clearinghouses or other licensing boards. 

H. The board shall not initiate a disciplinary action more than two years after the date that it 
receives a complaint. 

I. The time limitation contained in Subsection D of this section shall not be tolled by any civil 
or criminal litigation in which the licensee or applicant is a party, arising substantially from the 
same facts, conduct, transactions or occurrences that, would be the basis for the board's disciplin- 
ary action. 

J. The board may recover the costs associated with the investigation and disposition of a disci- 
plinary proceeding from the person who is the subject of the proceeding. 


History: Laws 2017, ch. 136, § 6;1978 Comp., § 61- The 2022 amendment, effective May 18, 2022, made 


36-6, recompiled and amended as ’§ 61-3B-6 by Laws changes to conform with amendments to the Uniform Li- 
2022, ch. 39, § 22. censing Act; and in Subsection A, Paragraph A(7), before 

Recompilations. — Laws 2022, ch. 39, § 22 recompiled "jurisdiction" added "licensing", and after "jurisdiction", 
and amended former 61-86-6 NMSA 1978 as 61-3B-6 deleted "territory or possession of: the United States or 


NMSA 1978, effective May 18, 2022. another country". 


61-3B-7. Expedited license. 


The board shall issue an expedited license to a person who holds a license in another licensing 
jurisdiction in accordance with Section 61-1-31.1 NMSA 1978 if the person holds a current ap- 
proved certification or license in another licensing jurisdiction. The board by rule shall determine 
the states and territories of the United States and the District of Columbia from which it will not 
accept an applicant for expedited licensure and determine foreign countries from which it will 
accept an applicant for expedited licensure. The board shall post the lists of disapproved and ap- 
proved licensing jurisdictions on its website. The list of disapproved licensing jurisdictions shall 
include the specific reasons for disapproval. The lists shall be reviewed annually to determine if 
amendments to the rule are warranted. 


~ History: Laws 2022, ch. 39, § 23. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
‘Effective dates. — Laws 2022, ch. 39 contained no ef- - ment of the egies 
fective date provision, but, pursuant to N.M. Const., art. . 
ARTICLE 4 
_ @ ® 
Chiropractic 

Sec. ~ “ Ames Xe Sec. 
61-4-1. Short title, (Repealed effective July 1, 2028.) 61-4-8. License without examination. (Repealed effective 
61-4-2. Definitions. (Repealed effective July 1, 2028.) July 1, 2028.) 
61-4-3. Board created; appointment; officers; duties; com- 61-4-9, Privileges and obligations. (Repealed effective 

pensation. (Repealed effective July 1, 2028.) July 1, 2028.) 
61-4-4, Application requirements; evaluation. (Repealed 61-4-9.1. Advanced ‘practice chiropractic certification 

effective July 1, 2028.) | registry established. (Repealed. effective 
61-4-5. Evidence of graduation: creditation of college. July 1, 2028.) © 

(Repealed effective July 1, 2028.) 61-4-9,2. Certified advanced practice chiropractic physi- 
61-4-6. Examination; subjects; method of treatment; re- °° cian authority-defined. (Repealed effective 

cording license. (Repealed effective July 1, July 1, 2028,) 

2028.) 61-4-9.3. Use of chiropractic name limited. (Repealed ef- 
61-4-7. Disposition of funds; chiropractic fund created; fective July 1, 2028.) 

method of payment. (Repealed effective 61-4-10. Refusal, suspension or revocation of license. (Re- 

duly 1, 2028.)  pealed effective July 1, 2028.) © 
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Sec. 

61-4-11. Criminal offender's character evaluation, (Re- 
pealed effective July 1, 2028.) 

61-4-12. Penalties. (Repealed. effective July 1, 2028.) 

61-4-13, Annual renewal of license; fee; notice. (Repealed 
effective July 1, 2028.) 

61-4-14, Failure to renew; cancellation; reinstatement; 
permissive temporary cancellation. (Re- 
pealed effective July 1, 2028.) 


Sec. 
61-4-15. Exemptions. (Repealed effective July 1, 2028.) 
61-4-16. Existing licensees. (Repealed effective July = 
2028.) 
61-4-17. Termination of agency life; delayed repeal. (Re- 
_pealed effective July 1, 2028.) 


61-4-1. Short title. (Repealed effective July 1, 2028.): 
Chapter 61, Article 4 NMSA 1978 may be cited as the "Chiropractic Physician Practice Act”. 


History: 1953 Comp., § 67-3-9, enacted by Laws 
1968, ch. 3, § 1; 1993, ch. 198, § 1. 

Delayed repeals, — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 

Cross references. — For practice of chiropractic be- 
ing unaffected by act relating to osteopathic medicine and 
surgery, see 61-10-4,NMSA 1978, 

The 1998 amendment, effective June 18, 1993, re- 
wrote this section, which formerly read "This act may be 


Kind or character of treatment which may be given by 
one licensed as chiropractor, 86 A.L.R. 630. 

Competency as expert in personal injury action as to 
injured person's condition, medical requirements, nature 
and extent of injury and the like, 52 A.L.R.2d 1384. 

Competency of physician or surgeon, of school of prac- 
tice other than that to which defendant belongs, to fealty 
in malpractice case, 85 A,L.R.2d 1022, 

Liability of osteopath for medical malpractice, 73 


A.L.R.4th 24. 
Liability of chiropractors and other drugless practitio- 
ners for medical malpractice, 77 A.L.R.4th 273. 


cited as the 'Chiropractic Practice Act'," 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Evi- 
dence of confidential communications, 68 A.L.R. 177. 


61-4-2. Definitions. (Repealed effective July 1, 2028.) 


As used in the Chiropractic Physician Practice Act: 

“A, "advanced practice chiropractic certification registry" means a compendium kept by the 
board that meets and maintains the board's established credentials for certified advanced practice 
chiropractic physicians; 

B. "certified advanced practice chiropractic physician" means a chiropractic physician who has 
been included in the advanced practice chiropractic certification registry; 

C. "chiropractic" means the science, art and philosophy of things natural, the science of lo- 
cating and removing interference with the transmissions or expression of nerve forces in the 
human body by the correction of misalignments or subluxations of the articulations and ad- 
jacent structures, more especially those of the vertebral column and pelvis, for the purpose :of 
restoring and maintaining health for treatment of human disease primarily by, but not limited 
to, adjustment and manipulation of the human structure. It shall include, but not be limited to, 
the prescribing and administering of all natural agents to assist in the healing act, such as food, 
water, heat, cold, electricity, mechanical appliances and medical devices; the selling of herbs, 
nutritional supplements and homeopathic remedies; the administering of a drug by injection by 
a certified advanced practice chiropractic physician; and any necessary diagnostic procedure, 
excluding invasive procedures, except as provided by the board by rule and regulation. It shall 
exclude operative surgery, the prescription or use of controlled or dangerous drugs and the prac- 
tice of acupuncture; 

D. "board" means the chiropractic board; 

KE. "chiropractic physician" includes doctor of chiropractic, chiropractor and chiropractic phy- 
sician and means a person who practices chiropractic as defined in the Chiropractic Physician 
Practice Act; and fs . 

F, "chiropractic assistant" means a person who practices under the on-premises supervision of 
a licensed chiropractic physician. 


Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978, 


History: 1953 Comp., § 67-3-10, enacted by Laws 
1968, ch. 3, § 2; 1993, ch. 198, § 2; 2008, ch. 44, § 7. 
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The 2008 amendment, effective May 14, 2008, added 
Subsections A and:B; and in Subsection C, permitted the 
prescribing and administering of natural agents and med- 
ical devices and the administering of a drug by injection 
by a certified advanced practice chiropractic physician, 
and excluded the prescription or use of:controlled drugs 
‘and the practice of acupuncture, 

The 19938 amendment, effective»June! 18, 1993, in- 
serted "Physician" in the introductory paragraph and i in 
Subsection C; rewrote Subsection A; substituted "board of 
chiropractic" for chiropractic board" in Subsection B; sub- 
stituted "'chiropractic physician" for "chiropractor" and 
inserted "chiropractor" in Subsection C; added Subsection 
D; and made minor stylistic changes.. 


Chiropractor is not a "physician" and that profes- 
sion or calling is not the practice of medicine; a chiroprac- 
tor is‘one skilled in the art of healing in a limited manner, 
although not one skilled in physic since such latter term 
refers to the practice of medicine. 1959-60 Op. Att'y Gen. 
No. 59-96.' 

Acupuncture falls within scope of chiropractic. 
1976 Op. Att'y Gen. No. 76-32. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers § 5. 

Kind or character of treatment which may be given by 
one licensed as chiropractor, 86 A.L.R. 630. 

Scope of practice of chiropractic, 16 A.L.R.4th 58. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 


ANNOTATIONS Providers § 5. 


Licensed chiropractor must be considered a 
"practitioner of the healing arts". Katz v. N.M, Dep't of 
Human Servs., 1981-NMSC-012, 95 N.M. 5380, 624 P.2d 39, 


61-4-3. Board created; appointment; officers; duties; compensation. 
(Repealed effective July 1, 2028.) 


A. The "chiropractic board" is created and is administratively attached to the regulation and 
licensing department. The board shall consist of six persons, four of whom have been continuously 
engaged in the practice of chiropractic in New Mexico for five years immediately prior to their 
appointment. Two persons shall represent the public and shall not have practiced chiropractic in 
this state or any other jurisdiction. A person shall not. be appointed to the board who is an officer 
or employee of or who is financially interested in any school or college of chiropractic, medicine, 
surgery or osteopathy. 

B. Members of the board shall be appointed by the governor for staggered terms of five years 
or less and in a manner that the term of one board member expires on July 1 of each year. A list of 
five names for each professional member vacancy shall be submitted by the New Mexico chiroprac- 
tic association to the governor for consideration in the, appointment of board members. A vacancy 
shall be filled by appointment for the unexpired term. Board members shall serve until their suc- 
cessors have. been appointed and qualified. 

C. The board shall annually elect.a chair and.a secretary-treasurer. A majority of the board 
constitutes a quorum. The board shall meet quarterly. Special meetings may be called by the chair 
and shall be called upon the written request of two members of the.board. Notification of special 
meetings shall be made by certified mail unless such notice is waived by the entire board and the 
action noted in the minutes. Notice of all regular meetings shall be made by regular mail at least 
ten days prior to the meeting, and copies of the minutes of all meetings shall be mailed to each 
board member within thirty days after a meeting. 

D, Aboard member failing to attend three consecutive meetings, either seal or special, shall 
automatically be removed as a member of the board. 

K. . The board shall adopt a seal. 

F. The board shall promulgate and file, in accordance with the State Rules Act [Chapter 14, Ar- 
ticle 4 NMSA 1978], all rules necessary for the implementation and enforcement of the provisions 
of the Chiropractic Physician Practice Act, including educational requirements for a chiropractic 
assistant. 

G. The board, for the purpose of protecting the health and well-being of the citizens of this 
state and maintaining and continuing informed professional knowledge and awareness, shall es- 
tablish by rule mandatory continuing education requirements for chiropractic physicians and cer- 
tified advanced practice chiropractic physicians licensed in this state. 

H. Failure to comply with the rules adopted by the board shall be grounds for investigation, 
which may lead to revocation of license. 

I. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 to 10-8-8 NMSA 1978], but. shall receive no other compensation, perquisite or allowance for 
each day necessarily spent in the discharge of their duties. 
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History: 19538 Comp.,'§ 67-3-11, enacted by Laws regulation and licensing department" following the first 
1968, ch. 8, §.8; 1978; ch. 169, § 1;.1977, ch. 109, § 1; sentence of Subsection A; and deleted "one of the mem- 
1979, ch. 77, § 1;1988, ch. 187, § 1; 1991, ch. 189, §:5; bers shall be appointed for a term ending July 1, 1980, 
1998, ch. 198, § 8; 2008, ch. 408, § 3; 2006, ch. 18, § 1; one for a term ending July 1, 1981, one for a term ending 


2008, ch. 44, § 8; 2022, ch. 39, § 24. July 1, 1982; one for a term ending July 1, 1983 and one 
Delayed repeals, — For delayed repeal of owe section, for a term ending July 1, 1984; Thereafter, appointments 
see 61-4-17 NMSA 1978. shall be made for terms" following "governor for vp my 
The 2022 amendment, effective May 18; 2022)" re- terms" near' the beginning of Subsection B. 
moved a provision requiring the chiropractic board to The 1993 amendment, effective June 18, 1993, in 
establish regulations related to continuing education. re- Subsection B, substituted "chiropractic associations" for 
quirements in accordance with the provisions of the Uni- "chiropractic association" in the third sentence; in Subsec- 
form Licensing Act and instead required the chiropractic tion C; substituted "A majority" for Three members" and 
board to establish by rule mandatory continuing educa- "constitutes" for "constitute" in the second sentence and 
tion requirements for chiropractic physicians and certified substituted "quarterly" for "at least every three months" 
advanced practice chiropractic physicians licensed in this in the third sentence; divided former Subsection E into 
state, and made technical amendments; in Subsection A, Subsections E and F, deleting "and" at the end of Subsec- 
deleted "There is created", after "The 'chiropractic board", tion E and adding "The. board shall" at the beginning of 
deleted "The board shall be" and added "is created and is", Subsection F; inserted "Physician" and added. "including 
and after "four", deleted "shall" and added "of whom"; in educational requirements for a chiropractic assistant" at 
Subsection F, after "all rules", deleted "and regulations"; the end of Subsection F; redesignated former Subsections 
in Subsection G, after "shall establish by", deleted "regu- F to I as Subsections G to J; and rewrote Subsection I. 
lations adopted in accordance with the provisions of the The 1991 amendment, effective June 14,1991, in Sub- 
Uniform Licensing Act” and added "rule"; and in Subsec- ~ section ‘A; substituted "six persons" for "five persons" in 
tion H, after "rules", deleted "and regulations". 3 the second sentence, "Four" for "Three" in the third sen- 
The 2008 amendment, effective May 14, 2008, added ‘ tence, "Two persons" for "The fifth person" at the begin- 
"certified advanced practice chiropractic physician” in ning of the fourth, sentence, and made a minor stylistic 
Subsection G. oe "" ‘change. 
The 2006 amendment, effective May 17, 2006, deleted 
former Subsection G, which required the board to hold ex- ; _ ANNOTATIONS 
aminations at least twice a year and to notify applicants Am, ey, 2d, A.L.R. and, C.J.S. references. —.70 
of the examination. - CS, Physicians, Surgeons, and Other Health-Care Pro- 


The 20038 amendment, effective July 1; 2003, added : 9 2 
1s boaad shall baneisadhattahisie attathednwiadin ad hedhoses at tiie c 


61- 4-4, Application requirements; evaluation. (tapered effective 
July 1, 2028.) We 


A. Each applicant fora license to practice chiropractic shall: 

(1) make application on forms furnished by the board; 

(2) submit evidence on oath satisfactory to the board that the applicant has reached the 
age of majority, has completed a preliminary education equal to the requirements for graduation 
from high school, is of good ‘moral character and, after January 1, 1976, except for any student 
currently énrolled in a college of chiropractic, has completed two years of college-level study in an 
accredited institution of higher learning and is a graduate of a college of chiropractic that meets 
the standards of professional education prescribed in pleat 61-4-5 NMSA 1978; and 

(3). pay in advance to the board fees: 

(a) for examination; and 
(b) except as provided in Section 61-1- 34 NMSA 1978, for issuance of a eed. 

B. In evaluating an application, the board may use the services of a professional background 
information service that compiles hacksrouns information regarding REP yeas from multiple 
sources. 

‘°C; ‘Hach dpplibant for inclusion in the advenicaa practice chiropractic certification registry shall 
furnish materials and proof of education and training as established by rule of the board. 


History: 1953 Comp., § 67-38-12, enacted by Laws The 2020 amendment, effective July 1, 2020, provided 


1968, ch, 3, § 4; 1973, ch. 35, § 1; 1973, ch. 287, § 1; 1978, an exception to the licensure fee for qualified military 
ch, 114, § 1; 1988, ch, 187, § 2; 1993, ch, 198, § 4; 2006, service members, their spouses and dependent children, 
ch. 18, § 2; 2008, ch. 44, § 9; 2020, ch. 6, § 11. and for certain veterans; and in Subsection A, Subpara- 

Delayed repeals, — For delayed repeal of this section, © graph A(8)(b), added "except as provided in’ Section 61-1- 
see 61-4-17 NMSA 1978... ;; ( 84 NMSA 1978", 

Cross references. — For age of majority, see 28-6-1 The 2008 amendment, effective May 14, 2008; added 
NMSA 1978. Subsection C, 

For the Parental i aaa Act, see 40-5A-1 NMSA The 2006 amendment, effective May 17, 2006, added 
1978 et seq. Subsection B to provide that in evaluating applications, 
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the board may use professional background information ANNOTATIONS 
services, 

The 1998 amendment, effective June 18, 1993, re- Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Am. 
wrote Paragraphs (1) and (2) of Subsection C. ane 2d Physicians, Surgeons and Other Healers §§:51 to 


70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 19. 


61-4-5. Evidence of graduation; creditation of college. (Repealed | 
effective July 1, 2028.) 


In addition to the requirements prescribed in Section 61-4-4 NMSA..1978, all applicants for 
licensure who have matriculated at a chiropractic college after October 1, 1975 shall present evi- 
dence of having graduated from a chiropractic college having status with the accrediting commis- 
sion of the council on chiropractic education or the equivalent criterion thereof. 


History: Laws.1968, ch. 3, § 5; 1953 Comp., § 67-3- - The 1993 amendment, effective June 18, 1993, substi- 
13; Laws 1975, ch. 176, § 1; 1993, ch. 198, § 5. tuted "61-4-4 NMSA 1978" for "67-3-12 NMSA 1953" and 
Delayed repeals. — For delayed repeal of this section, made a stylistic change. 


see 61-4-17 NMSA 1978. 


61-4-6. Examination; subjects; method of treatment; recording license. 
(Repealed effective July 1, 2028.) 


A. The board shall recognize aucrissaeul completion of all parts of the paren Act conducted by 
the national board of chiropractic examiners. 

B. The board shall examine each applicant in the act of chiropractic adjusting, procedures and 
methods as shall reveal the applicant's qualifications; provided that the board: may waive the 
requirement for the board-administered examination upon proof of satisfactory completion of the 
examination conducted by the national board of chiropractic examiners. 

C. The board shall issue a license to all applicants whose applications have been filed with 
and approved by the board and who have paid the required fees and passed either the board- 
administered examination with a general average of not less than seventy-five percent with no 
subject below sixty-five percent or the examination conducted by the national board of chiropractic 
examiners with a general average of not less than seventy-five percent with no subject below sixty- 
five percent. A license shall be refused’to an applicant who fails to make application as provided in 
this section, fails the examination or fails to pay the required fees. 

D. The license, when granted by the board, carries with it the title of doctor of chiropractic and 
entitles the holder to diagnose using any necessary diagnostic procedures, excluding invasive pro- 
cedures, except as provided by the board by rule, and treat injuries, deformities or other physical 
or mental conditions relating to the basic concepts of chiropractic by the use of any methods as 
provided in this section, including but not limited to palpating, diagnosing, adjusting and treating 
injuries and defects of human beings by the application of manipulative, manual and mechanical 
means, including all natural agencies imbued with the healing act, such as food, water, heat, cold, 
electricity and mechanical appliances, herbs, nutritional supplements and homeopathic remedies, 
but excluding operative surgery and prescription or use of controlled or dangerous drugs. The 
holder may also supervise the use of any natural agencies imbued with the healing act, such as 
food, water, heat, cold, electricity, mechanical appliances, herbs, nutritional supplements and ho- 
meopathic remedies administered by a chiropractic assistant. 

E. Failure to display the.license shall be grounds for the suspension of the license to practice 
chiropractic until so displayed and shall subject the licensee to the penalties for practicing without 
a license. £75 

F.. The board shall certify a chiropractic physician as a "certified advanced practice chiropractic 
physician" when the chiropractic physician has demonstrated completion of advanced coursework 
and met other requirements established in the Chiropractic Physician Practice Act and by rule of 
the board. 
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History: 1953 Comp., § 67-3-14, enacted by Laws 
1968, ch. 3, § 6; 1975, ch. 176, § 2; 1983, ch. 187, § 3; 
1993, ch. 198, § 6; 2006, ch. 18, § 3; 2008, ch. 44, § 10. 

Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 

The 2008 amendment, effective May 14, 2008, added 
"certified advanced practice chiropractic physician" in 
Subsection F. 

The 2006 amendment, effective May 17, 2006, added 
the provision in, Subsection A that the board shall rec- 
ognize completion of the examination conducted by the 
national board of chiropractic examiners; added the pro- 
vision in Subsection B to permit the board to waive the 
requirement for the board-administered examination 
upon proof of satisfactory completion of the examination 
of the national board of chiropractic examiners and added 


the provision in Subsection C that the board shall issue a u 


license to an applicant. who. passes ithe examination con- 
ducted by the national board of chiropractic examiners 
with an average of not less that seventy-five percent with 
no subject below sixty-five percent, 

The 1993 amendment, effective June 18, 1993, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


» Am. Jur. 2d, A.L:R. and C.J.S. references. — Limi- 
tation on-right of chiropractors and osteopathic physi- 
cians to participate in public medical welfare programs, 
8 A.L.R.4th 1056. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 20, 


61-4-7. Disposition of funds; chiropractic fund created; method of 
payment. (Repealed effective July 1, 2028.) 


A. There is created the "chiropractic fund". 


B. All funds received by the board and money collected under the Chiropractic Physician Prac- 
tice Act shall be deposited with the state treasurer. The state treasurer shall place the money to 
the credit of the chiropractic fund. 

C. Payments out of the chiropractic fund shall be made on vouchers issued and signed by the 
superintendent of regulation and licensing upon warrants drawn by the department of finance 
and administration in accordance with the budget agi vac by the pbs ape of finance and 
administration. 

D. All amounts paid into the chiropractic fund éhall be subject.to:the order of the board and 
shall only be used for the purpose of meeting necessary expenses incurred in the performance of 
the purposes of the Chiropractic Physician Practice Act, the duties imposed by that act and the 
promotion of chiropractic education and standards in this state. All money unused at the end of 
the fiscal year shall remain in the chiropractic fund for use in accordance with the feb of 
the Chiropractic Physician Practice Act to further its purpose. 

_E. All funds that may have accumulated to the credit of the board under any previous mn shall 
be continued for use by the board in the administration of the Chiropractic Physician Practice Act: 

F, The board shall, by rule, designate a portion of the annual licensing fee for the exclusive 
purposes of investigating and funding hearings regarding complaints against doctors of chiro- 


practic. 


History: 1953 Comp., § 67-3-15, enacted by Laws 
1968, ch. 3, § 7; 1998, ch. 198, § 7; 2006, ch. 18, § 4. 

Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 

The 2006 amendment, effective May 17, 2006, deleted 
the former requirements in Subsection .C that the secre- 
tary of the board approve payments out of the chiropractic 
fund and required that the superintendent of regulation 


Subsection F, which required the treasurer of the board 
to give bond. 

The 1993 amendment, effective June 18, 1993, in- 
serted "Physician" in the first sentence of Subsection B, 
in the first and second sentences of Subsection D; and in 
Subsection E; deleted "chiropractic" preceding "board" in 
Subsection E; added Subsection G; and made minor stylis- 


tic changes in Subsections D and E, 
and licensing approve the payments and deleted former : 


61-4-8. License without examination. (Repealed effective July 1, 2028.) 


A. The board shall issue a license without examination to a chiropractic physician who is a 
graduate of a standard college of chiropractic and has been licensed in another licensing jurisdic- 
tion if the applicant holds a valid and unrestricted license, is in good standing with the licensing 
board of the other licensing jurisdiction and has practiced as a chiropractor for at least two years 
immediately prior to application in New Mexico. The board shall, as soon as practicable but no 
later than thirty days after a person files’'an application for a license accompanied by any required 
fees, process the application and issue the expedited license in accordance with Section 61-1-31.1 
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NMSA 1978. If the board issues an expedited license toa person whose prior licensing jurisdiction 
did not require examination, the board may require that person to pass an examination before ap- 
plying for license renewal. 

B. The board by rule shall determine the states and Doregrigs of the United States and the 
District of Columbia from which it will not accept an applicant for expedited licensure and foreign 
countries from which it will accept an applicant for expedited licensure. The board shall post the 
lists of disapproved and approved licensing jurisdictions on its website. The list of disapproved li- 
censing jurisdictions shall include the specific reasons for disapproval. The lists shall be reviewed 
annually to determine if amendments to the rule.are warranted. 


History: 1953 Comp., § 67-3-16, enacted by Laws: list of disapproved licensing jurisdictions include a rea- 
1968, ch, 3, § 8; 2022, ch, 39, § 25. We son for disapproval, and required the board to review the 

Delayed repeals. — For delayed repeal of this section, , lists annually to determine if amendments to the rule are 
see 61-4-17 NMSA 1978. needed; added new subsection designation “A.” and ‘de- 

The 2022 amendment, effective May 18, 2022, revised | leted former Subsections A through C; in Subsection A, af- 
provisions related to expedited licensure, provided, that ter "The board", deleted "may, in its discretion" and added 
the chiropractic board shall issue an expedited license to "shall", after "license without examination to. a", deleted 
an applicant without an examination if the person has "chiropractor who has been licensed in any state, terri- 
been duly licensed as a chiropractor in ‘another licens- tory or foreign jurisdiction ‘and" and added "chiropractic 
ing jurisdiction and isin good standing with the licens-, _/ physician", after "standard college of chiropractic", added 
ing board in that licensing jurisdiction, provided that the "and has been licensed in another licensing jurisdiction", 
board shall expedite the issuance of licenses in accordance and after "if', added the remainder of the subsection; and 
with Section 61-1-31.1 NMSA 1978 within thirty days, ‘added a new Subsection B. 
provided that if the board issues an expedited license. to Temporary provisions, + Laws 2022, ch. 39, § 104 
a person whose prior licensing jurisdiction did not re- provided that a board that is required by Laws 2022, ch. 
quire examination, the board may require the person to 39 to change its licensing provisions to allow for new or 
pass an examination. before applying for license renewal, different expedited licensure shall have rules in place and 
and required the board to determine by rule, and to post operational by January 1,:2023. 
on its website, which states and territories of the United 
States or the District of Columbia from which the board ' ANNOTATIONS 
will not accept an applicant for expedited licensure and Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
those foreign countries from which the board will. accept Jur. 2d Physicians, Surgeons and Other Healers, §§ 61, 67, 
an applicant for expedited licensure, required that the 68. 


61-4-9. Privileges and obligations. (Repealed effective July 1, 2028.) 


A. Licensed chiropractic physicians shall observe all health and hygiene laws and regulations 
of the state and its political subdivisions and shall report births and deaths to the proper authori- 
ties. Reports rendered by chiropractors shall RS accepted by officers of departments or agencies to 
which they are made, 

B. It is the purpose of the Chiropractic Bh yaicita Practice Act to grant to chiropractors the 
right to practice chiropractic as taught and practiced in standard colleges of chiropractic and to 
entitle the holder of a license the right to diagnose, palpate and treat injuries, deformities and 
other physical or mental conditions relating to the basic concepts of chiropractic by use of any 
methods provided in the Chiropractic Physician Practice Act, as provided in rules and regulations 
established and monitored by the board, but excluding operative surgery and prescription or use 
of controlled or dangerous drugs as provided in rules and regulations established and monitored 
by the board. 


History: 1953 Comp., § 67-3-17, enacted by Laws mechanical means, including all natural agencies imbued 


1968, ch. 8, § 9; 1993, ch. 198, § 8. with the healing act, such as food, water, heat, cold, elec- 
Delayed repeals. — For delayed repeal of this section, tricity and drugless appliances, but excluding operative 

see 61-4-17 NMSA 1978. surgery and prescription or use of drugs or medicine, ex- 
Cross references. —. For incérporation of chiroprac- cept. that X ray, analytical instruments and routine labo- 

tors under Professional Corporation Act, see 53-6-1 NMSA _ ratory procedures, not involving the penetration of human 

1978 et seq. tissues except for blood testing, may be used for the pur- 
The 1993 amendment, effective June 18, 1993, in- pose of examination" at the end. 


serted subsection designations; substituted ' chiropractic 
physicians" for "chiropractors" in the first sentence of Sub- 
section A; and in Subsection B, inserted "Physician" near Chinas tarts as healing art. — Restriction of Sec- 
the beginning and substituted the language beginning tion 59-18-19 (now Section 59A-22-32) NMSA 1978, pro- 


"Physician Practice Act, as provided in rules" for "Practice hibiting discrimination against an insured in the choice of 
Act, such as by application of manipulative, manual and 


ANN OTATIONS 
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a practitioner of the healing arts, applies to chiropractors, 
1972 Op. Att'y Gen. No, 72-58, 

Am. Jur. 2d, A.L.R. and C.J.S, referentées. — 61 Am. 
Jur, 2d Physiciank: Surgeons and Other Healers §§ 44, 
132. 

Kind or character of treatment which may be given by 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-4-9.2 


Limitation on right of chiropractors and osteopathic 
physicians to participate in public medical welfare pro- 
grams, 8 A.L.R.4th 1056. 

Scope of practice of chiropractic, 16 A.L.R.4th 58. 

70 C,J.S. Physicians, Surgeons, and Other Health-Care 


Providers §§ 6, 7. 
one licensed as chiropractor, 86 A.L.R. 630. 


61-4-9.1. Advanced practice chiropractic certification registry 
established. (Repealed effective July 1, 2028.) — 


The board shall establish by rule the advanced practice chiropractic certification registry. A 
chiropractic physician authorized by the board to use the title "certified advanced practice chi- 
ropractic physician" shall have prescriptive authority for therapeutic and diagnostic purposes as 
authorized by statute. Only a chiropractic physician included in the advanced practice chiropractic 
certification registry may use the title certified advanced practice chiropractic physician, and it 
is unlawful for a person to use the certified advanced practice chiropractic physician title unless 
the person is included in the advanced practice chiropractic certification registry. The advanced 
practice chiropractic certification registry shall ees a chiropractic physician who applies for 
the designation and: 

A. holds a chiropractic license in good standing; 

B, has completed three years of post-graduate clinical chiropractic practice or equivalent clini- 
cal experience as established by the board; 

C, has an advanced practice chiropractic certification by a nationally recognized credentialing 
agency providing credentialing and demonstrated competency by examination and additionally, 
after December 31, 2012, successful completion of a graduate degree in a chiropractic clinical prac- 
tice specialty; 

D. has completed.a minimum of ninety clinical and didactic contact course hours in pharmacol- 
ogy, pharmacognosy, medication administration and toxicology certified by an examination from 
an institution of higher education approved by the board and the New Mexico medical board; and 

E. has completed annual continuing education for advanced practice chiropractic physicians 
as set by the board. 


History: Laws 2008, ch. 44, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 

Effective dates. — Laws 2008, ch. 44 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art, 
IV, § 23, was effective May 14, 2008, 90 days after the ad- 
journment of the legislature. 


ANNOTATIONS 


Approval of educational requirements. — Where 
the board of chiropractic examiners adopted a new rule 
that established additional training requirements for 


certified advanced practice chiropractic: physicians that 
was not approved by the medical board and the medical 
board objected to the additional requirements because the 
hours did not appear to be sufficient, the adoption of the 
additional training requirements without medical board 
approval did not violate 61-4-9,1(D) NMSA 1978 because 
61-4-9.1(D) NMSA 1978 requires the medical board to 
approve the institutions that provide the required educa- 
tional hours to an advanced practice chiropractic physi- 
cian, but it does not give the medical board authority to de- 
cline any other type of approval. Int'l Chiropractors Ass'n 
v. N.M. Bd. of Chiropractic Exam'rs, 2014-NMCA-046, 


61-4-9.2. Certified advanced practice chiropractic physician authority 
defined. (Repealed effective July 1, 2028.) 


A. Acertified advanced practice chiropractic physician may prescribe, administer and dispense 
herbal medicines, homeopathic medicines, over-the-counter drugs, vitamins, minerals, enzymes, 
glandular products, protomorphogens, live cell products, gerovital, amino acids, dietary supple- 
ments, foods for special dietary use, bioidentical hormones, sterile water, sterile saline, sarapin or 
its generic, caffeine, procaine, oxygen, epinephrine and vapocoolants. 

B. A formulary that includes all substances listed in Subsection A of this section, including 
compounded preparations for topical and oral administration, shall be developed and approved 
by the board. A formulary for injection that includes the substances in Subsection A of this sec- 
tion that are within the scope of practice of the certified advanced practice chiropractic physician 


366 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-4-9.3 CHIROPRACTIC 61-4-10 
shall be developed and approved by the board. Dangerous drugs or controlled substances, drugs 


for administration by injection and substances not listed in Subsection A of this section shall be 


submitted to the board of pharmacy and the New Mexico medical board for approval. 


History: Laws 2008, ch, 44, § 2; 2009, ch. 260,§1. 
Delayed repeals. — For delayed repeal of this section, 


see 61-4-17 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after "homeopathic medicines" added "over-the- 
counter drugs", after "glandular products" deleted "natu- 
rally derived substances" and deleted the last sentence, 
which provided that a formulary shall be developed by the 
board; and added Subsection B, 


ANNOTATIONS 


Approval of formulary. — The board of chiropractic 
examiners is statutorily required to submit its formu- 
laries to the board of pharmacy and the medical board 
for prior approval to the extent the formularies include 


dangerous drugs, as:defined in the New Mexico Drug, De- 


_ vice and Cosmetic Act, Chapter 26, Article 1 NMSA 1978, 


which include drugs for administration by injection. Int'l 
Chiropractors Ass'n v. N.M. Bd. of Chiropractic Exam'rs, 
2014-NMCA-046, 

Where the board of chiropractic examiners approved an 
advanced practice chiropractic formulary that included 


‘minerals and additional drugs to be administered by in- 
+ jection without obtaining the prior approval of the board 


of pharmacy and the medical board, the formulary vio- 
lated the requirement of 61-4-9.2(B) NMSA 1978 that the 
formulary receive prior approval from the board of phar- 
macy and the medical board. Int'l Chiropractors Ass'n v. 
N.M. Bad. of Chiropractic Exam'rs, 2014-NMCA-046. 


61-4-9.3. Use of chiropractic name limited, (Repealed effective July 1, 


2028.) 


The terms "chiropractor", 


chiropractic physician" or "chiropractic" may be used only by persons 


licensed pursuant to the Chiropractic Physician Practice Act. 


History: Laws 2008, ch. 44, § 3. 
Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 


Effective dates. — Laws 2008, ch. 44 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 14, 2008, 90 days after the ad- 
journment of the legislature. 


61-4-10. Refusal, suspension or revocation of license. Mepealed 


effective July 1, 2028.) 


A. The board may refuse to issue or may suspend or revoke any license or may censure, repri- 
mand, fine or place on probation and stipulation any licensee in accordance with the procedures 
as contained in the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] upon the grounds 


that the licensee or applicant: 


(1). is convicted of a felony. A copy of the record of conviction, certified to by the clerk of the 
court entering the conviction, shall be conclusive evidence of such conviction; 

(2) is guilty of fraud or deceit in procuring or attempting to procure a license in the chiro- 
practic profession or in connection with applying for or procuring license renewal; 


(3) is guilty of incompetence; 


(4) is habitually intemperate or is addicted to the use of habit-forming drugs or is ad- 
dicted to any vice to such a degree as to render the licensee or applicant unfit to practice chiro- 


practic; 


(5) is guilty of practicing or attempting to practice under an assumed name or fails to use 


the title "doctor of chiropractic", chiropractic physician or the initials "D.C." in connection with the 
licensee's or applicant's practice or advertisements; 

(6) is guilty of failing to comply with any of the provisions of the Chiropractic Physician 
Practice Act or rules and regulations promulgated by the board and filed in accordance with the 
State Rules Act [Chapter 14, Article 4 NMSA 1978]; 

(7) is guilty of willfully or negligently practicing beyond the scope of chiropractic practice 
as defined in the Chiropractic Physician Practice Act; 

(8) is guilty of advertising by means of knowingly false statements; _ 

(9) has been declared mentally incompetent by regularly constituted authorities or is 
manifestly incapacitated to practice chiropractic; 
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(10) advertises or attempts to attract patronage in any unethical manner prohibited by 
the rules and regulations of the board; {0 10 

(11) is guilty of obtaining any fee by fraud or misrepresentation; 

(12) is guilty of making false or misleading statements regarding the licensee's or ap- 
plicant's skill or the efficacy or value of treatment or remedy prescribed or administered by the 
licensee or applicant or at the licensee's or applicant's direction; 

(13). is guilty of aiding or abetting the practice of chiropractic by a person not licensed by 
the board; 
| (14) has incurred a prior suspension or revodatices’s in another state where the suspension 
or revocation of a license to practice chiropractic was based upon acts by the licensee similar to 
acts described in this section’and by board rules promulgated pursuant to Paragraph (6) of this 
subsection. A certified copy of thé record of suspension or revocation of the state making such sus- 
pension or revocation is conclusive evidence thereof; 

(15) is guilty of making a false, misleading or fraudulent claim; or 

(16) is guilty of unprofessional conduct that includes but is not limited to the following: 

(a) procuring, aiding or abetting a criminal abortion; 

(b) representing to a patient that a manifestly incurable condition of sickness, disease 
or injury can be cured; 

(c) willfully or negligently divulging a professional dbatidehca: 

(d) conviction of any offense punishable by incarceration in a state penitentiary or 
federal prison. A copy of the record of conviction, certified by the clerk of the court entering the 
conviction, is conclusive evidence; 

(e) impersonating another person licensed in the practice of chiropractic or permit- 
ting or allowing any person to use the licensee's or applicant's license; 

(f) gross negligence in the practice of chiropractic; 

(g) fee splitting; 

(h) conduct likely to deceive, defraud or harm the public; 

(i) repeated similar negligent acts; 

(j) employing abusive billing practices; 

(kk) failure to report to the board any adverse action taken against the licensee or ap- 
plicant by: 1) another licensing jurisdiction; 2) any peer review body; 3) any health care entity; 4) 
any governmental agency; or 5) any court for acts or conduct similar to acts or conduct that would 
constitute grounds for action as provided in this section; 

(1) failure to report to the board surrender of a license or other authorization to 
practice chiropractic in another state or jurisdiction or surrender of membership on any chi- 
ropractic staff or in any chiropractic or professional association or society following, in lieu 
of, and while under disciplinary investigation by any of those authorities or bodies for acts or 
conduct similar to acts or conduct that would constitute grounds for action as provided in this 
section; 

(m) failure to furnish the board, its investigators or representatives with information 
requested by the board; ohm 

(n) abandonment of patients; 

(0) failure to adequately supervise, as provided by board regulation, a chir opractic as- 
sistant or technician or professional licensee who renders care; 

(p) intentionally engaging in sexual contact with a patient other than the licensee’ 8 
or applicant's spouse during the doctor-patient relationship; and 

(q) conduct unbecoming a person licensed to practice chiropractic or detrimental to 
the best interests of the public. 

B. The board may at its discretion hire investigators or issue investigative subpoenas for the 
purpose of investigating complaints made to the board regarding chiropractic physicians, 

Cc. All written and oral communication made by ‘any person to the board or an agent of 
the board relating to actual or potential disciplinary action, including complaints made to the 
board, are confidential communications and are not public records for the purposes of the In- 
spection of Public Records Act [Chapter 14, Article 2 NMSA 1978]; provided that all information 
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61-4-11 


CHIROPRACTIC 


Glede12 


contained in a complaint file is public information and subject to disclosure when the board acts 


on a complaint. 


D. Licensees shall bear all costs of disciplinary proceedings unless exonerated, 


History: 1953 Comp., § 67-3-18, enacted by Laws 
1968, ch, 3, § 10; 1971, ch. 67, § 1; 1981, ch. 235, § 1; 
19938, ch. 198, § 9; 2006, ch. 18, § 5. 

Delayed repeals, — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 

The 2006 amendment, effective May 17, 2006, added 
the provision in Subsection A that the board may censure, 
reprimand, fine or place on probation and suspension any 
licensees; and added Subsection C to provide that com- 
munications made by any person to the board relating to 
disciplinary action are confidential and not public records 
for purposes of the Inspection of Public Records Act and 
that all information in a complaint file is public informa- 
tion and subject to disclosure when the board acts on a 
complaint. 

The 1993 amendment, effective June 18, 1998, des- 
ignated all the provisions of this section as Subsection 
A; in Subsection A, redesignated former Subsections A 
to O as Paragraphs (1) to (15) and added Paragraph (16), 
deleted "provided" preceding "a copy" in Paragraph (1), 
inserted "chiropractic physician" in Paragraph (5), in- 
serted "Physician" in Paragraphs (6) and (7), and substi- 
tuted "another state" for "a sister state" and "Paragraph 
(6) of this subsection" for "subsection F of this section; 
provided" in Paragraph (14); and added Subsections B 
and C, 


ANNOTATIONS 


Expert testimony in disciplinary proceedings, — 
Because the board of chiropractic examiners has a level of 
expertise unlike that of a typical jury, expert testimony is 
not required to establish a standard of care for chiroprac- 
tors. Darr v, Village of Tularosa, 1998-NMCA-104, 125 N.M, 
394, 962 P.2d 640, cert. denied, 125 N.M. 654, 964 P.2d 818, 

"Detrimental conduct" meriting suspension, — Al- 
though there was not. substantial evidence to support the 


board's findings that respondent failed to keep his patient 
informed as to the possible dangers of his treatment and 
then failed to refer her to a more qualified physician, other 
findings were supported by substantial evidence and mer 
ited the board's finding that respondent violated the ap» 
plicable standard of care and that his license should be 
suspended, Darr uv. Village of Tularosa, 1998-NMCA+»104, 
125 N.M. 394, 962 P.2d 640, cert, denied, 126 N.M, 654, 
964 P.2d 818. 

Am, Jur, 2d, A.L.R. and Cu.S, references, — 61 Am, 
Jur, 2d Physicians, Surgeons and Other Healers §§ 74 to 
100, 

Competency of physician or surgeon, of school or prac. 
tice other than that to which defendant belongs, to testify 
in malpractice case, 86 A.L.R.2d 1022, 

Bias of members of license revocation board, 97 
A.L.R,2d 1210, 

Physician's or other healer's conduct in connection with 
defense of or resistance to malpractice action as ground 
for revocation of license or other disciplinary action, 44 
A.L.R.4th 248, 

Improper or immoral sexually related conduet toward 
patient as ground for disciplinary action against phyal. 
cian, dentist, or other licensed healer, 69 A.L.R.dth 1104, 

Filing of false insurance claims for medical services as 
ground for disciplinary action againat dentist, physician, 
or other medical practitioner, 70 A.L.R.4th 182, 

Liability of osteopath for medical malpractice, 73 
A.L.R.4th 24, 

Liability of chiropractors and other drugless practitio 
ners for medical malpractice, 77 A.L.R.dth 278, 

Rights as to notice and hearing in procesding to revoke 
or suspend license to practice medicine, 10 A.L.R.6th 1, 

70 Ow.S, Physicians, Surgeons, and Other Health-Care 
Providers §§ 24, 38 to 42, 


61-4-11. Criminal offender's character evaluation. (Repealed effective 


July 1, 2028.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Chiropractic Physician 


Practice Act. 


History: 1953 Comp., § 67-3-18.1, enacted by Laws 
1974, ch, 78, § 13; 1993, ch. 198, § 10. 

Delayed repeals. — For delayed repeal of this section, 
see 61-4-17 NMSA 1978. 


The 1993 amendment, effective June 18, 1993, ine 
serted "Physician", 


61-4-12. Penalties. (Repealed effective July 1, 2028.) © 


A. Each of the following acts constitutes a misdemeanor punishable upon conviction by a fine 
of not less than fifty dollars ($50.00) or more than one thousand dollars ($1,000) or by imprison- 


ment not to exceed one year, or both: 


(1) practice of chiropractic or an attempt to practice chiropractic without a license; 

(2) obtaining or attempting to obtain a license or practice in the profession for money or 
any other thing of value by fraudulent misrepresentation; 

(3) willfully falsifying any oath or affirmation required by the Chiropractic Physician 


Practice Act; 
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(4) practicing or attempting to practice under an assumed name; or. 
(5) advertising or attempting to attract patronage in any unethical manner prohibited by 
the rules and regulations of the board. | 
B. Any a ae violation of the act constitutes a foueits meee felony. 


History: 1953 Comp., 5 67-3-19, enacted by Laws year" for "six months" in the introductory paragraph, in- 


1968, ch. 3, § 11; 1975, ch. 176, § 3; 1993; ch. 198; § 11. serted "Physician" in Paragraph (3), and made a minor 
Delayed repeals. — For delayed repeal! of this section, stylistic change; and added Subsection B.’ 
see 61-4-17 NMSA 1978. 
The 1993 amendment, effective June 18, 1993, des- ANNOTATIONS 
ignated all of the provisions of this section as Subsec- ‘Am Jur ad. ALR and CoS. references. 70 
tion A’ and redesignated former Subsections A to E as CLS. Deretenins Surgeons, and Other Health-Care Pro- 
Paragraphs (1) to (5) of that subsection; in Subsection A, Giere soe na to 57. ; 


substituted "or more than one thousand dollars ($1000)" 
for "nor more than five hundred dollars ($500)" and "one 


61-4-13. Annual renewal of license; fee; notice. (Repealed effective 
July 1, 2028.) 


A. Except as provided in Section 61-1-34 NMSA 1978, a person licensed to practice chiropractic 
in this state shall, on or before July 1 of each year, pay to the board an annual fee set by regula- 
tion and shall submit proof of completion of continuing education requirements as required by the 
board. The board shall send written notice to every person holding a license prior to June 1 of each 
year, directed to the last known address.of the licensee, notifying the licensee that it is necessary 
to pay the renewal fee as provided in the Chiropractic Physician Practice Act. Proper forms shall 
accompany the notice, upon which forms the licensee shall make application for the renewal of the 
license. The licensee is responsible for, renewal of the license even if the licensee does not receive 
the renewal notice. 

B. The board ’shall establish a schedule of reasonable fees for SppHoations) licenses, renewals, 
placement or inactive status and administrative fees. 


History: 1958 Comp., § 67-3-20, enacted by Laws Subsection A, deleted "in an amount not less than fifty 
1968, ch. 3, § 12; 1977, ch. 109, § 2; 1978, ch. 114, § 2; dollars ($50.00) nor more than one hundred dollars ($100) 
1983, ch. 187, § 4; 19938, ch. 198, § 12; 2020, ch. 6, § 12. for a certificate of renewal for his license to practice chi- 

Delayed repeals. — For delayed repeal of this section, ropractic" following ' 'regulation" in the first sentence, in- 
see 61-4-17 NMSA 1978. serted "Physician" in the second sentence, and added the 

The 2020 amendment, effective, July 1, 2020, provided final sentence; and added Subsection B. . 
an exception to the licensure fee for’ qualified military ser- 
vice members, their spouses and dependent children, and ANNOTATIONS 
for certain veterans, and made certain technical amend- Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
ments; and in Subsection A, deleted "Any" and added."Ex-,. +, Jyy 94 Ph g d Oth 6, 
cept as provided in Section 61-1-34 NMSA 1978, a". Sy ee ee 


The 1998 amendment, effective’ June 18, 1993, des- 
ignated the provisions of this section as Subsection A; in 


61-4-14. Failure to renew; cancellation; reinstatement; permissive 
temporary cancellation. (Repealed effective July 1, 2028.) 


Any licensee who fails to comply with the requirements for renewal as set forth in Section 12 
[61-4-13 NMSA 1978], shall, upon order of the board, forfeit his right to practice chiropractic in 
this state and his license and any certificates of renewal shall be cancelled. The board may rein- 
state him upon payment of all fees or penalties:due and upon the presentation of evidence of at- 
tendance at educational programs as may be provided by rules and regulations of the board: Any 
person licensed to practice chiropractic in this state who desires to withdraw from active practice 
in this state may apply to the board for a temporary suspension of his license with the right to 
renew and reinstate his license upon a showing that he has paid his annual license renewal fee 
on or before the first day of July of each year, sae ap that no aaa shall be granted for a 
period of less than one year. 
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History: 1953 Comp., § 67-3-21, enacted by: Laws ANNOTATIONS 
1968, ch. 3, § 13. 

Delayed repeals. — For delayed repeal of this section, Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Am. 
see 61-4-17 NMSA 1978. Jur, 2d Physicians, Surgeons and Other Healers § 79. 


70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 38, 52. 


61-4-15. Exemptions. (Repealed effective July 1, 2028.) 


The Chiropractic Physician Practice Act does not apply to: 

A. any commissioned officer of the armed forces of the United States in the discharge of his 
official duties; « 

B. a chiropractor who is legally ataliaga to odes in the state or territory in which he re- 
sides, when in actual consultation with a licensed chiropractor of this state; or 

C. any bona fide student of any standard chiropractic college chiropractically analyzing and 
adjusting the human body under supervision of a licensed chiropractor. 


History: 1953 Comp., § 67-3-22, enacted by Laws former Subsection D, exempting chiropractors residing on 
1968, ch. 3, § 14; 1993, ch. 198, § 13. the border of an adjacent state; and deleted the former 
Delayed repeals. — For delayed repeal of this section, final paragraph authorizing regularly licensed physicians 
see 61-4-17 NMSA 1978. or surgeons who procure licenses to practice chiropractic 
The 1998 amendment, effective June 18, 1993, in-. ° *» to practice‘medicine, surgery and chiropractic, 


serted "Physician" in the introductory paragraph; deleted 


61-4-16. Existing licensees. (Repealed effective July 1, 2028.) 


Any person licensedias a chiropractor under any prior law of this state whose license is valid on 
the effective date of the Chiropractic Physician Practice Act shall be deemed as licensed under the 
provisions of the Chiropractic i byeician Practice Act. 


4s 


History: 1953 Comp., ; 67-3-23, Ladeoted by Laws Compiler's notes, — The "effective date of the Chiro- 


1968, ch. 8, § 15; 1993, ch. 198, § 14. practic Practice Act", referred to in this section, is Febru- 
Delayed repeals, — For delayed repeal of this section, ary 9, 1968, which is the effective date of Laws 1968, ch. 3. 
see 61-4-17 NMSA 1978. ; The 19938 amendment, effective June 18, 1993, in- 


serted "Physician" in two places. 


61-4-17. Termination of agency. life; delayed repeal. (Repealed effective 
July 1, 2028.) 


The chindpndictia board is terminated on July 1, 2027 pursuant to the Sunset Act [12-9-11 to 
12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions of the Chiro- 
practic Physician Practice Act until July 1, 2028. Effective July 1, 2028, the Chiropractic Physician 
Practice Act is repealed. . 


History: 1978 Comp., § 61-4-17, enacted by Laws The 2008 amendment, effective July 1, 2003, substi- 
1979, ch. 77, § 2; 1981, ch. 241, § 18; 1985, ch. 87, § 3; tuted "the Chiropractic Physician Practice Act" for "Chap- 
1991, ch. 189, § 6; 1997, ch. 46, § 4; 2003, ch. 428, § 3; ter 61, Article 4 NMSA 1978" throughout the section, and in 


2009, ch. 96, § 3; 2015, ch. 119, § 8; 2021, ch. 50, § 2. the first sentence substituted "2009" for "2003" and in the 
The 2021 amendment, effective June 18, 2021, ex- second and third sentences substituted "2010" for "2004". 
tended the sunset date for the chiropractic board, and The 1997 amendment, effective June 20, 1997, substi- 
PET ee "July 1, 2021" to "July:1, 2027" and "July 1, 2022" tuted "2003" for'"1997", substituted "2004" for "1998", and 

to "July 1, 2028", substituted "July 1, 2004, Chapter 61, Article 4 NMSA 

The 2015 amendment, effective June 19, 2015, ex- 1978" for "July 1, 1998 Article 4 of Chapter 61, NMSA 
tended the termination date for the chiropractic board to 1978", 
July 1, 2021,.and the repeal date to July 1, 2022. The 1991 amendment, effective June 14, 1991, substi- 

The 2009 amendment, effective July 1, 2009, extended tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
the termination date.to July 1, 2015 and the repeal date and substituted "July 1, 1998" for "July 1, 1992" in the 
to July 1, 2016. second and third sentences, 
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61-5-1 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-5A-1 


ARTICLE 5 
Dentistry 


(Repealed by Laws 1994, ch. 55, § 41.) 


61-5-1 to 61-5-34. Repealed. 


Repeals. — Laws 1994, ch. 55, § 41 repealed 61-5-1 to 
61-5-34 NMSA 1978, as enacted by Laws 1971, ch. 125, §§ 
1, 3, 5, 12, 14 to 16, and 18 and 21; Laws 1974, ch. 78, § 14; 
Laws 1981, ch. 229, §§ 1 to 11; and Laws 1987, ch. 181, § 1; 
and as last amended by Laws 1976 (S.S.), ch. 2, § 1; Laws 
1979, ch. 120, § 1; Laws 1981, ch. 230, §§ 1, 2, 4, and 6 to 8; 


Laws 19838, ch. 200, §§ 1 and 2; Laws 1985, ch. 180, § 1; and 
Laws 1991, ch. 189, §§ 7 and 8, relating to dentistry, effec- 
tive July 1, 1994. For provisions of former sections, see the 
1992 NMSA 1978 on NMOneSource.com. For present com- 
parable provisions, see 61-5A-1 to 61-5A-41 NMSA 1978. 


5 


ARTICLE 5A 
Dental Health Care 

Sec. Sec. 

61-5A-1. Short title. (Repealed effective July 1, 2024.) 61-5A-15. Content of licenses and certificates; display of 
61-5A-2. Repealed. » licenses and certificates, (Repealed effec- 
61-5A-3. Definitions. (Repealed effective July 1, 2024.) tive July 1, 2024.) 

61-5A-4.. Scope of practice. (Repealed: effective July 1, 61-5A-16. License and certificate renewals. (Repealed ef- 

2024.) fective July 1, 2024.) 
61-5A-5. License required; exemptions. (Repealed effec- 61-5A-17. Retirement and inactive status; reactivation. 


tive July 1, 2024.) 
61-5A-5.1. Non-dentist owner; employing or contract- 
ing for dental services, (Repealed effective 
July 1, 2024.) 
61-5A-6. Certification of dental assistants, expanded- 
function dental auxiliaries and community 
dental health coordinators. (Repealed ef- 
fective July 1, 2024.) 
61-5A-6.1. Expanded-function dental auxiliary; certifica- 
tion. (Repealed effective July 1, 2024.) 
61-5A-7. Dental and dental hygiene districts created. 
(Repealed effective July 1, 2024.) 
61-5A-8. Board created. (Repealed effective July 1, 2024.) 
61-5A-9. Committee created. (Repealed effective July 1, 
2024.) 
61-5A-10, 
(Repealed effective July 1, 2024.) 
Ratification of committee recommendations. 
(Repealed effective July 1, 2024.) 
Dentists; requirements for licensure; specialty 
license. (Repealed effective July 1, 2024.) 
Dental hygienist licensure. (Repealed effective 
July 1, 2024.) 
61-5A-13.1. Dental therapist licensure; requirements. 
(Repealed effective July 1, 2024.) 
61-5A-13.2,. Dental therapy; scope of practice; supervi- 
sion. (Repealed effective July 1, 2024.) 
61- 5A- 13. 3. Dental therapy; practice environments, (Re- 
pealed effective July 1, 2024.) 
61-5A-14. Temporary licensure; expedited licensure. (Re- 
pealed effective July 1, 2024.) 
61-5A-14.1. Public-service licensure. (Repealed effective 
July 1, 2024.) 


61-5A-11, 
61-5A-12. 
61-5A-13. 


Powers and duties of the board and committee.’ 


- (Repealed effective July 1, 2024.) 
Practicing without a license; penalty. (Re- 
pealed effective July 1, 2024.) 


61-5A-18. 


61-5A-19. Reinstatement of revoked or suspended 
license. (Repealed effective July 1, 
2024.) 
61-5A-20. Fees. (Repealed effective July 1, 2024.) 


61-5A-21. Disciplinary proceedings; application of Uni- 
form Licensing Act, (Repealed effective 
July 1, 2024.) 

Anesthesia administration. (Repealed effec- 
tive July 1, 2024.) 

Reporting of settlements and judgments; pro- 
fessional review actions; immunity from 
civil damages, (Repealed effective July 1, 
2024.). 

Injunction to stop unlicensed dental or den- 
tal hygiene practice. (Repealed effective 
July 1, 2024.) 

Protected actions and communications. (Re- 
pealed effective July 1, 2024.) 

Fund established. (Repealed effective July 1, 
2024.) 

Criminal Offender Employment Act. (Re- 
pealed effective July 1, 2024.) 

Temporary provision., (Repealed effective 
July 1, 2024.) 

Licensure or certification under prior law. (Re- 
pealed effective July 1, 2024.) 

Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2024.) - 


61-5A-22. 
61-5A-23. 


61-5A-24. 


61-5A-25. 
61-5A-26. 
61-5A-27. 
61-5A-28. 
61-5A-29, 
61-5A-30, 


61-5A-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 54 NMSA 1978 may be cited as the "Dental Health Care Act". 
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History: Laws 1994, ch. 55, § 1; 2007, ch.63,§1. 
Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 


The 2007 amendment, effective June 15, 2007, 


changed the statutory reference to the act. 
ANNOTATIONS 


Former dentistry act not monopolistic. — Laws 
1919, ch. 35, regulating dentistry, was not an attempt to 


confer a monopoly upon those able to comply with its con- ~ 


ditions, as the conditions were just and reasonable. State 
v. Culdice, 1929-NMSC-007, 33 N.M. 641, 275 P. 371. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of dentist for injury by X-ray, 41 A.L.R. 385. 

Kind or character of treatment which may be given by 
one licensed as dentist, 86 A.L.R, 625. 

Newspapers, magazines or radio broadcasting stations, 
practice of dentistry through, 114,A.L.R. 1506,, : 


61-5A-2. Repealed. 


Repeals. — Laws 2019, ch. 107, § 18 repealed 61-5A-2 
NMSA 1978, as enacted by Laws 1994, ch. 55, § 2, relat- 
ing to purpose, effective June 14, 2019. For provisions 


DENTAL HEALTH CARE 


61-5A-3 


Dentist as physician or surgeon within statutes, 115 


A.L.R, 261, 


Dental hygienists, constitutionality, construction and 


application of statute regulating, 11 A.L.R.2d 724. 


Regulation of prosthetic dentistry, 45 A.L.R.2d 1243, 

Malpractice: duty and liability of anesthetist, 53 
A.L.R.2d 142, 49 A-L.R.4th 63. 

Liability of dentist for extending operation or treatment 
beyond that expressly authorized, 56 A.L.R.2d 695. 

Duty and liability of dentist to patient, 11 A.L.R.4th 748. 

Liability for dental malpractice in provision or fitting of 
dentures, 77 A.L.R.4th 222. 

Liability of orthodontist’ for malpractice, 81 
A.L.R.4th 632. 

Coverage under medical and health insurance plans for 
services performed by dentists, oral surgeons, and ortho- 
dontists, 43 A.L.R.5th 657. 


of| former section, see the 2018 NMSA 1978 on NMOne 
Source.com, 


61-5A-3. Definitions. (Repealed effective iaty 1, 2024.) 


As used in the oneal) Health Care Act: 


A. "assessment" means the review and documentation of the oral condition, and the recogni- 
tion and documentation of deviations from the healthy condition, without a diagnosis to determine 


the cause or nature of disease or its treatment; 


B. "board" means the New Mexico board of dental health care; 
C. "certified dental assistant" means an individual certified by the dental assisting national 


board; 


D. "collaborative dental hygiene practice’ means a New Mexico licensed dental hygienist prac- 
ticing according to Subsections D through G of Section 61-5A-4 NMSA 1978; 

E. "committee" means the New Mexico dental hygienists committee; 

F. "community dental health coordinator" means a dental assistant, a dental hygienist or other 


trained personnel certified by the board as a community dental health coordinator to provide edu- 
cational, preventive and limited palliative care and assessment services working collaboratively 
under the general supervision of a licensed dentist in settings other than jrodibional dental offices 
and clinics; 

G.. "consulting dentist" means a dentist: who has entered into an approved agreement to provide 
consultation and create protocols with a collaborating dental hygienist and, when required, to provide 
diagnosis and authorization for services, in accordance with the rules of the board and the committee; 

H. "dental hygiene-focused assessment" means the documentation of existing oral and rele- 
vant system. conditions and the identification of potential oral disease to develop, communicate, 
implement and evaluate a plan of oral hygiene care and treatment; 

I. "dental assistant.certified in expanded functions" means a dental assistant who meets spe- 
cific qualifications set forth by rule of the board; 

J. "dental hygienist" means an individual who has graduated and received a degree from. a 
dental hygiene educational program that.is accredited by the commission on dental, accreditation, 
that provides a minimum of two academic years of dental hygiene curriculum and that is an insti- 
tution of higher education; and "dental hygienist" means, except as the context,otherwise requires, 
an individual who holds a license to practice dental hygiene in New Mexico; 

K. "dental. laboratory" means any place where, dental restorative, prosthetic, cosmetic and 
therapeutic devices or orthodontic appliances are fabricated, altered or repaired by one or more 
persons under the orders and authorization of a dentist; 
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L. "dental technician" means an individual, other than a licensed dentist, who fabricates, al- 
ters, repairs or assists in the fabrication, alteration or repair of dental restorative, prosthetic, 
cosmetic and therapeutic devices or orthodontic appliances under the orders and authorization of 
a dentist; 

M. "dental therapist" means an individlial who: 

(1) is licensed as a dental hygienist; 

(2) has provided, in accordance with board rules, evidence to the board that the individual 
has graduated and received a degree from a dental therapy education program that i is accredited 
by the commission on dental accreditation; and 

(3) except as the context otherwise requires, is licensed 49 practice dental therapy in the 
state; 

N. "dental therapy post-graduate clinical experience" means aa enodY training in patient 
management and technical competency: 

(1) that is approved by the board, based on Sac UB Hed sini & supervisory criteria developed 
by the board and established by board rule; 

(2) that is sanctioned by a regionally accredited educational institution with a program 
accredited by the commission on dental accreditation; 

(8) that consists of two thousand hours of advanced training or, if the dental therapy edu- 
cational program graduate has five years of experience as a dental hygienist, one thousand five 
hundred hours of advanced training; and 

(4) for which the dental therapist may have been compensated; 

O. "dental therapy practice agreement" meansa contract between a supervising dentist and a 
dental therapist that outlines the parameters of care, level of supervision and protocols to be fol- 
lowed while performing dental therapy procedures on patients under - cae ash has sel dentist s and 
dental therapist's care; 

P. ‘"dentist" means an individual’ who has graduated and ecbeived a degree from a school of 
dentistry that is accredited by the commission on dental accreditation and, except as the context 
otherwise requires, who holds a license to practice dentistry in New Mexico; 

Q: "direct supervision" means the process under which an act is performed when a dentist li- 
censed pursuant to the Dental Health Care Act: 

(1) is physically present throughout the performance of the act; 

(2) orders, controls and accepts full professional responsibility for the act performed; and 

(3) evaluates and approves the procedure performed before the patient alate the care 
setting, 

R. "eief biid od NASH dental auxiliary" means a dental assistant, dental hygienist or other 
dental practitioner that has received education beyond that required for licensure or certification 
in that individual's scope of practice and that has been certified by the board as an sett ip as 
function dental auxiliary who works under the direct supervision of a dentist; 

~§. "federally qualified health center" means’a health facility that the United States depart- 
ment of health and human services has deemed to qualify for federal funds as a federally qualified 
health center; 

T. "federally qualified health center focea ine facility" means a health facility that’ the federal 
centers for medicare and’ eee services 5 certifies ¢ as a tap 49 qualified health snipe look- 
alike facility; 

U. "general supervision" means the alienation ~ a dentist of the procedures to be used 
by a dental therapist, community dental health coordinator, dental hygienist, dental assistant or 
dental student and the execution of the procedures in accordance with a dentist's diagnosis and 
treatment plan at’a time the dentist is not Heap present and i in facilities ¢ as sehr do by 
rule of the board; ' 

V.' "indirect supervision" means that a dentist, or in certain waltiniee! a dental therapist, dental 
hygienist or dental assistant certified in expanded functions, is present in the treatment facility 
while authorized treatments are being performed’ bya dental therapist, dental hygienist, dental 
assistant or dental student; 

W. "long-term care facility" means a nursing’ home licensed by the department of health to 
provide intermediate or skilled nursing care; 
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X. "non-dentist owner" means an individual not licensed as a dentist in New Mexico or a cor- 
porate entity not owned by a majority interest of a New Mexico licensed dentist that employs or 
contracts with a dentist or dental hygienist to provide dental or dental hygiene services; 

Y. “nonprofit community dental organization" means a community-supported entity that: 

(1) provides clinical dental services primarily to low-income i or medicaid recipi- 


ents; and 


(2) has Hbmotisteated to the taxation and revenue department that it has been granted 
exemption from the federal income tax by the United States commissioner of internal revenue as 
an organization described in Section 501(c)(3) of the United States Internal Revenue Code of 1986, 


as amended or renumbered; 


Z. "palliative procedures" means nonsurgical, reversible procedures that are meant to alleviate 
pain and stabilize acute or emergent problems; and 

AA. "teledentistry" means a dentist's, dental hygienist's or dental therapist's use of electronic 
information, imaging and communication technologies, including interactive audio, video and data 
communications as well as store-and-forward technologies, to provide and support dental health 
care delivery, diagnosis, consultation, treatment, transfer of dental data and education. 


History: Laws 1994, ch. 55, § 3; 2003, ch. 409, '§ 2; 
2011, ch. 113, § 3; 2019, ch. 107, § 1; 2021, ch. 63, § 11. 

Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

Cross references. — For Section 501(c)(3) of the Inter- 
nal Revenue Code of 1986, see 26 U.S.C. § 501(c)(3). 

The 2021 amendment, effective June 18, 2021, re- 
vised the definition of "teledentistry", as used in the Den- 
tal Health Care Act; and in Subsection AA, after "means", 
deleted "a dentist's use of health information technology 
in real time to provide limited diagnostic and treatment 
planning services in cooperation with another dentist, a 
dental therapist, a dental hygienist, a community dental 
health coordinator or a student enrolled in a program of 
study to become a dental assistant, dental hygienist, den- 
tal therapist or dentist" and added the remainder of the 
subsection. 

The 2019 amendment, effective June 14, 2019, de- 
fined "dental therapist", "dental therapy post-graduate 
clinical experience", "dental therapy practice agreement", 
"federally qualified health center", "federally qualified 
health center look-alike facility", "long-term care facil- 
ity", "nonprofit community dental organization", and re- 
vised the definitions of certain terms, as used in the Den- 
tal Health Care Act; added new Subsections M through 
O and redesignated former Subsections M through O 
as Subsections P through R, respectively; added new 


Subsections S and T and redesignated former Subsec- 
tions P and.Q as Subsections U and V, respectively; in 
Subsection U, after "procedures to be used by a", added 
"dental therapist, community dental health coordinator"; 


in Subsection V, after "in certain settings, a", added "den- 


tal therapist", and after "performed, by a", ‘added "dental 
therapist"; added new Subsection W and redesignated 
former Subsection R as Subsection X; added new Subsec- 
tion Y and redesignated former Subsections S and T as 
Subsections Z and AA, respectively; and in Subsection 
AA, afteg "in cooperation with another dentist,", added 
"a dental therapist", and after "dental hygienist,", added 
"dental therapist". 

The 2011 amendment, effective June 17, 2011, added 


definitions of "community dental health coordinator", 


"dental hygiene-focused assessment", "direct supervision", 
"palliative procedures" and "teledentistry”. 

The 2003 amendment, effective June 20, 2003, added 
present Subsections A, D and F, and redesignated the re- 
maining subsections accordingly; rewrote present Subsec- 
tions H, I, J and K; inserted "at a time the dentist is not 
physically present" following "diagnosis and treatment 
plan" near the end of present Subsection L; inserted "or 
in certain settings a dental hygienist or dental assistant 
certified in expanded functions" following "means that a 
dentist" near the beginning of present Subsection M; and 
added present Subsection N. 


61-5A-4. Scope of practice. (Repealed effective July 1, 2024.) 


A. As used in the Dental Health Care Act, "practice of dentistry" means: 
(1) the diagnosis, treatment, correction, change, relief, prevention, prescription of remedy, 


surgical operation and adjunctive treatment for any disease, pain, deformity, deficiency, injury, 
defect, lesion or physical condition involving both the functional and aesthetic aspects of the teeth, 
gingivae, jaws and adjacent hard and soft tissue of the oral and maxillofacial regions, including 
the prescription or administration of any drug, medicine, biologic, apparatus, brace, anesthetic or 
other therapeutic or diagnostic substance or technique by an individual or the individual's agent 
or employee gratuitously or for any fee, reward, emolument or any other form of compensation 
whether direct or indirect; 

(2) representation of an ability or willingness to do any act mentioned in Patagraph (1) of 
this subsection; 

(3) the review of dental insurance claims for therapeutic AEE CD of treatment, 
including but not limited to the interpretation of radiographs, photographs, models, periodontal 
records and narratives; 
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(4) the offering of advice or authoritative comment regarding the appropriateness of den- 
tal therapies, the need for recommended treatment or the efficacy of specific treatment madalihics 
for other than the purpose of consultation to another dentist; or 

(5) with specific reference to the teeth, gingivae, jaws or adjacent hard or’ soft tissues of 
the oral and maxillofacial region in living persons, to propose, agree or attempt to do or make an 
examination or give an estimate of cost with intent to, or undertaking to: 

(a). perform a physical evaluation of a patient in an office or in a hospital, clinic or 
other medical.or dental facility prior to, incident to.and appropriate to the performance of any 
dental services or oral or maxillofacial surgery; 

(b) perform surgery, an extraction or any other MOREE or. th administer an anes- 
thetic in connection therewith; 

(c) diagnose or treat a condition, disease, pain, deformity, pr: pepe injury, lesion or 
other physical.condition; | 

(d), correcta nialeoeitiat: 

(e) , treat a fracture; 

(f) remove calcareous deposits; 

(g) replace missing anatomy with an gtiticias Ppt: 

(h).. construct, make, furnish, supply, reproduce, alter or repair an artificial substitute 
or restorative or corrective appliance or place an artificial substitute or restorative or corrective 
appliance in the mouth or attempt to adjust it; 

(i) give interpretations or readings of dental radiographs; 

Gj) provide limited diagnostic and treatment planning via blodenethisy or 

(k) do any other remedial, corrective or restorative work. 

B. As used. in the Dental Health Care Act, "the practice:of dental. hygiene" means the appli- 
cation of the science of the prevention and treatment of oral disease through the provision of 
educational, assessment, preventive, clinical and other therapeutic services under the general su- 
pervision of a dentist. A dental hygienist in.a collaborative practice may perform the procedures 
listed in this section without general supervision while the hygienist is in a cooperative working 
relationship with a consulting dentist, pursuant to rules promulgated by the board and the com- 
mittee. "The practice of dental hygiene" includes: 

(1) prophylaxis, which is the removal of plaque, calculus and stains from the tooth struc- 
tures as a means to control local irritational factors; 

(2) removing diseased crevicular tissue and related nonsurgical periodontal procedures; 

(3) except in’ cases where a tooth exhibits cavitation of the enamel surface, assessing with- 
out a dentist's evaluation whether the application of pit and fissure sealants is indicated; 

(4) except in cases where. a tooth exhibits cavitation of the enamel surface, applying pit 
and fissure sealants without mechanical alteration of the tooth; 

(5) applying fluorides and other topical therapeutic and preventive agents; 

(6) exposing and assessing oral radiographs for abnormalities; 

(7) screening to identify, indications of oral abnormalities; 

(8) performing dental hygiene-focused assessments; 

(9) assessing periodontal conditions; and 

(10) such'other closely related services as permitted by the’ rules of the committee and the 
board. iio! 

C. In addition to performing dental hygiene as defined in Subsection B of this section, a dental 
hygienist may apply preventive topical fluorides and remineralization agents without supervision 
in public and community medical facilities, schools, hospitals, long-term care facilities and such 
other settings as the committee may determine by rule ratified by the board, so long as the dental 
hygienist's license is not restricted pursuant to the Impaired Dentists and opp posal pat Act . 
[61-5B-1 to 61-5B-11 NMSA 1978]. 

D. In addition to performing dental hygiene as defined in Subsection B of this ectiots dental 
hygienists who have met the criteria as the committee shall establish and the board shall ratify 
may administer local anesthesia under indirect ‘supervision of a dentist: 
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EK. The board may certify a dental hygienist to administer local anesthetic under the general 
supervision of a dentist if the dental hygienist, in addition to performing dental hygiene as defined 
in Subsection B of this section: 

(1) has administered local anesthesia under the indirect supervision of a dentist for at 
least two years, during which time the dental hygienist has competently administered at least 
twenty cases of local anesthesia and can document this with a signed affirmation by the supervis- 
ing dentist; 

(2) administers local anesthetic under the written prescription or sinder of a dentist; and 

(3) emergency medical services are available in accordance with rules Promulgated by he 
board. | 

F. A dental hygienist | 

(1) may prescribe, administer and dispense a fluoride supplement, topically applied fluo- 
ride or topically applied antimicrobial only when the prescribing, administering or dispensing i is 
performed: 

(a) under the supervision sige a dentist; 

(b) .. pursuant to rules the board and the committee have adopted; 

(c) within the parameters of a drug formulary approved by the board in mene 
with the Gait of pharmacy; 

(d). within the. parameters of guidelines established pursuant to Section 61- BA- 10 
NMSA 1978; and 

(e) in compliance with state laws concerning prescription packaging, labeling and re- 
cordkeeping requirements; and 

(2) shall not otherwise dispense dangerous drugs or controlled substances. 

G. A New Mexico licensed dental hygienist may be certified for collaborative dental hygiene 
practice in accordance with the educational and experience criteria established collaboratively by 
the committee and the board. 

H. An expanded-function dental auxiliary may perform the following procedures under the 
direct supervision of a dentist: 

(1) placing and shaping direct restorations; 

(2) taking final impressions, excluding those for fixed or removable prosthetics involving 
multiple teeth; 

(3) cementing indirect and provisional restorations for temporary use;, 

(4) applying pit and fissure sealants without mechanical alteration of the tooth; 

(5), placing temporary and sedative restorative material in hand-excavated carious lesions 
and unprepared tooth fractures; 

(6) removal of orthodontic bracket cement; and 

(7) fitting and shaping of stainless steel crowns to be cemented by a dentist. 

I. An expanded-function dental auxiliary may re-cement temporary or permanent crowns with 
temporary cement under the general supervision of a dentist in a situation that a dentist deems 
to be an emergency. 

J., An expanded-function dental ruth iad may perform other related functions for which the 
expanded- function dental auxiliary meets the training and. educational standards established by 
the board and that are not expressly prohibited by the board. 

K. For the purpose of this, section, "collaborative dental hygiene practice" means the applica- 
tion of the science of the prevention and treatment of oral disease through the provision of educa- 
tional, assessment, preventive, clinical and other therapeutic services as specified in Subsection 
B of this section in a cooperative working relationship with a consulting dentist, but without 
general supervision as set forth by the rules established and approved by both the board and the 
committee, 


History: Laws 1994, ch. 55, § 4; 1999, ch. 292, § 1; teledentistry within the scope of the practice of dentistry; 


2008, ch. 409, § 3; 2007, ch. 63, § 2; 2011, ch. 118, § 5. _ authorized dental hygienists in a collaborative practice 

Delayed repeals. — For delayed repeal of this sag io ' ~'  to*perform ‘procedures listed in this section without gen- 

see 61-5A-30 NMSA 1978. eral supervision; clarified the meaning of prophylaxis; in- 

The 2011 amendment, effective June 17, 2011, in- cluded nonsurgical periodontal. procedures, assessment of 

cluded limited diagnostic and treatment planning via the need for pit and fissure sealants and oral radiographs 
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for abnormalities, and performing dental hygiene-focused 
assessments within the scope of the practice of dental hy- 
giene; provided for the certification of dental hygienists to 
administer local anesthetic; prescribed the conditions un- 
der which fluoride and antimicrobial substances may be 
prescribed, administered and dispensed by dental hygien- 
ists; and specified the procedures an expanded-function 
dental auxiliary may perform, including re-cementing 
crowns and related functions for which the auxiliary is 
educated and trained to perform. 

The 2007 amendment, effective June 15, 2007, added 
a new Subsection C to authorize a dental hygienist to ad- 
minister fluoride and remineralization treatments with- 
out supervision in facilities specified by rule of the dental 
hygienists committee, 

The 2008 amendment, effective June 20, 2003, added 
present Paragraphs A(3) and A(4) and redesignated for- 
mer Paragraph A(8) as present Paragraph A(5); substi- 
tuted "radiographs" for "roentgenograms" following "read- 
ings of" near the end of present Subparagraph A(5)(i); in 
Subsection B, substituted "hygiene" for "hygienist" follow- 
ing "practice of dental" near the beginning, and inserted 
“application of the" preceding "science of the prevention" 
near the middle; inserted "without mechanical alteration 
of the tooth" following "pit and fissure" near the middle 
of Paragraph B(8); deleted "preliminary" preceding "as- 
sessment of" at the beginning of Paragraph B(6); deleted 
"and regulations" following "permitted by the rules" near 
the middle of Paragraph B(7); in Subsection D, inserted 
"New Mexico licensed" preceding "dental hygienist" near 
the beginning and deleted "The board may charge a fee 
not to exceed one hundred fifty dollars ($150) for each ap- 
plication for certification for collaborative dental hygiene 
practice" following "committee and the board" at the end; 
and in Subsection E, deleted "practice of" following "col- 
laborative" near the beginning, inserted "practice" follow- 
ing "dental hygiene” near the beginning, inserted "the ap- 
plication of" preceding "the science of" near the beginning, 
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deleted "jointly" following "forth by the rules" near the 
end and inserted "and approved by both" preceding "the 
board and" near the end. 

The 1999 amendment, effective anes 18, 1999, added 
Subsections D and E. 


ANNOTATIONS - 


Former definition of dentistry not vague. — Laws 
1919, ch. 35, § 9, defining the practice of dentistry, was not 
too vague, indefinite and uncertain to serve as basis for 
a criminal information for practicing dentistry contrary 
to the provisions of the act, the actions complained of be- 
ing within the police power of the state. State v. Culdice, 
1929-NMSC-007, 33 N.M. 641, 275 P. 371. 

Board could not permit unlicensed persons to 
practice dentistry. — The board could not, by rules and 
regulations, allow unlicensed persons to perform services 
which, under statutory provisions, constitute the practice 
of dentistry. Family Dental Ctr. v. N.M. Bd. of Dentistry, 97 
N.M. 464, 641 P.2d 495 (1982). 

Actions by unlicensed assistants held to be unlaw- 
ful practice. — Unlicensed assistants performing such 
dental services as taking impressions and adjusting den- 
tures constitutes the unlawful practice of dentistry. Fam- 
ily Dental Ctr. v. N.M. Bd. of Dentistry, 1982-NMSC-020, 
97 N.M, 464, 641 P.2d 495. 

Supervision of dental hygienist. — No services 
which constitute dental hygiene can be performed unless 
a licensed dentist is physically and immediately present in 
the office or building where the work is being performed, 
in order that the dentist can meet.the statutory duty to 
supervise the services of the dental hygienist. 1971 Op. 
Att'y Gen. No. 71-121 (rendered under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 6. 

70 C.J.S, Physicians, Surgeons, and Other Health-Care 
Providers § 5. 


61-5A-5. License required; exemptions. (Repealed effective July 1, 


2024.) 


A. Unless licensed to practice as a dentist under the Dental Health Care Act, no person 


shall: 
(1) practice dentistry; 


(2) use the title "dentist", "dental surgeon", 


"on 


oral surgeon" or any other title, abbreviation, 


letters, figures, signs or devices that indicate the person is a licensed dentist; or 
(3) perform any of the acts enumerated under the definition of the practice of dentistry as 


defined in the Dental Health Care Act. 


B. The following, under the stipulations described, may practice dentistry or an area of den- 


tistry without a New Mexico dental license: 


(1) regularly licensed physicians or surgeons are not prohibited from astvablahs teeth or 
treating any diséase coming within the province of the practice of medicine; 

(2) “New Mexico licensed dental hygienists and community dental health coordinators may 
provide those services within their scope - practice that are also within the scope of i practice 


of dentistry; 


(3) any dental student duly enrolled in an accredited school of dentistry rekeomied by the 


board, while engaged in educational programs offered by the school in private offices, public clin- 
ics or educational institutions within the state of New MEXICO under the indirect supervision of a 
licensed dentist; 

(4) any dental hygiene or ah bay assisting student duly enrolled in an accredited school of 
dental hygiene or dental assisting engaged in procedures within or outside the scope of dental hy- 
giene that are part of the curriculum of that program in the school setting and under the indirect 
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supervision of a faculty member of the accredited program who is a licensed dentist, dental at 
gienist or dental assistant certified in the procedures being taught; 

(5) unlicensed persons performing for a licensed dentist merely mechanical work upon 
inert matter in the construction, making, alteration or repairing of any artificial dental substitute, 
dental restorative or corrective appliance, when the casts or impressions for the work have been 
furnished by a licensed dentist and where the work is sph ers by a dentist pursuant to a writ- 
ten authorization by that dentist; 

(6) commissioned dental officers of the uniformed forces of the United States and dentists 
providing services to the United States public health service, the United States department of 
veterans affairs or within federally controlled facilities in the discharge of their official duties; pro- 
vided that such persons who hold dental licenses in New Mexico shall be subject to the provisions 
of the Dental Health Care Act; 

(7) dental assistants performing adjunctive services to the provision of dental care, un- 
der the indirect supervision of a dentist, as determined by rule of the board if such services are 
not within the practice of dental hygiene as specifically listed in Subsection B of Section 61-5A-4 
NMSA 1978, unless allowed in Subsection F of this section; 

(8) adental therapy student or graduate of a dental therapy Me program enrolled 
in a board-approved program while engaged in an educational program offered by the dental ther- 
apy educational program or dental therapy post-graduate clinical experience in a private office, 
public clinic or educational institution within the state of New Mexico under the indirect supervi- 
sion of a licensed dentist; and » 

(9) a dental therapist who is ithemksihh in New Mexico wtbbleiiig under the supervision of a 
dentist and performing the procedures in accordance with the provisions of Section 9 [61-5A-13.1 
NMSA 1978] of this 2019 act. 

C. Unless licensed to practice as a dental oar cela under the Dental Health Care Act, no per- 
son shall: 

(1) practice as a dental therapist; 

(2) use the title, abbreviation "D.T.", letters, figures, signs or devices that indicate the per- 
son is a licensed dental therapist; or 

(3) perform any of the acts defined as the practice of dental therapy in the Dental Health 
Care Act. 

D.. Unless licensed to practice as a dental hygienist under the Dental Health Care Act, no per- 
son shall: 

(1) . practice as a dental hygienist; 

(2) use the title "dental hygienist" or abbreviation "R.D. H, "or any other title, abbrevia- 
tion, letters, figures, signs or devices that indicate the person is a licensed dental hygienist; or 

(3) perform any of the acts defined as the practice of dental hygiene in the Dental Health 
Care Act. 

E. The following, mades the stipulations described, may practice dental hygiene or the area of 
dental hygiene outlined without a New Mexico dental hygiene license: 

(1) students enrolled in an accredited dental hygiene program engaged in procedures that 
are part of the curriculum of that program and under the indirect supervision of a licensed faculty 
member of the accredited program; 

(2) dental assistants and community dental health coordinators working under general 
supervision who:.. 

(a) expose dental radiographs ‘after being certified in expanded functions by the 
board; 

(b) perform rubber cup coronal polishing, which is not represented as a prophylaxis, 
having satisfied the educational requirements as established by rules of the board; 

(c) apply fluorides as established by rules of the board; and 

(d) perform those other dental hygienist functions as recommended to the board by 
the committee and set forth by rule of the board; and 

(3) dental assistants certified in expanded functions, working under the indirect supervi- 
sion of a dental hygienist certified for collaborative practice and under the protocols established in 
a collaborative practice agreement with a consulting dentist. 
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F. Dental assistants working under the indirect supervision of a dentist sib ini laccorilarive 
with the rules and regulations established by the board may: 
(1). expose dental radiographs; 
(2). perform rubber ‘cup coronal polishing that is not represented as a prophylaxis; 
(3) apply fluoride and pit and fissure sealants without mechanical alteration of the tooth; 
(4) perform those other dental hygienist functions as recommended to the board by the 
committee and set forth by rule of the board; and 
(5) perform such other related functions that are not expressly exohebited by éBitute or 
rules of the board. 
G. Acommunity dental health coordinator working Joya, the gehstat supervision of a dantiat 
and in accordance with the rules established by the board may: 
(1) place temporary and sedative restorative material in unexcavated carious lesions and 
unprepared tooth fractures; 
(2) collect and transmit diagnostic data and images via talinnsents connection; 
(3) dispense and apply medications on the specific order of a dentist; 
(4) provide limited palliative procedures for dental emergencies in consultation with a 
supervising dentist as allowed by the rules the board has promulgated; and 
(5) perform other related functions for which the community dental health coordinator 
meets training and educational standards established by the board and that are not expressly 
prohibited by statute or rules promulgated by the board. 
H. Unless licensed as a dentist or non-dentist owner, or as otherwise exempt from the licensing 
requirements of the Dental Health Care Act, no individual or corporate entity shall: 
(1) employ or contract with a dentist or dental hygienist for the purpose of providing den- 
tal or dental hygiene services as defined by their respective scopes of practice; or 
(2). enter into a managed care or other agreement to provide dental or dental hygiene ser- 
vices in New Mexico. 
I. The following, under stipulations described, may function as a non-dentist owner without a 
New Mexico license: 
(1) government agencies providing dental services weishink affiliated facilities; 
(2) government agencies engaged in providing public health measures to’ prevent dental 
disease; 
(3). spouses of deceased licensed dentists or dental hygienists for a period of one year fol- 
lowing the death of the licensee; 
(4) accredited schools of dentistry, dental sedeiies and dental assisting providing teal 
services solely in an educational setting; 
(5) dental hygienists licensed in New Mexico or corporate ehtities witha majority interest 
owned by a dental hygienist licensed in New Mexico; 
(6) federally qualified health centers, as designated by tie United States depantanent of 
health and human services, providing dental services; 
(7) nonprofit community dental organizations; and . 
(8) hospitals licensed by the department of health. 


History: Laws 1994, ch. 55, § 5; 2003, ch. 409, § 4; deleted "that use public funds to provide dental and. den- 


2011, ch. 113, § 6; 2019, ch. 107, § 2, tal hygiene services for indigent persons". 

Delayed repeals. — For delayed repeal of this section, Temporary provisions. — Laws 2019, ch. 107, § 17 
see 61-5A-30 NMSA 1978, provided that the department of health shall conduct an 

The 2019 amendment, effective June 14,2019, re- outcome report on the first five years of dental therapy 
quired licensure to practice as a dental therapist, and al- . practice in the state pursuant to this 2019 act. At a date 
lowed certain dental therapists licensed in New Mexico five years following the date of the first issuance of a li- 
and certain dental therapy students or graduates of a den- cense to practice dental therapy in the state, the depart- 
tal therapy educational program. to practice dentistry or ment of health shall consult with the New Mexico board of 
an area of dentistry without a New Mexico dental license dental health care, the New Mexico dental hygienists’ as- 
under certain conditions; in Subsection B, added new sociation and the New Mexico dental association to com- 
Paragraphs B(8) and B(9); added new Subsection C and pile and issue a report to the legislative health and hu- 
redesignated former Subsections C through H as Subsec- man services committee of the department's findings and 
tions D through I; and in Subsection I, in Paragraph I(7), recommendations regarding dental therapy, including: 
after "nonprofit", deleted "community-based entities and" A. its efficacy, effectiveness and cost; 


and added "community dental", and after "organizations", B.- its impact on access to dental health care; 
C. the distribution of dental therapists statewide; 
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D. demographic representation among dental thera- ANNOTATIONS 
pists; vr . { 

EK. issues related to supervision of dental therapists Actions by unlicensed assistants held to be un- 
and their scope of practice; lawful practice of dentistry. — Unlicensed assistants 

F. evaluation of services delivered under indirect su- performing such dental services as taking impressions 
pervision for recommendation to general supervision; and and adjusting dentures constitutes the unlawful practice 

G. evaluation of services delivered under general su- of dentistry. Family Dental Ctr. v. N.M. Bd. of Dentistry, 
pervision for recommendation to indirect supervision. 1982-NMSC-020, 97 N.M. 464, 641 P.2d 495. 

The 2011 amendment, effective June 17, 2011, autho- Am. Jur, 2d, A.L.R. and C.J.S, references, — 61 Am. 
rized community dental health. coordinators to provide Jur, 2d Physicians, Surgeons and Other Healers § 26. 
dental services within their scope of practice without a Entrapment to commit offense of practicing dentistry 


dental license and to perform specified dental hygiene without license, 18 A.L.R. 186, 66 A.L.R. 478, 86 A.L.R. 
‘functions under general supervision without a dental hy- 263. ‘ Sm tes : 
giene license and added Subsection F to authorize com- Unlicensed dentist's right to recover for services, 30 


munity dental health coordinators working under super- A.LR, 860, 42 A.L.R. 1226, 118 A.L.R. 646. ; 

vision to perform specified functions. Kind or character of treatment which may be given by 
The 2003 amendment, effective June 20, 2003, rewrote one licensed as dentist, 86 A.L.R. 625. ) 

Paragraph B(4); added Paragraph B(7); in Paragraph O(3) Corporation or individual not himself licensed, right 

substituted *detined ac" tir "enumerated under the deini: of, to practice dentistry through licensed employees, 103 

tion of" following "any of the acts" near the beginning and A.L.R. 1240, : : 

deleted "as defined" following "dental hygiene" near the Constitutionality and construction of statutes or regu- 


end; substituted "hygiene'' for "hygienist" following "New lations prohibiting one who has no license to practice 
Mexico dental" near the end of Subsection D; added pres- dentistry from owning, maintaining or operating an office 


tP h D(3); and added Subsections F, F G. therefor, 20 A.L.R.2d 808. 
a a AE OA fy 70 C.J.S. Physicians, Surgeons, and Other Health-Care 


Providers §§ 7, 12, 16, 


61-5A-5.1. Non-dentist owner; employing or contracting for dental 
services. (Repealed effective July 1, 2024.) 


A. A person, corporation or agency that desires to function as a non-dentist owner in New 
Mexico shall apply to the board for the proper license and shall adhere to the requirements, re- 
licensure criteria and fees as established by the rules of the board. 

B. Unless licensed as a dentist or non-dentist owner, or as otherwise exempt from the licensing 
requirements of the Dental Health Care Act, an individual or corporate entity shall not: 

(1) employ or contract with a dentist or dental hygienist for the purpose of providing den- 
tal or dental hygiene services as defined by their respective scopes of practice; or 

(2) enter into a managed care or other agreement to provide dental or dental hygiene ser- 
vices in New Mexico. 


History: Laws 2008, ch. 409, § 12. art. IV, § 23, was effective June 20, 2003, 90 days after 
Delayed repeals. — For delayed repeal of this section, adjournment of the legislature. 

see 61-5A-30 NMSA 1978, 
Effective dates. — Laws 2003, ch. 409 Pe no 

effective date provision, but, pursuant to N.M. Const., 


61-5A-6. Certification of dental assistants, expanded-function dental 
auxiliaries and community dental health coordinators. 
(Repealed effective July 1, 2024.) 


A. A certified dental assistant, an expanded-function dental auxiliary, a community dental 
health coordinator or a dental assistant certified in expanded functions shall be required to 
adhere to the educational requirements, examinations, recertification criteria and fees as estab- 
lished by rules and regulations of the board. The fee shall be the same for one or more expanded 
functions. | 

B; Certificates granted by the board may be revoked, suspended, stipulated or otherwise lim- 
ited, and a certificate holder may be fined or placed on probation if found guilty of violation of the 
Dental Health Care Act. 

C. No individual shall use the title "C.D.A." unless granted certification by the dental assistant 
national board: a 
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D. Unless certified to practice as a dental assistant certified in expanded functions: or an 

expanded-function dental auxiliary, no person shall: 

(1) practice as a dental assistant certified in expanded functions as defined by rules of the 
board; or 

(2) use the title or represent oneself as an assistant certified in expanded functions or an 
expanded-function dental auxiliary or use any title, abbreviation, letters, figures, signs or devices 
that indicate the person is a dental assistant certified in expanded functions or an expanded- 
function dental auxiliary. 


History: Laws 1994, ch. 55, § 6; 2011, ch. 118, § 7. The 2011 amendment, effective June 17 , 2011, included 


Delayed repeals. — For delayed repeal of this section, expanded-functional dental auxiliaries and community 


see 61-5A-30 NMSA 1978. - dental health coordinators within the scope of this bectiions 


61-5A-6.1. Expanded- function dental auxiliary; certification. (Repealed 
effective July 1, 2024.) 


A. The board shall establish academic standards and criteria for rettifring dental ebertaxiie 
dental hygienists or other dental personnel to practice as expanded-function dental auxiliaries. 
Those standards and criteria shall include a formal curriculum and a certifying examination. 

B. The board shall promulgate rules relating to the certification of expanded-function dental 
auxiliaries pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2011, ch. 118, § 4. Effective dates, — eT 2011, 113 contained no 
Delayed repeals, — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., art. 
see 61-5A-30 NMSA 1978. IV, § 28, was effective June i, 2011, 90 sey after the 


adjournment of the Shale pc hy 


61-5A-7. Dental and dental hygiene districts created. (Repealed 
effective July 1, 2024.) © 


For the purpose of selecting members of the board and the committee, there are created five 
districts composed of the following counties: 

A. district I: San Juan, Rio Arriba, Taos, Sandoval, McKinley and Cibola; 

B. district II: Colfax, Union, Mora, Harding, San Miguel, Quay, Guadalupe, Santa Fe and Los 
Alamos; 

C. district III: Bernalillo, Valencia and Torrance; 

D. district IV: Catron, Socorro, Grant, Sierra, Hidalgo, Luna, Dona Ana and Otero; and 

EK. district V: Lincoln, De Baca, Roosevelt, Chaves, Eddy, Curry and Lea. 


History: Laws 1994, ch. 55, § 7; 2003, ch. 409, § 5. end of Subsection A; in Subsection B, deleted "Curry" fol- 
Delayed repeals. — For delayed repeal of this section, lowing "San Miguel" near the middle and added "Santa Fe 
see 61-5A-30 NMSA 1978. and Los Alamos" at the end; and inserted "Curry" follow- 


The 2003: amendment, effective June 20, 2003, de- ing "Eddy" near the end of Subsection E. 
leted "Santa Fe and Los Alamos" following "Cibola" at the , ¢ 


61-5A-8. Board created. (Repealed effective July 1, 2024.) 


A. There is created the nine-member "New Mexico board of dental health care". The board 
shall consist of five dentists, two dental hygienists and'two public members. The dentists shall be 
actively practicing and have been licensed practitioners and residents of New Mexico for a period 
of five years preceding the date of appointment. The dental hygienist members shall be members 
of the committee and shall be elected annually to sit on the board:by those sitting on'the ‘commit- 
tee. The appointed public members shall be residents of New Mexico and shall have no financial 
interest, direct or indirect, in the professions regulated in the Dental Health Care Act. 

B. The governor may appoint the dentist members from a list of names submitted by the New 
Mexico dental association. There shall be one member from each district. All board members shall 
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serve until their successors have been appointed. No more than one member may be employed by 
or receive remuneration from a dental or dental hygiene educational institution. 

C. Appointments for dentists and public members shall be for terms of five years. Dentists’ ap- 
pointments shall be made so that the term of one dentist member expires on July 1 of each year. 
Public members' five-year terms begin at the date of appointment. 

D. Any board member failing to attend three board or committee meetings, either regular or 
special, during the board member's term shall automatically be removed as a member of the board 
unless excused from attendance by the board for good cause shown. Members of the board not sit- 
ting on the committee shall not be required or allowed to attend committee disciplinary hearings. 

E. No board member shall serve more than two full terms on any state-chartered board whose 
responsibility includes the regulation of practice or licensure of dentistry or dental hygiene in New 
Mexico. A partial term of three or more years shall be considered a full term. __ 

F. In the event of any vacancy, the secretary of the board shall immediately notify the governor, 
the board and committee members and the New Mexico dental association;of the reason for its 
occurrence and action taken by the board, so as to expedite appointment of a new. board member. 

G. The board shall meet at least four times every year and no more than two meetings shall be 
public rules hearings. Regular meetings shall not be more than one hundred twenty days apart. 
The board may also hold.special meetings and emergency meetings in accordance with.rules of the 
board upon written notice to all members of the board and the committee. 

H. . Members of the board shall be reimbursed as provided in the Per Diem and Milogsa Act [10- 
8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance; 
however, the secretary-treasurer may be compensated at the discretion of the board, 

I. A simple,majority of the board. members currently serving shall constitute a quorum, pro- 
vided at least two.of that quorum are not dentist members and three are dentist members. 

J. The board. shall elect officers annually as deemed necessary to administer its duties and as 
pravaeed in its rules. 


History: cae 1994, ch. 55, § 8; 2003, ch. 408, § 4; . administratively attached to the, regulation and _licens- 
2003, ch. 409, § 6. ing department. The board shall consist of five dentists, 
Delayed repeals. — For delayed repeal of this section, two dental hygienists and two public members. The den- 
see 61-5A-30 NMSA 1978. tists shall be actively practicing and have been licensed 
Cross references, — For establishment of dental dis- practitioners and residents of New Mexico for a-period of 
tricts, see 61-5A-7 NMSA 1978. five years preceding the date of appointment. The dental 
2008 Multiple Amendments. — Laws 2003, ch. 408, § hygienist members shall be members of the committee 
4 and Laws 2008,:ch: 409, § 6 both enacted amendments to and shall be elected annually to:sit on the board by those 
this section, Pursuant to 12-1-8 NMSA 1978, Laws 2003, sitting on the committee. The appointed public members 
ch, 409, § 6, as the act last signed by the governor, has shall be residents of New Mexico and shall have no finan- 
been compiled into the NMSA as set out above, and Laws cial interest, direct or indirect, in the professions regu- 
2008, ch. 408, §:4, while not compiled pursuant to 12-1-8 |. lated in the Dental Health Care Act. 
NMSA 1978, is set out below. B. The governor may appoint the dentist members 
Laws 2003, ch. 409, § 6 [set out above], effective from a list of names submitted by the New Mexico dental 
June 20, 2008, added "Members of the board not sitting on’ © association. There shall be one member from each district. 
the.committee shall not be required or allowed to attend All board members shall serve until their successors have 
committee disciplinary hearings" following "good cause, .,. been appointed, Amember shall not be employed by or re- 
shown" at the end of Subsection D; added "on any state-- ceive remuneration from a dental or dental hygiene edu- 
chartered board whose responsibility includes the regula-. cational institution. 
tion of practice or licensure of dentistry or dental hygiene C. Appointments for dentists and public members 
in New Mexico. A partial term of three or more years shall _; .shall be for terms of five years. Dentists’ appointments 
be considered a full term" following "two full terms" at the “shall be made so that the term of one dentist member 
end of Subsection E; in Subsection-G, substituted "at least: expires on July 1 of each year. Public members' five-year 
four times" for "quarterly" following "board shall meet" terms begin at the date of appointment. 
near the beginning and inserted "and no more than two D. A board member failing to attend three board or 
meetings shall be public rules hearings. Regular meetings committee meetings, either regular or special, during the 
shall not be more than one hundred twenty days apart" board member's term shall automatically be removed as a 
following "every year" near the beginning; and deleted ' member of the board unless excused from attendance by 
"and regulations" following "rules" at the end of Subsec- the board for good cause shown, 
tion J. E. A board member shall not serve more than two full 
Laws 2008, ch. 408, § 4 [set out below], effective terms. 
July 1, 2003, added "The board shall be administratively .F._ In the event ofa vacancy, the secretary of the board 
attached to the regulation and licensing department" fol- shall immediately notify the governor, the board and com- 
lowing the first sentence of Subsection A, and provided; mittee members and the New Mexico dental association 
"61-5A-8;,Board created.-- of the reason for its occurrence and action taken by the 
A. There. is created the nine-member. "New Mex- board, so as to expedite appointment of a new board mem- 


ico board. of dental health care". The board shall be ber. 
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G. The board shall meet quarterly every year. The J, The board shall elect officers annually as deemed 
board may also hold special meetings and emergency necessary to administer its duties and as provided in its 
meetings in accordance with rules of the board upon writ- rules and regulations." 


ten notice to all members of the board and committee. 

H. Members of the board shall be reimbursed as pro- ANNOTATIONS 
vided in the Per Diem and Mileage Act and shall receive Residential restrictions. — There is no reason why 
no other compensation, perquisite or allowance; however, residential restrictions cannot be placed on membership 
the secretary-treasurer may be compensated at the dis- on a professional board so long as the whole state is repre- 
cretion of the board. sented. 1953-54 Op. Att'y Gen. No. 53-5750. 


I. A simple majority of the board members currently Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 
serving shall constitute a quorum, provided at least two of CS. Physicians; Surgeons, and Other Health-Care Pro- 
that quorum are not dentist members and three are den- © Vigarg § 21, 


tist members. 


61-5A-9. Committee created. (Repealed effective July 1, 2024.) 


A. There is created the nine-member "New Mexico dental hygienists committee". The com- 
mittee shall consist of five dental hygienists, two dentists and two public members. The dental 
hygienists shall be actively practicing and have been licensed practitioners and residents of New 
Mexico for a period of five years preceding the date of their appointment. The dentists and public 
members shall be members of the board and shall be ee annually to sit on ths committee by 
those members sitting on the board. 

B. The governor may appoint the dental hygienists from-a list of names submitted by the New 
Mexico dental hygienists' association. There shall be one member from each district. All members 
shall serve until their successors have been appointed. No more than one member may be em- 
ployed by or receive remuneration from a dental or dental hygiene educational institution. 

C. Appointments for dental hygienist members shall be for terms of five years. Appointments 
shall be made so that the term of one dental hygienist expires on July 1 of each year. 

D. Any committee member failing to attend three committee or board meetings, either regular 
or special, during the committee member's term shall automatically be removed as a member of 
the committee unless excused from attendance by the committee for good cause shown. Members 
of the committee not sitting on the board shall not be required or allowed to attend board disciplin- 
ary hearings. 

E, No committee member shall serve more than two full terms on any state-chartered board 
whose responsibility includes the regulation of practice or licensure of dentistry or dental hygiene 
in New Mexico. A partial term of three or more years shall be considered a full term. 

F. In the event of any vacancy, the secretary of the committee shall immediately notify the 
governor, the committee and board members and the New Mexico dental hygienists' association of 
the reason for its occurrence and action taken by the committee, so as to expedite appointment of 
a new committee member. . 

G. The committee shall meet at least four times every year and no more than two meetings 
shall be public rules hearings. Regular meetings shall not be more than one hundred twenty days 
apart. The committee may also hold special meetings and emergency meetings in accordance with 
the rules of the board and committee, upon written notification to all members of the committee 
and the board. 

H. Members of the committee shall be sdtmburiad as provided in the Per Diem and Mileage 
Act [10-8-1 through 10-8-8 NMSA 1978] .and shall receive no other compensation, perquisite or 
allowance. 

I. A simple majority of the committee members currently serving shall constitute a quorum, 
provided at least two of that quorum are not hygienist members and. three are hygienist members. 

J. The committee shall elect officers annually as deemed necessary to administer its duties and 
as provided in rules and regulations of the board and committee. 


History: Laws 1994, ch. 55, § 9; 2003, ch. 408, § 5; This section was also amended by Laws 2003, ch. 408, 


2003, ch. 409, § 7. § 5, effective July 1, 2008, which added "The committee 

Delayed repeals, — For delayed repeal of this section, shall be administratively attached to the regulation and 

see 61-5A-30 NMSA 1978. licensing department." following the first sentence of Sub- 

The 2003 amendment, effective June 20, 2003, re- section A; inserted "for dental hygienist members" follow- 

wrote the section. ing "Appointments" near the beginning of Subsection C; in 
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Subsection G, inserted "committee" following "accordance -, 


with the" near the middle, and deleted "and regulations" 
following "rules" near the middle; and inserted "the com- 
mittee" following "as provided in" near the end of Subsec- 


tion J. The section was set out as amended by Laws 2003, - 


ch, 409, § 7, See 12-1-8 NMSA 1978. 
ANNOTATIONS 


Recommendations to board of dental health care. 
— The dental hygienists committee may make recommen- 
dations about the practice of dental hygiene to the board 


DENTAL HEALTH CARE 


61-5A-10 


of dentistry upon the request of the board or on its own 
initiative, but the board of dental health care is not re- 
quired to follow those recommendations. 1987 Op. Att'y 
Gen, No. 87-82. 

Compliance with Open Meetings Act, — The den- 
tal hygiene committee must comply fully with the Open 
Meetings Act, Sections 10-15-1 through 10-15-4 NMSA 
1978. 1987 Op. Att'y Gen. No. 87-82. . 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 


CJS. Physicians, Surgeons, and Other Health-Care Pro- 


viders §§ 21, 22. 


61-5A-10. Powers dnd! duties of the bond and committee. (Repealed 
effective July 1, 2024.) 


In addition to any other authority provided by law, the board and the committee, when desig- 
nated, shall: 

A. enforce and administer the provisions of the Dental Health Care Act and the Dental Amal- 
gam Waste Reduction Act [61-5C-1 to 61-5C-6 NMSA 1978]; 

B. promulgate in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], all 
rules as necessary to: 

(1) regulate the examination and tethers of dentists and dental therapists and, through 
the committee, regulate the examination and licensure of dental hygienists; 
(2) provide for the examination and certification of dental assistants by the board; 
(3) provide for the regulation of dental technicians by the board; 
(4) regulate the practice of dentistry, dental therapy and dental assisting and, through the 
committee, regulate the practice of dental hygiene; and 
(5) provide for the regulation and licensure of non-dentist owners by the board; 

C. adopt and use a seal; 

D. administer oaths to all applicants, witnesses and others appearing before the board or the 
committee, as appropriate; 

E. keep an accurate record of all meetings, receipts and disbursements; 

F, grant, deny, review, suspend and revoke licenses and certificates to practice dentistry, dental 
therapy, dental assisting and, through the committee, dental hygiene and censure, reprimand, fine 
and place on probation and stipulation dentists, dental therapists, dental assistants and, through 
the committee, dental hygienists, in accordance with the Uniform Licensing Act [Chapter 61, Ar- 
ticle 1 NMSA 1978] for any cause stated in the Dental Health Care Act and the Dental Amalgam 
Waste Reduction Act; 

G. grant, deny, review, suspend and revoke licenses to own dental practices and censure, repri- 
mand, fine and place on probation and stipulation non-dentist owners, in accordance with the Uni- 
form Licensing Act, for any cause stated in the Dental Health Care Act and the Dental Amalgam 
Waste Reduction Act; 

H. maintain records of the name, address, license number and such other demographic data as 
may serve the needs of the board of licensees, together with a record of license renewals, suspen- 
sions, revocations, probations, stipulations, censures, reprimands and fines. The board shall make 
available composite reports of demographic data but shall limit public access to information re- 
garding individuals to their names, addresses; Maca numbers and license actions or as required 
by statute; 

I. hire and contract for services from persons as necessary to carry out the board's duties; 

J. establish ad hoc committees whose members shall be appointed by the chair with the advice 
and consent of the board or committee and shall include at least one member of the board or com- 
mittee as it deems necessary for carrying on its business; 

K. have the authority to pay per diem and mileage to persons who are appointed by the board 
or the committee to serve on ad hoc committees; 

L. have the authority to hire or contract with investigators to investigate possible violations of 
the Dental Health Care Act and the Dental Amalgam Waste Reduction Act; 
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M. ‘have the authority to issue investigative subpoenas prior to the issuance of a notice of con- 
templated action for the purpose of investigating complaints against dentists, dental therapists, 
dental assistants and, through the committee, dental hygienists licensed under the Dental Health 
Care Act and the Dental Amalgam Waste Reduction Act; 

N. have the authority to sue or be sued and to retain the services of an attorney at law for 
counsel and representation regarding the carrying out of the board's duties; 

O. have the authority to create and maintain a formulary, in.consultation with the board of 
pharmacy, of medications that a dental therapist or dental hygienist may prescribe, administer or 
dispense in accordance with rules the board has promulgated; and 

P. establish continuing education or continued competency requirements for dentists, dental 
_ therapists, certified dental assistants in. expanded functions, dental technicians and, through the 


committee, dental hygienists. 


History: Laws 1994, ch. 55, § 10; 2003, ch. 408, § 6; 
2003, ch. 409, § 8; 2011, ch. 113, § 8; 2013, ch. 206, § 7; 
2019, ch. 107, § 3; 2022, ch. 39, § 26. 

Delayed repeals, — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

Cross references. — For effect of regulations adopted 
under former Dental Act, see 61-5A-28 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, re- 
moved a provision requiring the New. Mexico board of 
dental health care to adopt, publish, file and revise rules 
in accordance with the Uniform Licensing Act, leaving in 
place a requirement that the board promulgate rules in 
accordance with the State Rules Act; and in Subsection B, 
deleted "adopt, publish, file and revise, in accordance with 
the Uniform Licensing Act and", and added ' ‘promulgate 
in accordance with", and after "all rules as", deleted "may 
be". 

The 2019 amendment, effective June 14, 2019, re- 
quired the New Mexico board of dental health care to reg- 
ulate the examination and licensure of dental therapists, 
regulate the practice of dental therapy, enforce provisions 
of the Dental Health Care Act and the Dental Amalgam 
Waste Reduction Act as it relates to dental therapy, es- 
tablish continuing education or continued competency re- 
quirements for dental therapists, authorized the ‘board to 
investigate complaints against dental therapists, and au- 
thorized the board to create and maintain a formulary, in 
consultation with the board of pharmacy, of medications 
that,a dental therapist may prescribe, administer or dis- 
pense; in Subsection B, in Paragraph B(1), after "licensure 
of dentists", added "and dental therapists", in Paragraph 
B(4), after "practice of dentistry,", added "dental therapy"; 
in Subsection F, after "practice dentistry,", added "dental 
therapy", and after "stipulation dentists,", added "den- 
tal therapists"; in Subsection M, after "against dentists", 
added "dental therapists"; in Subsection O, after "medica- 


tions that a", added "dental therapist or";.and in Subsec- . 


tion P, after "requirements for dentists,", added "dental 
therapists". 


The 2013 amendment, effective June 14, 2013, pro- 
vided for the enforcement of the Dental Amalgam Waste 
Reduction Act by the board and committee; in Subsections 
A, F, G, Land M after "Dental Health Care Act" added 
"and the Dental Amalgam Waste Reduction Act". 

Temporary provisions. — Laws 2013, ch, 206,-§ 8 
provided that the New Mexico board of dental health care 
shall promulgate rules by June 30, 2013 to require that a 
dental office maintain records of maintenance and inspec- 
tion for the three years following the most recent inspec- 
tion of an amalgam separator and that use of an amalgam 
separation method or technology that is approved by the 
department of environment, the water quality control 
commission or the New Mexico board of dental health care 
is in compliance with the requirements of this section. 

The 2011 amendment, effective June 17, 2011, autho- 


rized the. board, to obtain services necessary to perform, 


the board's duties, to sue and be sued, to retain attorneys 
and to maintain a formulary that dental hygienists may 
administer, - 

The 2003 amendment, effective June 20, 2003, de- 
leted "and regulations" following "all rules" near the,end 
of Subsection B; added Paragraph B(5); added present 
Subsection G and redesignated’ the subsequent subsec- 
tions accordingly; rewrote present Subsection H; and in- 
serted "and shall include at least one member of the board 
or committee" preceding "as it deems sits gat near the 


~ end of present Subsection J. 


ANNOTATIONS 


Employment of attorney. — The state board of den- 
tal examiners (now the board of dental health care) was 
specifically authorized, under former dental act, to employ 
and pay. an attorney from funds appropriated to it in order 
to assist in prosecutions to prevent unauthorized practice 
of dentistry. 1937-38 Op. Att'y Gen. No. 87-1763, — 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 45. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 22 to 24. ' 


61-5A-11. Ratification of committee recommendations. (Repealed 


effective July 1, 2024.) 


A, The board shall ratify the searaaernt chine of. the committee unless the board makes a 


specific finding that a recommendation is; 


(1) beyond the jurisdiction of the committee; . 
(2) an undue financial impact upon the board;.or 


(3) not supported by the record, 


B. The board shall provide the necessary expenditures incurred by the committee and the 
board in implementing and executing the ratified recommendations, 
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History: Laws 1994, ch. 55, $11. — Line! Delayed repeals. — For delayed repeal of this section, 
bodice . see 61-5A-30 NMSA 1978, ; 


61-5A-12. Dentists; requirements for licensure; specialty license. 
(Repealed effective July 1, 2024.) , 


A. All applicants for licensure as a dentist shall have graduated and received a degree from 
a school of dentistry that is accredited by the commission on dental accreditation and shall have 
passed the written portion of the dental examifiation administered by the joint commission on 
national dental examinations of the American dental association or, if the test is not available, 
another written examination determined by the board. 

B. Applicants for a general license to practice dentistry by examination shall be required, in ad- 
dition to the requirements set forth in Subsection A of this section, to pass a test covering the laws 
and rules for the practice of dentistry in New Mexico. Written examinations shall be supplemented 
by the board or its agents by administering to each applicant a practical or clinical examination 
that reasonably tests the applicant's qualifications to practice general dentistry. These examina- 
tions shall include examinations offered by the central regional dental testing service, northeast 
regional board of dental examiners, southern regional testing agency or western regional examin- 
ing board or any other comparable practical clinical examination the board approves; provided, 
however, that the board may disapprove any examination after it considers compelling evidence 
to support disapproval. Upon an applicant passing the written and clinical examinations and pay- 
ment in advance of the necessary fees, the board shall issue a license to practice dentistry. 

C. The board may issue a general license to practice dentistry, by credentials, without a practi- 
cal or clinical examination to an applicant who is duly licensed by a clinical examination as a den- 
tist under the laws of another state or territory of the United States; provided that license is active 
and that all dental licenses that individual possesses have been in good standing for five years 
prior to application. The credentials must show that no dental board actions have been taken 
during the five years prior to application; that no proceedings are pending in any states in which 
the applicant has had:a license in the five years prior to application; and that a review of public 
records, the national practitioner data bank or other nationally recognized data resources that 
record actions against a dentist in the United States does not reveal any activities or unacquitted 
civil or criminal charges that could reasonably be construed to constitute evidence of danger 'to 
patients, including acts of moral turpitude. 

D. The board may issue a general license to practice dentistry by credentials to an applicant 
who meets the requirements, including payment of appropriate fees and the passing of an exami- 
nation covering the laws and rules of the practice of dentistry in New Mexico, of the Dental Health 
Care Act and rules promulgated pursuant to that act, and who: 

(1) has maintained a uniform service practice in the United States military or public 
health service for three years immediately preceding the application; or 

(2) is duly licensed by examination as a dentist pursuant to the laws of another state or 
territory of the United States. , 

E. The board may issue a specialty license by examination to an applicant who has passed a 
clinical and written examination given by the board or its examining agents that covers the ap- 
plicant's specialty, The applicant shall have a postgraduate degree or certificate from an accredited 
dental college, school of dentistry of a university or other residency program that is accredited by 
the commission on dental accreditation in one of the specialty areas of dentistry recognized by 
the American dental association. The applicant shall also meet all other requirements as estab- 
lished by rules of the board, which shall include an examination covering the laws and rules of the 
practice of dentistry in New Mexico. A specialty license limits the licensee to practice only in that 
specialty area. 

F. The board may issue a specialty license, by credentials, without a practical or clinical exami- 
nation to an applicant who is duly licensed by a clinical examination as a dentist under the laws 
of another state or territory of the United States and who has a postgraduate degree or certificate 
from an accredited dental college, school of dentistry of a university or other residency program that 
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is accredited by the commission on dental accreditation in one of the ‘specialty areas of dentistry 
recognized by the American dental association; provided that license is active and that all dental 
licenses that individual possesses have been in good standing for five years prior to application. The 
credentials must show that no dental board actions have.been taken during the five years prior to 
application; that no proceedings are pending in any states in which the applicant has had a license 
in the five years prior to application; and that a review of public records, the national practitioner 
data bank or other nationally recognized data resources that record actions against a dentist in the 
United States does not reveal any activities or unacquitted civil or criminal charges that, could rea- 
sonably be construed to constitute evidence of danger to patients, including acts of moral turpitude. 
The applicant shall.also meet all other qualifications as deemed necessary by rules of the board, 
which shall include an examination covering the laws and rules of the. practice of dentistry in New 


Mexico, A specialty license limits the licensee to practice apy in that specialty area. 


History: Laws 1994, ch. 55, § 12; 1999, ch. 292, § 2; 
2003, ch. 409, § 9; 2011, ch. 1138, § 9. 

Delayed repeals. _ For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 


Cross references, — For the Parental Baapaar tiie 


Act, see 40-5A-1 NMSA 1978 et seq. 


The 2011 amendment, effective June 17, 2011, in Sub- ‘ 


section B, listed testing agencies that offer examinations 
that the board may use. 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A, deleted "an accredited dental college or" preced- 
ing "a school of dentistry" near the beginning, deleted "of 
a university" following "school of dentistry" near the be- 
ginning and substituted "joint" for "American dental asso- 
ciation" following "accredited by the" near the middle; in 
Subsection B, inserted "license to’practice" following "for 
a general" near the beginning, deleted "licensure" preced- 
ing "by examination shall" near the beginning, and substi- 
tuted "rules" for "regulations" following "covering the laws 
and" near the middle; rewrote Subsection C; in Subsection 
E, substituted "joint" for "American dental association" 
following "accredited by the" near the middle, and substi- 
tuted "rules" for "regulations" following "covering the laws 
and" near the end; and rewrote Subsection F. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "shall" for "must" and "may" throughout the section, 
inserted "or" before "school of dentistry" in Subsection A, 


inserted "the area set forth in". in the first sen- 
tence of Subsection B, rewrote Subsection B, added Sub- 
section D, redesignated former Subsections D and E as 
Subsections E and F, deleted "successfully" before "passed 
a clinical and written" and substituted "rule" and "rules' 


for "regulations" Subsection E. 


ANNOTATIONS 


State's legitimate interest in licensing persons to 


practice dentistry or dental hygiene is to assure that 


the individual i is competent. 1980 Op. Att'y Gen. No. 80- 
20. 

Fee not returnable. — Application fee for examina- 
tion could not be returned in the event that the exami- 
nation was not taken by the applicant. 1939-40 Op. Att'y 
Gen. No. 39-3220. 
~ Am. Jur. 2d, A.L.R. and C.J.S. visfnidprlbnic —61Am. 
Jur. 2d Ph dating: Surgeons and Other Healers §§ 51 to 
62. 

Constitutionality and construction of statutes or regu- 
lations prohibiting one who has no license to practice den- 
tistry or medicine from owning, maintaining or operating 


an office therefor, 20 A.L.R.2d 808. 


Practicing dentistry without a license as a continuing or 
separate offense, 99 A.L.R.2d 654. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers 8§ 12, 16, 19, 20. 


61-5A-13. Dental hygienist licensure. (Repealed effective July 1, 2024.) 


A. . Applicants for. licensure shall have graduated and received a degree from an accredited 
dental hygiene educational program that provides a minimum of two academic years. of dental 
hygiene curriculum and is a post-secondary educational institution accredited by the joint com- 
mission on dental accreditation and shall have passed the written portion of the dental hygiene 
examination administered by the joint commission on national dental examinations of the Ameri- 
can dental association or, if this test is not available, another written examination determined by 
the committee. 

B.. Applicants for licensure by examination shall be required, in eb to the requirements 
set forth in Subsection A of this section, to pass a written examination covering the laws and.rules 
for practice in New Mexico. Each written examination shall be supplemented. by a practical or 
clinical examination administered by the committee or its agents that reasonably tests the appli- 
cant's qualifications to practice as a dental hygienist. Upon an applicant passing the written and 
clinical examinations, the board, upon recommendation of the committee, shall issue.a license. to 
practice as a dental hygienist. 

C. The board, upon the committee's Ss recommendation, shall issue a license re practice as a 
dental hygienist by credentials without examination, including practical or clinical examination, 
to an applicant who is a duly licensed dental hygienist by examination under the laws of another 
state or territory of the United States and whose license is in good standing for the two previous 
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years in that jurisdiction and if the applicant otherwise meets all other requirements of the Dental 
Health Care Act, including payment of appropriate fees and passing an examination covering the 
laws and rules pertaining to practice as a dental hygienist in New Mexico. 


History: Laws 1994, ch. 55, § 13; 1999, ch. 292, § 3; , previous years" following "is in good standing" near the 


2003, ch. 409, § 10. middle of Subsection C, 

Delayed repeals. — For delayed repeal of this section, The 1999 amendment, effective June 18, 1999, in Sub- 
see 61-5A-80 NMSA 1978, section A substituted "shall have" for "must have" near the 

The 2008 amendment, effective June 20, 2003, in | beginning and inserted "shall" before “have passed" near 
Subsection A substituted "degree" for "diploma" follow- the middle; in Subsection B, substituted "requirements 
ing "and received a" near the beginning and substituted set forth in Subsection A" for "provisions of Subsection A" 
"joint" for "American dental association" following "“ac- and deleted "also" before "pass a written", and substituted 
credited by the" near the middle; and inserted "for the two "rules" for "regulations", and rewrote Subsection C. 


s 


61-5A-13.1. Dental therapist licensure; requirements. (Repealed 
| effective July 1, 2024.) 


A. The board shall license as a dental therapist any individual who, in accordance with board 
rules: 

(1) provides evidence of licensure as a dental hygienist; 

(2) provides evidence of having graduated and received a degree from a dental therapy 
education program accredited by the commission on dental accreditation; 

(3) has passed a written examination covering the statutes and rules relating to the prac: 
tice of dental therapy in the state within a time frame established in board rules: 

(4) has passed a practical or clinical examination on the practice of dental therapy admin- 
istered by the board or its agent that reasonably tests the individual's skill in practicing dental 
therapy; and 

(5) has paid any requisite fees and complied with any other reasonable requirements for 
licensure as a dental therapist that the board has established by rule. 

B. No dentist shall supervise more than three dental therapists at any one time. 


History: Laws 2019, ch. 107, § 9. human services committee of the department's findings 
Delayed repeals. — For delayed repeal of this section, and recommendations regarding dental therapy, includ- 
see 61-5A-30 NMSA 1978. _» ing: : 
Effective dates. — Laws 2019, ch. 107, § 19 made A. _ its efficacy, effectiveness and cost; 
Laws 2019, ch. 107, § 9 effective June 14, 2019. B. its impact on access to dental health care; 
Temporary provisions. — Laws 2019, ch. 107, § 17 C, the distribution of dental therapists statewide; 
provided that the department of health shall conduct an D, demographic representation, among dental thera- 
outcome report on the first five years of dental therapy pists; 
practice in the state pursuant to this 2019 act. At a date E. issues related to supervision of dental therapists 
five years following’ the date of the first issuance of a li- and their scope of practice; 
cense to practice dental therapy in the state, the depart- F, evaluation of services delivered under indirect su- 
ment of health shall consult with the New Mexico board pervision for recommendation to general supervision; and 
of dental health care, the New Mexico dental hygienists' G. evaluation of services delivered under general su- 
association and the New Mexico dental association to pervision for recommendation to indirect supervision. 


compile and issue a report to the legislative health and 


61- 5A-13.2. Dental therihai scope of practice; supervision. (Repealed 
effective July 1, 2024.) 


A. A dental therapist ‘shall provide care'in accordance with a dental therapy practice agree- 
ment; provided that the dental therapy practice agreement is limited to: 
(1) the following activities performed under general supervision: 
‘(a) oral evaluation and assessment of dental disease; 
(b) formulation of an individualized treatment plan as authorized by a supervising 
dentist; 
(c) place and'shape direct restorations without mechanical preparation; 
(d) impressions for single-tooth removable prosthesis; 
(e) temporary cementation; 
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(f) atraumatic restorative therapy; 
(g) temporary and sedative restorations; 
(h) extraction of primary teeth without radiological evidence of roots; 
(i) palliative treatments; 
(j) fabrication and placement of temporary crowns; 
(k) recementation of permanent crowns; 
(1) removal and nonsurgical placement of space maintainers; 
(m) repairs and adjustments to prostheses; 
(n) tissue conditioning; 
0), administration of analgesics, anti-inflammatory substances and antibiotics that a 
supervising dentist orders; and 
(p) other closely related procedures that the board authorizes through rules it has 
adopted and promulgated; and 
(2) the following activities that a dental therapist performs under indirect a or, 
if the dental therapist has completed a dental therapy post-graduate clinical experience, under 
general supervision: 
(a) preparation and direct restoration of cavities in primary and permanent teeth; 
and 
(b). fitting, shaping and cementing of stainless steel crowns on teeth prepared by a 
dentist. 
B. A dental therapist may treat a patient prior to a dentist's examination or diagnosis, subject 
to a dental therapy practice agreement, 


History: Laws 2019, ch. 107, § 10. Effective dates. — Laws 2019, ch. 107, § 19 made 
Delayed repeals, — For delayed repeal of this section, Laws 2019, ch. 107, § 10 effective June 14, 2019. 
see 61-5A-30 NMSA 1978. 


61-5A-13.3. Dental therapy; practice environments. (Repealed effective 
July 1, 2024.) 


A. Adental therapist shall practice only in the following environments: 

(1) anonprofit community dental organization; 

(2) a health facility operated by the federal Indian health service; 

(3)...a health facility that\a tribe operates under Section 638 of the fedexal Indian Self- 
Determination and Education Assistance Act; 

(4) a federally qualified health center; 

(5) a facility certified by the federal centers for medicare and piri aes services as a "feder- 
ally qualified health center look-alike" facility; 

(6) a private residence or a facility in which an individual receives {uso lade community- 
based services under the state's medicaid program; i 

(7) along-term care facility; 

(8) a private residence, when exclusively to treat an individual who, due to disease, dts. 
ability or condition, is unable to receive care in a dental facility; or 

(9) an educational institution engaged in the training of dental therapists Pra htiee by 
the commission on dental accreditation. 

B, The provisions of this section shall not be construed to prohibit, restrict or impose state li- 

censure or regulatory requirements or obligations on the practice of dental therapy: 

(1) on tribal lands; or 

(2) by a dental therapist who is employed by a tribal health program, a federal Indian 
health program or a federally operated. Indian health service health care site. 


History: Laws 2019, ch. 107, § 11. Effective dates. — Laws. 2019, ch. 107, § 19 made 
Delayed repeals. — For delayed repeal of this section, Laws 2019, ch. 107, § 11 effective June 14, 2019. 
see 61-5A-30 NMSA 1978. 
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61-5A-14. Temporary licensure; expedited licensure. (Repealed effective 
July 1, 2024.) 


A. The board or the committee may issue a temporary license to practice dentistry or dental 
hygiene to an applicant who is licensed to practice dentistry or dental hygiene in another state or 
territory of the United States or the District of Columbia and who is otherwise qualified to practice 
dentistry or dental hygiene in this. state. The following provisions shall apply: 

(1) the applicant shall hold a valid license in good standing in another state or territory of 
the United States or the District of Columbia; 

(2) the applicant shall practice dentistry or dental hygieris under the pee fe of or in 
association with a licensed New Mexico dentist or dental hygienist; 

(3) the temporary license may be issued for those activities as stipulated by the board or 
committee in the rules of the board. It may be issued upon written application of the applicant when 
accompanied by such proof of qualifications as the secretary-treasurer of the board or committee, 
in the secretary-treasurer's discretion, may require. Temporary licensees shall engage in only those 
activities specified on the temporary license for the time designated, and the temporary license shall 
identify the licensed New Mexico dentist or dental hygienist who will sponsor or associate with the 
applicant during the time the applicant practices dentistry or dental hygiene in New Mexico; 

(4) the sponsoring or associating dentist or dental hygienist shall submit an affidavit at- 
testing to the qualifications of the applicant and the activities the applicant will perform; 

(5) the temporary license shall be issued for a period not to exceed. twelve months and may 
be renewed upon application and payment of required fees; 

(6) the application for a temporary license under this section shall be accompanied by a 
license fee; and 

(7) the temporary licensee shall be required to comply with the Dental. Health Care Act 
and all rules promulgated pursuant to that act. 

B. The board or committee shall issue an expedited license without examination to a dentist 
or dental hygienist licensed in another licensing jurisdiction if the applicant holds a license that 
is current and in good standing issued by the other licensing jurisdiction. The board shall, as soon 
as practicable but no later than thirty days after a person files an application for a license accom- 
panied by any required fees, process the application and issue the expedited license in accordance 
with Section 61-1-31.1 NMSA 1978. If the board issues an expedited license to a person whose 
prior licensing jurisdiction did not require examination, the board may require that person to pass 
an examination before applying for license renewal. 

C. The board by rule shall:determine the states and territories of the United States and the 
District of Columbia from which it will not accept an applicant for expedited licensure and foreign 
countries from which it will accept an applicant for expedited licensure. The board shall post the 
lists of disapproved and approved licensing jurisdictions on its website, The list of disapproved li- 
censing jurisdictions. shall include the specific reasons for disapproval. The lists shall be reviewed 
annually to determine if amendments to the rule are warranted. 


History: Laws 1994, ch. 55, § 14; 2003, ch. 409, § 11 " -on its website, which states and territories of the United 


2022, ch. 39, § 27. .. ..States or the District of Columbia from which the board 
Delayed repeals, — For delayed repeal of this section,  ” will not accept an applicant for expedited licensure and 
see 61-5A-30 NMSA 1978. those foreign countries from which the board will accept 
The 2022 amendment, effective May 18, 2022, revised an applicant for expedited licensure, required that the list 
provisions related to expedited licensure, provided that of disapproved licensing jurisdictions include a reason for 
the board of dental health care shall issue an expedited disapproval, and required the board to review the lists an- 
license without an examination to a dentist or dental hy-" || nually to determine if amendments to the rule are needed; 
gienist licensed in another licensing jurisdiction if the ap- » in the section heading, added: "expedited licensure"; added 
plicant holds a license that,is current and in good standing .- new subsection designation “A.” and redesignated former 
issued by the other licensing jurisdiction, provided that Subsections A through G as Paragraphs A(1) through A(7), 
the board shall expedite the issuance of licenses in accor- respectively; in Subsection A, after "the United States", 
dance with Section 61-1-31.1 NMSA 1978 within thirty added "or the District of Columbia", and in Paragraph 
days, provided that if board issues an expedited license A(1), after "the United States", added "or the District of 
to a person whose prior licensing jurisdiction did not re- Columbia"; and added new Subsections B and C, 
quire examination, the board may require the person to Temporary provisions, — Laws 2022, ch. 39, § 104 
pass an examination before applying for license renewal, provided. that a board that is required by Laws 2022, ch. 
and required the board to determine by rule, and to post 39 to change its licensing provisions to allow for new or 
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different expedited licensure’shall have rulesin place and ~~,» beginning of the first paragraph; substituted "renewed" 
operational by January 1, 2023. for "reviewed" following "and may be" near the middle 

The 2008 amendment, effective June 20, 2008, de- of Subsection E; and deleted "and regulations" following 
leted "secretary-treasurer of the" pit "The" near the "and all rules" near the end of Subsection G. 


61-5A-14.1. Public-service licensure. (Répealed effective July 1, 2024.) 


The board or the committee may issue a temporary public-service license to practice dentistry or 
dental hygiene to an applicant: who is licensed to practice dentistry or dental hygiene in another 
state or territory of the United States or who is enrolled as.a dental resident in a residency pro- 
gram in this state and the commission on dental accreditation has accredited that program. That 
applicant shall be otherwise qualified to he dentistry or dental hygiene 1 in this state. The fol- 
lowing provisions shall apply: 

A. the applicant for public-service rissa shall hold a valid license in good standing in an- 
other state or territory of the United States or be enrolled as a dental resident in a bis gt tap 
gram in the state that the commissiOn on dental accreditation has accredited; 

B. atemporary public-service license issued to a dental residency student who has not taken 
and passed a clinical examination accepted by the board shall not be renewed after = student 
has completed the residency program; » 

C. the applicant shall ‘practice dentistry or dental hygiene under the cerca of or in as- 
sociation with a licensed New Mexico dentist or dental hygienist; 

D. the public-service license may be issued for those activities as stipulated by the board or 
committee in the rules of the board. It may be issued upon written application of the applicant 
when accompanied by such proof of qualifications as the secretary-treasurer of the board or com- 
mittee, in the secretary-treasurer's discretion, may require. Public-service licensees shall engage 
in only those activities specified on the public-service license for the time designated, and the 
public-service license shall identify the licensed New Mexico dentist or dental hygienist who will 
sponsor or associate with the applicant during the time the ol kaksnir yaa dentistry or dental 
hygiene in New Mexico; 

E. the sponsoring or associating dentist or detital hygienist shall submit an affidavit attesting 
to the qualifications of the applicant and the activities the applicant will perform; 

F. the public-service license shall be issued for a period not to exceed twelve months and may 
be renewed upon application and payment of required fees; 

G. the application for a public-service license under this ‘section shall be eccomipantal by a 
license fee; 

H.. the public-service licensee'shall be required to comply with the Dental Health Care Act and 
all rules promulgated pursuant to that act; and 

I. a dentist or dental hygienist providing dental care services to a charitable dental care proj- 
ect may provide dental care pursuant to a presumptive temporary public-service license valid for 
a period of no longer than three'days. The dentist or dental hygienist shall be otherwise subject to 
the provisions of this section and board rules governing public-service licensure. This’ presumptive 
temporary public-service license is only valid when: 

(1) the dentist or dental hygienist receives no compensation; 

(2) the project is sponsored by an entity that meets the board's definition of ' SHH an 
that the board has approved to undertake the charitable project; 

(3) the dental care is performed within the limits of the license that the Auntist or dental 
hygienist holds in another jurisdiction; © — 

(4) upon request, the out-of-state dentist or dental hygienist produces any document nec- 
essary to verify the dentist's or dental hygienist's credentials; and | 

(5) the out-of-state dentist or dental hygienist works under the indirect supervision of a 
dentist or dental hygienist Heeneed 3 in Anis state. ) 


History: Laws 2011, ole 118, § 10. ; IV, § 23, was effective June 17, 2011, 90 days after the 
Delayed repeals, — For’ delayed repeal of this séction, adjournment of the legislature. . 

see 61-5A-80 NMSA 1978. N oe . 
Effective dates. — Laws 2011,'ch, 113 aga batiba no 

effective date provision; but, pursuant to N.M. Const., art. 
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DENTAL HEALTH CARE 


61-5A-16 


61-5A-15. Content of licenses and certificates; display of licenses and 
certificates. (Repealed effective July 1, 2024.) 


A. All dental licenses issued by the board shall bear: 


(1) aserial number; 

(2) the full name of the licensee; 
(3) the date of issue; 

(4) the seal of the board; 


(5) if the license is a specialty license, the specialty to wihith practice is limited; 
(6) the signatures of a majority of the board members; and 
(7) . the attestation of the board president and secretary. 

» B.- All dental therapy licenses issued by the board shall bear: 


(1) a-serial number; 

(2) the full name of the licensee; 
(3) the date of issue; 

(4) the seal of the board; 


(5) the signatures of a majority of the board ett naes: anid 
(6): the attestation of the board president and secretary. 
C. All dental hygienist licenses:issued by the board shall bear: 


(1) aserial number; 

(2) the full name of the licensee; 
(3) the date of issue;. 

(4) the seal of the board; 


(5) the signatures of a majority of the committee members; and 
(6) the attestation of the board president and secretary. 
D. Certificates issued to dental assistants shall bear: 


(1) aserial number; 

(2) the full name of the assistant; 
(3) the date of issue; 

(4) the date of expiration; 


(5). the expanded functions certified to perform; and 


(6) the attestation of the board secretary. 


E. All licenses and certificates shall be displayed in a conspicuous place in the office where the 
holder practices. The license or certificate shall, upon request, be exhibited to any of the members 


of the board, the committee or its authorized agent. 


History: Laws 1994, ch. 55, § 15; 2019, ch. 107, § 4. 
Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

_The 2019 amendment, effective June 14, 2019, listed 
the required contents of a dental therapy license; in the 
section heading, deleted "license; renewal; retire license" 
and added "licenses and certificates";.and added new Sub- 
section B and redesignated the succeeding subsections ac- 
cordingly. 


ANNOTATIONS 


State's legitimate interest in licensing persons to 
practice dentistry or dental hygiene is to assure that the 
individual is competent, 1980 Op, Att'y Gen. No. 80-20. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Consti- 
tutionality, construction and application of statute relat- 
ing to dental hygienists, 11 A.L.R.2d 724. 

70 C.J,S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 7, 19, 20. 


61-5A-16. License and certificate renewals. Mitdnentast effective July 1, 
2024.) , 


A. Except as provided in Subsection I of this section, all licensees shall be required to renew 
their licenses triennially as established by rules of the board. | 

B. . All dental assistants certified in expanded functions, expanded- function dental auxiliaries 
and community dental health coordinators shall be required to renew their certificates triennially 
as established by rules of the board. 

C. The board or committee may establish a method.to provide for staggered mienitial terms and 
may prorate triennial renewal fees and impaired dentist and dental hygienist fees until staggered 
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triennial renewal is established. The fact, that'a licensee has not received a renewal form from the 
board or committee shall not relieve the licensee.of the duty to renew the license or certificate nor 
shall such omission on the part of the board or committee operate to exempt the licensee from the 
penalties for failure to renew the licensee's license or certificate. 

D. All licensees shall pay a triennial renewal fee and an impaired dentist anil dental hygien- 
ist fee, and all licensees shall return a completed renewal application form thieit SLES nies of 
continuing education or continued competency. 

E. Each application for triennial renewal of license shall state the licensee's full name, busi- 
ness address, the date and number of the license:and all other information sobiaitenia by the board 
or committee. 

F. A licensee who fails to pee sae an eel cian for trignmial renewal on or before July 1 but 
who submits an application for triennial renewal within thirty days thereafter shall be assessed 
a late fee. 

G. A licensee who fails to submit application for triennial renewal between thirty and sixty 
days of the July 1 deadline may have the licensee's license or certificate suspended. If the licensee 
renews by that time, the licensee shall be assessed a cumulative late fee. 

H. The board or the committee may summarily revoke, for nonpayment of fees or failure to 
comply with continuing education or continued competency requirements; the license or certificate 
of a licensee or certificate holder. who’ has failed to renew,the license or certificate.on or before 
August 31. 

I. A license for a non-dentist owner shall be renewed triennially as established by rilos, An 
application for renewal of a non-dentist owner license shall state the name, business address, 
date and number of the license and all other information as required by rule of the board. If a 
non-dentist owner fails to submit. the application for renewal of the license by July 1, the board 
may assess a late fee. If the non-dentist owner fails to submit the application for a renewal license 
within sixty days of the July 1 renewal deadline; the board may suspend the license: The license of 
a non-dentist owner may be summarily revoked by the board for nonpayment of fees. 

J. Assessment of fees pursuant to this section is not subject to the Uniform Licensing det (61- 
1-1 through 61-1-31 NMSA 1978]. ' 


History: Laws 1994, ch. 55, § 16; 2003, ch. 409, § 13; 
2011, ch. 113, § 11. 

Delayed repeals. — For delayed repeal of this section, 
see 61-54-30 NMSA 1978. 

The 2011 amendment, effective June! 17, 2011,.re- 
quired dental assistants certified as expanded-function 
dental auxiliaries or community dental health coordina- 
tors to renew their certificates triennially. 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "licensee" for "practitioner" throughout the section; 
in Subsection A, added "Except as’ provided in’Subsection 
I of this section" preceding “all licenses" at the beginning, 
and substituted "of the board" for "and regulations" fol- 
lowing "established in rules" at the end; substituted "of 
the board" for "and regulations" following "established in 
rules" at the end of Subsection B; substituted "licensees" 
for""licensed practitioners" following "All" at the beginning 
of Subsection D; substituted "licensee or.certificate holder" 


for "practitioner" following . "certificate of any" near the 
middle of Subsection H; and added Subsections I and J. 


ANNOTATIONS 


State's legitimate interest in licensing persons to 
practice dentistry or dental hygiene is to assure that 
the individual is competent. 1980 Op. Att'y Gen. No. 80- 
20. 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 NM. be Rev. 105 
(1973). 

Am. Jur. 2d, A.L.R. and C.J.S. poturenieed! — 61 Am. 
Jur, 2d Physicians; sap eat and Other Healers §§ 31, 59, 
60, 67, 68, 79. 

70 Cid. S. Piystetante besl aera and Other HealthCare 
Providers $$ 19, 23, 


61-5A-17. Retirement and inactive status; reactivation. singe pb 


effective July 1, 2024.) 


A. A licensee who wishes to retire from practice shall meet all requirements for retirement as set 
by rules of the board, and, if the licensee is a dental hygienist, the committee. The licensee shall no- 
tify the board or the committee in writing before the expiration of the licensee's current license, and 
the secretary of the board or the committee shall acknowledge the receipt of notice and record it. If, 
within a period of three years from the date of retirement, the licensee wishes to resume practice, the 
applicant shall notify the board or the committee in writing and give proof of completing all eae 
ments as prescribed by rules of the board and the committee to reactivate the license. 
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B.. At any time during the three-year period following retirement, a licensee with a retired New 
Mexico license may request in writing to the board or the: committee that the licensee's license be 
placed in inactive status. Upon the receipt of the application and fees as determined by the board 
or the committee and with the approval of the board or the committee, the license may be placed 
in inactive status. 

C.. A licensee whose license has been ninco in inactive atekus may not engage in any of the 
activities contained within the scope of practice of dentistry, dental therapy or dental hygiene in 
New Mexico described in the Dental Health Care Act. 

D. Licensees with inactive licenses must renew their licenses triennially and comply with all 
the requirements set by the board and, if the licensee is a dental hygienist, by the committee. 

E.. If a licensee with an inactive license wishes to resume active practice, the licensee must 
notify the board or, if the licensee is a dental hygienist, the committee, in writing and provide proof 
of completion of all. requirements to reactivate the license.as prescribed by rule of the board or the 
committee. Upon payment of all fees due, the board may reactivate the license and the licensee 
may resume practice subject to any stipulations of the board or the committee. 

F. Inactive licenses must be reactivated or permanently retired within nine years of having 
been placed in inactive status. 

G. Assessment of fees pursuant to this section is not subject to the Uniform Licensing Act. 


History: Laws 1994, ch. 55, § 17; 2003, ch. 409, § 14; after "described in", deleted "Section 61-5A-4" and added 
2019, ch. 107, § 5. "the Dental Health Care Act"; in Subsection D, after "set 

Delayed repeals. — For delayed repeal of this section, . | by the board and," added "if the licensee is a dental hy- 
see 61-5A-30 NMSA 1978. gienist, by"; and in Subsection E, after "active practice", 

The 2019 amendment, effective June 14, 2019, in- deleted "of dentistry or dental hygiene", after "notify the 
cluded dental therapy within the provisions related to board or", added "if the licensee is a dental hygienist", and 
retirement and inactive status for licensees, and specified after "may resume practice", deleted "of dentistry or den- 
that the New Mexico dental hygienists committee gov- tal hygiene", 
erns the practice of dental hygiene; in Subsection A, after The 2008 amendment, effective June 20, 2008, in- 
the subsection designation, deleted "Any dentist or den- serted the Subsection A designation and added Subsec- 
tal hygienist" and added "A licensee", after "retire from tions B through G; in Subsection A; substituted: "of the 
practice", deleted "of dentistry or dental hygiene’, after board and the committee" for "and. regulation" follow- 
"rules of ‘the board, and", added "if the licensee is a den- ing "as set by rules" near the beginning, substituted "li- 
tal hygienist", and after ' date of retirement, the", deleted censee's" for "practitioner's" near the middle, substituted 
"dentist or dental hygienist” and added "licensee": in Sub- "three years" for "five years” following "within a period 
section B, after "following retirement, a", deleted "dentist of" near the middle, and substituted "of the board and the 
or dental hygienist" and added "licensee", in Subsection C, committee” for "and regulations" following "as prescribed 


after "practice of dentistry", added "dental therapy", and by rules" near the end. 


61-5A-18. Practicing without a license; penalty. (Repealed effective 
July 1, 2024.) 


A.. Any person who practices dentistry or who attempts to practice dentistry without first com- 
plying with the provisions of the Dental Health Care Act and without being the holder of a license 
entitling the practitioner to practice dentistry in New Mexico is guilty of a fourth degree felony 
and upon conviction shall be sentenced pursuant to the provisions of the Criminal Sentencing Act 
[Chapter 31, Article 18 NMSA 1978] to imprisonment for a definite period not to exceed eighteen 
months and, in the discretion of the sentencing court, to a fine not to exceed five thousand dollars 
($5,000), or both. Each occurrence of practicing dentistry or attempting to practice dentistry with- 
out complying with the Dental Health Care Act shall be a separate violation. 

B.. Any person who practices as a dental hygienist or who attempts to practice as a dental 
hygienist without first complying with the provisions of the Dental Health Care Act and without 
being the holder of a license entitling the practitioner to practice as a dental hygienist in New 
Mexico is guilty of a misdemeanor and upon conviction shall be sentenced under the provisions of 
the Criminal Sentencing Act to imprisonment for a definite period less than one year and, in the 
discretion of the sentencing court, to a fine not to exceed one thousand dollars ($1,000), or both. 
Each occurrence of practicing as a dental hygienist or attempting to practice as a dental hygienist 
without complying with the Dental Health Care Act shall be a separate violation. 
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C. A person that functions or attempts to function as a non-dentist owner or who is an of- 
ficer of a corporate entity that functions or attempts to function as a non-dentist owner in New 
Mexico without first complying with the provisions of the Dental Health Care Act is guilty of a 
misdemeanor and upon conviction shall be sentenced pursuant to the provisions of the Criminal 
Sentencing Act to imprisonment for a definite period not to exceed one year and, in the discretion 
of the sentencing court, to a fine not to exceed one thousand dollars ($1,000), or both. Each occur- 
rence of functioning as a non-dentist owner without complying with the Dental Health Care Act 
shall be a separate violation. 

D. The attorney general or district attorney shall prosecute all violations of the Dental Health 
Care Act. 

E. Upon conviction of any person for violation of any provision of the Dental Health Care Act, 
the convicting court may, in addition to the penalty provided in this section, enjoin the person 
from any further or continued violations of the Dental Health Care Act and enforce the order of 
contempt proceedings. 


History: Laws 1994, ch. 55, § 18; 2003, ch. 409, § 15. a definite period" near the middle of Subsection B; and 
Delayed repeals. — For delayed repeal of this section, added present Subsection C and redesignated the subse- 
see 61-5A-30 NMSA 1978. quent subsections accordingly. 


The 2008 amendment, effective June 20, 2003, sub- 
stituted "less than" for "not to exceed" following "for 


61-5A-19. Reinstatement of revoked or suspended license. (Repealed 
effective July 1, 2024.) 


A. Unless otherwise stated in the order of revocation, a ‘motion for reinstatement of a revoked 
license may not be filed for a period of at least three years from the effective date of the revocation. 

B... Ifthe motion for reinstatement is denied, no further motions for reinstatement shall be con- 
sidered for a period of one year. 

C. A licensee who has been suspended for a specific period of time shall be automatically rein- 
stated at the expiration of the period specified in the order of suspension. The suspended licensee 
shall automatically be reinstated as of the day after the expiration of the period of suspension; 
provided that prior to the expiration of such time if the administrative prosecutor has filed with 
the board or committee the written objections, the suspended licensee shall not be automatically 
reinstated. Should objections be filed, the petition for reinstatement shall be referred to the board 
or committee for hearing pursuant to provisions of Subsection E of this section. | 

D. Procedure for reinstatement of licensees who have been suspended for an indefinite period 
of time is as follows: 

(1) a licensee who has been suspended for an indefinite period of time may, at any time 
after complying with the conditions of reinstatement, file a petition for reinstatement with the 
board or committee; 

(2) the petition shall be referred to the board or committee for hearing pursuant to provi- 
sions of Subsection E of this section; and 3 

(3) ifthe motion for reinstatement is s denied, no further motions for reinstatement will be 
considered for a period of one year. 

E. Procedure for reinstatement hearings is as follows: 

(1) applications for reinstatement shall be referred to the board or, if the application is for 
reinstatement of a license to practice dental hygiene, to the committee for hearing if the applicant 
meets the criteria set forth in this section; 

(2) the board or committee shall schedule a hearing as soon as practical at which the ap- 
plicant shall have the burden of demonstrating that the applicant has the moral qualifications, 
that the applicant is once again fit to resume the practice of dentistry, dental therapy or dental 
hygiene and that the resumption of the applicant's practice of dentistry, dental therapy or dental 
hygiene will not be detrimental to the public interest; 

(3) the board or committee shall file its findings of fact, conclusions of law and decision 
within ninety days of the hearing; and 
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DENTAL HEALTH CARE | 


61-5A-20 


(4) the board's or committee's decision to refuse to reinstate a license shall not be review- 


able except for an abuse of discretion. 


History: Laws 1994, ch, 55, § 19; 2019, ch. 107, § 6. 

Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, in- 
cluded dental therapy licensees within the provisions 
regarding reinstatement of licensees whose licenses have 
been suspended or revoked, and specified that the New 
Mexico dental hygienists committee governs the practice 
of dental hygiene; in Subsection C, after "The suspended", 
deleted "dentist or dental hygienist will" and added "li- 
censee shall", and after "the suspended", deleted "dentist 


or dental hygienist" and added "licensee"; in Subsection 
D, deleted "Suspended dentists or dental hygienists in- 
definite suspension" and added "Procedure for reinstate- 
ment of licensee who have been suspended for an indefi- 
nite period of time is as follows"; and in Subsection KE, in 
Paragraph K(1), after "referred to the board or,", added "if 
the application is for reinstatement of a license to prac- 
tice dental hygiene, to the", and in Paragraph E(2), after 
each occurrence of "practice of dentistry,", added "dental 
therapy". 


61-5A-20. Fees. (Repealed effective July 1, 2024.) 


Except as provided in Section 61-1-34 NMSA 1978, the board and the committee shall establish 
a schedule of reasonable fees not to exceed the following: 


History: Laws 1994, ch. 55, § 20; 2003, ch. 409, § 16; 
2011, ch. 113, § 12; 2019, ch. 107, § 7; 2020, ch. 6, § 13. 

Delayed repeals. — For delayed FEDEE of this section, 
see 61-5A-30 NMSA 1978. ~ 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for certain veterans; and in the introductory clause, and 
added "Except as provided in Section 61-1-34 NMSA 1978". 

The 2019 amendment, effective June’ 14, 2019, pro- 
vided a schedule of fees for dental therapy licenses and 
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Dental Hygienists 


Dentists 
A. licensure by examination $ 1,500 $ 1,000 
B. licensure by credential $ 3,000 $ 1,500 
C. specialty license by examination $ 1,500 
D. specialty license by credential $ 3,000: 
E. temporary license 
48 hours $ 50 $ 50 
six months $ 300 $ 200 
12 months $ 450 $ 300 
F. application for certification in local anesthesia $ 40 
G. examination in local anesthesia Ch $ 150 
H. triennial license renewal © $ 600 $ 450 
I. late renewal $ 100 $100 
J. reinstatement of license $ 450° — $ 300 
K. administrative fees $ 300 $ 300 
L. impaired dentist or dental hygienist $ 150 $ 75 
M. assistant, expanded-function dental auxiliary or $ 100 
community dental health coordinator certificate 
N. application for certification for collaborative practice $ 150 
O. annual renewal for collaborative aah $ 50 
P. application for inactive status $50 $ 50 
Q. triennial renewal of inactive license $ 90 $ 90 
Non-dentist Owner 
R. non-dentist owners license (initial) $ 300 
S. non-dentist owners license triennial renewal $ 150 
Dental Therapists 
T. dental therapist license (initial) $ 1,000 
U. dental therapist license triennial renewal $ 300. 


license renewals; after Subsection S, added. the head- 
ing "Dental Therapists", and added new Subsections T 
and U. , 

The 2011 amendment, effective June 17, 2011, im- 
posed a fee for expanded-function dental auxiliary and 
community dental health coordinator certificates. 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "600" for "450" and "450" for "300" in Subsection H; 
substituted "300" for "200" and "300" for "200" in Subsec- 
tion K; and added Subsections N through S. 
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61-5A-21. Disciplinary proceedings; application of a ‘Licensing 
Act. (Repealed effective July 1, 2024.) ; 


A. In accordance with the Uniform Licensing Act.[61-1-1 to 61-1-31 NMSA 1978] and rules of 
the board, the board and, as relates to dental hygienist licensure, committee may fine and may 
deny, revoke, suspend, stipulate or otherwise limit. any license or certificate, including those of 
licensed non-dentist owners, held or applied for under the Dental Health Care Act, upon findings 
by the board or the committee that the licensee, certificate holder or applicant: 

(1). is guilty of fraud or deceit in procuring or attempting to procure a license or certificate; 

(2) has been convicted of a crime punishable by incarceration in a federal prison or state 
penitentiary; provided a copy of the record of conviction, certified to by the clerk of the court enter- 
ing the conviction, shall be conclusive evidence of such conviction; 

(8) is guilty of gross incompetence or gross negligence, as defined by rules of the board, in 
the practice of dentistry, dental therapy, dental hygiene or dental assisting; 

(4) is habitually intemperate or is addicted to the use of habit-forming drugs or is addicted 
to any vice to such degree as to render the licensee unfit to practice; — 

(5) is guilty of unprofessional conduct as defined by rule; 

(6) is guilty of any violation of the Controlled Substances Act [Chapter 30, Article 31 
NMSA 1978]; 

(7) has violated any provisions of the Dental Health Care Act or rule-or regulation of the 
board or, as relates to the practice of dental hygiene, the committee; | 

(8) is guilty of willfully or negligently practicing beyond the scope of Heansulres!; 

(9) is guilty of practicing dentistry, dental therapy or dental hygiene without a license or 
aiding or abetting the practice of dentistry, dental therapy or dental hygiene by a person not li- 
censed under the Dental Health Care Act; 

(10) is guilty of obtaining or attempting to obtain any fee by fraud or misrepresentation or 
has otherwise acted in a manner or by conduct likely to deceive, defraud or harm the public; 

(11) is guilty of patient abandonment; 

(12) is guilty of failing to report to the board any adverse action taken against the licensee 
by a licensing authority, peer review body, malpractice insurance carrier or other entity as defined 
in rules of the board and the committee; 

(13) has had a license, certificate or registration to practice as a Beg dental therapist 
or dental hygienist revoked; suspended, denied, stipulated or otherwise limited in any jurisdiction, 
territory or possession of the United States or another country for actions of the licensee similar 
to acts described in this subsection. A certified copy of the decision of the jurisdiction taking such 
disciplinary action will be conclusive evidence; or 

(14) has failed to furnish the board, its investigators or its representatives with informa- 
tion requested by the board or the committee in the course of an official investigation. 

'B. Disciplinary proceedings may be instituted by sworn complaint by any person, including a 
board or committee member, and shall conform with the provisions of the Uniform Licensing Act 
[61-1-1 to 61-1-31 NMSA 1978]. | 

C. Licensees and certificate holders shall bear the costs of disciplinary proceedings unless ex- 
onerated. 

D. Any person filing a sworn complaint shall be immune from liability arising out of civil ac- 
tion if the complaint is filed in good faith and without, actual malice. 

E. Licensees whose licenses are in a probationary status shall pay wees expenses for 
maintaining probationary status, including laboratory costs when laboratory testing of biological 
fluids or accounting costs when audits are included as,a condition of probation. 

F. A dentist, dental hygienist or dental therapist practicing teledentistry is Ones to the pro- 
visions of this section. 


History: Laws 1994, ch. 55, § 21; 2003, ch. 409, § 17; The 2021 amendment, effective June 18, 2021, clari- 


2019, ch. 107, § 8; 2021, ch. 68, § 2. fied that a dentist, dental hygienist or dental therapist 
Delayed repeals. — For delayed repeal of this section, practicing teledentistry is subject to disciplinary proceed- 
see 61-5A-30 NMSA 1978. ings pertaining to licensure; and added Subsection F. 
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The 2019 amendment, effective June 14, 2019, included ‘Am, Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
dental therapists within the provisions regarding disciplin- Jur. 2d Physicians, Surgeons and Other Healers §§ 74 to 
ary proceedings, and specified that dental hygienists are © ~ 100, 102,106, 107. 
under the governance of the New Mexico dental hygienists Validity of statute providing for pescatidn of license, 5 
committee; in Subsection A, in the introductory clause, after A.L.R. 94, 79 A.L.R. 323. 

"the board and" added "as it relates to dental hygienist li- Grounds for revocation of license, 54 A.L.R, 1504, 82 
censure", in Paragraph A(3), after "the practice of dentistry", — A.L.R, 1184. 

added "dental therapy", in Paragraph A(7), after "regulation Restoration of license wrongfully revoked, 95 A.L.R. 
of the board or", added "as relates to the practice of dental 1424. ‘Gin 

hygiene", in Paragraph A(9), after "practice of dentistry", Moral turpitude, what offenses involve, within statute 
added "dental therapy", and in Paragraph A(13), after "prac- providing grounds for denying license, 109 A.L.R. 1459, 
tice of dentistry", added "dental therapist". Conviction, what amounts to, within statute making 

The 2003 amendment, effective June 20, 2003, deleted conviction ground for refusing to grant license, 113 A.L.R. 
"judicial review" following ‘Disciplinary proceedings" in 1179. 
the section heading; deleted "and regulations" following Statutory power to revoke or suspend dentist's license 
"rules" throughout the section; inserted "including those for "unprofessional conduct" as exercisable without ante- 
of licensed non-dentist owners" following "license or certif- _cedent adoption of regulation as to what shall constitute 
icate" near the middle of Subsection A; substituted "rules" such conduct, 163 A.L.R, 909. 
for "regulations" following "as defined by" near the middle ~_ Revocability of license for fraud or other misconduct be- 
of Paragraph A(3); deleted "or regulation" following "de- fore or at the time of its issuance, 165 A.L.R. 1138. 
fined by rule" at the end of Paragraph A(5); substituted Conviction as proof of ground for revocation or suspen- 
"licensure" for "practice" following "beyond the scope of" at sion of dentist's license where a conviction as such is not 
the end of Paragraph A(8); and substituted "of the board an independent cause, 167 A.L.R. 228. 
and the committee" for "and regulations" following "de- Governing law as to existence or character of offense for 
fined in rules" at the end of Paragraph A(12). which one has been convicted in a federal court, or court of 

: another state, as bearing upon disqualification to practicé 
ANNOTATIONS as dentist, 175 A.L.R. 803. 

Burden of proof for suspension of license. — The Bias of: members of license revocation board, 97 
standard of proof utilized by the former board of dentistry A.L.R. 2d 1210. ibe 
in determining that a dentist's license should be suspended Physician's or other healer's conduct, or conviction of of- 
was a preponderance of the evidence. Foster v. Board: of fense, not directly related to medical practice, as ground 
Dentistry, 1986-NMSC-009, 103 N.M. 776,714 P.2d 580. for disciplinary action, 34.A.L.R.dth 609. abark 

Conviction as sufficient basis for revocation. — Physician's or other healer's conduct in connection with 
Since a dentist was convicted of four counts of making defense of or resistance to malpractice action as ground 
or permitting a false claim for reimbursement for public |» for revocation of license or other disciplinary action, 44 
assistance services, a conviction itself, as distinguished A.L,.R.4th 248. ; 
from the underlying conduct, is a sufficient basis for re- Improper or immoral sexually related conduct toward 
voking a dental license. Weiss v. N.M. Bd. of Dentistry, patient as ground for disciplinary action against. physi- 
1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. cian, dentist, or other licensed healer, 59 A.L,R.4th 1104, 

Standard for use of.conviction to.revoke license. Filing of false insurance claims for medical services as 
— In order for a conviction to be used as a basis for a li- ground for disciplinary action against dentist, physician, 


or other medical practitioner, 70 A.L.R.4th 132. 
Necessity of expert evidence in proceeding for revoca- 
tion or suspension of license of physician, surgeon, or den- 


cense revocation, the licensing agency must’ explicitly 
state its reasons for a decision prohibiting the licensee 
from engaging in his or her employment or profession, 
and the agency must find that the licensee has not been tist, 74 A.L.R.4th 969. 

sufficiently rehabilitated to warrant the public trust and 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
must give reasons for this finding. Weiss v. N.M. Bd. of Providers §§ 38 to 43, 

Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. 


61-5A-22. Anesthesia administration. (Repealed effective 
July 1, 2024.) 


A. The board:shall establish rules or regulations pertaining to the administration of nitrous 
oxide analgesia, conscious sedation, deep sedation and general anesthesia by dentists. 

B. .The board or its agent may evaluate credentials, facilities, equipment, personnel and 
procedures prior to issuing permits to allow the administration of agents that are utilized in 
providing analgesia, sedation or general anesthesia and may re-evaluate the same at its dis- 
cretion. 

C. The board may suspend or revoke the license of any dentist who fails to comply with anes- 
thesia related rules or regulations of the board. 


History: Laws 1994, ch. 55, § 22. Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 
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61-5A-23. Reporting of settlements and judgments; professional review 
actions; immunity from civil damages. Bepanled, etipelive 
July 1, 2024.) es y 


A. All entities that make payments under a policy of insurance, Laeyibdivdn ke or otherwise in 
settlement or satisfaction of a judgment in a dental malpractice action or claim, all hospitals, all 
health care entities and all professional review bodies shall report to the board all payments relat- 
ing to malpractice actions or claims eu Ene in New Mexico and all appropriate professional review 
actions of licensees. 

B. No hospitals, health care entities, i insurance carriers or pFofessiovel review bodies eaqaied 
to report under this section, which provide such information in good faith, shall be subject to suit 
for civil damages as a result thereof.. 

C. Any hospital, health care entity, insurance carrier or professional review body failing to 
comply with the reporting requirements established in this section shall be subject to a civil pen- 
alty not to exceed two thousand dollars G2, 000). 


History: Laws 1994, ch. 55, § 23. Delayed repeals. — For delayed repeal of this section, 


see 61-5A-30 NMSA 1978. 


61-5A-24. Injunction to stop unlicensed dental or dental hygiene 
practice. (Repealed effective July 1, 2024.) 


A. The attorney general, district attorney, the board, the committee or any citizen of any county 
where any person practices dentistry or dental hygiene without possessing a valid license to do so 
may, in accordance with the laws of New Mexico governing injunctions, maintain an action in the 
name of the state. To enjoin such person from practicing dentistry or dental hygiene until a valid 
license to practice dentistry or dental hygiene is secured:and: any person who has been enjoined 
who violates the injunction shall be punished for contempt of court, provided that the injunction 
does not relieve any person practicing dentistry or dental hygiene without a valid license from a 
criminal prosecution therefore as provided by law. 

B. . In charging any person in a complaint for injunction, or in an affidavit, iriforanh Hib or in- 
dictment: with practicing dentistry or dental hygiene without a valid license, it is sufficient to 
charge that the person did, upon a certain day and in.a certain county, engage in the practice of 
dentistry or dental hygiene without a valid license, without averring any further or more particu- 
lar facts concerning the same. 


History: Laws 1994, ch. 55, § 24. 

Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

Cross references. — For injunctions generally, see 
Rules 1-065 and 1-066 NMRA, 


ANNOTATIONS 


Dentists may form a professional corporation for 
the practice of dentistry so long as the name of the cor- 
poration contains all of the names of the members of the 
professional corporation plus the words "professional cor- 
poration" or some other word or abbreviation of a word 
authorized by the Professional Corporations Act. 1969 Op. 
Att'y Gen. No. 69-63. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 87. 

Unlicensed dentist's right to recover for services, 30 
A.L.R, 860, 42 A.L.R. 1226, 118 A.L.R: 646. «© , 

Right of one licensed as a regular physician to practice 
dentistry, 86 A.L.R. 624. 

Corporation or individual not himself licensed, right to 
practice dentistry through licensed employees, 103 A.L.R. 
1240. 

Constitutionality and construction of statutes or regu- 


- lations prohibiting one who has no license to practice 


dentistry from owning, maintaining or operating an office 
therefor, 20 A.L.R.2d 808. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 57. 


61-5A-25. Protected actions and communications. (Repealed effective 


July 1, 2024.) 


A. No member of the board or the committee or any ad hoc committee appointed by the board 
or the committee shall bear liability or be subject to civil damages or criminal prosecutions for any 
action undertaken or performed within the proper functions of the board or the committee. 
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B. All written and oral communication made by any person to the board:or the committee 
relating to actual or potential disciplinary action, which includes complaints made to the board 
or the committee, shall be confidential communications and are not public records for the pur- 
poses of the Public Records Act [Chapter 14; Article 3 NMSA 1978]. All data, communications 
and information acquired, prepared or dinsemitated by the board or the committee relating to 
actual or potential disciplinary action or its investigation of complaints shall not be disclosed 
except to the extent necessary to carry out the purposes of the board or the committee or in a 
judicial appeal from the actions of the board or the committee or in a referral of cases made to 
law enforcement agencies, national database clearinghouses or other licensing boards. 

C. Information»contained in complaint files is:public information»and: subject to disclosure 
when the board or the committee acts on a complaint and issues a notice of contemplated action or 
reaches a settlement prior to the issuance of a notice of contemplated action. 

-D. No person or legal entity providing information to the board or the committee, whether as a 
report, a complaint or testimony, shall be subject to civil damages or‘criminal prosecutions. 


agencies, national, database clearinghouses or other li- 
censing boards" following “or the committee" at the end of 
Subsection B; and added "or reaches a settlement prior to 
the issuance of a notice of contemplated action" following 
"contemplated action" at the end of Subsection C. 


History; Laws 1994, ch. 55, § 25; 2003, ch. 409, § 18. 

Delayed repeals. — For délayed repeal of us section, 
see 61-5A-30 NMSA 1978. 

The 2008 amendment, effective cheng 20, 2008, 
added "or in a referral of cases made to law enforcement 


61-5A-26. Fund established. (Repealed effective July 1, 2024.) 


A. There is created in the state treasury the "board of dental health care fund", 

B. All money received by the board and money collected under the Dental Health Care Act 
shall be deposited with the state treasurer. The state treasurer shall credit this money to the 
board of dental health care fund except money collected for the,impaired assessment, which shall 
be held separate from the board fund. Fees collected by,the board from fines shall be deposited in 
the board of dental health care fund and, at the discretion of the board and the committee, may be 
transferred into the impaired dentists and dental hygienists fund. 

C. Payment out of the board of dental health care fund shall be on vouchers issued and signed 
by the secretary-treasurer of the board upon warrants drawn by the department of finance and 
administration in accordance with the budget approved by that department. 

D. Except as provided in Paragraph (7) of Subsection C of Section 3 of this 2017 act, all amounts 
paid into the board of dental health care fund are subject to the order of the board and are to be 
used only for meeting necessary expenses incurred in executing the provisions and duties of the 
Dental Health Care Act. All money unused at the end of any fiscal year shall remain in the fund 
for use in accordance with provisions of the Dental Health Care Act. 

E. All funds that have accumulated to the credit of the board under any previous law shall be 
continued for use by the board in administration of the Dental Health Care Act. 


The 2017 (1st S.S.) amendment, effective May 26, 
2017, authorized the transfer of funds from the board of 


History: Laws 1994, ch. 55, § 26; 2003, ch. 409, § 19; 
2017 (1st S.S.), ch. 1, § 8. 


Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 

Compiler's notes, — "Paragraph (7) of Subsection C of 
Section 3 of this 2017 act", referred to in Subsection D of 
this section, was a fifty thousand dollar ($50,000) transfer 


from the board of dental health care fund to the fiscal year - 


2017 appropriation account of the general fund. 


dental health care fund to the fiscal year 2017 appropria- 
tion account of the general fund; in Subsection D, after the 


'. subsection designation, added "Except as provided in Para- 


graph (7) of Subsection C of Section 3 of this 2017 act". 

The 2008 amendment, effective June 20, 2003, inserted 
“of dental health care" following "money to the board" near 
the middle of the second sentence of Subsection B. 


61-5A-27. Criminal Offender Employment Act. (Repealed effective 


July 1, 2024.) 


The provisions of the Criminal Offender Binployiient Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Dental Health Care Act. 


History: Laws 1994, ch, 55, § 27. 


Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 
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61-5A-28 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-5A-30 


61-5A-28. Temporary provision. (Repealed effective July 1, 2024.) 


Until revised, rescinded or modified by the board or. committee; regulations adopted under the 
Dental Act shall remain in effect upon enactment of the Dental Health Care Act and be enforced 
by the board or the committee. 


- 


History: Laws 1994, ch, 55, § 28. Delayed repeals, — For delayed repeal of this section, 
; see 61-5A-30 NMSA 1978. 


61-5A-29. Lieensure or certification under prior law. (Repealed 
effective July 1, 2024.)’ 


A... Any person licensed as a dentist or hygienist under any prior laws of this state, whose li- 
cense is valid on the effective date of the Dental Health Care Act, is held to be licensed under the 
Dental Health Care Act and is entitled to renewal of his license as provided in that act. 

B, Any person certified under any prior laws of this state, whose certificate is valid on the ef- 
fective date of the Dental Health Care Act, is held to be certified under the Dental Health:Care Act 
and is entitled to renewal of his certificate as provided in that act. 


History: Laws 1994, ch. 55, § 29. Delayed repeals. — For delayed ine of this section, 
see 61-5A-30 NMSA 1978. 


61-5A-30. Termination of agency life; delayed repeal. eRaa ee 
effective July 1, 2024.) 


The New Mexico board of dental health care is terminated on July 1, 2023 pursuant to the Sun- 
set Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to 
the provisions of the Dental Health Care Act and the Impaired Dentists and Dental Hygienists 
Act [61-5B-1 through 61-5B-11 NMSA 1978] until July 1, 2024. Effective July 1, 2024, the Dental 
Health Care Act and the Impaired Dentists and Dental Hygienists Act are eee tac 


History: Laws 1994, ch. 55, § 42; 1997, ch. 46, § 5; The 2003 amendment, effective July 1, 2003, inserted 
2003, ch. 409, § 20; 2003, ch. 428, § 4; 2009, ch. 96, § 4; "termination of agency life" in the section heading; in the 
2015, ch. 119, § 4. first sentence substituted "2009" for "2003" and substi- 

The 2015 amendment, effective June 19, 2015, ex- tuted "2010" for "2004" in the second and third sentences. 
tended the termination date for the New Mexico board of Identical amendments to this section were made by Laws 
dental health care to July 1, 2023, and the repeal date to 2003, ch, 409, § 70. The section was set out as amended by 
July 1, 2024. Laws 2008, ch. 428, § 4. See 12-1-8 NMSA 1978. : 

The 2009 amendment, effective July 1, 2009, extended The 1997 amendment, effective June 20, 1997, substi- 
the termination date to July 1, 2015 and the repeal date tuted "2003" for "1997" in the first sentence and substi- 
to July 1, 2016. tuted "2004" for "1998" in the second and third sentences. 

ARTICLE 5B 
e ® e e 
Impaired Dentists and Dental Hygienists 
Sec. . Sec. aS a 
61-5B-1. Short title. (Repealed effective July 1, 2024.) 61-5B-6. Voluntary restriction of licensure, (Repealed ef- 
61-5B-2, Definitions. (Repealed effective July 1, 2024.) fective July 1, 2024.) 
61-5B-3, Grounds for restriction, suspension, revocation, 61-5B-7. Report to the board or dental hygienists commit- 
stipulation or other.limitation of license, tee; action. (Repealed effective July 1, 2024.) 
(Repealed effective July 1, 2024.) 61-5B-8. Proceedings. (Repealed effective July 1, 2024.) 
61-5B-4. Board or dental hygienists committee; ad- 61- 5B-9. Reinstatement of license, (Repealed effective 
ditional powers and duties as related to July 1, 2024.) 
the Impaired Dentists and Dental Hy- 61-5B-10, Impaired dentists and dental hygienists treat- 
gienists Act, (Repealed effective July 1, ment program. (Repealed effective July 1, 
2024.) © 2024.) 
61-5B-5, Examination by committee. (Repealed effective 61-5B-11. Impaired dentists and dental hygienists fund 
July 1, 2024.) created. (Repealed effective July 1, 2024.) 
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61-5B-1 IMPAIRED DENTISTS AND DENTAL HYGIENISTS 61-5B-4 


61-5B-1. Short title. (Repealed effective July 1, 2024.) 


Sections 31 [30] through 41 [61-5B-1 to 61-5B-11 NMSA 1978] of this act shall be cited as the 
"Impaired Dentists and Dental Hygienists Act". 


History: Laws 1994, ch. 55, § 30. Notwithstanding the pte nese "Sections 31 through 41 
Delayed repeals. — For delayed repeal of this section, of this act," the Impaired Dentists and Dental Hygienists 
see 61-5A-30 NMSA 1978. Act includes Laws 1994, ch. 55, § 30, and as 61-5B-1 


Bracketed material. — The bracketed material NMSA 1978. 
was inserted by the compiler and is not part of the law. 


61-5B-2. Definitions. (Repealed effective July 1, 2024.) 


As used in the Impaired Dentists and Dental Hygienists Act: 

A. "board" means the New Mexico board of dental health care; 

B. "dental hygienists committee" means the New Mexico dental hygienists committee; 
C. "dentistry or dental hygiene" means the practice of dentistry or dental hygiene; and 
D. "licensee" means a dentist or dental hygienist licensed by the board. 


History: Laws 1994, ch, 55, § 31; 2003, ch. 409, § 21. The 2003 amendment, effective June 20, 2003, deleted 
Delayed repeals, — For delayed repeal of this section, . "of the New Mexico board of dental health care" following 
see 61-5A-30'NMSA 1978. "dental hygienists committee" at the end of Subsection B. 


61- 5B-3. Givin for restriction, Suspension, revocation, stipulation 
- or other limitation of license. (Repealed effective 
_ July 1, 2024.) 


The license of any dentist or dental hygienist to practice dentistry or dental hygiene in this state 
shall be subject to restriction, suspension, revocation, stipulation or may otherwise be limited in 
case of inability of the licensee to practice with reasonable skill and safety to patients by reason of 
one or more of the following: 

A. mental illness; . 

B. physical illness, including but not limited to deterioration through the aging process or loss 
of motor skills; 

C. habitual or excessive use or abuse of drugs, as defined in ‘the Controlled Substances Act 
[Chapter 30, Article 31 NMSA 1978]; or 
“ D. habitual or excessive use or abuse of alcohol. 


History: Laws 1994, ch. 55, § 82. ; . ANNOTATIONS 
. — For dé i i 
Delayed repeals or delayed repeal of this section, Jur, 2d, ALR. an d C. J, eS petaren eee on Rinhts 


see 61-5A-30 NMSA 1978. 
as to notice and hearing in proceeding to revoke or sus- 
pend license to practice medicine, 10 A.L.R.5th 1. 


61-5B-4. Board or dental hygienists committee; additional powers 
and duties as related to the Impaired Dentists and Dental 
Hygienists Act. (Repealed effective July 1, 2024.) 


A. If the board or dental hygienists committee has reasonable cause to believe that a person 
licensed to practice dentistry or dental hygiene is unable to practice with reasonable skill and 
safety to patients because of a condition described in the Impaired. Dentists and Dental Hygien- 
ists Act, the board shall cause an examination of such licensee to be made and'shall, following the 
examination, take appropriate action within the provisions of the Impaired Dentists and Dental 
Hygienists Act. 
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61-5B-5 PROFESSIONAL AND OCCUPATIONAL‘ LICENSES 61-5B-5 


B. Examination of a licensee pursuant to an order of the board shall be conducted by an ex- 
amining committee designated by the board. Each examining committee shall be composed of two 
duly licensed dentists or two duly licensed dental hygienists if the licensee is a dental hygienist 
and two duly licensed physicians, one of whom shall be a psychiatrist who is knowledgeable and 
experienced in the field of chemical dependency if a question of mental illness or dependency is in- 
volved. Whenever possible, examining committee members shall be selected for their knowledge or 
experience in the areas of alcoholism, chemical dependency, mental health and geriatrics and may 
be rehabilitated impaired dentists, dental hygienists or physicians. In designating the members of 
such examining committee, the board may consider nominations from the New Mexico dental as- 
sociation for the dentist member, the New Mexico dental hygienists' association for dental hygiene 
members thereof and nomination from the New Mexico medical society for the physician members 
thereof. No current members of the board, dental hygienists committee or New Mexico board of 
medical examiners [New Mexico medical board] shall be designated as a Member of an examining 
committee. ‘ 


History: Laws 1994, ch. 55, § 33. Delayed repeals. -— For delayed repeal of this section, 
Bracketed material. — The bracketed material was see.61-5A-30 NMSA 1978. 
inserted by the compiler and is not part of the law. , 


61-5B-5. Examination by committee. (Repealed effective July 1, 2024.) 


A. The examining committee assigned to examine a licensee pursuant to referral by the board 
shall conduct.an examination of the licensee for the purpose.of determining the fitness of the li- 
censee to practice dentistry or dental hygiene with,reasonable skill and safety to patients, either 
on a restricted or unrestricted basis, and shall report its findings and recommendations to the 
board. The findings and recommendations shall be based on findings by the examining committee 
that the licensee examined possesses one or more of the impairments set forth in the Impaired 
Dentists and Dental Hygienists Act and such impairment does, in fact, affect the ability of the li- 
censee to skillfully and safely practice dentistry or dental hygiene. The examining committee shall 
order the licensee to appear before it for hearing and give the licensee fifteen days notice of time 
and place of the hearing, together with a statement of the cause for such examination. The notice 
shall be served upon the licensee either personally or by registered or certified, mail with return 
receipt requested. 

B. Ifthe examining committee, in its discretion, deems a mental or physical examination of 
the licensee necessary to its determination of the fitness of the licensee to practice, the examining 
committee shall order the licensee to submit to such examination. Any person licensed to practice 
dentistry or dental hygiene in this state shall, by so practicing or by making or filing an annual 
registration to practice dentistry or dental hygiene in this state, be deemed to have: 

(1) given consent to submit to mental or physical. examination when so directed by ti the 
examining committee; and 

(2). waived all objections to the admissibility of the report of the examining committee to 
the board or the dental hygienists committee on the grounds of privileged communication. 

C. Any licensee who submits to a diagnostic mental or physical examination as ordered by the 
examining committee shall have a right to designate an accompariying individual to be present at 
the examination and make an independent report to the board. 

D. Failure of a licensee to comply with an examining committee order inde Subsection B of 
this section to appear before it for hearing or to submit to mental or physical examination under 
this section shall be reported by the examining committee to‘the board or dental hygienists com- 
mittee and, unless due to circumstances beyond the control of the licensee, shall be grounds for the 
immediate and summary suspension by the board of the licensee to practice dentistry or dental 
hygiene in this state until st ig aee order of the board. : 


History: Laws 1994, ch, 55, § 84. Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 
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61-5B-6 IMPAIRED DENTISTS AND DENTAL HYGIENISTS 61-5B-8 


61-5B-6. Voluntary restriction of licensure. (Repealed effective July 1, 
2024.) 


A. A fiderndbe may request in writing to the board a restriction to practice under his existing 
license, and the»board and the dental hygienists committee shall have authority; if it deems ap- 
propriate, to attach stipulations to the licensure of the licensee to practice dentistry or dental 
hygiene within specified limitations and waive the commencement of any proceeding. Removal of 
a voluntary restriction on licensure to practice dentistry or dental hygiene shall be'subject to the 
procedure for reinstatement of license. As a condition for econ g such orca limitation of 
practice, the board may require each licensee to: 

(1) agree to and accept care, counseling or treatment of physicians or cer appropriate 
health care providers acceptable to the board; 

(2) participate in a program of education prescribed by ries board; or 

(3) practice under the direction of a dentist eo ngers to the board for'a a jee ioe patiod 
of time. 

B. Subject to thes provisions of the Impaired Daritiats and Dental Hygienists Act, a violation 
of any of the conditions of the voluntary limitation of practice statement by such licensee shall 
be due cause for the refusal of paca or the suspension or revocation, of the license by the 
board: i, 


History: Laws 1994, ch.i55, § 35. Delayed repeals. — For delayed repeal of this section, 
see 61-5A-30 NMSA 1978. 


61-5B-7. Report to the board or dental hygienists committee; action. 
(Repealed effective July 1, 2024.) 


A. The examining committee shall report to the board or the dental hygienists committee its 
findings on the examination of the licensee, the determination of the examining committee as to 
the fitness of the licensee to engage in the practice of dentistry or dental hygiene with reasonable 
skill and safety to patients, either on a restricted or unrestricted basis, and any intervention that 
the examining committee may recommend. Such recommendation by the examining committee 
shall be advisory only and shall not be binding on the board. 

B. The board or dental hygienists committee may accept or reject the recommendation of the 
examining committee to permit a licensee to continue to practice with or without any restriction 
on his licensure to practice dentistry or dental hygiene or may refer the matter back to the exam- 
ining committee for further examination and report thereon. 

C. In the absence of a voluntary agreement by a licensee for restriction of the licensure 
of the dentist or the dental hygienist to practice dentistry or dental hygiene, any licensee 
shall be entitled to a hearing before the board under and in accordance with the procedure 
contained in the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] and a determi- 
nation on the evidence’ as to whether or not restriction, suspension or revocation of licensure 
shall be SSA 


History: Laws 1994, ch. 55, § 36, Delayed repeals. — For delayed repeal of this section, 
LEXS SOI hi forale see 61-5A-30 NMSA 1978. 


61-5B-8. Proceedings. (Repealed effective July 1, 2024.) 


A. The board may formally proceed against a licensee under the Impaired Dentists and Dental 
Hygienists Act in accordance with the procedures contained in the Uniform Licensing Act [61-1-1 
through 61-1-31 NMSA 1978]. 

B. When the licensee being considered for action is a dental hygienist, the board shall act upon 
recommendation of the dental hygienists committee on all aspects of procedures in the Impaired 
Dentists and Dental Hygienists Act. 
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C. At the conclusion of the hearing, the board or the dental hygienists: committee shall make 
the following findings: 

(1) whether or not the licensee is impaired by one of the erpunds for restriction, puanen- 
sion or revocation listed herein; 

(2) whether or not such impairment.does in fact limit the: ability ah the ligenseé ra Dancers 
dentistry or dental hygiene skillfully and safely; 

(3) to what extent such impairment limits the ability of the edh aed to practice. dentiabest 
or dental hygiene skillfully and safely and whether the board or dental hygienists committee finds 
that such impairment is such that the license should be suspended, kenpaleed or restricted in the 
licensee's practice of dentistry or dental hygiene; and 

(4) if the finding recommends suspension or restriction of the ability of the li¢éheee to 
practice dentistry or dental hygiene, then the board shall make specific recommendations as'to the 
length and nature of the suspension or restriction and shall BROPRRINADT how such mans petision or 
restriction shall be carried: out and supervised: 

D. At the conclusion of the hearing, the board or the dental yaieniats committee ara make a 
determination of the merits and may order.one or more of the following: 

(1) placement of.the licensee on probation on such terms and conditions as it deems proper 
for the protection of the public; 

(2) suspension or restriction of the license of the licensee to practice dentistry or dental 
hygiene for the duration of the licensee's impairment; 

(3) revocation of the license of the licensee to practice dentistry or dental hygiene; or 

(4) reinstatement of the license of the licensee to practice dentistry or dental hygiene 
without restriction. 

EK. The board may temporarily suspend the license of any licensee without.a hearing, simulta- 
neously with the institution of proceedings under the Uniform Licensing Act, if it finds that the 
evidence in support of the determination of the examining committee is clear and convincing and 
that continuation in practice would.constitute an imminent danger to public health and safety. 

F, Neither the record. of the proceeding nor any order entered. against a licensee may be used 
against the licensee in any other legal proceeding except upon judicial review. 


History: Laws 1994, ch, 55, § 37. Delayed repeals. — For delayed repeal of thi section, 
see 61-5A-30 NMSA 1978. 


61-5B-9. Reinstatement of license. (Repealed effective July 1, 2024.) 


A. A licensee whose licensure has been restricted, suspended or revoked under the Impaired Den- 
tists and Dental Hygienists Act,.voluntarily or by action of the board, shall have a right at reasonable 
intervals to petition for reinstatement of the license and to demonstrate that the licensee.can resume 
the competent practice of dentistry or dental hygiene with reasonable skill and safety to patients. 

B. The petition shall be made in writing. If the licensee is a dental hygienist, the dental hygien- 
ists committee shall be advised and given all information so that their, recommendation can be 
given to the board. 

C. Action of the board on the petition shall be initiated by referral to and examination by the 
examining committee. 

D. The board may, in its discretion, upon written recommendation of the examining comma 
restore the licensure of the licensee on a general or limited basis. 


History: Laws 1994, ch. 55, § 38. ~ Delayed tbgeals. 2 For helss'ed repeal of this ectibn, 
see 61-54-30 NMSA 1a7e. ' ; | 


61-5B- 10. Inipeired dentists and dental hvateriste treatment j program. 
(Repealed effective July 1, 2024.) — prene 


A. The board has the authority to ‘enter into an areata with. a scmrinsiits bdrecne ce to 
implement an impaired dentists and dental hygienists treatment program. 
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61-5B-11 DENTAL AMALGAM WASTE REDUCTION 61-5C-1 


B. For the purposes of this section, "impaired dentists and dental hygienists treatment pro- 
gram" means a program of care and rehabilitation services provided by those organizations autho- 
rized by the board to provide for the detention, intervention si monitoring oF an impaired dentist 
or dental hygienist. 


History: Laws 1994, ch. 55, § 39. Delayed repeals. — For delayed repeal of this section, 
ry OF ; see 61-5A-30 NMSA 1978,,') », 


61-5B-11. Impaired dentists and dental hygienists fund created. 
(Repealed effective July 1, 2024.) 


A. There is created an “impaired dentists and dental hygienist fund". 

B. The fund shall be initially established by an assessment to all licensees as determined by 
the board and the dental hygienists committee. 

C. All funds received by the board for an impaired assessment, either special or at time of reli- 
censure, shall be deposited with the state treasurer, The state treasurer shall credit this money to 
the impaired dentists and dental hygienists fund. 

D. Payments out of the fund shall be on vouchers issued and ened by the pecrefarsecmencurer 
of the board upon warrants drawn by the department of finance and administration i in accordance 
with the responsibilities of the board as approved by that department. 

EH, All amounts paid into the fund are subject to the order of the board and are to be used 
only for meeting necessary expenses incurred in executing the provisions and duties of the Im- 
paired Dentists and Dental Hygienists Act. All money unused at the end of any fiscal year shall 
remain in the fund for use in accordance with provisions of the Impaired Dentists and Dental 
Hygienists Act. © 

F. Licensees shall be assessed an impaired fee at the time of renewal. The amount of the fee 
shall be determined by the board and the committee and shall be established to meet the need for 
enforcing the Impaired Dentists and Dental Hygienists Act. 

G. The fund shall be used for the purpose of administration, testing, motttering, hearings and 
consultation fees by the board or dental hygienists committee or their agent, which are necessary 
to enforce the Impaired Dentists and Dental. Hygienists Act. It is not the purpose of the fund to 
pay for treatment of impaired dentists and dental hygienists. 


History: Laws 1994, ch. 55, § 40. Delayed repeals. — For delayed repeal of this section, 
: see 61-5A-30 NMSA 1978. 


ARTICLE 5C 
Dental Amalgam Waste Reduction 
Sec. Sec. 
61-5C-1. Short title. ; . 61-5C-4. Exemption for certain dental offices. 
61-5C-2. Definitions. | ? ~ 61-5C-5. Reporting. 


61-5C-3. Installation of amalgam separator required. 61-5C-6. Enforcement. 


61-5C-1. Short title. 


Seruatie 1 through 6 [61-5C-1 to 61-5C-6 NMSA 1978] of this act may be, cited as the "Dental 
Amalgam Waste Reduction Act". 


History: Laws 2013, SOCAL pega “TV, § 28, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 206 contained no adjournment of the legislature, — : 
effective date provision, but, pursuant to N.M. Const., art. > 
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6150-2: Definitions. 


As used in the Dental Amalgam Waste Reduction Act: 

A. "amalgam" means a dental restorative material that is typically campoged of mercury, sil- 
ver, tin and copper, along with other metallic elements, and that is used by a dentist to restore a 
cavity ina tooth; 

B. "amalgam separator" means a device that removes dental amalgam from the waste stream 
prior to discharge into either the local public wastewater system or a private septic system and 
that meets a minimum. removal efficiency in accordance with international standards contained in 
ISO 11143, Dental Equipment “Amalgam Separators, published by the international organization 
for standardization; and 

C. "dental office" means a fixed physical structure in which dental services are provided to pa- 
tients by dentists and dental professionals licensed or certified by the New Mexico board of dental 
health care under the management of a licensed owner, operator or designee. 


History: Laws 2013, ch. 206, § 2. IV, § 28, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2018, ch. 206 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-5C-3. Installation of amalgam separator required. 


By December 31, 2014, a dental office shall install an appropriately sized amalgam separa- 
tor system and, upon inspection for cause, shall demonstrate to the New Mexico board of dental 
health care proper installation, operation, maintenance and amalgam waste recycling or disposal 
in accordance with an amalgam separator manufacturer's recommendations. The New Mexico 
board of dental health care shall consider noncompliance with the Dental Amalgam Waste Reduc- 
tion Act as unprofessional conduct subject to the penalties and discipline of the board pursuant to 
the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] and the Dental Health Care Act 
[Chapter 61, Article 5A NMSA 1978]. 


History: Laws 2013, ch. 206, § 3. TV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 206 contained no ‘adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-5C-4, Exemption for certain dental offices. 


An amalgam separator system shall not be required for the offices or clinical site of: 


A. a dental office that is not engaged in amalgam placement, removal or modification; 

B. an orthodontist; 

C. a periodontist; 

D. an oral maxillofacial surgeon; 

E. an oral maxillofacial radiologist; 

F. an oral pathologist; or 

G. a portable dental office without a fixed connection for wastewater discharge. 

History: Laws 2018, ch. 206, § 4. IV, § 23, was effective June 14, 2018, 90 days after the 


Effective dates. — Laws 20138, ch. 206 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-5C-5. Reporting. 


A dental office shall report the model and size of its amalgam separator system within ninety 
days of installation to its local publicly owned water treatment facility, where applicable, and to 
the New Mexico board of dental health care. A dental office shall report its compliance and main- 
tain records of the operation, maintenance and recycling or disposal of amalgam waste for every 
consecutive three-year period following the installation of its amalgam separator system and shall 
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report the information upon request for cause to the New Mexico board of dental health care. The 
New Mexico board of dental health care shall retain the reported information for review coincident 
with the board's licensing and renewal functions. 


History: Laws 2013, ch. 206, § 5. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 206 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-5C-6. Enforcement. 


The New Mexico board of dental health care shall initiate disciplinary proceedings for willful 
and persistent noncompliance with the provisions of the Dental Amalgam Waste Reduction Act. 


History: Laws 2013, ch. 206, § 6. IV, § 23; was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 206 coniteindad no adjournment of the legislature. 
effective date provision, but , pursuant to.N.M. Const., art. 


ARTICLE 6 


Medicine and Surgery - 


Sec. Sec. 
61-6-1. Short title; purpose. 61-6-15.1. Summary suspension or restriction of li- 
61-6-2._ New Mexico medical board; appointment; terms; cense. 
qualifications. 5a he 61-6-16. Reporting of settlements and judgments, pro- 
61-6-3. Meetings of the board; quorum. fessional review actions and acceptance of 
61-6-4. Election; duties of officers; reimbursement of surrendered license; immunity from civil 
board members. damages; penalty. 
61-6-5. Duties and powers, 61-6-17. Exceptions to act. 
61-6-6. Definitions. 61-6-17.1. Temporary licensure exemption; out-of-state 
61-6-7, Repealed. physicians; out-of-state sports teams. 
61-6-7.1. Recompiled. 61-6-18. Medical students; interns; residents; fellows. | 
61-6-7.2. Recompiled. 61-6-18.1, Public service license. 
61-6-7.3. Recompiled. 61-6-19. Fees. 
61-6-7.4. Recompiled. 61-6-20. Practicing without license; penalty. 
61-6-8 to'61-6-8.1: Repealed. © 61-6-21. Continuing medical education; penalty. 
61-6-9. Recompiled. 61-6-22. Injunction to prevent practice without a li- 
61-6-10... Recompiled. aban cense. 
61-6-10.1, Recompiled. 61-6-23. Investigation; subpoena. 
61-6-10.2. Recompiled. 61-6-24. Limitations on actions. 
61-6-10.3. Recompiled. 61-6-25. False statement; penalty. 
61-6-10.4, Recompiled. He's 61-6-26. Triennial renewal fees; penalty for failure to re- 
61-6-10.5. Recompiled. new license. 
61-6-10.6. Recompiled. 61-6-27. Issuance and display of renewal certificate. 
61-6-10.7,  Recompiled. ; 61-6-28. Licensed physicians; changing location. 
61-6-10.8. Repealed. ‘ 61-6-29. Repealed. 
61-6-10.9. _Recompiled. 61-6-30. Restoration of good standing; fees and other re- 
61-6-10.10. Recompiled. . quirements. 
61-6-10.11. Recompiled. | 61-6-31. Disposition of funds; New Mexico medical board 
'61-6-11. Physician licensure... , fund created; method of payments. 
61-6-11.1. Telemedicine license. _. 61-6- 31.1. Board of medical examiners [New Mexico medi- 
61-6-12. Criminal offender's character evaluation. — cal board] fund; authorized use. 
61-6-18. Physician licensure by endorsement. . 61-6-32. Termination of suspension of license for men- 
61-6-14. Organized youth camp or school temporary li- tal illness; restoration; terms and condi- 
censes and temporary licenses for out-of-._ . tions, 
state physicians. 61-6-33. Licensure status. 
61-6-15. License may be refused, revoked or suspended; 61-6-34. Protected actions; communication. 
licensee may be fined, censured or repri- 61-6-35. Repealed. 


manded; procedure; practice after suspen- 
sion or revocation; penalty; unprofessional 
and dishonorable conduct defined; fees and 
expenses. 


61-6-1. Short title; purpose. 
A. Chapter 61, Article 6 NMSA‘1978 may be cited as the "Medical Practice Act". 
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B. In the interest of the public health, safety and welfare and to protect the public from the 
improper, unprofessional, incompetent and unlawful practice of medicine, itis necessary to pro- 
vide laws and rules controlling the granting and use ofthe privilege to practice medicine and to 
establish a medical board to implement and enforce the laws and rules. 

C. The primary duties and obligations of the medical board are to issue licenses to qualified 
health care practitioners, including physicians, physician assistants and anesthesiologist assis- 
tants, to discipline incompetent or unprofessional physicians, physician assistants or anesthesiolo- 
gist assistants and to aid in the rehabilitation of impaired physicians, physician assistants and 


anesthesiologist assistants for the purpose of protecting the public. 


History: 1978 Comp., § 61-6-1, enacted by Laws 
1989, ch. 269, § 1; 2003, ch. 19, § 1; 2021, ch. 54, § 16. 

Recompilations. — Laws 1989, ch, 269, § 2 recompiled 
former 61-6-1 NMSA 1978, relating to appointment, quali- 
fications and terms of board of medical examiners, as 61- 
6-2 NMSA 1978, effective July 1, 1989. 

Cross references. — For Sexual Assault Survivors 
Emergency Care Act, see 24-10D-1 NMSA 1978 et: eq." 

The 2021 amendment, effective June 18, 2021, in Sub- 
section C, after "qualified", added "health care practitio- 
ners, including": 

The 2008 amendment, effective June 20, 2003, substi- 
tuted "medical board" for "board of medical examiners" in 
Subsections B and C; in Subsection C, inserted "anesthe- 
siologist assistants" three times and deleted "to register 
qualified’ preceding "physician assistants’. 


ANNOTATIONS 


License requirement does not violate first amend- 
ment rights. — The Medical Practice Act does not purport 
to regulate the expression of ideas or opinions concerning 
effective treatments or other issues of public concern, nor 
does it require all speakers at seminars held in New Mex- 


requires those who engage in conduct in New Mexico that 
amounts to the practice of medicine to obtain a New Mexico 
license, Thus, any burden on the exercise of first. amend- 
ment rights is at best minimal and incidental, and the 
act leaves open alternative channels of communication 
through which ideas and opinions can be expressed. State v. 


; Ongley, 1994-NMCA-073, 118 N.M. 431, 882 P.2d 22. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of contractual restrictions on right of 
medical practitioner to practice, incident to sale of prac- 
tice; 62 A.L.R.3d 918. 

Validity and construction of contractual restrictions on 
right of medical practitioner to practice, incident to part- 
nership agreement, 62 A.L.R.3d 970. 

Validity and construction of contractual restrictions on 
right of medical practitioner to practice, incident to em- 
ployment agreement, 62 A.L.R.3d 1014. 

Liability for interference with: physician-patient rela- 
tionship, 87 A.L.R.4th 845. 

State law criminal liability of licensed physician for 
prescribing or dispensing drug or similar controlled sub- 
stance, 13 A.L.R.5th 1. 

Construction and application of learned-intermediary 
doctrine, 57 A.L.R.5th 1. 


ico to be licensed to practice in New Mexico, The act simply 


61-6-2. New Mexico medical board; appointment; terms; qualifications. | 


A. There is created the "New Mexico medical board", consisting of eleven members. The board 
shall be composed of two public members, one physician assistant and eight reputable physicians, 
at least two of whom shall be osteopathic physicians and at least two of whomshall be medical 
physicians. The osteopathic physicians and the medical physicians shall be of known ability, shall 
be graduates of medical colleges or schools in good standing and shall have been licensed physi- 
cians in and bona fide residents of New Mexico for a period of five years immediately preceding the 
date of their appointment. The physician assistant shall have been a licensed physician assistant 
and a resident of New Mexico for at least five years immediately preceding the date of appoint- 
ment, Public members of the board shall be residents of New Mexico, shall not have been: licensed 
by the board as a health care practitioner over which the board has licensure authority and shall 
have no significant financial interest, direct or indirect, in the occupation regulated, 

B. The governor shall appoint the medical physician members from a list of names eo eigee! 
to the governor by the New Mexico medical society or its authorized governing body or council. The 
list shall contain five names of qualified medical physicians for each medical physician member to 
be appointed, Medical physician member vacancies shall be filled in the same manner, 

C. The governor shall appoint osteopathic physician members from a list of names submagtted 
to the governor by the New Mexico osteopathic medical association or its authorized governing 
body or council. The list shall contain five names of qualified osteopathic physicians for each osteo- 
pathic physician member to be appointed. Osteopathic physician member vacancies shall be filled 
in the same manner. 

D. The governor shall appoint the physician assistant member from a list of names submitted 
to the governor by the New Mexico academy of physician assistants or its authorized governing 
body or council. The list shall contain five names of qualified physician, assistants. 
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E. Members shall be appointed to four-year terms, staggered so that not more than three terms 
expire in a year. All board members shall hold office until their successors are appointed. 

F,, A board member failing to attend three consecutive meetings, either regular or special, shall 
automatically be removed as a member of the board unless excused from attendance by the board 


for good cause shown. 


History: Laws 1923, ch. 44, § 1; C.S. 1929, § 110-101; 
1941 Comp., § 51-501; Laws 1949, ch. 139, § 1; 1953 
Comp., § 67-5-1; Laws 1955, ch. 44 [§ 1]; 1969, ch. 46, 
§ 1; 1979, ch. 40, § 1; 1978 Comp., § 61-6-1, recompiled 
as § 61-6-2 by Laws 1989, ch. 269, § 2; 1991, ch. 189, 
§ 9; 20038, ch. 19, § 2; 2021, ch. 54, § 17. 

Compiler's notes. — Laws 1989, ch. 269, § 32 repealed 
former 61-6-2. NMSA 1978, as amended by Laws 1955, ch. 
44, § 1, relating to meetings and quorums of the board, 
effective July 1, 1989. For present:comparable provisions, 
see 61-6-3 NMSA 1978. 

Cross references, — For Uniform Licensing Act, see 
61-1-1 NMSA 1978 et seq. \. 

The 2021 amendment, effective June 18, 2021, in- 
creased the number of members of the New Mexico medi- 
cal board from nine members to eleven members, increased 
the number of physicians to be appointed to the board, re- 
quired that at least two of the members be osteopathic phy- 
sicians and two of the members be medical physicians, and 
prohibited health care practitioners over which the board 
has licensure authority from being public members of the 
board; in Subsection A, after "consisting of", changed "nine" 
to "eleven", after "physician assistant and", changed "six" 
to "eight", after "reputable physicians", added "at least two 
of whom shall be osteopathic physicians and at least two of 
whom shall be medical physicians, The osteopathic physi- 
cians and the medical physicians shall be", and. after "shall 
not have been licensed by the board", deleted "or have prac- 
ticed as a physician" and added "as a health care provider 
over which the board has licensure authority"; and added a 
new Subsection C and redesignated former Subsections C 
through Eas Subsections D through F, respectively. 

Temporary provisions. — Laws:2021, ch. 54, § 48 pro- 
vided: 

A. On June 18, 2021, all functions, personnel, money, ap- 
propriations, records, furniture, equipment, supplies and 
other property of the board of osteopathic medicine are 
transferred to the New Mexico medical board. 

B. On June 18, 2021, all contractual obligations of the 
board of osteopathic medicine are binding on the New 
Mexico medical board. 

C. On June 18, 2021, all references in law to the board of 
osteopathic medicine shall be deemed to be references to 
the New Mexico medical board. _ 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "New Mexico medical board" for "Board of medical 
examiners" in the section heading; in Subsection A, sub- 
stituted "New Mexico medical board, consisting of nine 
members" for "board of medical examiners, consisting of 
eight members" in the first sentence, inserted "one physi- 
cian assistant" preceding "and six reputable", deleted "as 
defined in Section 61-6-6 NMSA 1978" in the second sen- 
tence, inserted the present third sentence, and inserted 
"by the board" in the last sentence; added present Subsec- 
tion C and redesignated former Subsections C and D as 
Subsections D and E, and rewrote present Subsection D. 

Temporary provisions. — Laws 2003, ch. 19, § 28, ef- 
fective June 20, 2003, provided that all functions, person- 
nel, appropriations, money, records, equipment, supplies 
and other property of the New Mexico board of medical 
examiners shall be transferred to the New Mexico medical 
board; all contracts of the New Mexico board of medical 
examiners shall be binding and effective on the New Mex- 
ico medical board; and all references in law to the New 


Mexico board of medical examiners shall be deemed to be 
references to the New Mexico medical board. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, increased the membership of the board from six 
members to eight members and, in the second sentence, sub- 
stituted "two public members and six reputable physicians" 
for "one public member and five reputable physicians" and 
"licensed physicians" for "registered practitioners"; deleted 
former Subsection C which read "Two of the physician 
members of the board first appointed shall hold their offices 
for a period of two years, and the remaining three physician 
members shall hold their offices for a period of four years, 
Thereafter, the physician members shall hold their offices 
for a period of four years. All board members shall hold of- 
fice until their successors are appointed and qualified"; des- 
ignated former Subsections D and E as Subsections C and 
D, rewriting present Subsection C which read "The public 
member shall be appointed to a four-year term"; and made 
related and minor stylistic changes in Subsections A and B. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-1 NMSA 1978; 
inserted "or schools" near the middle of the second sentence 
of Subsection A; substituted the present provisions of Sub- 
section D for " The public member, upon the effective date 
of this act, shall be appointed to a term expiring January 1, 
1982: Thereafter the public member shall be appointed to a 
four-year term"; substituted all of the present language of 
Subsection E following ' 'removed" for "as a member of this 
board"; and made minor stylistic changes throughout the 
section. 


ANNOTATIONS 


Governor's power not usurped. — Requirement that 
the governor appoint to the board of medical examiner's 
nominees who were submitted by the New Mexico medi- 
cal society, where only the governor has this prerogative, 
would not unconstitutionally usurp the governor's power. 
Seidenberg v. N.M. Bd. of Med. Exam'rs, 1969-NMSC-028, 
80 N.M. 135, 452 P.2d 469. 

Review of board's proceedings. — On review of pro- 
ceedings of board of medical examiners, court is limited to 
a determination of whether the board's order was reason- 
able, lawful and had substantial evidence to support it. 
Seidenberg v. N.M. Bd. of Med, Exam 'rs, 1969-NMSC-028, 
80 N.M. 135, 452 P.2d 469. 

Corporation to perform medical services. — Be- 
cause the legislature chose to expressly prohibit the cor- 
porate practice, apart from professional corporations, in 
the case of dentists and podiatrists, and chose to expressly 
permit, with limitation, other forms of corporate practice 
in the case of psychologists and engineers, it may be in- 
ferred from the legislature's silence in the case of medical 
doctors that a corporation may be formed to provide pedi. 
cal services. 1987 Op. Att'y Gen. No. 87-39. 

A corporation, organized and controlled by Aohnhyaicens 
may provide medical services to the general public through 
employed physicians, unless prohibited by statute or unless 
it exercises lay control of medical judgment or engages in 
lay exploitation of the medical profession in a manner pro- 


. hibited by public policy. 1987 Op. Att'y Gen. No. 87-39. 
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Optometry as within statute relating to practice of med- 
icine, 22 A.L.R. 1173. 
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Constitutionality of statute prescribing conditions of 
practicing medicine or surgery as affected by question of 
discrimination against particular ‘school or method, 54 
A.L.R. 600. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


Liability to patient for results of medical. or surgi- ef 


cal treatment by one not licensed as required by law, 57 
A.L.R, 978. 

Practice of medicine or surgery, interstate commerce 
clause as affecting requirement of license, 82 A.L.R. 1388. 

Right of corporation or individual, not himself licensed, 
to practice medicine or surgery through licensed employ- 
ees, 103 A.L.R. 1240. 

Newspapers, magazines or radio, practice of medicine 
through, 114 A.L.R. 1506. 

Dentist as a physician or surgeon. within statutes, 115 
A.L.R. 261. 

Treatment by electricity as practice of medicine or sur- 
gery within statute, 115 A.L.R. 957, 

Medical practice acts, health service plan as violation of, 
119 A.L.R. 1290, 

Prescriptions, one who fills under reciprocal arrange- 
ment with physician, as subject to charge of practice of 
medicine without license, 121 A.L.R, 1455, 

Application to masseurs of statutes governing practice 
of medicine, 17 A.L.R.2d 1183. 

Constitutionality and construction of statutes or regu- 
lations prohibiting one who has no license to practice 
medicine from owning, maintaining or operating an office 
therefor, 20 A.L.R.2d 808. , 

Malpractice in diagnosis and treatment of brain inju- 
ries, diseases or conditions, 29 A.L.R.2d 501, 

Liability for injury by X-ray, 41 A.L.R.2d 329, 

Illegal practice of medicine under statute, ordinance or 
other measure involving chemical treatment of public wa- 
ter supply, 43 A.L.R.2d 453. 

Malpractice: duty and liability of anesthetist, 53 
A.L.R.2d 142, 49 A.L,R.4th 63. 

Malpractice: treatment of fractures or dislocations, B4 
A.L.R.2d 200. 

Liability of physician for extending operation or treat- 
ment beyond that expressly authorized, 56 A.L.R.2d 695. 

Liability of physician for lack of diligence in attending 
patient, 57 A,L.R.2d 379, 

Liability of physician who abandons case, 57 A.L.R.2d 
432, 

Malpractice in nose and throat treatment, 58 A.L.R.2d 
216. 

Malpractice in administering medicine to which patient 
is unusually susceptible or allergic, 64 A.L-R.2d 1281. 

Malpractice in treatment of tuberculosis, 75 A.L.R.2d 
814, 

Malpractice in treatment of the ear, 76 A.L.R.2d 783." 

Physician's or surgeon's malpractice in connection with 
care and treatment of hemophiliac or diagnosis of hemo- 
philia, 1A.L.R.3d 1107. 

Practice by attorneys and physicians as corporate enti- 
ties or associations under professional service corporation 
statutes, 4 A.L.R.3d 383. 


61-6-3 


Physician's or surgeon's malpractice in connection 
with diagnosis or treatment of rectal or anal disease, 5 
A.L.R.3d 916. 

Malpractice in connection with intravenous or other 
forced or involuntary feeding of patient, 6 A.L.R.3d 668., 

Validity and construction of contract exempting hos- 
pital or doctor from liability for negligence to patient, 6 
A.L.R.3d 704. 

Liability of physician, surgeon, anesthetist or dentist 
for injury resulting from foreign object left in, patient; 10 
A.L.R.3d 9. 

Liability of operating surgeon for negligence of nurse 
assisting him, 12 A.L.R.3d.1017. 

Liability in connection with insertion of ‘prosthetic or 
other corrective devices in patient's body, 14 A.L.R.3d 967. 

Liability of physician or hospital where patient suffers 
heart attack or the like while undergoing unrelated medis 
cal procedure, 17 A.L.R.3d 796. 

Malpractice in diagnosis and treatment of diseases or 
conditions of the heart or vascular system, 19.A.L.R.3d 825. 

Doctor's liability for mistakenly, ad miiateniag drug, 23 
A,L.R.3d 1334. 

Medical malpractice, ‘and measure and ala ices of dam- 
ages, in connection with sterilization or birth control pro- 
cedures, 27 A.L.R,3d 906, 

Malpractice in diagnosis and treatment of tetanus, 28 
A.L.R.3d 1364, 

Malpractice in connection with diagnosis and treatment 
of epilepsy, 30 A.L.R.3d.988, 

Physician's failure to advise patient to consult special: 
ist or one qualified in a method of treatment which physi- 
cian is not qualified to give, 35 A.L.R.3d 349. 

Attending. physician's liability for injury caused by 
equipment furnished by hospital, 35 A.L.R.3d 1068. 

Liability ,of physician. or dentist for injury to patient 
from physical condition of office. premises, 36 A.L.R.3d 
1341. 

Liability for negligence in diagnosing, or treating aspi- 
rin poisoning, 36 A.L,R,3d. 1358. 

Surgeon's liability for inadvertently injuring organ 
other than that intended to be operated on, 37,A.L.R.3d 
464, 

Release of one responsible for injury as affecting liabil- 
ity of physician or surgeon for negligent treatment of in- 
jury, 39 A.L.R.3d 260, 

Recovery against.physician on basis of breach of con- 
tract. to.achieve particular result or cure,,43 A.L.R.3d 
1221. 

Physician’ s tort Hability for unauthorized disclosure of 
confidential information about patient, 48 A.L.R.4th 668. 

,Construction and application of,"Good,Samaritan" stat- 
utes, 68 A.L.R.4th 294. 

Tort. liability of medical society or professional as- 
sociation for failure to discipline or investigate: negli- 
gent or otherwise incompetent. medical practitioner, 72 
A.L.R.4th 1148, 

70 C.J.8. Physicians, Surgeons, and Other Health- Care 
Providers § 21; 73 C.J.S, Public. Administrative Law and 
Procedure § 13. 


61-6-3. Meetings of the board; quorum. 


A. 


The board shall hold: four regular meetings every: fiscal year. 


B. During the second quarter of each year, the board shall hold its annual meeting and shall 


elect officers. 
C. 


In addition to the regular meetings, the board may hold special meetings at the alt of the 


president after written notice to all members of the board or at the written or r electronic request of 


any two members., 
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D. A majority of the members: of the board shall constitute a quorum and shall be capable of 
conducting any board business. The vote of a majority of a quorum shall prevail, even theueh the 
vote may not apioniar an riba pe ae of all the board members. 


‘Bata 1978 Kokics § 61-6-3, enacted by Laws ay ANNOTATIONS 
1989, ch, 269, § 3; 2008, ch. 19, § 3; 2021, ch. 54, §18. +] 

Repeals and atta pnt Rd Laws 1989, Noh 269, Implied powers of board. — Although the statutes 
§ 3 repealed former’ 61-6-3 NMSA 1978, as pebowded are silent in respect to the powers of the board to contract 
by Laws 1979; ch; 63, § 1, relating to hand of secretary- generally, the board possesses the implied authority nec- 
treasurer, reimbursement of board members and duties of essary to fulfill the duties for which the board was cre- 
officers, and enacted a new section, effective July 1, 1989. ated. Among the implied 'powers of the board would be the 

The 2021 amendment, effective June 18, 2021, in Sub- _ authority to maintain office equipment, files and records 
section B, after "annual meeting", deleted "during which incident to the carrying out of the board's statutory func- 
it" and added "and". tions. 1961-62 Op. Att'y Gen. No. 62-87. 

The 2003 amendment, effective June 20, 20038, de- Board of medical examiners may negotiate 
leted'"Two of those meetings shall’be licensing meetings" lease of office space for board use; however, such 
from end of Subsection A; deleted former Subsection C lease may not, in the absence of specific statutory au- 
relating to regular licensing meetings and redesignated thority, lawfully be entered into for a time period in 
former Subsections D and E as Subsections C and D; in- excess of that for which the legislature has‘made an 
serted "or electronic" following "at the written" in present appropriation for the payment of such expenses. 1961- 


bepetionG, , _ 62 Op, Att'y Gen. No. 62-87. _. 
Subpactien . Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders § 21. : 


61- ce 4, Election; duties of dtdders! reimbursement of board members. 


A. “At its annual meeting, the board shall elect a chair, a vice chair eel a Se etolacbkrisamittons 

.B.. The chair shall preside over the: meetings and affairs of the board. 

C. The vice chair shall perform such duties as may be assigned by the chair and shall serve as 
chair due to the absence or incompetence of the chair. 

D. The secretary-treasurer shall be a physician member of the board and shall: 

(1). ureview apnlestions: for licensure and interview applicants to determine eligibility for 
licensure; « 
(2) - issue temporary fiscal pursuant to Section 61-6-14 NMSA 1978; 
(8) - serve on committees related to board activities that require physician participation; 
(4) serve as 4 consultant on medical practice issues when a board action is not required; and 
. (5) «perform any other functions assigned: by the board or by the chair. 

E. The secretary-treasurer may be compensated at the discretion of the board. 

F. Board members shall receive per diem and mileage as provided in the Per Diem and Mile- 
age Act.{10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite 
or allowance, except that the secretary-treasurer may be additionally compensated:as provided in 
Subsection E.of this section and board members may be additionally compensated in accordance 
with Subsection G of this section. 

. .G. Board members or agents performing interviews of applicants pay tae compensated at “ie 
board's discretion. ) / 


History: 1978. Comp., § 61-6-4, enacted by Laws The 2003 amendment, effective June 20, 20038, sub- 
1989, ch, 269, § 4; 2003, ch, 19, § 4; 2021, ch. 54, § 19. stituted "chair" for "president" throughout Subsections A 

Recompilations. — Laws 1989; ch. 269, § 6 recompiled to C; deleted former Paragraphs (1) to (4) of Subsection D 
former 61-6-4 NMSA. 1978, relating to’ definitions, as 61- relating to the duties of the secretary-treasurer and added 
6-6 NMSA 1978, effective July 1,1989. . present Paragraphs (1) to (4) of Subsection D; substituted 

The: 2021 amendment, effective June. 18, 2021, -re- "chair" for "president between meetings” at the end of 
quired that, the secretary-treasurer of the New Mexico Paragraph (5) of Subsection D; in Subsection G, inserted 
medical board be a physician member of the board; and in “or agents" near the beginning, and deleted :"as‘required 
Subsection D, after "shall", added "be a physician member by Sections 61-6-11 and 61-6-13 NMSA 1978" following "of 
of the board and shall". ps applicants". 


61-6-5. Duties and powers. 
The board shall: 
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A. enforce and administer the provisions of the Medical Practice Act, the Physician Assistant 
Act [Chapter 61, Article 6C NMSA 1978], the Anesthesiologist Assistants Act [Chapter 61, Article 
6D NMSA 1978], the Genetic Counseling Act [61-6A-1 to 61-6A-10 NMSA 1978], the Impaired 
Health Care Provider Act [Chapter 61, Article 7 NMSA 1978], the Polysomnography Practice Act 
[61-6B-1 to 61-6B-10 NMSA 1978], the Naturopathic Doctors' Practice Act [61-12G-1 through 61- 
12G-13 NMSA 1978] and the Naprapathic Practice Act [61-12F-1 to 61-12F-11 NMSA 1978]; 

B. promulgate, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], 
all rules for the implementation and enforcement of the provisions of the Medical Practice Act, 
the Physician Assistant Act, the Anesthesiologist Assistants Act, the Genetic Counseling Act, the 
Impaired Health Care Provider Act, the Polysomnography Practice Act, the Naturopathic Doctors’ 
Practice Act and the Naprapathic Practice Act; 

C. adopt and use aseal; 

D. administer oaths to all applicants, witnesses and others appearing before the board, as ap- 
propriate; 

K. take testimony on matters within the board's jurisdiction; 

F, ‘keep an accurate record of all its meetings, receipts and disbursements; 

G. maintain records in which the name, address and license number of all licensees shall 8 
recorded, together with a record of all forme renewals, suspensions, revocations, probations, stip- 
ulations, censures, reprimands and fines; 

H. discipline licensees or deny, review, suspend and revoke licenses to practice medicine and 
censure, reprimand, fine and place.on probation and stipulation licensees and. applicants in accor- 
dance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978] for any cause stated in 
the law that the board is charged with enforcing; . 

I. hire staff and administrators as necessary to carry out the provisions of the Medical Practice 
Act; 

J. have the Saihority to hire or contract with investigators to investigate possible violations of 
the Medical Practice Act; 

K. . have the authority to hire a competent attorney to give advice and counsel in regard to any 
matter connected with the duties of the board, to represent the board in any legal proceedings 
and to aid in the enforcement of the laws in relation to a health care profession or occupation over 
which the board has authority and to fix the compensation to be paid'to such iit penvariedt, 
however; that such attorney shall be compensated from the funds of the board; 

L. establish continuing’education requirements for licensed practitioners over which the board 
has authority; 

M. establish committees as it deems necessary for carrying on its business; 

N.) hire or contract with a licensed physician to serve as medical director and fulfill iat 
duties of the secretary-treasurer; 

O. establish and maintain rules related to the management of pain based on review of national 
standards for pain management; and 

P. ‘have the authority to waive licensure fees for the purpose of the recruitment and retention 
of health care practitioners over which the board has authority. . | 


History: 1953 Comp., § 67-5-3.2, enacted by Laws with", deleted "the Uniform Licensing Act and"; in Subsec- 
1978, ch. 361, § 2; 1989, ch: 269, § 5; 2003, ch. 19, § 5; tion H, deleted "grant" and added "discipline licensees or", 
2005, ch. 140, § 5; 2008, ch. 53 § 11; 2008, ch. 54, § 11; deleted "Medical Practice Act, the Implied Health Care 
2008, ch 55, § 1; 2011, ch. $1, § 1; 2019, ch. 244, § 15; Provider Act, the Naturopathic Doctors' Practice Act and 
2021, ch. 54, § 20; 2022, ch. 39, § 28. the Naprapathic Practice Act" and added "law that the 
’ Cross.reference. — For provisions of the Pain Relief board is charged with enforcing"; and in Subsection K, 
Act, see 24-2D-1 NMSA 1978 et seq. after "the laws in relation to", deleted "the medical" and 

The 2022 amendment, effective May 18, 2022, re- added "a health care", and after "profession", added "or 
moved a provision requiring the New Mexico medical occupation over which the board has authority": 
board to adopt, publish and file rules in accordance with The 2021 amendment, effective June 18, 2021, made 
the Uniform Licensing Act, leaving in place a requirement changes to reflect the New Mexico medical board's new 
that the board promulgate rules in accordance with the regulatory oversight; in Subsection L, after "continuing", 
State Rules Act; clarified that the medical board is re- deleted "medical", and after "licensed", deleted -"physi- 
quired to follow the provisions of the Uniform Licensing cians and continuing education requirements for physi- 
Act for disciplinary matters; in the section heading, added cian assistants" and added "practitioners over which the 
"Medical board"; in Subsection B, deleted "adopt, publish board has authority"; and in Subsection P, after "the pur- 
and file" and added "promulgate", and after "in accordance pose of", deleted "medical doctor" and added "the", and 
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after "retention", added'"of health care practitioners over 
which the board has authority". 

Temporary PIGVERIORSe= Laws 2021, ch. 54, § 48 pro- 
vided: 

A. On June 18, 2021, all functions, personnel, money, 
appropriations, records, furniture, equipment, supplies 
and other property of the board of osteopathic medicine 
are transferred to the New Mexico medical board. 

B. On June 18, 2021, all contractual obligations of the 
board of osteopathic medicine are binding on the New 
Mexico medical board. 

C,. ‘On June 18, 2021 of, all’ references in law to the 
board of osteopathic medicine shall be deemed to be refer- 
ences to the New Mexico medical board. 

The 2019 amendment, effective June 14, 2019, re- 
quired the New Mexico medical board to enforce and 
administer the provisions of the Naturopathic Doctors' 
Practice Act, to adopt rules for the implementation and 
enforcement of the provisions of the Naturopathic Doc- 
tors' Practice Act, and to regulate licenses in accordance 
with the Naturopathic Doctors' Practice Act; in Subsec- 
tion A, after "Polysomnography Practice Act,", added "the 
Naturopathic Doctors' Practice Act"; in Subsection B, af- 
ter "Polysomnography Practice Act,", added "the Naturo- 
pathic Doctors' Practice Act"; and in Subsection H, after 


"Impaired Health Care Provider Act,", added "the Ni aturo- 


pathic Doctors' Practice Act". 

Temporary provisions, — Laws 2019, ch. 244, § 19 pro- 
vided that by June 30, 2020, the New Mexico medical board 
shall issue licenses to those applicants who have met the 
requirements of the Naturopathic Doctors' Practice Act and 
board rules promulgated in accordance with that act. 

The 2011 amendment, effective July 1, 2011, ‘in 
Subsections A, B and H, required the medical board to 


61-6-6. Definitions. 
As used in the Medical Practice Act: pal 


administer and enforce the Naprapathic Practice Act, in- 
cluding licensure and rule making. 

The 2008 amendment, effective May 14, 2008, added 
Subsection P. 

The 2005 amendment, effective June 17, 2005, added 
Subsection O to require the board to establish and main- 
tain rules related to the management of pain based on na- 
tional standards for paid management. 

The 2003 amendment, effective June 20, 2008, sub- 
stituted "the Anesthesiologist Assistants Act and the Im- 
paired Health Care Provider Act" for "and the Impaired 
Physician Act" in Subsections A and B; deleted "and regu- 
lations" following "all rules" in Subsection B; deleted for- 
mer Subsections G and H related to keeping records of all 
persons taking examinations and certified as passing any 
persons with a passing grade and redesignated Subsec- 
tions I to.O as Subsections G to M; in present Subsection 
H, substituted "licensees and applicants" for "physicians" 
following "probation and stipulation", added "and the 
Impaired Health Care Provider Act" at the end; deleted 
"including those provided for in Section 61-6-28 NMSA 
1978" at the end of present Subsection K; and added Sub- 
section N, 

The 1989 amendment, effective July 1, 1989, substi- 
tuted the present section heading for "Administration of 
act"; and substituted the present provisions for "The New 
Mexico board of medical examiners shall enforce and ad- 
minister the provisions of this act". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders § 23, 


__ A... “approved postgraduate training program for physicians" means a program approved by 
the accreditation council for graduate medical education, the American osteopathic association or 


other board-approved program; 


B. "board" means the New Mexico medical board; 
C. "collaboration" means the process by which a licensed physician and a physician assistant 
jointly contribute to the health care and medical treatment of patients; provided that: 
. (1) each collaborator performs actions that the collaborator is licensed or otherwise autho- 


rized to perform; and 


(2) collaboration shall not be construed to require the physical presence of the licensed 
physician at the time and place services are rendered; 


D...."licensed physician" means a medicalior osteopathic physician licensed under the Medical 
Practice Act to practice medicine in New Mexico; 

_E. "licensee" or "health care practitioner" means a medical physician, osteopathic physician, 
physician assistant, polysomnographic technologist, anesthesiologist assistant, naturopathic doc- 
tor or haprapeth licensed by the board to practice in New Mexico; 

__F. ."medical college or school in good standing" for medical physicians means a board- approved 
medical college or school that has as high a standard as that required by the association of Ameri- 
can medical colleges and the council on medical education of the American medical association; 
and for osteopathic physicians means a college of osteopathic medicine accredited by the commis- 
sion of osteopathic college accreditation; 

G. "medical student" means a student enrolled in a board-approved medical college or school 
in good standing; 

H. "physician assistant" means a health care practitioner who is licensed by the board to prac- 
tice as a physician assistant and who provides services to patients with the supervision of or in 
collaboration with a licensed physician as set forth in rules promulgated by the board; 
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I. "resident" means a graduate of a medical college or school in good standing who is in '‘train- 
ing in a board-approved and accredited residency training program in a hospital or facility affili- 
ated with an approved hospital and who has been appointed to the position of "resident" or "fellow" 
for the purpose of postgraduate medical training; . 

J. "the practice of medicine" consists of: 

(1) advertising, holding out to the public or representing. in any manner that one is authorized 
to practice medicine or to practice health care that is under the authority of the board in this state; 

(2) offering or undertaking to administer, dispense or prescribe a drug or medicine for the 
use of another person, except as authorized pursuant to a professional or occupational licensing 
statute set forth in Chapter 61 NMSA 1978; 

(8) offering or undertaking to give or administer, ants or prescribe a drug or eae 
for the use of another person, except as directed by a licensed physician; 

(4) offering or undertaking to’perform an operation or procedure upon a person; 

(5) offering or undertaking to diagnose, correct or treat in any manner or by any means, 
methods, devices or instrumentalities any disease, illness, pain, wound, fracture, infirmity, defor- 
mity, defect or abnormal physical or mental condition of a person; 

(6) offering medical peer review, utilization review or diagnostic service of any kind that 
directly influences patient care, except as authorized pursuant to a professional or occupational 
licensing statute set forth in Chapter 61 NMSA 1978; or 

(7) acting as the representative or agent of a person in doing any of the things listed in 
this subsection; 

K. "the practice of medicine across state lines" means: 

(1) the rendering of a written or otherwise documented Hsnieat opinion concerning di- 
agnosis or treatment of a patient within this state by a physician located outside this state as a 
result of transmission of individual patient data by electronic, telephonic or other means from 
within this state to the physician or the physician's agent; or 

(2) the rendering of treatment to a patient within this state by a physician located outside 
this state as a result of transmission of individual patient data by electronic, telephonic or other 
means from within this state to the physician or the physician's agent; 

_L. "sexual contact" means touching the primary genital area, groin, anus, buttocks or breast 
of a patient or allowing a patient to touch another's primary genital area, groin, anus, buttocks 
or breast in a manner that is commonly recognized as outside the ‘Scope of acceptable medical or 
health care practice; 

M. "sexual penetration" means sexual intercourse, cunnilingus, fellatio or anal intercourse, 
whether or not there is any emission, or introducing any object into the genital or anal openings 
of another in a manner that is commonly Tecognized as outside the scope of acceptable medical or 
health care practice; and 

N. "United States" means the fifty states, its territories and possessions and. the District of 
Columbia. 


History: 1953 Comp., § 67-5-3.1,; enacted by Laws after "medical", deleted "doctor" and added "or osteopathic 


1973, ch. 361, § 1; 1982, ch, 110, § 1; 1978 Comp., § 61- physician";,in Subsection E, after "licensee", added. "or 
6-4, recompiled as § 61-6-6 by Laws 1989, ch. 269, § 6; health care practitioner’, and after "medical", deleted 
1991, ch. 148, § 1; 1994, ch. 80, § 1; 1997, ch. 187, § 1; "doctor” and added "physician, osteopathic physician’; ;in 
2001, ch. 96, § 1;:2008, ch.-19, § 6; 2008, ch. 54, § 12; Subsection F, after "standing", added "for medical physi- 
2011, ch. 31, § 2; 2017, ch. 108, § 1; 2019, ch; 244, § 16; cians", and after."American medical association", added 
2021, ch. 54, § 21. r "and for osteopathic physicians means a college of os- 
Recompilations. — Laws 1989, ch. 9, § 1 recompiled ~ teopathic medicine accredited by the commission of os- 
former 61-6-6 NMSA 1978, relating to certification as teopathic college accreditation"; in Subsection H, after 
physician's assistant, as 61-6-7 NMSA 1978,. effective "means a health", deleted "professional" and added "care 
March 4,1989._ , practitioner"; deleted Subsection I, which defined "intern", 
Cross references. — For provision for telemedicine li- and redesignated former Subsections J through O as Sub- 
cense, see 61-6-11.1 NMSA 1978. sections I through N, respectively; in Subsection J(1), af- 
The 2021 amendment, effective June 18, 2021, revised _ ter "authorized to practice medicine", added "or to practice 
the definitions of terms to include osteopathic and medi- health care that is under the authority of the board"; in 
cal physicians and osteopathic physician assistants in the Subsection L, after "acceptable medical", added "or health 
Medical Practice Act; in Subsection A, after "training pro- care"; and in Subsection M, after "scope of acceptable 
gram", added "for physicians", and after "graduate medi- medical", added "or health care". 
cal education", added "the American osteopathic associa- The 2019 amendment, effective June 14, 2019, in- 
tion or other board- approved program"; in Subsection D, cluded "naturopathic doctor" in the definition of "licensee"; 
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in the introductory clause, after "As used in", deleted 
"Chapter 61, Article 6 NMSA 1978" and added "the Medi- 
cal Practice Act"; and in Subsection E, after "anesthesiolo- 
gist assistant,", added "naturopathic doctor". 

The 2017 amendment, effective June 16, 2017, defined 
"collaboration" as used in this article to provide for collabo- 
ration between a physician assistant and a licensed physi- 
cian, and made technical changes; in Subsection A, after 
"approved by the", deleted "accrediting" and added "accredi- 
tation", after "council", deleted "on" and added "for", and af- 
ter "education", deleted "of the American medical association 
or by the board"; added a new Subsection C and redesignated 
the succeeding subsections accordingly; and in Subsection 
H, after “services to patients", deleted "under" and added 
"with", after "supervision", deleted "and direction", after "of", 
added "or in collaboration with", and after "licensed physi- 
cian", added "as set forth in rules promulgated by the board". 

The 2011 amendment, effective July 1, 2011, in Subsec- 
tion D, defined a "licensee" to include a licensed naprapath. 

The 2008 amendment, effective July 1, 2008, added 
"polysomnography technologist" in Subsection D. 

The 2008 amendment, effective June 20, 2003, de- 
leted former Subsections A defining "acting in good faith" 
and F defining "person"; added present Subsections A and 
D and redesignated subsections accordingly; substituted 
"medical board" for "board of medical examiners" in Sub- 
section B; rewrote Subsection G; deleted "postgraduate 
year one or" at the beginning of Subsection H; in Subsec- 
tion I, deleted "postgraduate year two through eight or" at 
the beginning, substituted "assistant resident" for "fellow" 
near the end; in Paragraph J(7), deleted "Paragraphs (1) 
through (6) of" following "things listed in". 

The 2001 amendment, effective April 2, 2001, added 
Subsection K, and renumbered the remaining subsections 
accordingly. ; 

The 1997 amendment, effective July 1, 1997, sub- 
stituted "licensed" for "registered" in Subsection G; and 
deleted "approved by the board" following "standing" in 
Subsections H and I. 

The 1994 amendment, effective May 18, 1994, sub- 
stituted "eight" for "five" in Subsection I; added "admin- 
ister, dispense or" and added language and punctuation 


61-6-7. Repealed. 


Repeals. — Laws 2022, ch. 39, § 106 repealed 61-6-7 
NMSA 1978, as enacted by Laws 1973, ch. 361, § 3, relat- 
ing to short title, licensure as a physician assistant, scope 


61-6-7.1. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 30 recompiled 
and amended former 61-6-7.1 NMSA 1978 as 61-6C-2 
NMSA 1978, effective May 18, 2022. 


61-6-7.2. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 32 recompiled 
and amended former 61-6-7.2 NMSA 1978 as 61-6C-4 
NMSA 1978, effective May 18, 2022. 


61-6-7.3. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-7.3 NMSA 1978 as 61-6C-5 NMSA 1978, 
effective May 18, 2022. 
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beginning with ", except’ and ending with "1978" in Sub- 
section J(2); substituted "administer, dispense or prescribe 
any drug" for "administer any dangerous drug" in Subsec- 
tion J(3); deleted "or" following the semicolon in Subsec- 
tion J(5); added Subsection J(6); substituted "(6)" for "(5)" 
in former Subsection J(6) and renumbered it as Subsection 
J(7); deleted "and" following the semicolon in Subsection K; 
added "; and" at the end of Subsection L; and added Subsec- 
tion M. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted."or treat" for "and treat" near the beginning of 
Paragraph (5) in Subsection J; added Subsections K and 
L; and made related and other stylistic changes in Sub- 
sections D and I. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-4 NMSA 1978; 
added present Subsection A; redesignated former Subsec- 
tions A and B as present Subsections B and C; in present 
Subsection C, substituted "medical doctor licensed under 
the Medical Practice Act" for "physician licensed"; added 
Subsections D, E and F; redesignated former Subsection C 
as present Subsection G while substituting therein "phy- 
sician assistant" for "physician's assistant" and "regis- 
tered" for "certified"; and added Subsections H through J. 


ANNOTATIONS 


License requirement does not violate first amend- 
ment rights. — The Medical Practice Act does not purport 
to regulate the expression of ideas or opinions concerning 
effective treatments or other issues of public concern, nor 
does it require all speakers at seminars held in New Mexico 
to be licensed to practice in New Mexico. The act simply 
requires those who engage in conduct in. New Mexico that 
amounts to the practice of medicine to obtain a New Mexico 
license, Thus, any burden on the exercise of first amend- 
ment rights is at best minimal and incidental, and the act 
leaves open alternative channels of communication through 
which ideas and opinions can be expressed. State v. Ongley, 
1994-NMCA-073, 118 N.M. 431, 882 P.2d 22. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders §§ 2, 3, 5. 


of practice, biennial registration of supervision, license re- 
newal, fees, effective May 18, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 
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61-6-7.4. Recompiled. 


Réodmpilations. — Laws 2022, ch. 39, §. 105 recom- 
piled former 61-6-7.4 NMSA 1978 as 61-6C-6 NMSA 1978, 
effective May 18, 2022, 


61-6-8 to 61-6-8.1. Repealed. 


Repeals. — Laws 2003, ch, 19, § 29 repealed 61-6-8 and 
61-6-8.1 NMSA 1978, as enacted by Laws 1978, ch. 361, § 
4 and Laws 1997, ch. 187, § 6, respectively, relating to the 
power to deny, revoke or suspend any license to practice 


12 & 


61-6-9. Recompiled. 


Recompilations, — Laws 2022, ch. 39, § 83 recom- 
piled and amended former 61-6-9 NMSA 1978 as 61-6C-7 
NMSA 1978, effective May 18, 2022. 


61-6-10. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 34 recompiled 
and amended former 61-6-10 NMSA 1978 .as 61-6C-8 
NMSA 1978, effective May 18, 2022. 


61-6-10.1. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 35 recompiled 
and amended former 61-6-10.1 NMSA 1978 as 61-6D-1 
NMSA 1978, effective May 18, 2022. ' 


61-6-10.2. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.2 NMSA 1978 as 61-6D-2 NMSA 
1978, effective May 18, 2022. 


61-6-10.3. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105. recom- 
piled former 61-6-10.3 NMSA 1978 as 61-6D-3 NMSA 
1978, effective May 18, 2022. 


61-6-10.4. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.4 NMSA 1978 as 61-6D-4 NMSA 
1978, effective May 18, 2022, 


61-6-10.5. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.5 NMSA 1978 as 61-6D-5 NMSA 
1978, effective May 18, 2022. 


61-6-10.6. Recompiled. 


Recompilations, — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.6 NMSA 1978 as 61-6D-6 NMSA 
1978, effective May 18, 2022. 
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as a physician assistant and the physician assistant advi- 
sory committee. For provisions of former sections, see the 
2002 NMSA 1978 on NMOneSource.com. 


. 
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61-6-10.7.: Recompiled. | 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.7 NMSA 1978 as 61-6D-7 NMSA 
1978, effective May 18, 2022. 


61-6-10.8. Repealed. 


Repeals. — Laws 2003, ch. 19, § 29 repealed 61-6-10.8 to practice as an anesthesiologist assistant, effective 


NMSA 1978, as enacted by Laws 2001, ch. 311, § 8, re- June 20, 2003. For provisions of former section, see the 


lating to the power to deny, revoke or suspend a license 2002 NMSA 1978 on NMOneSource.com, 


61-6-10.9. Recompiled. 


Recompilations. i Laws 2022, ch. 39, §36-recompiled 
and amended: former 61-6-10.9 NMSA. 1978 as 61-6D-8 
NMSA.1978, effective May 18, 2022. 


61-6-10.10. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.10 NMSA 1978 as 61-6D-9 NMSA 
1978, effective May 18, 2022. 


61-6-10.11. Recompiled. 


Recompilations. — Laws 2022, ch. 39, -§ 105 recom- 
piled former 61-6-10.11 NMSA 1978 as 61- 6D-10 NMSA 
1978, effective May 18, 2022, ' 


61-6-11. Physician licensure. 


A. The board may consider for licensure a person who is of good moral character, is a Poprwais- 
ate of an accredited United States or Canadian medical or osteopathic medical school, has passed 
an examination approved by the board and has completed two years of an approved postgraduate 
training program for physicians. 

B. An applicant who has not completed two years of an ibor postgraduate training pro- 
gram for physicians, but who otherwise meets all other licensing requirements, may present evi- 
dence to the board of the applicant's other professional experience for consideration by the board 
in lieu of the approved postgraduate training program. The board shall, in its sole discretion, 
determine if the professional experience is substantially equivalent to the neeiascet approved post- 
graduate training program for physicians. 

C. A graduate of a board-approved medical or osteopathic medical school located outside the 
United States or Canada may be granted a license to practice medicine in New Mexico, provided 
the applicant presents. evidence to the board that the applicant is a person of good moral character 
and provided that the applicant presents satisfactory evidence to the board that the applicant has 
successfully passed an examination as required by the board and has successfully completed two 
years of postgraduate medical training in an. approved postgraduate training program for physi- 
cians. A graduate of a medical school located outside, the United States who successfully completes 
at least two years of an approved postgraduate training: program for physicians at or affiliated 
with an institution located in New Mexico prior to December 30,2007 and who meets the other 
requirements of this section may also be granted a license to practice medicine. _ 

D, All applicants for licensure may be required to' appear personally before the board or a des- 
ignated agent for an interview. 

E. An applicant for licensure by examination shall not be granted a license if the i belidant 
has taken the examination in two or more steps and has failed to successfully pass the final step 
within seven years of the date that the first step was passed. An applicant for licensure who holds 
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a medical or osteopathic doctor degree and a doctoral degree in a medically related field must suc; 
cessfully complete the entire examination series within ten years from the date the first step of 
the examination is passed. The board may, by rule, establish exceptions to the time ReduiEEMen ts 


of this subsection. 


F, Every applicant for licensure under this section shall pay the fees required by Section 61-6- 


19 NMSA 1978. 


G. The board may require fingerprints and other information necessary for a state and na- 


tional criminal background check. 


History: Laws 1923, ch. 44, § 3; C.S, 1929, § 110-104; 
Laws 1939, ch. 80, § 1; 1941 Comp., § 51-504; 1953 
Comp., § 67-5-4; Laws 1959, ch. 189, § 1; 1969, ch. 46, 
§ 3; 1976, ch. 16, § 1; 1983, ch. 260, § 1; 1978 Comp., 
§ 61-6-10, recompiled as § 61-6-11 by Laws 1989, ch. 
269, § 7; 1994, ch. 80, § 5; 1997, ch. 221, § 2; 2001, ch. 
96, § 2; 2008, ch. 19, § 12; 2005, ch. 159, § 1; 2021, ch. 
54, § 27. 

Recompilations. — Laws 1989, ch. 269, § 8 recompiled 
former 61-6-11 NMSA 1978, relating to criminal offend- 
er's character evaluation, as 61-6-12 NMSA 1978, effec- 
tive July 1, 1989. 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. 

The 2021 amendment, effective June 18, 2021, pro- 
vided that a graduate of an accredited osteopathic medi- 
cal school, having met other requirements, may be con- 
sidered for licensure by the New Mexico medical board, 
clarified acceptable training programs required to be 
considered for physician licensure, and removed a pro- 
vision that.a candidate for physician licensure must be 
in compliance with United States immigration laws; af- 
ter each occurrence of "approved postgraduate training 
program", added "for physicians" throughout; in the sec- 
tion heading, added "Physician"; in Subsection A, after 
"Canadian medical", added "or osteopathic medical"; in 
Subsection C, after "good moral character", deleted "and 
is. in compliance with the United States immigration 
laws"; and in Subsection E, after "who holds a medical", 
added "or osteopathic". 

The 2005 amendment, effective April 5, 2005, in Sub- 
section A, provided that the board may consider for licen- 
sure a person who is a graduate of an accredited United 
States or Canadian medical school; in Subsection C, pro- 
vided that a graduate of a medical school located outside 
the United States who completes two years of. postgradu- 
ate training at or affiliated with an institution located in 
New Mexico prior to December 30, 2007 and who is other- 
wise: qualified may be granted a license to practice medi- 
cine; and in Subsection E, provided that the board may 
by. rule establish exceptions to the time requirements of 
Subsection E. 

The 2003 amendment, effective June ‘20, 2003, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


A; added Subsections B and C and redesignated former 
Subsections B through F as Subsections D through F, 
respectively; substituted "a board-approved licensing 
examination" for "the examination as prescribed by the 
federation of state boards of medical examiners" in Sub- 
section D; in Subsection F, deleted "and its possessions" 
following "outside the United States," substituted "the 
applicant" for "he" four times, substituted "is in compli- 
ance with the United States immigration laws" for "is a 
legal resident of the United States," substituted "an ex- 
amination as required by the board and" for "the exami- 
nation as required and given by the educational council 
for foreign medical graduates" and substituted "training 
in a board-approved program" for "education and also 
successfully passes the examination as’ prescribed ‘by 
the board"; substituted "a" for "any" in Subsection G; 
and substituted "the fees Peatliae by" for "an examina- 
tion fee and an examination fee as provided in" in Sub- 
section H. 

The 1989 anicndiment: effective July 1, 1989, renum- 
bered this section, which formerly was 61- 6- 10 NMSA 
1978; added "Licensure by examination" to the catchline 
and deleted therefrom "medical college in good standing 
defined" preceding "admission"; in Subsection A, sub- 
stituted "may admit" for "shall, upon production of evi- 
dence satisfactory to it, admit" and "person" for "reputa- 
ble person who has applied for citizenship in the ait 
States or is a citizen of the United States", inserted "o 
school", substituted "Subsection D of Section .61-6- - 
NMSA 1978" for "this section", and deleted "in a’ hos- 
pital" following "training"; in Subsection B, substituted 
the present provisions for the former definition of.a 
"medical college in good standing"; added present Sub- 
section C; redesignated former Subsection C as present 
Subsection D; in present Subsection D, substituted "and 
is a legal resident" for "and has applied for citizenship 
in the United States or is a citizen", and inserted "has 
successfully completed two years of post-graduate medi- 
cal education"; deleted former Subsection D, relating to 
license by endorsement and without examination for 
graduates of foreign medical colleges; added Subsections 
E and F; and made minor stylistic changes throughout 


~ the section. - 


The 2001 amendment, effective April 2, 2001, added 


Subsection H and renumbered the remaining subsection 
accordingly, ‘ 

The 1997 amendment, effective June 20, 1997, in- 
serted "of good moral character and is" preceding "a grad- 
uate" in Subsection A’and inserted "of good ‘moral char- 
acter and after" preceding "successfully" in Subsection E. 

The 1994 amendment, effective May 18, 1994, 
amended the section heading, which read "Licensure 
by examination - Admission to examination - Gradu- 
ates of foreign colleges"; substituted "two years" for "one 
year" and deleted "approved by the board in accordance 
with its regulations" following "training" in Subsection 
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ANNOTATIONS 


Reinstatement after license revocation. — Once 
a physician's license has been revoked the only method 
of reinstating the former licensee to full privileges is by 
means of reapplication. 1953-54 Op. Att'y. Gen. No» 53- 
5839, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 55: to 
60,..- 

Tort claim for negligent pegenne ling of physician, 98 
A.L.R.5th 533. 

70 C.J.S. Physicians, ie Ba and peat! Health-Care 
Providers §§ 19, 20. 
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61-6-11.1. Telemedicine license. 


A. The board shall issue a licensed physician a telemedicine license to allow the practice of 
medicine across state lines to an applicant who holds a full and unrestricted license to practice 
medicine in another state or territory of the United States. The board shall establish by rule the 
requirements for licensure; provided the requirements shall not be more restrictive than those 
required for licensure by endorsement. 

B. A telemedicine license shall be issued for.a period not.to exceed, three years and may be 
renewed upon application, payment of fees as provided in Section 61-6-19 NMSA 1978 and pomp 


ance with other requirements established by rule of the board. 


History: Laws 2001, ch. 96, § 10; 2021, ch. 54, § 28. 

Cross references. — For penalty for practicing medi- 
cine across state lines without license, see 61-6-20 NMSA 
1978. 


The 2021 amendment, effective, June 18, 2021, clari- 
fied that the New Mexico medical board shall issue tele- 
medicine licenses to licensed physicians; and in Subsec- 
tion A, ia "shall issue”, added "a licensed physician". 


61-6-12. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act: [Chapter 28, Article 2 NMSA 1978] 
shall govern any consideration of criminal records required or permitted by the Medical Practice 
Act and to all health care practitioners over which the board has licensure authority. 


History: 1953 Comp., § 67-5-4.1, enacted by Laws 
1974, ch. 78, § 15; 1978 Comp., § 61-6-11, recompiled 
as § 61-6-12 by Laws 1989, ch. 269, § 8; 2021, ch. 54, 
§ 29. 

Repeals. — Laws 1989, ch. 269, § 32 repealed sive 
61-6- 12 NMSA 1978, as amended by Laws 1979, ch. 63, 
§ 2, relating to examinations: licenses without examina- 
tion, and temporary licenses, ‘effective July 1, 1989. For 
present comparable provisions, see 61-6-18 NMSA 1978. 

Cross references. — For criminal records screening 
for caregivers employed by care providers, see 29-17-2 to 
29-17-56 NMSA 1978. 


The 2021 amendment, effective June 18, 2021, pro- 
vided that the provisions'of the Criminal Offender Em- 
ployment Act govern any consideration of criminal records 
by the New Mexico medical board of health care practi- 
tioners over which the board has licensure authority; and 
after "Medical Practice Act", added "and to all health care 
practitioners over which the board has licensure author- 
ity". 

The 1989 amendment, effective July 1; 1989, renum- 
bered this section, which formerly was 61-6-11 NMSA 
1978, and substituted "the Medical Practice Act" for "Sec- 
tions 67-5-1 through 67-5-26 NMSA 1953", 


61-6-13. Physician licensure by endorsement. 


A. The board may grant a license by endorsement to a physician applicant who: 
(1) has graduated from an accredited United States or Canadian medical or osteopathic 


medical school; 


(2) is board certified in a specialty recognized by the American board of medical special- 

ties, the American osteopathic association or. other specialty boards as:approved by the board; 

(3) ‘has been a licensed physician in the United States or Canada and has practiced medi- 
cine in the United States or Canada immediately preceding the application for at least three years; 

(4) holds an unrestricted license in another state or Canada; and 

(5) was not the subject of a disciplinary action in a state or province. 

B. The board may grant a physician license by endorsement to an applicant who: 
(1) has graduated from a medical or eget eor atte medical school located outside the United 


States or Canada; 
(2) is of good moral character; 


(3) is board certified in a specialty recognized by the American board of medical special- 
ties, the American osteopathic association or other boards as approved by the board; 

(4) has been a licensed ‘physician in the United States or Canada and has practiced medi- 
cine in the United States or Canada immediately preceding the application for at least three years; 

(5) holds an unrestricted license in another state or Canada; and 


(6) was not the subject of disciplinary action in a state or province. 
C. Anendorsement provided pursuant to this section shall certify that the applicant has passed 
an examination that meets with board approval and that the applicant is in good standing in that 
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jurisdiction. In cases when the applicant is board certified, has not been the subject of disciplinary 
action that would be reportable to the national practitioner data bank or the healthcare integrity 
and protection data bank and has unusual skills and éxperience not generally available in this 
state, and patients residing in this state have a significant need for such skills and experience, the 
board may waive a requirement imposing time limits for examination completion that are differ- 
ent from requirements of the state where the applicant is licensed. 

D. An applicant for licensure under this section may be required to personally appear before 
the board or a designated agent for an interview.’ 

K. An applicant for licensure under this section shall pay an ot eee fee as Ag in Sec- 
tion 61-6-19 NMSA 1978. 

F. The board may require fingerprints and jee information necessary for a state and heweh 
criminal background check. . 


History: 1978:Comp., §:61-6-13, enacted by Laws "medical specialties", added "the American osteopathic as- 


1989, ch. 269, § 9; 1994, ch. 80, § 6; 2001, ch. 96, § 3; sociation or other boards as approved by the board". 
2008, ch. 19, § 18; 2005, ch. 159, § 2; 2021, ch. 54, § 32; Laws 2021, ch. 70, § 8, effective June 18, 2021, re- 
2021, ch. 70, § 8. ..», Moved a provision that an applicant for licensure by en- 
Recompilations. — Laws 1989, ch. 269, § 40 tecom- dorsement must be in compliance with United States im- 
piled former 61-6-13 NMSA 1978, relating to organized migration laws; and in Subsection B, deleted Paragraph 
youth camp or schoo! licenses, as 61- 6-14 ipo 1978} ef- B(3) and redesignated former Paragraphs B(4) through 
fective July 1, 1989. é B(7) as Paragraphs B(3) through B(6), respectively. “ 
Cross references. - = For perjury generally, s see 30- 25-1 . 5. The 2005 amendment, effective April 5, 2005, in Sub- 
NMSA 1978. “section A, provided that the board may grant a license by 
2021 Multiple Amendments. — Laws 2021, ch. 54, endorsement to an applicant who has graduated from an 
§ 32 and Laws: 2021, ch.-70, § 8; both effective June. 18, accredited United States or Canadian medical school and 
2021, enacted different amendments to this section that deleted the provision that the officers of the examining 
can be reconciled: Pursuant to 12-1-8 NMSA 1978, Laws board with jurisdiction or the Canadian medical council 
2021, ch. 70, § 8.as:the last act signed by the governor endorse the applicant; and in Subsection B, deleted the 
is: set out above and incorporates both amendments. The provision that the officers of the examining board with 
amendments enacted by Laws 2021, chi 54, § 32 and Laws jurisdiction or the Canadian medical council endorse the 
2021, ch. 70; § 8-are described below. To: view the ses- applicant, 
sion laws in their entirety, see the 2021 session laws on The 2008 amendment, effective June 20, 2003, re- 
NMOneSourceicom. «| wrote this section to the extent that a detailed peal ee 
The nature of the difference pages the amendments is impracticable. =. : 
is that Laws 2021, ch, 54, § 32, provided that a graduate The 2001 sinehdniernt effective April 2, 2001, in satel 
of an accredited osteopathic ‘médical school, having met section D, inserted the language beginning "In cases when 
other requirements, may be granted a license by endorse- the applicant is board certified" and ending "where the ap- 
ment by the New Mexico medical board, included board plicant is licensed." 
certification in a specialty recognized by the American The 1994 amendment, effective May 18, 1994, rewrote 
osteopathic association as acceptable for meeting certain Subsections A, B and C, added Subsection D and redesig- 
licensure requirements, and removed a provision that an nated former Subsections D and E as Subsections E and F, 
applicant for licensure by endorsement must be in com- if poet ai and substituted "any" for "a" in subsection E, 
pliance with United States immigration laws, and Laws « — ; 
2021, ch. 70, § 8, removed a provision that an applicant ANNOTATIONS - 


for licensure by endorsement must be in eqmplignee with 
United States immigration laws. 

Laws 2021, ch. 54, § 32, effective June 18, 2021, pro- 
vided that a graduate of an accredited osteopathic medical 


Findings regarding "equivalent" "qualifications 
and~ requirements". — The district court may find 
that the differences’in methodology of examination scor- 
; : : ing between, this state-and another: do not. rationally 
school, having met other requirements, may be granted a relate to the. question of "equivalent" "qualifications 
license by endorsement by the New Mexico medical board, and requirements". Fiber v. NM. Bd. of Med. Exam'rs 
included board certification in-a specialty recognized ‘by - '1979-NMSC-046, 93 N.M:'67, 596'P.2d 510. ; 
the American osteopathic association as acceptable for - Practice of medicine limitedi='The practice of med- 
meeting certain licensure requirements, and removed a icine, as characterized by the art of diagnosing, adminis- 
ahmed paar to cians a gueaaen tration and prescribing ‘of drugs and medicines, surgery, 
laws; in the section heading, added "Physician"; in Subsec- aban eee Cape ASLAN tin op eee Fast St 
Honta: Seite antes sueteey pene reesding "applicant" limited in New Mexico to persons who, as determined by 
ree da physician’ in Pardgapli AC), after "Cana Aik the New Mexico board of medical examiners, are duly ac- 
hedical’, ddd "or ast@opaiiilernd dical" dtd SAD ade cn credited graduates of approved medical schools and have 
graph A(2), after "medical specialties", added "the Ameri- eon grantad their isenses hy way of endoraemest from 
can osteopathic aBSOCIAtION ¢ or other specialty boards as the officers of examining tater of onsaes states or certified 
approved by the board"; and in Subsection B, in the intro- ~~ ‘tq thie New Mexico board of medical examiners by the na- 


ductory clause, after "grant a", added "physician", in Para; lb ‘ 
graph B(1), after "from a medical", added "or osteopathic peg we rc itl spe sk eis eT enne, iret 


medical", deleted former Paragraph B(8) and redesignated 
former Paragraphs B(4) through B(7) as Paragraphs B(3) 
through B(6), respectively, and in Paragraph B(3), after 


Entitlement to aanae: pees tet: properly issued and 
reasonable regulations, a person is entitled to a license 
if all the qualifications ‘established by the legislature are 
met, 1965 Op, Att'y Gen. No, 65-11. 
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Function of interview. — The interview is a helpful Law reviews. — For note, "On Building Better Laws 
aid in determining whether or not an applicant has met for New Mexico's Environment," see*4 N.M.L. Rev. 105 
the New Mexico qualifications for licensing by endorse- (19738). 
ment. 1965 Op. Att'y Gen. No, 65-11. For article, "Survey of New Mexico. Law, 1979-80: Ad- 

Osteopath is a physician and surgeon who has ministrative Law," see 11 N.M.L. Rev. 1 (1981), 
been trained in that "system or school of medicine which Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
is taught and practiced in standard colleges of osteopathy Jur. 2d Physicians, Surgeons and Other Healers 8§ 67, 68. 
and surgery," substantially the same as those in which ap- 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
plicants for a license to practice medicine are required to Providers § 20. 


be examined, 1933-34 Op. Att'y Gen. No. 34-806. 


61-6-14. Organized youth camp or school temporary licenses and 
temporary licenses for out-of-state physicians. 


A. The secretary-treasurer of the board or the board's designee may, either by examination or 
endorsement, approve a temporary license to practice medicine to an applicant qualified to prac- 
tice medicine in this state who will be temporarily in attendance at an organized youth camp or 
school, provided that: 

(1) the practice shall be confined to enrollees, leaders and employees of the camp or school; 

(2) the temporary license shall be issued for a period not to exceed three months from date 
of issuance; and 

(3) the temporary license may be issued upon written application of the applicant, accom- 
panied by such proof of the qualifications of the applicant as specified by board:rule. 

B... The secretary-treasurer of the board or the board's designee may approve a temporary li- 
cense to practice medicine under the supervision of a licensed physician to an applicant who is li- 
censed to practice medicine in another state, territory of the United States or another country and 
who is qualified to practice medicine in this state. The following provisions shall apply: 

(1) the temporary license may be issued upon written application of the applicant, ac- 
companied by proof of qualifications as specified by rule of the board. A temporary license may be 
granted to allow the applicant to assist in teaching, conducting research, performing specialized 
diagnostic and treatment procedures, implementing new technology and for physician educational 
purposes. A licensee may engage in only the activities specified on the temporary license, and the 
temporary license shall identify the licensed physician who will supervise the applicant: during 
the time the applicant practices medicine in New Mexico. The supervising licensed physician shall 
submit an affidavit attesting to the qualifications of the applicant and activities the applicant will 
perform; and 

(2) the temporary license shall be issued for a period not to. exceed three months from date 
of issuance and may be renewed upon application and payment of fees as provided in Section 61- 
6-19 NMSA 1978. 

C. The application for a temporary license cade this section shall be accompanied by a license 
fee as provided in Section 61-6-19 NMSA 1978. 


History: 1941 Comp,, § 51-125; Laws 1953, ch. 48, examination or endorsement approve a temporary license 
§ 2; 1953 Comp., § 67-5-7; Laws 1969, ch. 46, § 5; 1988, to practice medicine and surgery under the supervision 
ch. 11, § 1; 1978 Comp., § 61-6-13, recompiled as § 61- of a licensed physician to an applicant who is licensed to 
6-14 by Laws 1989, ch. 269, § 10; 1991, ch. 148, § 2; practice medicine outside New Mexico and who is other- 
2003, ch. 19, § 14; 2005, ch, 159, § 3; 2021, ch. 54, § 33. wise qualified to practice medicine. 

Recompilations, — Laws 1989, ch. 269, § 11 recom- The 2003 amendment, effective June 20, 2003, sub- 
piled former 61-6-14 NMSA 1978, relating to refusal, re- stituted'"the qualifications of the applicant as specified 
vocation or suspension of license, as 61-6-15 NMSA 1978, by board rule" for "his qualifications'‘as' the secretary- 
effective July 1, 1989. treasurer of the board, in his discretion, may require" at 

The 2021 amendment, effective June 18, 2021, after the end of Paragraph A(2); in Subsection B, substituted 
each occurrence of "practice medicine", deleted "and sur- “supervision of a licensed physician" for "sponsorship of 
gery". and in association with a licensed New Mexico physician" 

The 2005 amendment, effective April 5, 2005, in Sub- following "medicine under the"; rewrote Paragraph B(1); 
section A, provided that the secretary-treasurer of the deleted Subsection C concerning interim licenses and re- 
board or its designee may by examination or endorsement © designated former Subsection D as present Subsection C. 
approve a temporary license to practice medicine and sur- The 1991 amendment, effective June 14, 1991, in 
gery to an applicant temporarily at an organized youth Paragraph (1) of Subsection, B, added "and for physician 
camp or school; and in Subsection B, provided that the educational purposes" at the end of the second sentence 


secretary-treasurer of the board or its designee may by 
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and inserted "licensed" preceding "New Mexico physician" 
in the third sentence. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly; was 61-6-13 NMSA 
1978; in Subsection A, deleted "the average temporary 
daily population of which exceeds one hundred persons, 
for a period of not less than two weeks nor more than 
three months" following "school" near the middle of the 
introductory paragraph; added all of the language of Sub- 
section B(2) following "fees"; added present Subsection C; 
redesignated former Subsection C as present Subsection 
D while substituting all of the language thereof follow- 
ing "fee" for "as determined by the board, but not to ex- 
ceed one hundred dollars ($100), payable to the board"; 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-6-15 


and deleted "or permit" following "license" several times 
throughout the section. 

The 1988 amendment, effective February 18, 1988, 
added "temporary" and "and temporary licenses for out- 
of-state physicians" ‘to the section heading; deleted "of 
medical examiners" following "of the board" and:"apply for 
a license to" following "qualified to" near the beginning 
of Subsection A, and added."and the following provisions 
shall apply" at the end of the Subsection; redesignated 
former Subsections B and C as present Subsections A(1) 
and A(2), substituting "permit may" for "permit shall" in 
Subsection A(2); deleted former Subsection D, regarding a 
$25.00 license fee; and added present Subsection B. : 


61-6-15. License may be refused, revoked or suspended; licensee may 
be fined, censured or reprimanded; procedure; practice © 
after suspension or revocation; penalty; unprofessional and’ 
dishonorable conduct defined; fees and expenses, 


A. The board may refuse to license and may revoke or suspend a license that has been issued 
by the board or a previous board and may fine, censure or reprimand a licensee upon satisfactory 
proof being made to the board that the applicant for or holder of the license has been guilty of 
unprofessional or dishonorable conduct. The board may also refuse to license an applicant who is 
unable to practice as a physician, practice as a physician assistant, an anesthesiologist assistant, 
a genetic counselor, a naturopathic practitioner or naprapathic practitioner or practice polysom- 
nography, pursuant to Section 61-7-3 NMSA 1978. All proceedings shall be as required by the 
Uniform Licensing Act [61+1-1 to 61-1-31 NMSA pte. or the Impaired Health Care 2 hase Act 
[Chapter 61, Article 7 NMSA 1978]. 

B. The board may, in its discretion and for good cause shown, place the Nicene on cnebation on 
the terms and conditions it deems proper for protection of the public, for the purpose of rehabilita- 
tion of the probationer or both. Upon expiration of the term of probation, if a term is set, further 
proceedings may be abated by the board if the holder of the license furnishes the board with evi- 
dence that the licensee is competent to practice, is of good moral character and has complied with 
the terms of probation. 

'C. Ifevidence fails to establish to the satisfaction of the board that the licensee is competent 
and is of good moral character or if evidence shows that the licensee has not complied with the 
terms of probation, the board may revoke or suspend the license. If a license to practice in this 
state is suspended, the holder of the license may not practice during the term of suspension. A 
person whose license has been revoked or suspended by the board and who thereafter practices or 
attempts or offers to practice in New Mexico, unless the period of suspension has expired or been 
modified by the board or the license reinstated, is guilty of a felony and shall be punished as pro- 
vided in Section 61-6-20 NMSA 1978. 

D. "Unprofessional or dishonorable conduct", as:used in this section, means, but is not limited 
to because of enumeration, conduct of a licensee that includes the following: 

(1) procuring, aiding or abetting an illegal procedure; 

(2) employing a person to'solicit patients for the licensee; / 

(3) representing to a patient that a manifestly incurable condition of sickness, disease or 
injury can be cured; ) 

(4) obtaining a fee by fraud or misrepresentation; 

(5) willfully or negligently divulging a professional confidence; _ 

(6) conviction of an offense punishable by incarceration in a state penitentiary or federal 
prison or conviction of a misdemeanor associated with the practice of the licensee: A copy of the re- 
cord of conviction, certified by the clerk of the court entering the conviction, is conclusive evidence; 

(7) habitual or excessive use of intoxicants or drugs; 

(8) fraud or misrepresentation in applying for or procuring a hesawe to practice’ in dita 
state or in connection with applying for or procuring renewal, including cheating on or attempting 
to subvert the licensing examinations; 


424 


© 2022 State of New. Mexico, New Mexico Compilation.Commission. All rights reserved. 


61-6-15 MEDICINE AND SURGERY 4 61-6-15 


(9) making false or misleading statements regarding the skill of the licensee or the efficacy 
or value of the medicine, treatment or remedy prescribed or administered by the licensee or at 
the direction of the licensee in the treatment of adisease or other condition of the human body or 
mind; 

(10) impersonating another rigonaes permitting or weird a person to use the license of 
the licensee or practicing as a licensee under a false or assumed name; | 

(11) aiding or abetting the practice of a person not licensed by the ve 

(12) gross negligence in the practice of a licensee; . 

(13) manifest incapacity or incompetence to practice as a eee 

(14) discipline imposed on a:licensee by another licensing jurisdiction, including denial, 
probation, suspension or revocation, based upon acts by the licensee similar to acts described in 
this section.'A certified copy of the record of disciplinary action or sanction taken by another j juris- 
diction is conclusive evidence of the action; ) 

(15) the use of a false, fraudulent or deceptive vistatent ina aidocument connected with 
the practice of a licensee; 

(16) fee splitting; » 

(17). the prescribing, administering or dispensing of narcotic, stimulant c or hypnotic drugs 
for other than accepted therapeutic purposes; 

(18) . conduct likely to deceive, defraud or harm the public; 

(19). repeated similar negligent acts or a pattern of conduct otherwise described in this 
section or in violation of a board rule; 

(20) employing abusive billing practices; 

(21) failure to report to the board any adverse action aires against the licensee by: 

(a) another licensing jurisdiction; 

(b) -a peer review body; 

(c) a health care entity; 

(d) a professional or medical society or dukneiations 

(e) a governmental agency; : 

(f) alaw enforcement agency; or. 

(g). acourt for acts:or conduct similar to acts or.conduct that weed constitute Srtunds 
for action as defined in this section; 

(22) failure-to report to the board the denial of licensure, surrender of a.license or other 
authorization to practice in another state or jurisdiction or surrender of membership on any medi- 
cal staff or in any medical or professional association or society following, in lieu.of and while 
under disciplinary investigation by any of those authorities or bodies for acts.or conduct similar to 
acts or conduct that would constitute grounds for action as defined in this section; 

(23) failure to furnish the board, its urenagatare or representatives with information re- 
quested by the board; 

(24) abandonment of eer 

(25) being found mentally incompetent or insane Be a court of oan jurisdiction; 

(26) injudicious prescribing, administering or dispensing of a drug or medicine; 

(27) » failure to adequately supervise, as provided by board rule, a medical or surgical as- 
sistant or technician or professional licensee who renders health care; 

(28) «sexual contact with a patient or person who has authority to make medical decisions 
for a patient, other than the spouse of the licensee; ' 

_ (29) conduct unbecoming in a person licensed. to practice or detrimental to the best inter- 
ests of the public; 

(80) the surrender of a license ' or withdrawal of an application for a Wesned before another 
state licensing board while an investigation or disciplinary action is pending before that, board for 
acts or conduct similar to acts or conduct that would constitute grounds for action pursuant to this 
section; 

(31) sexual contact with a former mental health patient of the licensee, other than the 
spouse of the licensee, within one year fromthe end of treatment; 

(32) sexual contact’ with a patient when the licensee uses or exploits treatment, knowl- 
edge, emotions or influence derived from the current or previous professional relationship; 
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(33) improper management of medical records, including failure to maintain timely, accu- 
rate, legible and complete medical records; 

(34). failure to provide pertinent and necessary medical records to a physician or patient 
of the physician in a timely manner when legally requested to do so by the patient or by a legally 
designated representative of the patient; 

(85) undertreatment of pain as provided by board rule; 

(86) interaction with physicians, hospital personnel, patients, family members or others 
that interferes with patient care or could reasonably be expected to adversely impact the quality 
of care rendered to a patient; 

(87) \ soliciting or receiving compensation by a physician assistant or anesthesiologist as- 
sistant from a person who is not an employer of the assistant; 

(88) willfully or negligently divulging privileged information or a professional secret; or 

(39) the use of conversion therapy on a minor. 

E. As-used in this section: 

(1) "conversion therapy" means any practice or treatment that seeks to change a person's 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic atPachOns or feelings toward persons of the 
same sex. "Conversion therapy" does not mean: 

(a) counseling or mental health services that provide acceptance, support and eee 
standing of a person without seeking to change gender identity or sexual orientation; or 

(b) mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or unsafe sexual practices, without seeking to change gender identity or 
sexual orientation; 

(2) "fee splitting" includes offering, delivering, receiving or accepting any unearned re- 
bate, refunds, commission preference, patronage dividend, discount or other unearned consider- 
ation, whether in the form of money or otherwise, as compensation or inducement for referring 
patients, clients or customers to a person, irrespective of any membership, proprietary interest or 
co-ownership in or with a person to whom the patients, clients or customers are referred; 

(3) "gender identity" means a person's self-perception, or perception of that person by an- 
other, of the person's identity as a male or female based upon the person's appearance, behavior 
or physical characteristics that are in accord with or opposed to the person's physical anatomy, 
chromosomal sex or sex at birth; 

(4) "minor" means a person under eighteen years of age; and 

(5) “sexual orientation" means heterosexuality, homosexuality or bisexuality, whether ac- 
tual or perceived. 

F.. Licensees whose licenses are'in a probationary status shall pay reasonable expenses ihe 
maintaining probationary status, including laboratory costs when laboratory Legis of biological 
fluids are included as a condition of probation. 


History: 1953 Comp., § 67-5-9; Laws 1969, ch. 46, "genetic", deleted "counseling" and added "counselor, a na- 
§ 6; 1979, ch. 63, § 3; 1983, ch. 260, § 2; 1978 Comp., turopathic practitioner or naprapathic practitioner"; and 
§ 61-6-14, recompiled as § 61-6-15 by Laws 1989, ch. in Subsection D, Paragraph D(1), after "abetting", deleted 
269, § 11; 1991, ch. 148, § 3; 1994, ch. 80; § 7; 1997, ch, "a criminal abortion" and added "an illegal procedure", in 
221, § 1; 2001, ch. 96, § 4; 2003, ch. 19, § 15; 2005, ch: Paragraph D(14), after "certified copy of the record of", de- 
159, § 4; 2008, ch. 53, § 12; 2008, ch. 54, § 18; 2017, ch. leted "suspension or revocation of the state making the 
132, § 3; 2021, ch. 54, § 34. suspension or revocation" and added "disciplinary action 

Repeals. — Laws 1989, ch. 269, § 32 repealed former or sanction taken by another jurisdiction", in Paragraph 
61-6-15 NMSA 1978, as amended by Laws 1978, ch. 361, D(19), after "negligent acts", added "or a pattern of con- 
§ 7, relating to definition of "practice of medicine" and ex- duct otherwise described in this section or in violation of 
ceptions from this article, effective July 1, 1989. _ a board rule", in Paragraph D(22), after "failure to report 

The 2021 amendment, effective June 18, 2021, made to the board", added "the denial of licensure", and in Para- 
the provisions of this section applicable to naturopathic graph D(32), after "derived from the", added "current or". 
practitioners and naprapathic practitioners, revised the The 2017 amendment, effective June 16, 2017, in- 
definition of “unprofessional or dishonorable conduct" as cluded the use of conversion therapy on a minor in the list 
used in this section, including removing "criminal abor- of acts that are deemed unprofessional or dishonorable 
tion" from the definition of "unprofessional or dishonor- conduct under this section, provided that the New Mexico 
able conduct"; in Subsection A, after "unable to practice", medical board may revoke or suspend any license issued 
deleted "medicine" and added "as a physician", after by the board if any licensee is guilty of using conversion 
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therapy on a minor, and defined certain terms as used in 
this section; in Subsection A, after "anesthesiologist as- 
sistant", deleted "or"; in Subsection D, added Paragraph 
D(39); and in Subsection E, added Paragraph E(1) and 
paragraph designation "(2)" preceding the remaining lan- 
guage from former Subsection E, and added Paragraphs 
E(3) through H(5). 

2008 Multiple Amendments. — Laws 2008, ch. 54, 
§ 18, effective July 1, 2008, in Subsection A, after "anes- 
thesiologist assistant, added "or engage in the practice of 
polysomnography". . 

Laws 2008, ch. 53, § 12, effective July 1, 2009, in Subsec- 
tion A, after "anesthesiologist assistant", added." or prac- 
tice genetic counseling", 

_The 2005 amendment, effective April 5, 2005, in Sub- 
section D(14), added that "unprofessional or dishonorable 
conduct" includes the denial of a license by another state; 
and in Subsection D(28), deleted the qualification that the 
licensee represent or infer that the activity is a legitimate 
part of the patient's treatment. 

The 2008 amendment, effective June 20, 20038, re- 
wrote this section to the extent that a detailed compariaon 
is impracticable. 

The 2001 amendment, effective April 2, 2001, inserted 
"or conviction of a misdemeanor associated with the prac- 
tice of medicine" in Paragraph D(6). 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "Impaired Health Care Provider Act" for "Impaired 
Physician Act" at the end of Subsection A, substituted 
"discipline imposed on a licensee to practice medicine by 
another state, including probation, suspension or revoca- 
tion" for "the suspension or revocation by another state of 
a license to practice medicine" at the beginning of Para- 
graph D(14), added Paragraph D(30), and made minor 
stylistic changes in Subsections B and D. 

The 1994 amendment, effective May 18, 1994, added 
the second sentence and added "or the Impaired Physi- 
cian Act" in the last sentence in Subsection A; substituted 
"the physician" for "he" in Subsection B; substituted "the" 
for "his" preceding "period of suspension" and "the physi- 
cian's" for "his" preceding "license reinstated" in Subsec- 
tion C; substituted "the physician" for "him" in Subsection 
D(2); deleted "annual" preceding "renewal" in Subsection 
‘D(8); substituted "the physician" for "his" twice and "the 
physician" for "him" in Subsection D(9); substituted "the 
physician's" for "his" in Subsection D(10); added "adminis- 
tering or dispensing" following "prescribing" in Subsection 
D(17); substituted "the physician" for "him" in Subsection 
D(21); added "administering or dispensing of any drug or 
medicine" in Subsection D(26); and substituted ee for 
"of" following "inducement" in Subsection E. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section D, added Paragraphs (27) and (28), redesignated 
former Paragraph (27) as Paragraph (29) and made a re- 
lated stylistic change and made a minor stylistic change 
in Subsection A. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61- 6- 14 NMSA 
1978, inserted in the section heading "licensee may be 
fined, censured or reprimanded", "unprofessional and dis- 
honorable conduct defined", and "fees and expenses"; in 
Subsection A twice substituted "may" for "shall" and in- 
serted "and may fine, censure or reprimand any licensee" 
in the first sentence, and deleted "in connection with the 
issuance, renewal, suspension or revocation of licenses" 
following "proceedings" 
nated the former third and fourth sentences of Subsection 
A as present Subsection B; designated the former. fifth 
and sixth sentences of Subsection A as present Subsec- 
tion C, while substituting "61-6-20" for "61-6-18" at the 
end of the last sentence therein; redesignated former 
Subsection B as: present Subsection D; substituted "con- 
fidence" for "secret" in Subsection D(5); substituted all of 
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the present language of Subsection D(8) beginning with 
"annual" for "an annual registration"; added all of the lan- 
guage of Subsection D(10) following "registration"; substi- 
tuted the present provisions of Subsection D(15) for "mak- 
ing a fraudulent claim"; added present Subsections D(18) 
through D(26); redesignated former Subsection D(18) as 
present Subsection D(27); redesignated former Subsection 
C as present Subsection E; deleted former Subsection D, 
relating to hospital report of loss of physician's privilege; 
added Subsections F. and G; redesignated former Subsec- 
tion E as present Subsection H; in Subsection H substi- 
tuted "entity" for "company", inserted "or indemnifying 
physicians for’ professional liability", and substituted 
"settlements or judgments" for "malpractice claims"; and 
made minor stylistic changes throughout the section. 


_ ANNOTATIONS 


Due process. — Former Subsection D(27) (now Sub- 
section D(29)) of this section, defining "unprofessional or 
dishonorable conduct" to include conduct unbecoming in 
one licensed to practice medicine or detrimental to the 
best interests of the public, is not void for vagueness. Mc- 
Daniel v, N.M. Bd. of Med. Exam'rs, 1974-NMSC-062, 86 
N.M. 447, 525 P.2d 374, 

Terms of probation not unconstitutionally vague. 
— Where one of the terms of probation imposed by the 
board on a physician found guilty of unprofessional con- 
duct for falsely prescribing demerol for the alleged use of 
another when in fact the drug was for personal use was 
that the doctor not take or have in the doctor's possession 
“any dangerous drugs" without the consent of a psychia- 
trist, and the physician thereafter prescribed the drug 
ritalin for a patient and diverted some of it for personal 
use, revocation of the physician's license for violating pro- 
bation was justified, as under the facts the terms thereof 
were not unconstitutionally vague. McDaniel v. N.M. Bd. 
of Med. Exam'rs, 1974-NMSC-062, 86 N.M: 447, 525 P.2d 
374, 

Prior judicial determination unnecessary. — An 
administrative determination of "unlawful, illegal or un- 
authorized" conduct sufficient to support a conclusion 
of "unprofessional conduct," as provided in this section, 
is not dependent upon a prior judicial determination 
of criminal guilt. Strance v. N.M. Bd. of Med. Exam'rs, 
1971-NMSC-081, 83 N.M. 15, 487 P.2d 1085. 

Restraint of proceedings. — Board of medical ex- 
aminers has exclusive jurisdiction regarding the grant- 
ing and revoking of certificates admitting physicians and 
surgeons to practice, and as statutes do not provide for 
disqualification of board members, proceedings before the 
board may not be*restrained merely by reason of the fact 
that the board itself initiated the proceedings against a 
physician and was, therefore, an interested party. Seiden- 
berg v. N.M. Bd. of Med. Exam'rs, 1969-NMSC-028, 80 
N.M. 135, 452 P.2d 469. 

Subsection D(5) does not create privilege; it only 
describes ethical..constraints placed. upon a physician. 


| _ Trujillo v. Puro, 1984-NMCA-050, 101 N.M. 408, 683 P.2d 


‘in the second sentence; desig- 
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963, cert. denied, 101 N.M. 362, 688 P2d 44, 

Reinstatement after revocation. — Board of medi- 
cal examiners has the power to suspend a license inher- 
ent in its power to revoke, but when revocation is accom- 
plished, the only method of reinstating revoked licensee 
to full privileges is by the means of reapplication. 1953-54 
Op. Att'y Gen. No, 53-5839. 

Under former law, the legislature did not define 
unprofessional conduct, nor prohibit advertising by 


physicians; former statute did not go far enough to give 


power to the board of medical examiners to revoke the 
license of a physician for advertising unless said adver- 
tising was false, immoral and against the public welfare. 
1939-40 Op. Att'y Gen. No. 39-3048. 
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No lay control of professional medical judgments, 
— An entity, such as a clinic, hospital or other similar cor- 
porate entity employing physicians, may not engage in 
conduct amounting to the practice of medicine by exerting 
lay control of professional medical judgments, 1987 Op 
Att'y Gen. No, 87-39, 

Law reviews. — For article, "New Mexico's 1969: Gein. 
inal Abortion Law," see 10 Nat, Res. J. 691 (1970), 

Am, Jur. 2d, A.L.R. and C.J.8, references, = 61 Am, 
Jur, 2d Biyateline: Surgeons and Other Healers §§:74 to 
100, 

Validity of statute providing for revocation of license of 
physician or surgeon, 5 A.L.R:94, 79 A.L,R. 328, 

Liquor law, vielation of, as infamous crime or offense in- 
volving moral turpitude for which physician's license may 
be revoked, 40 A.L.R, 1049, 71 A.L.R, 217. 

Advertising by physician, surgeon or other person pro- 
fessing healing arts, constitutionality of statute or ordi- 
nance prohibiting or regulating, 54 A.L.R. 400, 

Grounds for revocation of valid license of physician or 
surgeon, 54 A.L.R. 1604, 82 A.L.R..1184, 

Moral turpitude, what offenses involve, within statute 
providing grounds for denying license, 109 A.L.R. 1469, 

Conviction, what amounts to within statute making 
conviction ground for refusing license, 113 A.L,R, 1179, 

Practice of medicine, dentistry or law through radio 
broadcasting stations, newspapers or magazines, 114 
A.L.R. 1506. 

Acquittal or dismissal in criminal prosecution, effect of, 
on revocation of licerise of physician, 123 A.L.R. 779. 

Statutory power to revoke or suspend license of physi- 
cian for."unprofessional conduct" as exercisable without 
antecedent.adoption of regulation as to what shall consti- 
tute such conduct, 163 A.L.R. 909, 

Revocability of license for fraud or other misconduct be- 
fore or at the time of its issuance, 165 A.L.R, 1188, 

Conviction as proof of ground for revocation or suspen- 
sion of license of physician or surgeon where conviction-as 
such is not an independent cause, 167 A.L.R. 228, 

Governing law as to existence or character of offense for 
which one has been convicted in a federal court or court of 
another state, as bearing upon his qualification to practice 
as physician or surgeon, 175 A.L.R. 803. 

Professional incompetency as ground for disciplinary 
measure, 28 A.L.R.3d 487, 

Duty of physician or surgeon to warn or instruct nurse 
or attendant, 63 A.L.R.3d 1020. 
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. Criminal responsibility for physical measures under- 
taken in connection with treatment of mentally disor- 
dered’ patient, 99 A.L.R.3d 854. 

Use, in attorney or physician disciplinary proceed- 
ing, sof evidence’ obtained by wrongful | police. action; 20 
A.L.R,4th 546. » 

Wrongful or excessive prescription of drugs as sero 
for revocation or suspension of physician's or dentist's li- 
cense to practice, 22:A.L.R.4th 668. | 

Imposition of civil penalties, under state statute, upon 
medical practitioner for fraud in connection with claims 
under medicaid, medieare, or similar welfare programs for 
providing medical services, 32 A.L.R.4th 671. 

Physician's or other healer's conduct, or conviction of of- 
fense, not directly related to medical practice, as ground 
for disciplinary action, 34 A.L.R.4th 609, 

Recovery for emotional distress resulting from state- 
ment of medical ‘practitioner or official, allegedly consti- 
tuting outrageous conduct, 34 A.L.R.4th 688. 

Applicability of statute of limitations or doctrine of 
laches to proceeding to revoke or suspend license to prac- 
tice medicine, 51 A.L.R.4th 1147. 

Improper or immoral sexually related conduct toward 
patient as ground for disciplinary action against physi- 
cian, dentist, or other licensed healer, 59 A.L.R.4th 1104. 

Filing of false insurance claims:for medical services as 
ground for disciplinary action against dentist, physician, 
or other medical practitioner, 70 A-L.R.4th 132. 

Necessity of expert evidence in proceeding for revoca- 
tion or suspension of license of physician, surgeon, or den- 
tist, 74 A.L.R.4th 969. 

Existence, nature, and application: to medical profes- 
sional disciplinary board of privilege against cipglostinp of 
identity of informer, 86 A.L:.R.4th 1024:. 

Liability of doctor or other health practitionor to third 
party contracting contagious disease from doctor’ Ss pa- 
tient, 3.A.L.R.5th 370. 

_ Rights as to notice and hearing in proceeding to revoke 
or suspend license to practice medicine, 10 A.L.R.5th 1. 

False or fraudulent statements or nondisclosures in 
application for issuance or renewal of license to practice 
as ground for disciplinary action against, or refusal to li- 
cense, medical practitioner, 32 A.L.R.5th 57. | 

Denial: by hospital of staff privileges or referrals to 
physician or other health care practitioner as violation of 
Sherman Act (15 USCS § let seq.), 89 A.L.R. Fed. 419. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 24, 35 to 43, 50, 53 to 57. 


61-6-15.1.. Summary suspension or restriction of license. 


A. The board may summarily suspend or restrict a license issued by the board without a hear- 
ing, simultaneously with or at any time after the initiation of proceedings for a hearing provided 
under the Uniform Licensing Act. [61-1-1 through 61-1- 31 NMSA 1978], if the board finds that 
evidence in its’ possession indicates that the licensee: __ 

(1) poses a clear and immediate danger to the public. health and safety if the licensee con- 


tinues to practice; 


(2) has been adjudged mentally incompetent by a final Bh fee or palia HOH by a court of 


competent jurisdiction; or 


(3) has pled guilty to or been found guilty of ain offense rebated to the pravtivs of iiadibsti 
or for any violent criminal offense in this state or a. pybatentially, aMiyalent criminal offense in 


another jurisdiction. 


B. A licensee is not required to comply with a summary attioh? until service has been made or 
the licensee has actual knowledge of the order, whichever occurs first. — 

C. A person whose license is suspended or restricted:under this section is entitled to a heating 
by the board pursuant to the Uniform Licensing Act within fifteen days from the date the licensee 


requests a hearing. 
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History: Laws 2008, ch. 74, § 1. IV, § 23, was effective May 14, 2008, 90 days after the ad- 
Effective dates. — Laws 2008, ch. 74 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


61-6-16. Reporting of settlements and judgments, professional review 
actions and acceptance of surrendered license; immunity 
from civil damages; penalty. 


A. All entities that make payments under a policy of insurance, self-insurance or otherwise in 
settlement or satisfaction of a judgment in a medical malpractice action or claim, hospitals, health 
care entities and professional review bodies shall report to the board all payments relating to mal- 
practice actions or claims arising in New Mexico that involve a licensee and that are paid as a di- 
rect result of the licensee's care, all appropriate professional review actions of licensees and the ac- 
ceptance or surrender of clinical privileges by a licensee while under investigation or in lieu of an 
investigation. For the purposes of this section, the meaning of these terms shall be as contained in 
Section 431 of the federal Health Care Quality Improvement Act of 1986, 42 USCA Section 11151. 

B. The hospitals required to report under this section, health care entities or professional re- 
view bodies that provide such information in good faith shall not be subject to suit for civil dam- 
ages as a result of providing the information. 

C. A hospital, health care entity or professional review body failing to comply with the report- 
ing requirements provided in this section shall be subject to civil penalty not to exceed ten thou- 
sand dollars ($10,000). 


History: 1978 Comp., § 61-6-16, enacted by Laws beginning, inserted "not" following "good faith shall", sub- 
1989, ch..269, § 12; 2003, ch. 19, § 16; 2008, ch. 74, § 2. stituted "of providing the information" for "thereof" at the 

Recompilations. — Laws 1989, ch. 269, § 13 recom- end; and substituted "ten thousand dollars ($10,000)" for 
piled former 61-6-16 NMSA 1978, relating to exceptions "two thousand dollars ($2,000)" in Subsection C. 
se article, as 61-6-17 NMSA 1978, effective July 1, y ANNOTATIONS 

The 2008 amendment, effective May 14, 2008, in Sub- Law reviews. — For case note, "Workers' Compensa- 
section A, required reports to the board of payments that tion Law: A Clinical Psychologist Is Qualified to Give Ex- 


involve a licensee. pert Medical Testimony Regarding Causation: Madrid y. 


. The 20038 amendment, effective June 20, 2003, in- University of California, d/b/a Los Alamos National Labo- 
serted "federal" following "Section 431 of the" in Subsec- ratory," see 18 N.M.L. Rev. 637 (1988). 


tion A; in Subsection B, substituted "The" for "No" at the 


61-6-17. Exceptions to act. 


The Medical Practice Act shall not apply to or affect: 

A. gratuitous services rendered in cases of emergency; 

B.. the domestic administration of family remedies; 

C. the practice of midwifery as regulated in this state; 

D. commissioned medical officers of the armed forces of the United States and medical officers 
of the.commissioned corps of the United States public health service or the United States depart- 
ment of veterans affairs in the discharge of their official duties or within federally controlled facili- 
ties; provided that such persons who hold medical licenses in New Mexico shall be subject to the 
provisions of the Medical Practice Act; and provided further that all such persons shall be fully 
licensed to practice medicine in one or more jurisdictions of the United States; 

E. the practice.of medicine by a physician, unlicensed in New Mexico, who performs emergency 
medical procedures in air or ground transportation on a patient from inside of New Mexico to an- 
other state or back; provided that the physician is duly licensed in that state; 

F. the practice, as defined and limited under their respective licensing laws, of: 

(1) dentistry; 
(2) podiatry; 
(3) nursing; 
(4) optometry; 
(5) psychology; 
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(6) chiropractic; 

(7) pharmacy; 

(8) acupuncture and oriental medicine; or 
(9) physical therapy; | 

G. an act, task or function of laboratory technicians or technologists, x-ray technicians, nurse 
practitioners,,medical or surgical assistants or other technicians or qualified persons permitted by 
law or established by custom as part of the duties delegated to them by; 

(1) a licensed physician or a hospital, clinic or institution licensed or approved by the pub- 
lic health division of the department of health or.an agency of the federal government; or 

(2) ‘a health care program operated or financed by an agency of the state or federal govern- 
ment; 

H. a properly trained medical or surgical assistant or tachuiiciats or s eremabaigial jeanne per- 
forming under the physician's employment and direct supervision or a visiting physician or sur- 
geon operating under the physician's direct. supervision a medical act that a reasonable and pru- 
dent physician would find within the scope of sound medical judgment to delegate if, in the opinion 
of the delegating physician, the act can be:properly and safely performed in its customary manner 
and if the person does not hold the person's own self out to the public as being.authorized.to prac- 
tice medicine in New Mexico. The delegating physician shall remain responsible for the medical 
acts of the person performing the delegated medical acts; 

I. the practice of the religious tenets of a church in.the ministration to the sick or suffering by 
mental or spiritual means as provided by law; provided that the Medical Practice Act shall not be 
construed to exempt a person from the operation or enforcement of the sanitary and quarantine 
laws of the state; 

J. the acts of a physician licensed under the laws of another state of the United States who 
is the treating physician of a patient and orders home health or hospice services for a resident 
of New Mexico to be delivered by a home and community support services agency licensed in 
this state; provided that a change in the condition of the patient shall be physically reevaluated 
by the treating physician in the treating physician's jurisdiction or by a licensed New Mexico 
physician; 

K. a physician licensed to practice under the laws of another state who acts as a consultant 
to a New Mexico-licensed physician on an n irregular or infrequent basis, as defined by rule of the 
board; and 

L. aphysician who engages in the informal practice of medicine across state lines without com- 
pensation or expectation of compensation; provided that the practice of medicine across state lines 
conducted within the parameters of a contractual relationship shall not: be considered informal 
and is subject to licensure and rule by the board. 


History: 1953 Comp., § 67-5-10.1, enacted by Laws The 2017 amendment, effective June 16, 2017, pro- 


1973, ch. 361, § 8; 1978 Comp., § 61-6-16, recompiled vided that the Medical Practice Act shall not apply to 
as § 61-6-17 by Laws 1989, ch. 269, § 13; 1991, ch. 148, or affect an act, task or function performed by a physi- 
§ 4; 1991, ch, 164, § 1; 1993, ch. 158, § 7; 1994, ch. 80, cian assistant in collaboration with a licensed physician 
§ 8; 1997, ch. 221, § 3; 2000, ch. 44, §$ 1; 2001, ch. 96, § 5; in certain circumstances, and made technical changes; in 
2008, ch. 19, § 17; 2017, ch. 103, § 5; 2021, ch. 54,$ 35. Subsection D, after "medical officers of the",.added "com- 

Repeals. — Laws 1989, ch. 269, § 32 repealed former: missioned corps of the", after "public health service. or", 
61-6-17 NMSA 1978, as amended by Laws.1982, ch. 110, deleted "the veterans administration of", after the second 
§ 2, relating to fees for license by endorsement application ~ occurrence of "United States", added "department of vet- 
and for examination, effective July 1, 1989. erans affairs"; and in Subsection’G, in the introductory 

Cross references, — For the Public Health Act, see 24- clause, after,"at the. direction of and", deleted."under" and 
1-1 NMSA 1978 et seq. added "with", and after "the supervision of", added "or in 

The 2021 amendment, effective June 18, 2021, re- collaboration with", in Paragraph G(2), after "performed", 
moved osteopathy from the list of practices'to which the ' deleted "at the direction of and under" and added "with", 
Medical Practice Act does not apply or affect, and removed _and after "supervision of", added "a licensed-physician or 
a provision providing that the Medical Practice Act does in collaboration with", and i in Paragraph G(3), after "su- 
not apply to the acts, tasks or functions of a physician as- - pervising", added "or collaborating", and after "within the 
sistant; in Subsection F, deleted former Paragraph F(1) scope of the", added "physician". 
and redesignated former Paragraphs F(2) through F(10) The 2003 amendment, effective June 20, 2003, re- 
as Paragraphs F(1) through F(9), respectively; and deleted wrote Paragraph G(1). 
former Subsection G and redesignated former Subsections The 2001 amendment, effective April 2, 2001, added 
H through M as Subsections G through L, respectively. Subsections L and M. 
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The 2000 amendment, effective May 17, 2000, substi- 
tuted "biennially" for "annually" in Subsection G(1) and 
added Subsection K. 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "supervising licensed physician" for "supervising 
physician" in Paragraph G(3), and in Subsection I, in- 
serted "or a visiting physician or surgeon operating under 
the physician's direct supervision" near the middle of the 
first sentence and added "in New Mexico" at the end of the 
first sentence, 

The 1994 amendment, effective May 18, 1994, ‘added 

“employment and" and deleted "not in violation of any 
other statute" following "customary manner" in Subsec- 
tion I, 

The 1993 amendment, effective June 18, 1993, inserted 

“and oriental medicine" in Paragraph (9) of Subsection F; 

and substituted "department of health" for;"health and en- 
vironment department" in Paragraph (1) of Subsection H. 

The 1991 amendment, effective June 14, 1991, in Sub- 


section H, rewrote the introductory paragraph following 


"nurse practitioners" which read "or medical technologists 
permitted by law or established by custom as part of the 
duties required in their employment by" and substituted 
"public health division" for "health services division" in 
Paragraph (1); added Subsection I; designated a formerly 
undesignated provision as Subsection J; and made a re- 
lated stylistic change. Laws 1991, ch. 148, § 4 enacted 
identical amendments to this section. The section was 
set out as amended by Laws 1991, ch. 164, § 1. See 12-1-8 
NMSA 1978. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-16 NMSA 
1978; substituted "Medical Practice Act" for "Sections 67- 
5-1 through 67-5-23 NMSA 1978" in the introductory 
paragraph and Subsection I; substituted "regulated in 
this state" for "regulated by the health and social services 
department" in Subsection C; substituted present Subsec- 
tion D for former Subsection D, which read "surgeons of 
the United States in the discharge of their official duties"; 
substituted present Subsection E for former Subsection F, 
which read as set out in the 1986 Replacement Pamphlet; 


MEDICINE AND SURGERY 


61-6-17.1 


added Subsections F(9) and F(10); made minor stylistic 
changes in Subsections G(1) and G(2); substituted, present 
Subsection G(3) for former Subsection G(3), which read as 
set out in the 1986 Replacement Pamphlet; in Subsection 
H(1) inserted "licensed physician or a" and substituted 
"health services division of the health and environment 
department" for "health and social services department"; 


and, in Subsection I, inserted "as provided by law". 


ANNOTATIONS 


Chiropractors' services are not physicians’ ser- 
vices under the medicaid program, Chiropractors’ 
services thus are not included in the general categories 
of medical treatment which must be included in the state 


. plan. Katz v, N.M. Dep't of Human Servs., 1981-NMSC-012, 


95 N.M. 530, 624 P.2d 39. 

Delegation of dispensation of dangerous drugs. 
— The board of medical examiners acted outside the 
scope of its authority and contrary to law when it pro- 
mulgated a rule allowing physicians, in certain circum- 
stances, to delegate to physician's assistants the task of 
dispensing dangerous drugs. N.M, Pharm. Ass'n v. State, 


_ 1987-NMSC-054, 106 N.M. 73, 738 P.2d 1318 (decided un- 
der prior law), 


‘Board to determine credentials. — While a New 
Mexico license was not required asa prerequisite to, the 
employment of a doctor by the Carrie Tingley hospital, 
only the New Mexico board of medical examiners had au- 
thority to determine the present standing or validity of 
the doctor's credentials in other states. 1957-58-Op. Att'y 
Gen. No. 58-136. 

Am, Jur, 2d, A.L.R. and-CuJ.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons, and Other Healers §§ 35 to 50. 

Optometry as within statute relating to practice of med- 
icine, 22 A.L.R. 1173. 

Dentist as physician or surgeon within statutes, 115 
A.L.R. 261, » 

70 C.JS. Physicians, Surgeons, and Other Health-Care 
Providers §§ 6, 7, 26, 27. 


i 


61-6-17.1. Temporary licensure exemption; out-of-state physicians; out- 
of-state sports teams. 


or Am individual who is licensed in good: standing to practice medicine in another state, and 
pti the board has not: previously found to have violated a provision of the Medical Practice 
Act, may practice medicine without a license granted by the board if the individual has a written 
agreement with an out-of-state sports team to provide care to team members and staff traveling 
with the team for a:specifie sporting event to take place in this state; provided that: 
(1) the individual has a:written agreement with the out-of-state sports team governing 
body to provide health care services to an out-of-state sports team athlete or staff member at a 
scheduled sporting event; — 
(2) the individual's practice i is trates to medical care to assist Ate and ill piayend anid 
coordinate appropriate referral to'in-state health care providers as needed; 
(3) the services to be provided by the individual are within the scope of practice a ieiectcen 
pursuant to the Medical Practice:Act and rules of the board; 
(4) the individual has professional liability coverage for the a aiae of the sporting event; 
(5) the individual shall not: 
(a) provide care or consultation to a resident of this state, other than a member of the 
out-of-state sports team during a sporting event; or 
(b)... practice medicine.in the state, outside of the sporting event; 
(6) the authorization to: practice without a board-issued license wibreutsinit: to this sec- 
tion shall be valid only during the time of the sporting event, while the individual granted the 
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authorization is providing care to the out-of-state sports team, and is limited to the duration of the 
sporting event; 
(7). the individual or out-of-state sports team shall report to the board any potential: 
(a) medical license violation; 
(b) practice negligence; or 
(c) . unprofessional or dishonorable conduct, as those terms are defined in board rules; 
(8) the individual's practice of medicine pursuant to this section shall be subject to board 
oversight, investigation and discipline i in accordance with the provisions of the Medical Practice 
Act; and 
(9) the board may report to a licensing board in a state in which an individual practicing 
medicine pursuant to this section is licensed to practice medicine any findings it makes RSASt 
to an investigation or disciplinary action that the board undertakes, 
B. The board shall adopt and promulgate rules to implement the provisions of this section. 
C. As used in this section: 
(1) “out-of-state sports team" means an entity or organization: 
(a) for which athletes engage in a sporting event; 
(b) headquartered or organized under laws other than the laws of New Mexico; and 
(c) a majority of whose staff and athletes are residents of another state; and 
(2) "sporting event" means a scheduled sporting event involving an out-of-state’ sports 
team for which an admission fee is charged to the public, including any preparation or practice 
related to the activity. 


History: Laws 2019, ch: 184, § 1; 2021, ch. 54, § 36. medicine", deleted "and surgery", in Paragraph A(9), after 


The 2021 amendment, effective June 18, 2021, re- "an individual practicing medicine", deleted "or surgery", 
moved all references to surgery; and in Subsection A, after and after "licensed to practice medicine", deleted "and 
"good standing to practice medicine", deleted "and sur- surgery". 


gery", in Paragraph A(8), after "the individual's practice of 


61-6-18. Medical students; interns; residents; fellows. 


A. Nothing in the Medical Practice Act shall prevent a medical student properly registered 
or enrolled in a medical college or school in good standing from diagnosing or treating the sick or 
afflicted, provided that the medical student does not receive compensation for services and such 
services are rendered under the supervision of the school faculty as part of the student's course of 
study. 

B, Any intern, resident or fellow who is appointed in a board- approved residency or fellowship 
training program may pursue such training after obtaining a postgraduate training license from 
the board. The board may adopt by rule specific education or examination Shaper for a post- 
graduate training license. 

C. »Any person serving in the assigned rotations and performing the Tcuace siehiiees! in a board- 
approved residency or fellowship training program accredited in New Mexico may do:so for an ag- 
gregate period not to exceed eight years or completion of the residency, whichever is shorter. 

D.  The-board may require any applicant for a postgraduate training license required in Sub- 
sections B and C of this section to personally appear before the Hoar or a designated member of 
the board for an interview. 

E. Every applicant for a postgraduate training denis Lintlak this section shall pay the foes 
required by Section 61-6-19 NMSA 1978. 

F. Postgraduate training licenses shall be darteeae eat ck and shall be te ake daring each 
year or part of a year of postgraduate training. 


History: 1978 Comp., § 61-6-18, enacted by Laws The 2021 amendment, effective June 18, 2021, in- 


1989, ch. 269, § 14; 1994, ch. 80, § 9; 2005, ch. 159, § 5; cluded "fellows" and "fellowships" within the provisions of 
2021, ch. 54, § 37. this section; after "residents", added "fellows"; in Subsec- 

Recompilations, — Laws 1989, ch. 269, § 16 recom- tion B, after "resident", added "or fellow", and after "resi- 
piled former 61-6-18 NMSA 1978, relating to penalty for _ * dency", added "or fellowship"; and in Subsection C, after 
practicing without a license, as 61-6-20 NMSA 1978, effec- "residency", added "or fellowship". 


tive July 1, 1989. 
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The 2005 amendment, effective April 5, 2005, in Sub- - The 1994 amendment, effective May 18, 1994, sub- 
section B, provided that an intern or resident who is ap- stituted "Any" for "Nothing in the Medical Practice Act 
pointed to a board-approved residency training program shall require an," substituted "in New Mexico may" for 
may pursue the training after obtaining a license from the "to obtain a license to" and added "after obtaining a post- 
board and adds the provision that the board may adopt by graduate training license from the board" in Subsection B, 
rule specific education or examination requirement for a rewrote Subsection C, and added Subsections D, E and F. 


postgraduate training license. 


61-6-18.1. Public service license. 


A. Applicants for a public service license shall meet all requirements for licensure and shall: 
(1) be enrolled in a board-approved residency or fellowship training program either in 
New Mexico or in another jurisdiction; 
(2) obtain written approval from the training program director of the applicant to pursue 
a public service practice opportunity outside the residency training program; and 
(3) satisfy other reasonable,requirements imposed by the board. 

B. A physician with one year of postdoctoral training may apply for a public service license to 
practice under the direct supervision of a licensed physician or with immediate access to a licensed 
physician by electronic means when the public service physician is employed in a medically un- 
derserved area. 

C. A public service license shall expire on September 1 of each year and may be renewed by the 
board. 

D.. An applicant for a public service license shall pay the required fees set forth in Section 61- 
6-19 NMSA 1978. 


History: 1978 Comp., § 61-6-18.1, enacted by Laws The 2003 amendment, effective June 20, 2003, in Sub- 
1994, ch. 80, § 10; 2003, ch. 19, § 18; 2005, ch. 159, § 6; section A, rewrote the undesignated paragraph, added 
2021, ch. 54, § 38. present Paragraph (1) and redesignated former Para- 

The 2021 amendment, effective ae 18, 2021, in- graphs (1) and (2) as present Paragraphs (2) and (3), sub- 
cluded "fellowships" within the provisions of this section; stituted "obtain written approval from the" for "obtains 
and in Subsection A, Paragraph A(1), after "residency", approval from his" at the beginning of present Paragraph 
added "or fellowship". (2), substituted "obtain advance written approval from 

The 2005 amendment, effective April 5, 2005, deleted the" for "obtains advance approval from his" at the begin- 
former Subsection A(3), which required applicants to ob- ning of present Paragraph (3), inserted "of the applicant" 
tain advance written approval from the training program following "program director" in present Paragraphs (2) 
director of the applicant to return to the residency train- and (3), substituted "satisfy" for "satisfies any" at the be- 
ing program after public service and provided in Subsec- ginning of Paragraph (4); in Subsection B, substituted "or 
tion C that public service licenses expire on September 1 has immediate access toa licensed physician by electronic 
of each year. means when the public service physician" for "or when the 


physician" following "licensed physician or". 


61- 6-19. eae 


A.» Except:as he dans in Section 61-1-34 NMSA 1978, the board shall impose the following 

fees: 

(1) an application fee not to exceed five hundred dollars ($500) for licensure by endorse- 
ment as provided in Section 61-6-13 NMSA 1978; 

(2) an application fee not to exceed five hundred dollars ($500) for licensure by examina- 
tion as provided in Section 61-6-11 NMSA 1978; 

(8) atriennial renewal fee not to exceed five hundréd dollars ($500); 

(4) a fee of twenty-five dollars ($25.00) for placing a physician's license or a physician as- 
sistant's license on inactive status; . 

(5) a late fee not to exceed one hundred dollars ($100) for physicians who renew their li- 
cense within forty-five days after the required renewal date; 

(6) a late fee not to exceed two hundred dollars ($200) for physicians who renew their li- 
censes between forty-six and ninety days after the required renewal date; 

(7) areinstatement fee not to exceed seven hundred dollars ($7 00) for reinstatement of a 
revoked, suspended or inactive license; 
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(8) areasonable administrative fee for verification and duplication of license or registra- 
tion and copying of records; 

(9) .a reasonable publication fee for the purchase of a publication containing the names. of 
all practitioners licensed under the Medical Practice Act; 

(10) an impaired physician fee not to exceed one hundred fifty dollars ($150) for a thou. 
year period; 

(11) an interim license fee not to exceed one hundred dollars ($100); 

(12) atemporary license fee not to exceed one hundred dollars ($100); 

(18) a postgraduate training license fee not to exceed fifty dollars ($50.00) sonal 

(14) an application fee not to exceed one hundred fifty dollars ($150) for physician assis- 
tants applying for initial licensure; 

(15) a licensure fee not to exceed one hundred fifty dollars ($150) for physician assistants 
biennial license renewal and registration of supervising or collaborating licensed physician; 

(16) alate fee not to exceed fifty dollars ($50.00) for physician assistants who 1 renew their . 
licensure within forty-five days after the required renewal date; — 

(17) a late fee not to exceed seventy-five dollars ($75.00) for physician assistants who re- 
new their licensure between forty-six and ninety days after the required renewal date; 

(18) areinstatement fee not to exceed one hundred dollars ($100) for physician assistants 
who reinstate an expired license; 

(19) a fee not to exceed three hundred dollars ($300) annually for a physician supervising 
a clinical pharmacist; 

(20) ‘an application and renewal fee for a telemedicine license not to exceed nine hundred 
dollars ($900); fo 

(21) a reasonable administrative fee, not to exceed the current cost of application and li- 
cense or renewal for a license, that may be charged for reprocessing applications and renewals 
that include minor but significant errors and that would otherwise be subject to investigation and 
possible disciplinary action; and 

(22) areasonable fee as established by the asaatact of public safety for nationwide and 
statewide criminal history screening of applicants and licensees. 

B. All fees are nonrefundable:and shall be used by the board to carry outits duties efficiently. 


History: 1978 Comp., § 61-6-19, enacted by Laws The 2008 amendment, effective May 14, 2008, added 
1989, ch. 269, § 15;.1994, ch. 80, § 11; 1997, ch. 187, § 9; Paragraphs (22) and (23) of Subsection A. 
1997, ch, 221, § 4; 2001, ch, 96, § 6; 2008, ch. 19, § 19; The 2008 amendment, effective June 20, 2003, in Sub- 
2008, ch. 74, § 3; 2017, ch. 103, §/'7;,2020, ch, 6, § 16; section A, deleted Paragraph (3) which read: "an examina- 
2021, ch, 54, § 39, tion fee equal to the cost of purchasing the examination 
Repeals. — Laws 1989, ch. 269, § 32 repealed former plus an administration fee not to exceed fifty percent of 
61-6-19 NMSA 1978, as amended by Laws 1969, ch, 46, that cost" and redesignated Paragraphs (4) to (20) as (8) to 
§ 9, relating to rules and regulations of the board, effec- (21) and inserted present Paragraphs (18) and (19), substi- 
tive July 1, 1989, For present comparable provisions, see tuted "six hundred dollars ($600)" for "the current applica- 
61-6-5(B) NMSA 1978. tion fee" following "not to exceed" in present Paragraph (7), 
The 2021 amendment, effective June 18, 2021, in- inserted "licensed" near the end of present Paragraph (15). 
creased certain fees imposed by the New Mexico medical The 2001 amendment, effective April 2, 2001, in Sub- 
board; in Subsection A, Paragraph A(1), changed "four section A, substituted "for physicians who renew their li- 
hundred dollars ($400)" to "five hundred dollars ($500)", in cense" for "for licensees who fail to renew their license" 
Paragraph A(2), changed "four hundred dollars ($400)" to in Paragraph (6), substituted "physicians who:renew their 
"five hundred dollars ($500)", in Paragraph A(3), changed licenses. between forty-six and ninety days" for "licens- 
"four hundred fifty dollars ($450)" to "five hundred dollars ees who fail to renew their licenses from forty-six days to 
($500)", in Paragraph A(7), changed "six hundred dollars ninety days" in Paragraph (7); deleted "fail to" preceding 
($600)" to "seven hundred dollars ($700)", in) Paragraph "renew their licensure" in Paragraphs (17) and (18), and 
A(20), changed "four hundred dollars ($400)" to."nine hun- added Paragraph (20). 
dred dollars ($900)", and in Paragraph A(21), after "cost of The 1997 amendment, eifective June 20, 1997, in Sub- 
application", added "and license or renewal", section A, added Paragraphs (5) and (17) to (19), rédesig- 
The 2017 amendment, effective June 16, 2017, re- nated former Paragraphs (5) to (15) as Paragraphs (6) to 
moved the fee charged to a physician assistant for each (16), rewrote Paragraphs (6), (7) and (16), and, in Para- 
change of supervising licensed physician, and made techni- graph (15), substituted "licensure" for ' registration". Laws 
cal changes; in Subsection A, Paragraph A(15), after "bien- 1997, ch, 187, § 9 also amended this section. The section 
nial", deleted "licensing" and added "license renewal", and ©, was set out as amended: by Laws 1997, ch. 221, § 4. See 
after "supervising", added "or collaborating", and deleted _..,...12-1-8 NMSA 1978, 
Paragraph A(19), which provided a fee for each change of The 1994 amendment, effective May 18, 1994, added 
a supervising licensed physician for a physician assistant, Paragraph (A)(13) and redesignated former Paragraphs 


and redesignated the succeeding paragraphs accordingly. 
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A(13) and A(14) as Paragraphs A(14) and A(15), respec- Licensing year. — The licensing year for physicians li- 
tively. censed to practice medicine in New Mexico is the calendar 
year. 1959-60 Op. Att'y Gen. No, 60-28 (rendered under 

ANN OTATIONS prior law). 

Disposition ‘of fees. — The application fees paid pur- Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
suant to this section by applicants for licenses to practice CJ.S, Physicians, Surgeons, and Other Health-Care Pro- 
medicine revert to'the general fund at the end of the li- ._.. Viders § 22; 73 C.J.S. Public Administrative Law and Pro- 
censing year, 1959-60 Op. Att'y Gen. No, 60-28. cedure § 8. 


61-6-20. Practicing without license; penalty. 


A. »Any person who practices medicine or who attempts to practice medicine without first com- 
plying with the provisions of the Medical Practice Act and without being the holder of a license 
entitling him to practice medicine in New Mexico is guilty of a fourth degree felony. . 

B. Any person who practices medicine across state lines or who attempts to practice medicine 
across state lines without first complying with the provisions of the Medical Practice Act and with- 
out being the holder of a telemedicine license entitling him to practice medicine across state lines 
is guilty of a fourth degree felony. 

C. Any person convicted pursuant to Subsection A or B of this section shall be sentenced under 
the provisions of the Criminal Sentencing Act [Chapter 31, Article 18 NMSA 1978] to imprison- 
ment for a definite period not to exceed eighteen months and, in the discretion of the sentencing 
court, to a fine not to exceed five thousand dollars ($5,000), or both. Each occurrence of practicing 
medicine or attempting to practice medicine without complying with the Medical Practice Act 
shall be a separate violation. 


History: Laws 1923, ch. 44, § 9; C.S. 1929, § 110-110; Law reviews. — For article, "Constitutional Limita- 
1941 Comp., § 51-510; 1953 Comp., § 67-5-12; Laws __tions on the Exercise of Judicial Functions by Administra- 
1955, ch. 44 [§ 1]; 1969, ch. 46, § 8; 1978 Comp., § 61-6- tive Agencies," see 7 Nat. Res. J. 599 (1972). 

18, recompiled as § 61-6-20 by Laws 1989, ch. 269, § For comment, "Perspectives on the Abortion Decision," 
16; 2001, ch. 96, § 7. see 9 N.ML.L. Rev. 175 (1978-79). 

Repeals, — Laws 1979, ch, 132, $9, repealed former Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
61-6-20 NMSA 1978, as enacted by Laws 1977, ch. 207, § Jur, 2d Physicians, Surgeons and Other Healers §§ 125 
1, relating to rules and regulations for:care of infants born to 130. 
alive and for experimentation with aborted fetuses, effec- Constitutionality of statute prescribing. conditions of 
tive March 27, 1979. For present provisions, see 24-9A-3 practicing medicine or surgery as affected by question of 
and 24-9A-4 NMSA 1978. discrimination against particular school or method, 16 

Cross references. — For injunction to prevent unau- A.L.R. 709, 37 A.L.R. 680, 42 A.L.R. 1842; 54 A.L.R. 600. 
thorized practice of medicine, see 61-6-22 NMSA 1978. . Liability to. patient for results of medical or surgi- 

The 2001 amendment, effective April 2, 2001, added cal treatment by one not licensed as required by law, 44 
the provision that doctors who practice or attempt to prac- =  A.L.R. 1418, 57 A.L.R. 978. 
tice medicine across state lines without having a license Entrapment to commit offense of practicing medicine 
to do so and without complying with the Medical Practice without license, 86 A.L.R. 272. 
act are guilty of a forth degree felony and are subject to Corporation or individual not himself licensed, right.of, 
the penalties provided by Subsection C. to practice medicine or surgery through licensed employ- 

The 1989 amendment, effective July 1, 1989, renum- ees, 103 A.L.R. 1240. 
bered this section, which formerly was 61-6-18 NMSA Health service plan as violation of medical practice acts, 
1978; added the second’ sentence, and, in the first sen- 119 A.L.R. 1290. 
tence, substituted "the Medical Practice Act" for "Sec- One who fills prescriptions under reciprocal arrange- 
tions 67-5-23 NMSA 1978" and the present language fol- ment with physician or optometrist as subject to charge 
lowing "is guilty of" for "felony, upon conviction, punished of practice of medicine or optometry without license, 121 
by a fine not to exceed one thousand dollars ($1,000.00) or A.L.R. 1455, 
imprisonment in the county jail not to exceed one year or Group medical and hospital service plan as illegal prac- 
by both such fine and imprisonment in the discretion of tice of medicine, 167 A.L.R. 327. 
the court", and made minor stylistic changes. Constitutionality and construction of statutes or regu- 

lations prohibiting one who has no license to practice 
ANNOTATIONS Laas from owning, maintaining or operating an office 


therefor, 20.A.L.R.2d 808, 
Illegal practice of medicine under statute, ordinance or 
other measure involving chemical treatment of public wa- 


Injunction not precluded. — The state has author- 
ity to punish one who engages in the practice of medicine 
without a license, but. this remedy is not exclusive and . 
does not preclude injunction to protect the public health, ter supply, 43 A.L.R.2d 453. 
morals, safety and welfare from irreparable injury. State 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
ex rel. Marron v. Compere, 1940-NMSC-041, 44 N.M. 414, Providers §§ 28 to 33. 

103 P.2d 273. 
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61-6-21. Continuing medical education; penalty. 


A. For the purpose of protecting the health and well-being of the residents of this state and 
for maintaining and continuing informed professional knowledge and awareness, the board shall 
establish mandatory continuing educational requirements for licensees under its authority. 

B. The board may suspend the license of a licensee who fails to comply with continuing: medical 
education or continuing education requirements until the requirements are fulfilled and’may take 
any further disciplinary action if the licensee fails to remediate the deficiencies, including revoca- 


tion of license. 


History: 1978 Comp., § 61-6-21, enacted by Laws 
1989, ch. 269, § 17; 2003, ch. 19, § 20; 2021, ch. 54, § 40. 

Recompilations. — Laws 1989, ch. 269, § 18 recom- 
piled former 61-6-21 NMSA 1978, relating to injunction 
to prevent practice without a license, as 61-6-22:. NMSA 
1978, effective July 1, 1989. 

The 2021 amendment, effective June 18, 2021, re- 
quired the New Mexico medical board to establish man- 
datory continuing education requirements for licensees 
under its authority, and authorized the board to take dis- 
ciplinary action if licensees fail to comply with continuing 
medical education; in Subsection A, deleted "The board 


education for licensees." and added the remainder of the 
subsection; and in Subsection B, after "fulfilled",. added 
"and may take any further disciplinary action if the li- 
censee fails to remediate the cna including revo- 
cation of license". 

The 2003 Bat iAinae: effective. inns 20, 2003, in Sub- 
section A, deleted "and regulations" near the beginning, 
substituted "for licensees" for "for physicians and continu- 
ing education for physician assistants" at the end; in Sub- 
section B, substituted "license of a licensee" for "license or 
registration of any physician or physician assistant" near 
the beginning, and deleted "such time as" following "re 


may. establish rules pertaining to continuing medical quirements until", 6; D643 


61-6-22. Injunction to prevent practice without a license. ) 


The attorney general, the prosecuting attorney, the board or any citizen of any county where any 
person engages in the practice of medicine as defined by the laws of New Mexico without possess- 
ing a valid license to do so may, in accordance with the laws of the state governing injunctions, 
maintain an action in the name of the state to enjoin such person from‘ engaging inthe practice 
of medicine until a valid license to practice medicine is secured from the board. Any person who 
has been so enjoined who violates the injunction shall be punished for contempt of court. Provided, 
however, the injunction shall not relieve the person practicing medicine without a valid license 
from criminal prosecution therefor as provided by law, but such remedy by injunction shall be in 
addition to any remedy now provided for criminal prosecution of such offender. In charging any 
person in a petition for injunction or in an information or indictment with a violation of law. by 
practicing medicine without a valid license, it is sufficient to charge that the person did, on a cer- 


tain day and in a certain county, engage in the practice of medicine without havin a valid Hoan 
without alleging any oo or more particular facts. anhibsin 


History: 1953 Comp., § 67-5-15; Laws 1969, ch. 46, § 
10; 1978 Comp.,, § 61-6-21, recompiled as § 61-6-22 by 
Laws 1989, ch. 269, § 18. 

Repeals. — Laws 1989, ch. 269, § 32 repealed former 
61-6- 39 NMSA 1978, as amended by Laws 1987, ch. 204, 
§ 1, relating to annual registration fees, effective July 1, 
1989, For present comparable provisions, see 61-6-19 
NMSA 1978. 

Cross references. — For penalty for practicing medi- 
cine without a license, see 61-6-18 NMSA 1978, 

For injunctions, see Rules 1-065 and 1-066 NMRA. 


61-6-23. Investigation; subpoena. 


The 1989 amendment, effective July 1, 1989, renum- 
bered this section which formerly was 61-6- 21 NMSA 
1978, corrected a misspelling i in the section heading, sub- 
stituted "the board" for "the board of medical examiners" 
in two places in the first sentence, and made numerous 
minor stylistic changes. 


ANNOTATIONS 


Am. Jur, 2d,A.L.R and C.J.S, references. — 61 Am, 
Jur. 2d Physicians, Surgeons, and, Other Healens: § 122. 
43A C.J.S. Injunctions § 242. 


To investigate a complaint against an applicant or a licensee, the board may issue investigative 
subpoenas prior to the issuance of a notice at conteraaizue action. 


History: 1978 Comp., § 61-6-23, enacted by Laws 
1989, ch, 269, § 19; 2003, ch. 19, § 21; 2021, ch. 54, § 41. 


Recommnlarinnss — Laws 1989, ch. 269, § 23 recom- 
piled former 61-6-23 NMSA 1978, relating to issuance and 
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display of registration certificate, as 61-6-27 NMSA 1978, complaints against applicants for licensure; and. after 
effective July 1,.1989. "complaint against", added "an applicant or": 
The 2021 amendment, effective dune 18, 2021, au- The 2003 amendment, effective June’ 20;°2003, re- 


thorized the New Mexico medical board to investigate wrote this section to the extent that a detailed comparison 
Bri ) is impracticable. 


t 


61- 6-24, Etniitattons on actions. | 


A. No.action that would have any of the effects specified in Sections 61-6-15 and 61-6-15,1 
NMSA 1978 may be initiated by the board later than two years after it is brought tS the board's 
attention, 

B. The'time limitation contained in Subsection A of this section shall be tolled by any civil 
or criminal litigation in which the licensee or applicant is a party arising substantially from 
the same facts, conduct, transaction or transactions that would be the basis of the board's deci- 
sion. 


History: 1978 Comp., § 61-6-24, enacted by Laws changing location or beginning practice, as 61-6-28 NMSA 
1989, ch. 269, § 20; 2008, ch. 74, §.4. 1978, effective July 1, 1989, 

Recompilations. — Laws 1989, ch. 269, § 24 recom- The 2008 amendment, effective May 14, 2008, added 
piled former 61-6-24 NMSA 1978, relating to practitioners the reference to Section 61-6-15,1 NMSA 1978. 


61-6-25. False statement; penalty. 


Any person maktnes a false statement under oath or. a false affidavit ghall be guilty of a fourth 
degree felony and upon conviction shall,be sentenced in accordance with the Criminal Sentencing 
Act [Chapter 31, Article 18 NMSA 1978] to eighteen months imprisonment and, in the sentencing 
court's discretion, to a fine of not more than five thousand dollars ($5,000). 


History: 1978 Comp., § 61-6-25, enacted by Laws 14, relating to publication and distribution of lists of reg- 
1989, ch. 269, § 21. istrants, effective July 1, 1989. 

Repeals, —, Laws 1989, ch. 269, § 32 repealed former 
61-6- 35 NMSA 1978, as amended dy Laws 1969, ch, 46, , 


61- 6-26. Triennial renewal fees; penalty for failure to renew license. 


A. On or before July 1 of every third year, every licensed physician in this state shall apply 
for a certificate of triennial renewal of license for the ensuing three years. The fact that a li- 
censed physician has not received a renewal form from the board shall not-relieve the physician 
of the duty to renew the license and the omission by the board shall not operate to exempt the 
physician from the penalties provided by Chapter 61, Article 6 NMSA 1978 for failure to renew 
his license. 

B, All licensed physicians shall pay a triennial renewal fae and impaired physicians flee as pro- 
vided in Section 61-6-19 NMSA 1978 and shall return the completed renewal form together with 
the renewal fee and other required documentation. 

C. Each application for triennial renewal of license shall state the licensed physician's full 
name, business address, license number and date and all other information requested by the 
board. 

D. . A licensed physician who fails to submit his application for triennial renewal on or before 
July 1 but who submits his application for triennial renewal by August 15 shall be assessed a late 
fee as provided in Section 61-6-19 NMSA 1978. _ 

KE. A physician who submits the application for triennial renewal between August 16 and Sep- 
tember 30 shall be assessed a cumulative late fee as provided in Paragraph (6) of Subsection A of 
Section 61-6-19 NMSA 1978. 

F. After September 30, the board may, in its diseieticne summarily suspend for nonpayment of 
fees the license of a physician who has failed to renew his license. ' 
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History: 1978 Comp., § 61-6-26, enacted by Laws for "practitioner" once in Subsections (E) and (F); in Sub- 
1989, ch. 269, § 22; 2001, ch. 96, § 8; 2003, ch. 19, § 22. section E, substituted "August 16 and September 30" for 

Recompilations. — Laws 1989, ch. 269, § 26 recom- "forty-five and ninety days of the July 1 deadline" follow- 
piled former 61-6-26 NMSA 1978, relating to fees and ing "triennial renewal between", substituted "Paragraph 
other requirements for delinquent registrants, as 61-6-30 (6)" for "Paragraph (7)" preceding "of Subsection A"; in 
NMSA 1978, effective July 1, 1989. Subsection F, added "After September 30" at the begin- 

The 2003 amendment, effective June 20, 2003, re- ning, and deleted "within ninety days of July 1" at the end. 
wrote Subsection A; in Subsection B, substituted "physi- The 2001 amendment, effective April 2, 2001, in Sub- 
cians" for "practitioners" near the beginning, deleted "all section KE, substituted "A practitioner who submits the 
practitioners" following "NMSA 1978 and", substituted application" for "Any practitioner who fails to submit the 
"other required documentation" for "proof of continuing application", and updated the internal reference. 


medical education" at the end; in Subsection C, substi- 


tuted "licensed physician's" for ' ‘practitioner's" following ANNOTATIONS 

"shall state the", substituted "license number and date" Am. Jur. 2d, A.L.R. and C.J.S, references. — 70 
for "the date and number of his license" following "busi- §=qyg Phiysicane Surgeons, and Other Health-Care Pro- 
ness address"; in Subsection D, substituted "licensed phy- )) — yigors §8 35 to 38; 73 C.J.S. Public Administrative Law 
sician" for "practitioner" near the beginning, substituted and Procedure 88 60, 100. 


"by August 15" for "within forty-five days thereafter" fol- 
lowing "for triennial renewal"; substituted "physician" 


61-6-27. Issuance and display of renewal certificate. 


The board shall issue to each licensed physician, upon application in accordance with the 
provisions of the Medical Practice Act and upon payment of the appropriate fees and upon docu- 
mentation of continuing education requirements, a certificate of triennial renewal, under the 
seal of the board, for the ensuing three years. The certificate of renewal shall contain the li- 
censed physician's name, business address, license date and number and other information as 
the board deems advisable. The certificate of triennial renewal shall; at all times, be displayed 
conspicuously in the principal office or practice location of the licensed physician to whom it has 
been issued. 


History: 1941 Comp., § 51-2802, enacted by Laws “The 1989 amendment, effective July 1, 1989, renum- 
1945, ch. 74, § 2; 1953 Comp., § 67-5-18; Laws 1969, ch. bered this section, which formerly was 61-6-27 NMSA 
46, § 12; 1978 Comp., § 61-6-23, recompiled as § 61-6- 1978; substituted "renewal certificate" for "registration 
27 by Laws 1989, ch. 269, § 23; 2003, ch. 19, § 23. certificate" in thé’ catchline; divided the former first sen- 

Repeals. — Laws 1989, ch. 269, § 32 repealed former tence into the present first two sentences; in the first 
61-6-27 NMSA 1978, as amended by Laws 1961, ch, 11, § sentence, substituted "in accordance with the provisions 
3, relating to disposal of registration fees, effective July 1, of the Medical Practice Act and upon payment of the ap- 
1989. For present comparable provisions, see 61-6-19 propriate fees and upon documentation of continuing 
NMSA 1978. education requirements" for "in accordance with the pro- 

The 2003 amendment, effective June 20, 2003, substi- visions of Sections 67-5-1 through 67-5-23 NMSA 1953", 
tuted "licensed physician, upon" for "duly licensed prac- "certificate of triennial renewal" for "certificate of annual 
titioner, upon his” preceding "application in accordance", registration", and "for the ensuing three years" for "for the 
substituted "licensed physician's name, business address, ensuing year and ending December 31st of that year"; in 
license date and number and" for "practitioner's name, his the second sentence, substituted "certificate of renewal" 
business address, the date and number of his license to for "certificate of registration"; in the last sentence, sub- 
practice and such" preceding "other information as", and stituted "certificate of triennial renewal" for "certificate of 
substituted "licensed physician" for "practitioner" near annual registration” and "the principal office of practice 
the end. location" for "the office"; and made minor stylistic changes 


throughout the section. 


61-6-28. Licensed physicians; changing location. 


A licensed physician or practitioner under licensure authority of the board or who applies for a 
license issued by the board who changes the location of the physician's or practitioner's office or 
residence shall promptly notify the board of the change, Applicants and licensees shall maintain a 
current address, phone number and email address with the board. 


History: 1941 Comp., § 51-2808, enacted by Laws § 16, relating to the penalty for failure to register, effective 
1946, ch. 74, § 3; 1953 Comp., § 67-5-19; Laws 1969, ch. July 1, 1989. For present comparable previstens, see 61-6- 
46, § 13; 1978 Comp., § 61-6-24, recompiled as § 61-6- 26 NMSA 1978. 


28 by Laws 1989, ch. 269, § 24; 2008, ch, 19, § 24; 2021, The 2021 amendment, effective June 18, 2021, re- 

ch, 54, § 42. quired applicants and licensees to maintain current con- 

Repeals, — Laws 1989, ch. 269, § 32 repealed former tact information with the New Mexico medical board; and 

61-6.28 NMSA 1978, as amended by Laws 1969, ch. 46, after "A licensed physician", added "or practitioner under 
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licensure authority of the board or who applies for.a li- 
cense issued by the board", and added the last sentence. 

The 2003 amendment, effective June 20, 2003, re- 
wrote this section to theextent that a detailed comparison 
is impracticable. 


61-6-29. Repealed. ’ 


Repeals. — Laws 2003, ch. 19, § 29 repealed 61-6-29 
NMSA 1978, relating to publication and distribution of 


lists of registrants, effective June 20, 2003. For provisions: 


MEDICINE AND SURGERY 


61-6-31 


The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-24 NMSA 
1978, and substituted "triennial renewal" for "annual 
registration" in both sentences and "the Medical Practice 
Act" for "Sections 67-5-1 through 67-5-23 NMSA 1978" in 
the second sentence. 


_ of former section, see the 2002 NMSA 1978 on NMOne 


Source.com, 


61-6-30. Restoration of good standing; fees and other requirements.. 


A. Before restoring to good standing a license that has been in a revoked, suspended or inac- 
tive status for any cause for more than two years, the board may require the applicant to pass an 
oral or written examination, or both, to determine the current fitness and competence of the ap- 
plicant to resume practice and may impose terms, conditions or restrictions in its discretion. 

B. The authority of the board to impose terms, conditions or restrictions includes, but is not 


limited to, the following: 


(1) requiring the applicant to obtain additional training and to pass an examination upon 


completion of such training; or 


(2) restricting or limiting the extent, scope or type of practice of the applicant. 
C. The board shall also consider the moral background and the activities of the applicant dur- 


ing the period of suspension or inactivity. 


D. Ifthe board in its discretion determines that the applicant is qualified to be reissued a li- 
cense in good standing, the applicant shall pay to the board a reinstatement fee. 


History: 1953 Comp., § 67-5-21; Laws 1969, ch. 46, 
§ 15; 1978 Comp., § 61-6-26, recompiled as § 61-6-30 
by Laws 1989, ch. 269, § 26; 2003, ch. 19, § 25; 2021, 
ch, 54, § 48. 

Repeals. — Laws 1989, ch. 269, § 32 repealed former 
61-6-30 NMSA 1978,.as enacted by Laws 1961, ch. 130, 
§ 2, relating to clerk of court's order of commitment estab- 
lishing mental illness of licensee, effective July 1; 1989. 

The 2021 amendment, effective June 18, 2021, autho- 
rized the New Mexico medical board to require an oral or 
written examination to determine the competency as well 


as current fitness of an applicant seeking restoration of the . 


applicant's license, and authorized the board, in its dis- 
cretion, to impose terms and restrictions on an applicant 
seeking restoration of the applicant's license; in Subsection 
A, after "current fitness", added "and competence", after 
"impose", added "terms", and after "conditions", added "or 
restrictions"; and in Subsection B, after "conditions", added 
"or restrictions". 

The 2003 amendment, effective June 20, 2003, deleted 
"for delinquent registrants" in the section heading; in Sub- 
section A, substituted "that" for "or certificate of registra- 
tion which" following "standing a license", substituted "the 


current fitness of the applicant" for "his present fitness" 
following "both, to determine"; in Subsection D, deleted "or 
certificate of registration" following “reissued a license", 
and substituted "shall pay to the board a reinstatement 
fee" for "shall also pay to the board all fees for the current 
and all delinquent years" at the end. 

The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-26 NMSA 
1978; in the catchline, inserted "Restoration of good stand- 
ing"; in Subsection A, inserted "license or", "revoked", and 
"and may impose conditions in its discretion" and deleted 
"state medical" preceding "board"; in the introductory lan- 
guage of Subsection B, inserted "but is not limited to"; in 
Subsection D, inserted "license or" and substituted "all 
fees" for "the regular annual registration fee"; and made 
minor stylistic changes. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons, and Other Healers § 79. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 52; 73 C.J.S. Public Administrative Law and 
Procedure §§ 27, 28. 


61-6-31. Disposition of funds; New Mexico medical board fund created; 


method of payments. 


A. There is created the "New Mexico medical board fund", : 


B. All funds received by the board and money collected under the Medical Practice Act, the 
Physician Assistant Act [61-6-7 to 61-6-10 NMSA 1978], the ‘Anesthesiologist Assistants Act [61- 
6-10.1 to 61-6-10.10 NMSA 1978], the Genetic Counseling Act [61-6A-1 to 61-6A-10 NMSA 1978], 
the Polysomnography Practice Act [61-6B-1 to 61-6B-10 NMSA 1978], the Impaired Health Care 
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Provider Act [Chapter 61, Article'’7 NMSA 1978], the Naturopathic Doctors' Practice Act [61-12G-1 
to 61-12G-13 NMSA 1978] and the Naprapathic Practice Act [61-12F-1 to 61-12F-11 NMSA 1978] 
shall be deposited.with the state treasurer, who shall place the same to the credit of the New 
Mexico medical board fund: 

C. All payments out of the fund shall be made on vouchers issued and signed by the secretary- 
treasurer of the board or the designee of the secretary-treasurer upon warrants drawn by the 
department of finance and administration in accordance with the budget approved by that depart- 
ment. 

D. All amounts in the New Mexico medical board fund shall be subject to the order. of the board 
and shall be used only for the purpose of meeting necessary expenses incurred in: ..., 

(1) the performance of the provisions of the Medical Practice Act, the Physician Assistant 
Act, the Anesthesiologist Assistants Act, the Genetic Counseling Act, the Polysomnography Prac- 
tice Act, the Impaired Health Care Provider Act, the Naturopathic Doctors' Practice Act and the 
Naprapathic Practice Act and the duties and powers imposed by those acts; 

(2) the promotion of medical education and standards i in this state within the budgetary 
limits; and 

(3). efforts to recruit and retain medical and osteopathic physicians for BrASHSS, in New 
Mexico, 

E. All funds that may have accumulated to the credit of the board under any previous law 
shall be transferred to the New Mexico medical board fund and shall continue to be available for 
use by the board in accordance with the provisions of the Medical Practice Act, the Physician As- 
sistant Act, the Anesthesiologist Assistants Act, the Genetic Counseling Act, the Polysomnography 
Practice Act, the Impaired Health Care Provider Act, the Naturopathic Doctors' Practice Act and 
the Naprapathic Practice Act. All money unused at the end of the fiscal year shall not revert, but 
shall remain in the fund for use in accordance with the provisions of the Medical Practice Act, 
the Physician Assistant Act, the Anesthesiologist Assistants Act, the Genetic Counseling Act, the 
Polysomnography Practice Act, the Impaired Health Care Provider Act, the Naturopathic Doctors 


Practice Act and the Naprapathic Practice Act. 


History: 1978 Comp., § 61-6-31, enacted by Laws 
1989, ch. 269, § 27; 2003, ch. 19, § 26; 2008, ch. 53, § 13; 
2008, ch. 54, § 14; 2008, ch. 55, § 2; 2011, ch. 31, § 3; 
2019, ch. 244, § 17; 2021, ch. 54, § 44...» 

The 2021 amendment, effective June18, 2021, autho- 
rized the New Mexico medical board to use funds from 
the New Mexico medical board fund to recruit and retain 
osteopathic physicians; and in Subsection D, Paragraph 
D(3), after "retain medical", deleted sdantoqs! and added 

"and osteopathic physicians", 

The 2019 amendment, effective June 14, 2019, pro- 
vided that all funds received by the medical board-under 
the Naturopathic Doctors! Practice Act be deposited with 
the state treasurer, and that funds from the: New Mexico 
medical board fund be used for the purpose of meeting 
necessary expenses incurred in the administration of the 
Naturopathic Doctors' Practice Act; in Subsection B, after 
"Impaired Health Care Provider Act,", added "the Natu- 
ropathic Doctors' Practice Act"; in Subsection D,.in Para- 
graph D(1), after "Impaired Health Care Provider Act,", 
added "the Naturopathic Doctors' Practice Act"; and in 
Subsection E, after each occurrence of ' ‘Impaired Health 
Care Provider Act,", added "the iiss, Doctors’ 
ey Eee Act". 


4 


The 2011 amendment, effective July 1, 2011, in Sub- 
sections A, B, D and E, provided for the disposition of 
funds received under the Naprapathic Practice Act. 

The 2008 amendment, effective May 14, 2008, added 
Paragraph (3) of Subsection D, 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "New Mexico medical board" for "board of medical 
examiners" in the section heading and’Subsections A and 
D; substituted "the Anesthesiologist Assistant Act and 
the Impaired Health Care Provider Act" for "and the Im- 
paired Physician Act" in Subsections B and E and Para- 
graph (1):of Subsection D; substituted "the New Mexico 
medical board fund" for "the medical examiners fund" 
in Subsections Byand E; substituted "the designee of the 
secretary-treasurer" for "his designee” preceding "upon 
watrants drawn" in Subsection C; substituted "the New 
Mexico medical board fund" for "the board of medical ex- 
aminers fund" in Subsection D; substituted "by those acts" 
for "thereby" near the end of Paragraph (1) of Subsection 
D; deleted "medical examiners"preceding "fund for use" 
in Subsection E; and deleted former Subsection F relating 
to any employee or the secretary-treasurer shall within 
thirty days after election or employment execute a bond in 
accordance with the Surety Bond Act. 


61-6-31.1. Board of medical examiners [NOW Mexico medical board] 


fund; authorized use. 


Pursuant to Sisbdedbidn Dof Section 61-6-31 N MSA: 1978, the board shall authorize copia 
tures from unexpended and unencumbered cash balances in the board of medical'examiners [New 
Mexico medical board] fund to support an information technology project manager to develop, 
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MEDICINE AND SURGERY 


61-6-34 


implement and maintain a web site portal for licensure and a central database for credentialing 


of cena care providers. 


wiatbepe 1978 Comps §'61-6-31.1, enacted by Laws: 
2003, ch. 235, § 6. 
Bracketed material. — The bracketed material was 


Effective dates. — Laws 2003, ch. 235 contained no 
effective date provision, but, pursuant. to N.M. Const., 
art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 


inserted by the compiler and is not part of the law. 


61-6-32. Termination of suspension of license for mental illness; 
restoration; terms and conditions. 


A. A suspension under Paragraph (25) of Subsection D of Section 61-6-15 NMSA 1978 may, in 
the discretion of the board, be terminated, but the suspension shall continue and the board shall 
not restore to the former practitioner the privilege to practice medicine in this state until: 

(1) the board receives competent evidence that the former practitioner is not:‘mentally ill; 
and 

(2) the board is satisfied, in the exercise of its discretion and with due regard for the public 
interest, that the practitioner's former privilege to practice medicine may be safely restored. 

B. Ifthe board, in the exercise of its discretion, determines that the practitioner's former privi- 
lege to practice medicine may be safely restored, it may restore the privilege upon whatever terms 
and conditions it deems advisable. If the practitioner fails, refuses or neglects to abide by the 
terms and conditions, the practitioner's license to practice medicine may, in the discretion of the 


board, be again suspended indefinitely. 


History: 1953 Comp., § 67-5-26, enacted by Laws 
1961, ch. 130, § 3; 1978 Comp., § 61-6-31, recompiled 
as § 61-6-32 by Laws 1989, ch. 269, § 28; 2021, ch. 54, 
§ 45. 

Recompilations, — Laws 1989, ch. 269, § 31 recom- 
piled former 61-6-32 NMSA 1978, relating to termination 
of agency life, as 61-6-35 NMSA 1978, effective July 1, 
1989. 

Laws 2014, ch. 44, § 1 repealed 61-6-35 NMSA 1978 ef- 
fective May 21, 2014. 

The 2021 amendment, effective June 18, 2021, re- 
moved "surgery" from the provisions of the section; in 
Subsection A, after "practice medicine", deleted "and sur- 
gery", and in Paragraph A(2), after "privilege to practice 
medicine", deleted "and surgery". 


61-6-33. Licensure status. 


The 1989 amendment, effective July 1, 1989, renum- 
bered this section, which formerly was 61-6-31 NMSA 
1978; added the catchline; designated the formerly undes- 
ignated introductory paragraph as Subsection A, substi- 
tuting therein "under Paragraph (25) of Subsection D of 
Section 61-6-15 NMSA 1978" for "under Section 1 of this 
act"; redesignated former Subsections A and B as present 
Subsections A(1) and A(2), respectively, and former Sub- 
section C as present Subsection B, deleting "and surgery" 
following "medicine" in both sentences therein; and made 
minor stylistic changes. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders § 52. 


Upon a verified written request, a licensee may request that the license be put in retirement, in- 
active or voluntary lapsed status. Upon request for reinstatement of active status, the board may 
impose conditions as provided in Section 61-6-30 NMSA 1978. 


History: 1978 Comp., § 61-6-38, enacted by Laws 
1989, ch. 269, § 29; 2001, ch. 96, § 9; 2003, ch. 19, § 27. 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "a licensee may request that the" for "any practitio- 
ner licensed under the Medical Practice Act may request 


his" near the beginning, and inserted "inactive" preceding 
"or voluntary lapsed". 

The 2001 amendment, effective April 2, 2001, substi- 
tuted "61-6-30 NMSA 1978" for "61-6-29 NMSA 1978". 


61-6-34. Protected actions; communication. 


A. Nocurrent or former member of the board, officer, administrator, staff member, committee 
member, examiner, representative, agent, employee, consultant, witness or any other person serv- 
ing or having served the board shall bear liability or be subject to civil damages or criminal pros- 
ecutions for any action or omission undertaken or performed within the scope of the board's duties. 
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B. All written and oral communications made by any person to the board relating to actual and 
potential disciplinary action shall be confidential communications and are not public,records for 
the purposes of the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. All data, 
communications and information acquired by the board relating to actual or potential disciplinary 
action shall not be disclosed except to the extent necessary to carry out the board's purposes or in 
a judicial appeal from the board's actions. 

C. No person or legal entity providing information to ee board, whether as a avreport, a com- 
plaint or testimony, shall be subject to civil damages or criminal prosecutions. 


e 


_ History: 1978 Comp., § 61-6-34, enacted by Laws "officer" and ending: with "served the board," added "or 


1989, ch. 269, § 30; 1994, ch. 80, § 12. 
The 1994 amendment, effective May 18, 1994, added 
"current or former," added language beginning wit 


61-6-35. Repealed. 


Repeals. — Laws 2014, ch. 44, § 1 repealed 61-6-35 
NMSA 1978, as enacted by Laws 1979, ch. 40, § 2, relating 


omission,” and substituted "scope of the board's duties" 
for "proper functions of the board" in Subsection A. 


May 21, 2014. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


to the delayed repeal of the Medical Practice Act, effective 


ARTICLE 6A. 


Genetic Counseling Act 


Sec. Sec. 

61-6A-1. - Short title. 61-6A-6, Requirements for licensing: 
61-6A-2, Findings and purpose. 61-6A-7; License renewal. 

61-6A-3. Definitions. 61-6A-8. Temporary license. 

61-6A-4. License'required. 61-6A-9. Fees. : 

61-6A-5. Exemptions. 61-6A-10. CriminalOffender Employment Act. 


61-6A-1. Short title. 


Sections 1 through 10 [61-6A-1 to 61-6A-10 NMSA 1978] of this act.may be cited as. the "Genetic 
Counseling Act". 


Effective dates. _ Laws 2008, ch. 53.§ 14 made the 
Genetic Counseling Act effective July 1, 2009. 


History: Laws 2008, ch. 53, § 1. 


61-6A-2. Findings and purpose. 


A. The legislature finds that the mapping of the human genome continues to result in the rapid 
expansion of genetic knowledge and a proliferation of testing for genetic conditions. This has cre- 
ated a need for qualified professional genetic counselors to coordinate assessments, to deliver ac- 
curate information to families, to assist families in adjusting to the implications of their diagnoses 
and to help ensure that genetic information is used appropriately in the delivery of medical care. 

B. The purpose of the Genetic Counseling Act is to protect the public from the (MAPROREASI ORAS 
improper, incompetent and unlawful practice of genetic counseling. 


Effective dates. — Laws 2008, ch. 53 § 14 made the 
Genetic Counseling Act effective July 1, 2009. 


History: Laws 2008, ch. 53, § 2. 


61-6A-3. Definitions. 


As used in the Genetic Counseling Act: | ohieah 
A. "ABGC" means the American board of genetic counseling, a national agency for certification 
and recertification of genetic counselors, or its successor oe | 
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B. "ABMG" means the American board of medical genetics, a national agency for certification 
and recertification of genetic counselors and geneticists with medical or other doctoral degness; or 
its Successor agency; 

C. "board" means the New Mexico medical board; 

D;."genetic counseling" means a communication process that may include: 

(1) estimating the likelihood of occurrence or recurrence of any potentially inherited or 
genetically influenced condition or congenital abnormality. "Genetic counseling" may involve: 
(a) obtaining and analyzing the complete health history of an individual and family 
members; 
» (b) “reviewing pertinent medical records; 
~ (ce) “evaluating the risks from exposure to possible mutagens or teravDeeis: and 
(d) determining appropriate genetic testing or other evaluations to diagnose a condi- 
tion or determine the carrier status of one or more family members; 
(2) helping an individual, family or health care provider to 
(a) appreciate the medical, psychological and social shaplieationy of a disorder, includ- 
ing its features, variability, usual course and management options; _ 
(b) learn how genetic factors contribute to a disorder and affect the chance for occur- 
rence of the disorder in other family members; 
(c) understand available options for coping with, preventing or reducing the chance of 
occurrence or recurrence of a disorder; 
~~ (@) select the most appropriate, accurate and cost-effective methods of diagnosis; 
and 
(e) understand genetic or prenatal tests, coordinate testing for inherited disorders 
and interpret complex genetic test results; and 
(3) facilitating an individual's or family's: 
~ (a) exploration of the perception of risk and burden associated with a genetic disor- 
der; and bal | 
(b) adjustment and adaptation to a disorder or the individual's or family's genetic 
risk by addressing needs for psychological, social and medical support; and 

E. "genetic counselor" means a person licensed pursuant to the Genetic Counseling Act to en- 

gage in the practice of genetic counseling. 


History: Laws 2008, ch. 53, § 3. Effective dates. — Laws 2008, ch. 53 § 14 made the 
Genetic Counseling Act effective July:1, 2009. 


61-6A-4. License required. 


‘Unless licensed as ‘a genetic counselor pursuant to the Genetic Counseling Act, a person shall not: 

A. engage in the practice of genetic counseling; 

‘B. use the title or make any representation as being a licensed genetic counselor or use any 
other title, abbreviation, letters, figures, signs or devices that indicate or imply that the person is 
licensed to practice as a genetic Spear including a genetic associate, ae counselor or evaeaty 
consultant; or 

C. advertise, hold out to the public or cies ah Sarre in any manner that the ssh is suthotized to 
practice genetic counseling. 


History: Laws 2008, ch. 53, § 4. Effective dates. — Laws 2008, ch: 53 § 14 made the 
_ Genetic Counseling Act effective July 1, 2009. 


61-6A-5. Exemptions. 
A. Nothing in the Genetic Counseling Act is intended to limit, interfere with or prevent a li- 


censed health care professional from practicing within the scope of the professional license of that 
health care professional; however, a licensed health care professional shall not advertise to the 
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public or any private group or business by using any title or description of services that includes 
the term "genetic counseling" unless the health care professional is licensed under the Genetic 
Counseling Act. 
B. The Genetic Counseling Act shall not apply to or affect: 

(1) a medical physician or an osteopathic physician licensed under the Medical Practice 
Act [Chapter 61, Article 6 NMSA 1978]; or 

(2) acommissioned physician or surgeon sages in the oe forces of the United States 
or a federal agency. 


History: Laws 2008, ch. 53, § 5; 2021, ch. 54, § 46. osteopathic medical examiners from the list of physicians 


The 2021 amendment, effective June 18, 2021, re- to which the Genetic Counseling Act does not apply; and 
moved osteopathic physicians licensed by the board of in Subsection B, deleted former Paragraph B(3). 


61-6A-6. Requirements for licensing. 


The board shall grant a license to practice genetic counseling toa person who has: 
A. submitted to the board: 
(1) acompleted application for licensing on the form provided by the board; 
(2) required documentation as determined by the board; 
(3) the required fees; 
(4) an affidavit stating that the applicant has not oa found guilty of unprofessional con- 
duct or incompetence; 
(5) . satisfactory documentation of having earned: 
(a) amaster's degree from a genetic counseling training program that is accredited by 
the ABGC, or an equivalent as determined by the board; or 
(b) a doctoral degree from a medical genetics training program that is accredited by 
the ABMG, or an equivalent as determined by the board; and 
(6) proof that the applicant is ABGC- or ABMG-certified; and 
B. complied with any other requirements of the board. 


History: Laws 2008, ch. 53, § 6. Effective dates. — Laws 2008, ch, 53 § 14 made the 
Genetic Counseling Act effective July 1, 2009. 


61-6A-7, License renewal. 


A. A licensee shall renew the licensee's genetic counseling license biennially by submitting 
prior to the date established by the board: 

(1) the completed application for license renewal.on the form provided by the board;.and 
(2) the required fee for annual license renewal, 

B... The board may require proof of continuing education or other proof of competence as a re- 
quirement for renewal. 

C. .A sixty-day grace period shall be allowed a. licensee after the end of the licensing period, 
during which time the license may be renewed by submitting: 

(1) the completed application for license renewal on the form provided by the board; 
(2) the required fee for annual license renewal; and 
(3) the required late fee. 

D.,. A genetic counselor's license not renewed at the end of the grace period shall be considered 
expired, and the licensee shall not be eligible to practice within the state. For reinstatement of an 
expired license within one year of the date of renewal, the board shall establish requirements or 
fees that are in addition to the fee for annual license renewal and may require the former licensee 
to reapply as a new applicant. 


History: Laws 2008, ch. 53, § 7. Effective dates. — Laws 2008, ch. 53 § 14 made the 
Genetic Counseling Act effective July 1, 2009. 
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61-6A-8. Temporary license. 


.A. The board may issue a temporary license to an applicant who has met all licensure require- 
ments except the examination requirement. The temporary license is valid until the results of the 
next scheduled examination are available and a license is issued or denied. The temporary license 
automatically expires if the applicant fails to take the next scheduled examination, or upon re- 
lease of official examination results if the applicant fails the examination. 

B. The board may issue a temporary license to a person licensed in another state or country 
who: : 

(1) isin New Mexico temporarily to teach or assist a New Mexico resident licensed to prac- 
tice genetic counseling; or 

(2) met the requirements for licensure in that state, which were equal to or greater than 
the requirements for licensure in New Mexico at the time the license was obtained in the other 
state. 

C. The board shall not issue a temporary license to a person who qualifies for the temporary 
license under Subsection A of this: section more than two consecutive times within the five-year 
period immediately following the issuance of the first temporary license. 

D. A person practicing genetic counseling under a temporary license shall be supervised by a 
licensed genetic counselor or physician. 


History: Laws 2008, ch. 53, § 8. Effective dates. — Laws 2008, ch. 53 § 14 made the 
Genetic Counseling Act effective July 1, 2009. 


61-6A-9. Fees. 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish a schedule of rea- 
sonable administrative and licensing fees, but an individual fee shall not exceed four hundred 
dollars ($400). 


History: Laws 2008, ch. 53, § 9; 2020, ch. 6, § 17. service members, their spouses and dependent children, 


The 2020 amendment, effective July 1, 2020, provided and for certain veterans; and added "Except as provided 
an exception to the licensure fee for qualified military in Section 61-1-34 NMSA 1978". 


61-6A-10. Criminal Offender Employment Act. 

The proyisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Genetic Counseling 
Act. 


History: Laws 2008, ch. 53, § 10. Effective dates. — Laws 2008, ch. 53 § 14 made the 
s “44 Genetic Counseling Act effective July 1, 2009. 


_ ARTICLE 6B 
- ... Polysomnography Practice Act. 


Sec. tees crt oi Sec. 
61-6B-1. Short title. : aap ta ... 61-6B-6. License renewal. 
61-6B-2. Definitions. OG ’ 61-6B-7. License; contents; display; fees. 
61-6B-3. License ‘required; exceptions; practice’ limita-''. ' 61-6B-8. Committee; creation; organization; per diem 
tions; applicability. and mileage; removal. 
61-6B-4. Exemptions. \ 61-6B-9. Board; committee; powers and duties. 
61-6B-5. Requirements for licensing. 61-6B-10. Offenses; criminal penalties, 
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61-6B-1. Short title. 


Sections 1 through 10 [61-6B-1 to 61-6B-10 NMSA°1978] of this:act may be cited as the "Poly- 
somnography Practice Act”; 


History: Laws 2008, ee 54,8 1.5) ~?) © Effective dates. — Laws 2008, ch. 54, § 15 made the 
Polysomnography Practice Act effective July 1, 2008. . 


61- 6B-2. Definitions. 


As used in the Dolyacstnner ate Prastios Bett 

A: » "board" means the New Mexico medical board; 

B: "committee" means the polysomnography practice advisory iauiieiics 

C. "direct supervision" means that the polysomnographic technologist sravidineen supervision 
shall be present in the area where the polysomnographic procedure is being performed and imme- 
diately available to furnish assistance and direction throughout the performance of the procedure; 

D. "general supervision" means that the polysomnographic procedure is provided: under a phy- 
sician's direction and control, but the physician's presence is not required during the performance 
of the procedure; 

E. "license" means an authorization issued by the board that permits : a person & engage in the 
practice of polysomnography in the state; 

F. "licensed provider" means a licensed physician, licensed physician assistant, licensed cord 
fied nurse practitioner or licensed psychologist; 

G. "licensee" means a person licensed by the board to engage in the practice of polysomnogra- 
phy; 

H.. "polysomnographic student" means a person who'is enrolled in an educational’ program 
that:is accredited by the commission on accreditation of allied health education programs, as:pro- 
vided in Section 5 [61-6B-5 NMSA 1978] of the Polysomnography Practice Act, and who may pro- 
vide sleep-related services under the direct supervision of a polysOunpenepite pechina ess asa 
part of the person's educational program; 

I. "polysomnographic technician" means a person is has graduated from an accredited Sue 
cational program described in Section 5 of the Polysomnography Practice Act but has not yet 
passed the national certifying examination given by the board of registered polysomnographic 
technologists, who has obtained a temporary permit)from the board and who:may provide. sleep- 
related services under the general supervision of a licensed physician; _ 

J. “polysomnographic technologist" means a person’ who is credentialed by the board of reg- 
istered polysomnographic technologists and is licensed by the board to engage in the practice of 
polysomnography under the general supervision of a licensed physician; 

K. "polysomnographic trainee" means a person who is enrolled in an accredited sleep technolo- 
gist educational program that is accredited by the American academy of sleep medicine and who 
may provide sleep-related services under the direct supervision of a polysomnographic technolo- 
gist as a part of the person's educational program; 

L. "practice of polysomnography" means the performance of diagnostic and therapeutic tasks, 
under the general supervision of a licensed physician, including: 

(1) monitoring and recording physiologic activity and data during the evaluation or treat- 
ment of sleep-related disorders, including sleep-félated respiratory disturbances, by applying ap- 
propriate techniques, equipment and procedures, including: 

(a) continuous or bi-level positive airway pressure titration on patients using a nasal 
or oral or a nasal and oral mask or appliance that does not extend into the trachea or attach to an 
artificial airway, including the fitting and selection of a;mask or appliance and the selection and 
implementation of treatment settings; 

(b) supplemental low-flow oxygen therapy that is less than ten 1itehy per minute us- 
ing nasal cannula or continuous or bi-level positive airway pressure during a polysomnogram; 

(c) capnography during a polysomnogram; 

(d) cardiopulmonary resuscitation; 
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'  (e) pulse oximetry; 

(f) gastroesophageal pH monitoring; 

(g) esophageal pressure monitoring; 

(h) sleep staging, including surface electroencephalography, surface electrooculogra- 
phy and surface submental electromyography; 

(i) surface electromyography; 

(j) electrocardiography; 

‘(k) respiratory effort monitoring, including thoracic and abdominal movement; 

(1) respiratory plethysmography; 

(m) arterial tonometry and sagen sigh measures of autonomic nervous system tone; 

(n) snore monitoring; 

(0) audio or video monitoring; 

(p) body movement monitoring; 

(q) nocturnal penile tumescence monitoring; 

(r) nasal and oral airflow monitoring; 

(s) body temperature monitoring; and 

(t) use of additional sleep-related diagnostic technologies as determined by a rule ad- 
opted by the board; 

(2) observing and monitoring physical signs and symptoms, general Bekbviet and general 
physical response to polysomnographic evaluation or treatment and determining whether initia- 
tion, modification or discontinuation of a treatment regimen is warranted; 

(3) analyzing and scoring data collected during the monitoring described in Paragraphs 
(1) and (2) of this subsection for the purpose of assisting a licensed provider in the diagnosis and 
treatment of sleep and wake disorders that result from developmental defects, the aging Lsdiei 
physical injury, disease or actual or ‘anticipated somatic dysfunction; 

(4) implementing a written or verbal order from a licensed provider that requires the prac- 
tice of polysomnography; 3 

(5) educating a patient regarding the treatment regimen that assists that patient in im- 
proving the patient's sleep; and 

(6) initiating and monitoring treatment, under the orders of a licensed provider, for sleep- 
related breathing disorders by providing continuous positive airway pressure and bi-level positive 
airway pressure devices and accessories, including masks that do not extend into the trachea or 
attach to an artificial airway, to a patient for home use, together with educating the patient about 
the treatment and managing the treatment; and 

M.  "sleep-related services" means acts performed by polysomnographic technicians, polysom- 
nographic trainees, polysomnographic students and other persons permitted to perform these ser- 
vices under the Polysomnography Practice Act, in a setting described in Subsection D of Section 4 
[61-6B-4 NMSA 1978] of the Polysomnography Practice Act, that would be considered the practice 
of polysomnography if performed by a polysomnographic technologist. 


History: Laws 2008, ch. 54, § 2. Effective dates. — Laws 2008, ch. 54, § 15 made the 
Polysomnography Practice Act effective July 1, 2008. 


61-6B-3. License required; exceptions; practice limitations; 
applicability. 


A. On and after July 1, 2010, a person who is engaged in the practice of polysomnography must 
have a valid polysomnographic technologist license issued by the board. It shall be unlawful for a 
person to engage in the practice of polysomnography after that date unless the person has a valid 
polysomnographic technologist license issued by the board. 

B. Prior to July 1, 2010, any person who is engaged in the practice of polysomnography without 
being licensed haer the Polyebinnopraphy Practice Act shall not be deemed to be in violation of 
that act. 
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History: Laws 2008, ch. 54, § 3. Effective dates. — Laws 2008, ch. 54, § 15 made the 
act effective July 1, 2008. 


61-6B-4. Exemptions. 


A. The following classes of persons may provide sleep-related services without being licensed 
as a polysomnographic technologist: 

(1). a polysomnographic technician under the general supervision of a licensed physician 
for no more than two years from the date of the person's graduation from one of the accredited pro- 
grams described in Section 5 [61-6B-5 NMSA 1978] of the Polysomnography Practice Act; provided 
that the board may grant a one-time extension of up to one year beyond the original two-year 
period; 

(2) a polysomnographic trainee who may provide sleep-related services under the direct 
supervision of a polysomnographic technologist.as a part of the trainee's educational program 
while actively enrolled in an accredited sleep technologist educational program that is accredited 
by the American academy of sleep medicine; 

_.,. (8) .a polysomnographic student who, may mantis eopaiica dati sleep-related services 
under the direct supervision of a polysomnographic technologist as a part of the student's educa- 
tional program while actively enrolled in a polysomnographic educational, program that is accred- 
ited by the commission on accreditation of allied health education programs; and 

(4) a person, other than a respiratory care practitioner licensed under the Respiratory 
Care Act [Chapter 61, Article 12B NMSA 1978], credentialed in one of the health-related fields ac- 
cepted by the board eG registered polysomnographic technologists, who may provide sleep-related 
services under the direct supervision of a polysomnographic technologist for a period of up to one 
year while obtaining the clinical experience necessary to be eligible to take the examination given 
by the board of registered polysomnographic technologists. 

B. Before providing any sleep-related services: 

(1) a polysomnographic technician shall obtain a temporary permit from the board and 
when providing services shall wear a badge that appropriately identifies the person as a polysom- 
nographic technician; 

(2) apolysomnographic trainee shall give notice to the board that the trainee is enrolled in 
an accredited sleep technologist educational program accredited by the American academy of sleep 
medicine, When providing services, the trainee, shall wear a badge that appropriately identifies 
the person as a polysomnographic trainee; 

(3) .a person who is obtaining clinical experience pursuant to Paragraph (4) of Subsection 
A of this section shall give notice to the board that the person is working under the direct supervi- 
sion of a polysomnographic technologist in order to gain the experience to be eligible to take the 
examination given by the board of registered polysomnographic technologists. When providing 
services, the person shall wear a badge that appropriately identifies that the person is obtaining 
clinical experience; and 

(4) a polysomnographic student shall wear a badge that appropriately identifies the per- 
son as a polysomnographic student. 

C. Alicensed dentist shall make or direct the making and use of any oral appliance used in the 
practice of polysomnography and shall evaluate the structures of a patient's oral and maxillofacial 
region for purposes of fitting the appliance. 

D. The practice of polysomnography shall take place only in a hospital, a stand-alone sleep 
laboratory or sleep center or in a patient's home in accordance with a licensed provider's order; 
provided that the scoring of data and the education of patients may take place in settings other 
than in a hospital, sleep laboratory, sleep center or patient's home. 

EK. The Polysomnography Practice Act shall not apply to: 

(1) aphysician licensed under the Medical Practice Act [Chapter 61, Article 6 NMSA 1978]; 

(2) diagnostic electroencephalograms conducted in accordance with the guidelines of the 
American clinical neurophysiology society; 

(3) aperson who is employed in the practice of polysomnography by a federal government 
facility or agency in New Mexico; or » 


448 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-6B-5 ~POLYSOMNOGRAPHY PRACTICE ACT. 61-6B-5 


(4). a person qualified as a member of a recognized profession, the practice:of which re- 
quires a license or is regulated pursuant to'the laws of New Mexico, who renders services within 
the scope of the person's license or other regulatory authority; provided that the person does not 
represent that the person is a polysomnographic technologist. 


History: Laws 2008, ch. 54, § 4. Effective dates. — Laws 2008, ch. 54, § 15 made the 
a Polysomnography Practice Act effective July 1, 2008. 


61-6B-5. Requirements for licensing. 


A. The board shall grant a license to engage in the practice of polysomnography to a person 

who has submitted to the board: 

(1) acompleted application for licensing on the form provided by the board; 

(2) required documentation as determined by the board; 

(3) except as provided in Section 61-1-34 NMSA 1978, the required fees; 

(4) an affidavit stating that the applicant has not been found guilty of unprofessional con- 
duct or incompetence; 

(5) satisfactory documentation of‘either: ! 

(a) graduation from a polysomnographic educational program that is accredited by 
the commission on accreditation of allied health education programs; 

(b) graduation from a respiratory care educational program that is accredited by the 
commission on accreditation of allied health education programs and completion of the curriculum 
for a polysomnography certificate established and accredited by the committee on accreditation for 
respiratory care of the commission on accreditation of allied health education programs; 

(c) graduation from an electroneurodiagnostic technologist educational program with 
a polysomnographic technology track that is accredited by the commission on accreditation of al- 
lied health education programs; or 

(d) successful completion of an accredited sleep technologist aaacainnes program 
that is accredited by the American academy of sleep medicine; provided, however, this optional re- 
quirement shall not be available after the date on which there are at least three polysomnographic 
technologist educational programs in New Mexico that have been accredited by the commission on 
accreditation of allied nei it at programs for at least the two years ogi ach preceding 
that date; and: 

(6) satisfactory aeamat tation of having: 

(a) passed the national certifying examination given by the board of registered poly- 
somnographic technologists or having passed a national certifying examination equivalent to the 
board of registered polysomnographic technologists’ examination as determined by a rule adopted 
by the New Mexico medical board; 

(b) been credentialed by the board of registered raicaamhat banhil bachiiSIW ett or by 
another national entity equivalent to the board of Beleceumpearni’ eke ebOE tabs as determined 
by rule adopted by the New Mexico medical board; 

(c) met any Js tate educational or thie gt Pequiteineits established by the board 
pursuant to rule; and bat 

(d) met all other aot epi of the Reliance ieee Practice Act. 

B. A person who is engaged in'the practice of polysomnography on July 1, 2008 shall be eligible 
for a license under the Polysomnography Practice Act without meeting the educational require- 
ment of Paragraph (5) of Subsection A of this section, provided that the person meets the require- 
ments of Paragraph (6) of Subsection A of this section. 

C. The board may require: 

(1) a personal interview with an applicant to evaluate that jal 8 gualifications for a 
license; and 

(2) fingerprints and other information necessary for a state and national criminal back- 
ground check. _ 


History: Laws 2008, ch. 54, § 5; 2020, ch. 6, § 18. 
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The 2020 amendment, effective July 1; 2020, provided and for certain veterans; and in Subsection A, Paragraph 
an exception to the licensure fee for qualified military A(3), added "except as provided in Section 61-1-34 NMSA 
service members, their spouses and dependent children, 1978", 


61-6B-6. License renewal. 


A. A licensee shall renew the licensee's polysomnographic technologist's license biennially by 
submitting prior to the date established by the board: 

(1) the completed application for license renewal on the form provided by the board; and 
(2) the required fee for biennial license renewal. | 

B, The board may require proof of continuing education or other proof of competence as a re- 
quirement for renewal. 

C. A sixty-day grace period shall be allowed a licensee after the end of the licensing period, 
during which time the license may be renewed by submitting: 

(1) the completed application for license renewal on the form provided by the board; 
(2). the required fee for biennial license renewal; and 
(8) the required late fee. 

D. A polysomnographic technologist's license not renewed at the end of the grace period shall 
be considered expired, and the licensee shall not be eligible to practice within the state. For rein- 
statement of an expired license within one year of the date of renewal, the board shall establish 
requirements or fees that are in addition to the fee for biennial license renewal and may require 
the former licensee to reapply as a new applicant. | 


History: Laws 2008, ch. 54, § 6. Effective dates. — Laws 2008, ch. 54, § 15 made the 
Polysomnography Practice Act effective July 1, 2008. 


61-6B-7. License; contents; display; fees. 


A... A license issued by the board shall contain the name of the person to whom it is issued, the 
date and number of the license and other information the board may require. 

B. The most recent address contained in the board's records for each licensee is the address 
deemed sufficient for purposes of service of process and correspondence and notice from the board. 
Any licensee whose address changes shall, within thirty days of the change, notify the board of the 
address change. 

C. A licensee who wishes to retire from the. practice of polysomnography shall file with the 
board an affidavit, in a form to be furnished by the board, stating the date on which the person re- 
tired from practice and other information the board may require.-If that person wishes to reenter 
the practice of polysomnography, the person shall meet requirements established by the board for 
license renewal. 

D. A licensee shall display the license in the office or place in which the licensee practices in a 
location clearly visible to patients. 

EK, Except as provided in Section 61-1-34 NMSA..1978, the. board shall establish license and 
administrative fees, but no individual fee shall exceed five hundred dollars ($500). 


History: Laws 2008, ch. 54, § 7; 2020, ch. 6, § 19. _ dependent children, and for certain veterans; and in Sub- 
The 2020 amendment, effective July 1, 2020, effective section EK, added "Except as provided in Section 61-1-34 
July 1, 2020, provided an exception to the licensure fee NMSA 1978", 
for qualified military service members, their spouses and 


61-6B-8. Committee; creation; organization; per diem and mileage; 
removal. 


A. The "polysomnography practice advisory committee" is created to advise the board on all 
matters related to the Polysomnography Practice Act. The board shall provide administrative and 
financial support to the committee. 
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B. The committee shall have five members, who are residents of New Mexico, appointed by the 
board as follows: 

(1) two members who are credentialed by the board of registered pubalbindGiexbhic 
technologists; provided that when the New Mexico medical board begins issuing licenses, this 
category of committee members shall be three licensed polysomnographic technologists, with 
the then-sitting members in this category being given a reasonable amount of time to become 
licensed; 

(2) one licensed physician who is certified in sleep medicine by a national certifying body 
recognized by the American academy of sleep medicine; 

(3) one person whose background is at the discretion of the board; and 

(4) one member of the public who is not economically or professionally associated with the 
health care field, 

C. Term-length conditions for appointments to the committee are: 

(1) for initial appointments, two members each for four-year, three-year and two-year 
terms and one member for a one-year term; 

(2) for regular appointments after the initial appointments, four-year terms; 

(3) for a vacancy appointment, the balance of the term; and 

(4) for any one member, no more than two terms, including an initial appointment term; 
provided that a'member shall continue to serve on the committee until a replacement is ap- 
pointed. 

D. The committee shall elect annually a chairperson and other officers as the committee deter- 
mines to be necessary. 

E. The committee shall meet at least twice per calendar year and otherwise as often as neces- 
sary to conduct business, with four members constituting a quorum and meetings subject to the 
Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

F. Members of the committee shall be reimbursed as nonsalaried public officers pursuant to 
the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978], and members shall receive no 
other compensation, perquisite or allowance for their service on the committee. 

G. The board may remove from office a member of the committee for neglect of duties re- 
quired by the Polysomnography Practice Act, malfeasance in office, incompetence or unprofes- 
sional conduct. 


History: Laws 2008, ch. 54, § 8. Effective dates. — Laws 2008, ch. 54, § 15 made the 
Polysomnography Practice Act effective July 1, 2008. 


61-6B-9. Board; committee; powers and duties. 


A. The board, with the advice of the committee, shall have powers regarding licensing of poly- 
somnographic technologists, temporary permitting of polysomnographic technicians, approval of 
polysomnography curricula, approval of degree programs in polysomnography and any other mat- 
ters that are necessary to ensure the training and licensing of competent polysomnographic tech- 
nologists. 

B. The board, with the advice of the committee, shall hold hearings and adopt rules regarding: 

(1) the licensing of polysomnographic technologists, the practice of polysomnography and 
the minimum qualifications and hours of clinical experience and standards of care required for be- 
ing licensed as a polysomnographic technologist; 

(2) criteria for continuing education requirements; 

(3) the manner in which records of examinations and treatments shall be kept and main- 
tained; 

(4) professional conduct, ethics and responsibility; 

(5) disciplinary actions, including the denial, suspension or revocation of or the imposition 
of restrictions or conditions on a license, and the circumstances that require disciplinary action; 

(6) a means to provide information to all polysomnographic technologists licensed in the 
state; . 
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(7) .the inspection of the business premises of a licensee when the board determines that 
an inspection is necessary; 

(8) the investigation of complaints against licensees or persons holding eepineni s aut as 
engaging in the practice of polysomnography in the state; 

(9). the publication of information for the public about licensees and the practice of poly- 
somnography in the state; 

(10) an orderly process for reinstatement of a license; 

(11) criteria for acceptance of oy, credentials or licenses soggy in other ju- 
risdictions; 

(12) criteria for advertising or sss ttiagvioiitl i idriales ae 

(13) any matter necessary to implement the Polysomnography Practice Act. 


History: Laws 2008, ch. 54, § 9, Effective dates. — Laws 2008, ch. 54,.§ 15 made the 
; Polysomnography Practice Act effective July 1, 2008. 
61-6B-10. Offenses; criminal penalties. 


A. person who engages in the practice of polysomnography without a license is guilty of a mis- 
demeanor and shall. be sentenced in accordance with the provisions of Section 31-19-1 NMSA 
1978. 


History: Laws 2008, ch. 54, § 10. Effective dates. — Laws 2008, ch. 54, § 15 made the 


Polysomnography Practice Act effective July 1, 2008. 
e ° ; e 
Physician Assistants 

Sec. sic Sec. 
61-6C-1. Short title. . 61-6C-6.. Physician assistant collaboration with licensed 
61-6C-2. Definitions, physicians; scope of practice; medical mal- 
61-6C-3. Licensure as a physician assistant; scope of practice insurance. 

practice; biennial registration of supervi- 61-6C-7. Physician assistants; rules, 

sion; license renewal; fees. 61-6C-8. Supervising or collaborating licensed physician; 
61-6C-4. Physician assistant; inactive license. responsibility. 


61-6C-5, Exemption from licensure. 


61-6C-1. Short title. 
Chapter 61, Article 6C NMSA 1978 may be cited as the "Physician Assistant Act"." 


History: 1978 Comp., § 61-6C-1, enacted by Laws IV, § 23, was effective May 18, elas 90 days after adjourn- 
2022, ch. 39; § 29. ment oF the legislature, 

Effective dates. — Laws 2022, ch. 39 tiatalnad no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


61-6C-2. Definitions. 


As used in the Physician Assistant Act:., 

A. "administer" means to apply a prepackaged ache directly to the body of a patient by any 
means; 

B. "board" means the New Mexico medical board; 

C. "dispense" means to deliver a drug directly to.a patient and includes the compounding, la- 
i and repackaging of a drug from a bulk or original container; 

_ "distribute" means to administer or supply directly to.a patient under ie direct care of the 

thee physician assistant one or more doses of drugs prepackaged by a licensed pharmacist 
and excludes the compounding or repackaging from a bulk or original container; 
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EK. "licensed physician" means a medical or osteopathic physician; and 

F. "prescribe" means to issue an order individually for the person for whom prescribed, either 
directly from the prescriber to the pharmacist or indirectly by means of a written order signed by 
the prescriber, bearing the name and address of the prescriber, the prescriber's license classifica- 
tion, the name and address of the patient, the name of ai drug prescribed, directions for use and 
the date ‘of i issue. 


History: 1978 Comp., § 61-6-7.1, enacted by Laws The 2022 amendment, effective May 18, 2022, defined 


1989, ch. 9, § 2; recompiled and amended as § 61-6C-2 "board" and "licensed physician", as used in the Physician 
by Laws 2022, ch. 39, § 30. Assistant Act; added a new Subsection B and _redesig- 

Recompilations. — Laws 2022, ch. 39, § 30 recompiled nated former Subsections B and C as Subsections C and 
and amended former 61-6-7,1 NMSA 1978 as 61-6C-2 D, respectively; and added Subsection E and redesignated 


NMSA 1978, effective May 18,2022, .. former Subsection D as Subsection F. 


61-6C-3. Licensure as a physician assistant; scope of practice; biennial 
3 registration of supervision; license renewal; fees. 


A. The board may license as a physician assistant a qualified person who has graduated from 
a physician assistant program accredited by the national accrediting body as established by rule 
of the board in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] and has 
passed a physician assistant national certifying examination as established by rule. The board 
may also license as a physician assistant a person who passed the physician assistant national 
certifying examination administered by the national commission on certification.of physician as- 
sistants prior to 1986. 

B. A person shall not perform, attempt to perform or hold the person's own self out as a physi- 
cian assistant without first applying for and obtaining a license from the board. 

C.. Physician assistants may prescribe, administer, dispense and distribute dangerous drugs 
other than controlled substances in Schedule I of the Controlled Substances Act [Chapter 30, Ar- 
ticle 31 NMSA 1978] pursuant to rules,adopted by the board after consultation with the board of 
pharmacy if the prescribing, administering, dispensing and distributing are done with the super- 
vision of a licensed physician or in collaboration with a licensed physician. The distribution pro- 
cess shall comply with state laws concerning prescription packaging, labeling and recordkeeping 
requirements. 

D. A physician assistant shall perform only the acts and duties that are within the physician 
assistant's scope of practice. 

E. An applicant for licensure as a physician assistant shall sdanpiete application forms sup- 
plied by the board and shall pay a licensing fee as provided in Section 61-6-19 NMSA 1978. 

F. A physician assistant shall biennially submit proof of current certification by the national 
commission on certification of physician assistants or another certifying agency designated by the 
board and shall renew ar license and registration of supervision of the physician assistant with 
the board. 

G. A physician assistant shall not practice medicine until the physician assistant has estab- 
lished a supervising or collaborating relationship with a licensed physician in accordance with 
rules promulgated by the board. 

H. Each biennial renewal of licensure shall be accompanied by a fee as peed in Section 61- 
6-19 NMSA 1978. 


History: 1978 Comp., § 61-6C-3, enacted by Laws IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
2022, ch. 39, § 31. ment of the legislature. 

Effective dates. — Laws 2022, ch. 39 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


61-6C-4. Physician assistant; inactive license. 


A, Aphysician assistant license shall expire every two years on a date established by the board. 
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B. A physician assistant who notifies the board in writing on forms prescribed. by the board 
may;elect to place the physician assistant's license on an,inactive status. A physician-assistant 
with an inactive license shall be excused from payment of renewal fees and shall not practice as a 
physician assistant. 

C. A physician assistant who engages in meen while the. physician sekiawaitia ekatn is 
lapsed or on inactive status is practicing without a license, and this is grounds for. discipline pur- 
suant to the Physician Assistant Act and Medical Practice Act [Chapter 61, Article 6 NMSA 1978] 
in accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. : 

D. A physician assistant requesting restoration from inactive status shall pay the current re- 
newal fee and fulfill the requirement for renewal pursuant to the Physician Assistant Act and the 
Medical Practice Act. 

E. The board may, in its discretion, summarily suspend for nonpayment of fees the license of 
a physician assistant who has not renewed the physician assistant's license within ninety days of 
expiration, 

F. A physician assistant who has not submitted an application for renewal on or before the 
license expiration date, but who has submitted an application for renewal within forty-five days 
after the license expiration date, shall be.assessed_a late fee. 


G. A physician assistant who has not submitted an application for renewal between forty-six 
and ninety days after the expiration date shall be assessed a late fee. ) 


History: 1978 Comp., § 61-6-7.2, enacted by Laws 
1997, ch. 187, § 3; 2003, ch. 19, § 8; 2021, ch. 54, § 22; 
recompiled and amended as § 61-6C-4 by Laws 2022, 
ch, 39, § 32. 

Recompilations. — Laws 2022, ch. 39, § 32 recompiled 
and amended former 61-6-7.2 NMSA 1978 as 61-6C-4 
NMSA 1978, effective May 18, 2022. 

The 2022 amendment, effective May 18, 2022, Cleat 
fied that it.is grounds for discipline pursuant to the 
Physician Assistant Act and Medical Practice Act in ac- 
cordance with the Uniform Licensing Act for a physician 
assistant to engage in practice while the physician assis- 
tant's license is lapsed or on inactive status; in the section 


61-6C-5. Exemption from licensure. 


heading, added "Physician assistant"; and in Subsection 
C, after "Medical Practice Act", added "in accordance with 
the Uniform Licensing Act". 

The 2021 amendment, effective June 18, 2021; in- 
cluded the Medical Practice Act within the provisions of 
the section, placing physician assistant licensees under 
the governance of the Medical Malpractice'Act; and after 
"Physician Assistant Act", added» "and. Medical Practice 
Act" throughout. 

The 2003 amendment, effective June. 20, 2003, in- 
serted present Subsection A and’ redesignated former 
Subsections A to C as Subsections B to. D; and,added Sub- 
sections E to G, 


A. A physician assistant student enrolled in a physician assistant or surgeon assistant educa- 
tional program accredited by the committee on allied health education and accreditation or by its 
successor shall be exempt from licensure while functioning as a physician assistant student. 

B. A physician assistant employed by the federal government while performing duties incident 
to that employment isnot required to be licensed as a physician assistant, 


History: 1978 Comp., § 61-6-7.3, enacted by Laws 
1997, ch, 187, § 4; recompiled as § 61-6C-5 by Laws 
2022, ch. 39, § 105. 


Recompilations. — Laws 2022, ch. 39, § 105 recent 
piled former 61-6-7.8 NMSA 1978 as 61- 6C- 5 NMSA 1978, 
effective May ED 2022. 


61-6C-6. Physician assistant collaboration with iinsod ot physicians; 
scope of practice; medical malpractice insurance. 


A. A physician assistant may perform the acts and duties that are within the physician assis- 
tant's scope of practice in collaboration with a licensed physician, if the physician assistant has: 
(1) completed three years of clinical practice as a physician assistant with the supervision 


of a licensed physician; and 


(2) complied with rules adopted by the board establishing qualifications for when a physi- 
cian assistant may engage in the practice of medicine in collaboration with a licensed physician. 
B. A physician assistant practicing in collaboration with a licensed physician shall, at a mini- 
mum, maintain a policy of malpractice liability insurance that will qualify the physician assistant 
under the provisions of the Medical Malpractice Act [Chapter 41, Article 5 NMSA 1978]. 
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History: Laws 2017, ch. 103, § 6; 1978 Comp., § 61- Recompilations. — Laws 2022,'ch. 39, § 105 recom- 
6-7.4, neconipiled as “ps 61-6C-6. ap Laws. reo ch. a, piled former 61-6-7.4 NMSA 1978 as 61-6C- 6 NMSA 1978, 
§ 105. 4 effective May 18, 2022. 


61-6C-7: Physiciatt adeiatants: rules. 


The board may promulgate in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] and enforce those rules in a agen: with the Uniform Licensing Act Lipid 61, Article 
1 NMSA 1978] for: 

A. education, skill and experience for fianats of a person ag a physician aaeietant and Seat: 
ing forms and procedures for biennial license renewal; 

B. examining and evaluating an applicant for licensure as a physician assistant as to skill, 
knowledge ‘and experience of the applicant in the field of medical care; 

C.' establishing when and for how long physician assistants are permitted to ‘prescribe, admin- 
ister, dispense and distribute dangerous drugs other than controlled substances in Schedule I of 
the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] pursuant to rules adopted by 
the board after consultation with the board of pharmacy; | 

D. allowing a supervising or collaborating licensed physician to temporarily delegate supervi- 
sion or collaboration responsibilities for a physician assistant to another licensed physician; 

E. establishing when a physician assistant may sorb in the practice of medicine in collabo- 
ration with a licensed physician; and . 

F. carrying out all other provisions of the Physician Assistant Act. | 


History: 1958 Comp., § 67-5-3.5, enacted by Laws of the present undesignated paragraph; redesignated 
1973, ch. 361, § 5; 1978 Comp., § 61-6-8, recompiled former Paragraphs A(2) to A(6) as present Subsections B 
as § 61-6-9 by Laws 1989, ch. 9, § 4; 1994, ch. 57, § 14; to F; and deleted former Subsection B relating to no rule 
1994, ch. 80, § 4; 1995, ch. 21, § 1; 1997, ch. 187, 8 7; shall be adopted that will allow a physician's assistant to 


2008, ch. 19, § 9; 2017, ch. 103, § 8; recompiled and measure or perform treatment outside the physician as- 
amended as § 61-6C-7 by Laws 2022, ch. 39, § 33. sistant's scope of practice. 

Recompilations. — Laws 2022, ch. 39, § 33 recom- . The 1997 amendment, effective July 1, 1997, in Sub- 
piled and amended former 61-6-9 NMSA 1978 as 61-6C-7 section A, rewrote Paragraph (1), and substituted "licen- 
NMSA 1978, effective May 18, 2022. sure" for "registration" in Paragraph (2). 

The 2022 amendment, effective May 18, 2022, clari- The 1995 amendment, effective June 16, 1995, sub- 
fied that the New Mexico medical board is required to fol- stituted the language beginning "treatment of the human 
low the provisions of the State Rules Act when promulgat- foot" for "diagnosis or medical, surgical, mechanical, ma- 
ing rules and the provisions of the Uniform Licensing Act nipulative and orthopedic treatment of the human foot" 
when enforcing those rules; and after "The board may", at the end.of the final sentence of Subsection B and made 
deleted "adopt" and added "promulgate in accordance stylistic changes throughout the section. 
with the State Rules Act", and after "those rules", added The 1994 amendment, effective May 18, 1994, des- 

"in accordance with the Uniform Licensing Act", ignated the previously undesignated introductory. para- 

The 2017 amendment, effective June 16, 2017, re- graph as Subsection A, and the previously undesignated 
moved the provision requiring biennial registration of a last paragraph as Subsection B; redesignated former Sub- 
physician assistant’s supervising physician, allowed the sections A to D.as Paragraphs A(1), A(2), A(3) and A(6); 
medical board to adopt rules allowing a supervising or col- in Subsection A, inserted "licensed" in Paragraph (1), re- 
laborating licensed physician to temporarily delegate su- wrote Paragraph (3), and inserted Paragraphs (4) and (5); 
pervision or collaboration responsibilities for a physician and deleted "Provided, however" at the beginning of the 
assistant to another licensed physician and establishing first sentence in Subsection B. Laws 1994, ch. 57, § 14 en- 
when a physician assistant may engage in the practice acted identical amendments to this section, The section 
of medicine in collaboration with a licensed physician; was set out as amended by Laws 1994, ch. 80, § 4. See 
in Subsection A, after "biennial", deleted "licensure and 12-1-8 NMSA 1978. 
registration of supervision by a licensed physician’ and The 1989 amendment, effective March 4, 1989, re- 
added "license renewal"; in Subsection D, after "supervis- numbered this section, which formerly was 61-6-8 NMSA 
ing", added "or collaborating", and after "delegate", de- 1978; added "Physician assistants" at the beginning of 
leted "supervisory" and added "supervision or collabora- the catchline; in Subsection A substituted "registration" 
tion"; and in Subsection K, deleted "allowing" and added for "certification" near the beginning of the subsection, 
“establishing when", after "physician assistant", deleted and. "registration" for "qualification" near the end of the 
"to temporarily serve under the supervision of a licensed subsection, and added all of the language following "em- 
physician other than the supervising" and added "may en- ployment"; in Subsection B substituted "registration" for 
gage in the practice of medicine in collaboration with a", “certificates of qualification"; added present Subsection 
and after "licensed physician", added "of record". C; redesignated former Subsection C as present Subsec- 

The 2003 amendment, effective June 20, 2008, de- tion D; in Subsection D, substituted "the Physician Assis- 
leted "and xegulations" in the section heading; deleted tant Act" for "this act"; and made minor stylistic changes 

"and regulations" at the end of the undesignated para- throughout the section. 


graph; deleted "for setting qualifications of" preceding 
"education, skill and experience"; added "for:" to the end 
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ANNOTATIONS. >i: drugs in view of Section 61-6-16G(3) NMSA 1978 (now 
‘ et. AGE ; Section 61-6-17.NMSA 1978). N.M, Pharm. Ass'n v. State, 
Rule disallowed which authorized. delegation of 1987-NMSC-054, 106 N.M. 73, 738 P.2d 1318 (decided un- 


dispensation of dangerous drugs. — The board of der prior law). 

medical examiners acted outside the scope of its author- Am, Jur. 2d, A.L.R. and C.J.S. references. — 73 
ity and contrary to law when it promulgated a rule allow- CiJ.S.. Public Administrative Law and Procedure §§ 87 to 
ing physicians, in certain circumstances, to delegate to 102. . 


physicians' assistants the task of dispensing dangerous 


61-6C-8. Supervising or eolishonating igeaned physician; 
responsibility. 


A. Asa condition of licensure, all physician. assistants practicing in New Mexico shall be su- 
pervised by a licensed physician. The physician assistant shall inform the board of the name of the 
licensed physician under whose supervision the physician assistant will practice. All supervising 
physicians shall be licensed pursuant to the Medical Practice Act [Chapter 61, Article 6 NMSA 
1978] and approved by the board. 

B. Every licensed physician supervising a physician assistant shall be individually responsible 
and liable for the performance of the acts and omissions delegated to the physician assistant the 
physician supervises. Nothing in this section shall be construed to relieve the physician assistant 
of responsibility and liability for the acts and omissions of the physician assistant. Rules promul- 
gated in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] pursuant to the 
Physician Assistant Act shall: 

(1) require that a physician assistant whose practice is a specialty care, as defined by the 
board, shall be supervised by a licensed physician in accordance with breduirements established by 
the board; and 

(2) allow a physician assistant whose practice is primary care, as defined by the board, to 
collaborate with a licensed physician in accordance with requirements established by the board for 
different practice settings. 

C. A physician assistant shall be supervised by or collaborate with a licensed physician in ac- 
cordance with rules adopted by the board. . 


History: 1953 Comp., § 67-5-3.6, enacted by Laws assistant", added "the physician supervises", and added 
1973, ch. 361, § 6; 1978 Comp., § 61-6-9, recompiled "Rules promulgated pursuant to the Physician Assistant 
as § 61-6-10 by Laws 1989, ch. 9, § 5; 1997, ch. 187, § 8; Act shall", and added Paragraphs B(1) and B(2); and in 
2003, ch. 19, § 10; 2007, ch. 250, § 1; 2017, ch. 108, § 4; Subsection C, after "supervised by", added "or collaborate 
recompiled and amended as § 61-60-8 by Laws 2022, with", and after "a physician", deleted "as approved" and 
ch. 39, § 34. added "in accordance with rules adopted". 

Recompilations. — Laws 2022, ch. 39, § 34 recompiled The 2007 amendment, effective June 15, 2007, de- 
and amended former 61-6-10 NMSA 1978 as 61-6C-8 leted the former Subsection C, limiting the number of as- 
NMSA 1978, effective May 18, 2022. sistants under the supervision of a licensed osteopathic 

Cross references. — For notice required upon employ- physician, and added a new Subsection C. 
ment of physician's assistant, see 61-14C-1 NMSA 1978. The 2003 amendment, effective June 20, 2003, in- 

The 2022 amendment, effective May 18, 2022, clari- serted "licensed" to the section heading; in Subsection A, 
fied that rules promulgated by the New Mexico medical substituted "of licensure" for "of biennial licensure and 
board pursuant to the Physician Assistant Act are re- renewal of registration of supervision" near the begin- 
quired to be promulgated in accordance with the State ning, inserted "name of the licensed" preceding "physician 
Rules Act; and in Subsection B, after "Rules promulgated", under whose"; in Subsection B, inserted "licensed" near 
added "in accordance with the State Rules Act". the beginning, substituted "the acts and omissions of the 

The 2017 amendment, effective June 16, 2017, re- physician assistant" for "any of his own acts and omis- 
quired physician assistants to inform the medical board, sions" at the end; in Subsection C, substituted "A licensed 
for board-approval, of the name of the licensed physician physician shall not supervise" for "No physician may have 
under whose supervision the physician assistant would under his supervision" at the beginning, and inserted "or 
practice, and required that all physician assistants inspe- - for good cause shown" following "private charitable insti- 
cialty care be supervised, but a physician assistant whose tutions". 
practice is primary care could be either in a supervisory or The 1997 amendment, effective July 1, 1997, in Sub- 
collaborative relationship with a licensed physician; in the section A, substituted "biennial licensure and" for "reg- 
catchline, added "or collaborating"; in Subsection A, after istration and annual" and inserted "of supervision"; in 
"New Mexico shall", deleted "inform the board of the name Subsection B, deleted "using" preceding "supervising" and 
of the licensed physician under whose supervision they substituted "a licensed" for "or employing a registered"; 
will practice, All supervising physicians shall be licensed and in Subsection C, deleted "currently registered" follow- 
under the Medical Practice Act and shall be approved by ing "two" and substituted "that" for "which", 
the board" and added the remainder of the subsection; in The 1989 amendment, effective March 4, 1989, re- 
Subsection B, after the second occurrence of "physician numbered this section, which formerly was 61-6-9 NMSA 
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1978; added "Supervising physician" at the beginning ANNOTATIONS 

of the section heading; added Subsection A; designated ohh 
the formerly undesignated first and second sentences _ Am. Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 
as Subsection B; designated the formerly undesignated ity to patient for results of medical or surgical treatment 
third sentence as Subsection C; and made minor stylistic by one not licensed as required by law, 57 A.L.R. 978. 
changes throughout the section, Release of one responsible for injury as affecting liabil- 


ity of physician or surgeon for negligent treatment of in- 
jury, 39 A.L.R.3d 260, 

Joint and several liability of physicians whose indepen- 
dent negligence in treatment of patient causes indivisible 
injury, 9 A.L.R.5th 746. 


ARTICLE 6D 
Anesthesiologist Assistants 


Sec. Sec. 
61-6D-1,: Short title... ‘ 61-6D-5. Fees. 
61-6D-2. Definitions, | 61-6D-6. Inactive license. 
61-6D-2. Definitions, (Effective July 1, 2025.) 61-6D-7. Exemption from licensure. 
61-6D-8. Licensure; registration; anesthesiologist assis-, »61-6D-8, Rules. 
; tant; scope of authority, 61-6D-9. Supervising anesthesiologist; responsibilities. 
61-6D-4. Annual registration of employment; employ- 61-6D-10. Anesthesiologist assistants; employment con- 
ment change. ditions. (Repealed effective July 1, 2025.) 


Chapter 61, Article 6D NMSA 1978 may be cited as the "Anesthesiologist Assistants Act”. 


History: Laws 2001, ch. 311, § 1; 1978 Comp., § 61-6- Cross references. — For practice of certified regis- 
10.1, recompiled and ‘amended as § 61-6D-1 by Laws tered nurse anesthetist, see 61-3-23.38 NMSA 1978. 
2022, ch, 39, § 35. $ The 2022 amendment, effective May 18, 2022, changed 
Recompilations — Laws 2022, ch. 39,§ 35 recompiled "This act" to "Chapter 61, Article 6D NMSA 1978". 


and amended former 61-6-10:1 NMSA 1978 as 61-6D-1 
NMSA 1978, effective May 18, 2022. 


61-6D-2. Definitions. 


As used in the Anesthesiologist Assistants Act: 

A. "anesthesiologist" means a physician licensed to practice medicine in New Mexico who has 
successfully completed an “accredited anesthesiology graduate medical education program, who 
is board certified by the American board of anesthesiology or the American osteopathic board of 
anesthesiology or is board eligible and who has completed a residency in anesthesiology within 
the last three years or who has foreign certification determined by the board to be the substantial 
equivalent; 

B. "anesthesiologist assistant" means a skilled p person licensed by the board as being qualified 
by academic and practical training to assist an anesthesiologist in developing and implementing 
anesthesia care plans for patients under the supervision and direction of the anesthesiologist who 
is responsible for the performance of that anesthesiologist assistant; 

C.’ "applicant" means a an who i is applying to the board for a license as an anesthesiologist 
assistant; 

D. "board" means the New Mexico medical board; and 

E. "license" means an authorization to practice as an anesthesiologist assistant. 


History: Laws 2001, ch. 311, § 2; 2008, ch. 19, § 11; Recompilations. — Laws 2022, ch. 89, § 105 recom- 
20038, ch. 302, § 1; 2015, ch. 52, § 1; repealed and reen- piled former 61-6-10.2 NMSA 1978 as 61-6D-2 NMSA 
acted by 2015, ch. 52, § 4; 2021, ch, 54, § 23; 2021, ch. 1978, effective May 18, 2022. 

54, § 24; 1978 Comp., § 61-6-10.2 recompiled as § 61- The 2021 amendment, effective June 18, 2021, re- 
6D-2 by Laws 2022, ch. 39, § 105. vised the definition of "anesthesiologist" to include cer- 


tification by the American osteopathic board of anesthe- 
siology within the list of required qualifications; and in 
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Subsection A, after "American board of anesthesiology", 
added "or the American osteopathic board of anesthesiol- 
fe) ut ¥ 

The 2015 amendment, effective July 1, 2015, ex- 
panded the definitions of "anesthesiologist" and "anesthe- 
siologist assistant" as used in the Anesthesiologist Assis- 
tants Act; in Subsection A, after "equivalent", deleted "and 
who is an employee of the department of anesthesiology 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-6D-3 


of a medical school in New Mexico"; and in Subsection B, 
after "person", deleted "employed or to be employed by a 
university in New Mexico with a maeepe school certified" 
and added "licensed", 

The 2003 amendment, effective’ June 20, 2003; in- 
serted "or who has foreign certification determined by 
the board to be the substantial equivalent" following "last 
three years" near the end of Subsection A. 


61-6D-2. Definitions. (Effective July 1, 2025.) 


As used in the Anesthesiologist Assistants Act: 

A. "anesthesiologist" means a physician licensed to practice medicine in New Mexico who has 
successfully completed an accredited anesthesiology graduate medical education program, who is 
board certified by the American board of anesthesiology, the American osteopathic board of anesthe- 
siology or is board eligible, who has completed a residency in anesthesiology within the last three 
years or who has foreign certification determined by the board to be the substantial equivalent and 
who is an employee of the department of anesthesiology of a medical school in New Mexico; 

B. ‘anesthesiologist assistant" means a:skilled person employed or to be employed by a univer- 
sity in New Mexico with a medical school licensed by the board as being qualified by academic and 
practical training to assist an anesthesiologist in developing and implementing anesthesia care 
plans for patients under the supervision and direction of the anesthesiologist who is responsible for 
the performance of that anesthesiologist assistant; 


C. "applicant" means a person who is applying to the board for a license as an anesthesiologist 


assistant; 


D. "“board" means the New Mexico medical board; and 
E. "license" means an authorization to practice as an anesthesiologist assistant, _ 


History: Laws. 2001, ch. 311, § 2; 2008, ch. 19, § 11; 
2003, ch. 302, § 1; 2015, ch, 52, § 1; repealed and re- 
enacted by 2015, ch. 52, § 4; 2021, ch, 54, § 24; 1978 
Comp., § 61-6-10.2 recompiled as § 61-6D-2 by Laws 
2022, ch. 39, § 105. 

Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.2 NMSA 1978 as 61-6D-2 NMSA 
1978, effective May 18, 2022. 


Repeals and reenactments. — Laws 2015, ch. 52, § 4 
repealed former 61-6-10.2 [61-6D-2] NMSA_1978,.and en- 
acted a new section, effective July 1, 2025, 

The 2021 amendment, revised. the definition of “anes- 
thesiologist" to include certification by the American osteo- 
pathic board of anesthesiology within the list of required 
qualifications; and in Subsection A, after "American board 
of anesthesiology", added "the American osteopathic board 
of anesthesiology’. 


61-6D-3., Licensure; registration; anesthesiologist assistants anon of 


authority. 


-A. The board may license qualified persons as anesthemalosiat assistants, . 

B. A person shall not perform, attempt to perform or hold the person's own self out as an anes- 
thesiologist:assistant until the person is licensed by the board as an anesthesiologist assistant and 
has registered the anesthesiologist assistant's supervising licensed anesthesiologist in accordance 


with board regulations, 


C. An anesthesiologist assistant may aasiat a supervising anesthesiologist in davplonine and 
implementing an anesthesia care plan for a patient. In providing assistance to the supervising 
anesthesiologist, an anesthesiologist assistant may do any of the following: 

(1) obtain a comprehensive patient history and perform a physical exam and present the 
history and exam findings to the supervising anesthesiologist who shall conduct a pre-anesthetic 


interview and evaluation; 


(2) pretest and calibrate anesthesia delivery systems; 
(3) monitor, obtain and interpret information from anesthesia Nekivisny? eystems and anes- 


thesia monitoring equipment; 


(4) assist the supervising anesthesiologist with the implementation of medically accepted 


monitoring techniques; 
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(5) establish basic and advanced airway interventions, including intubation of the trachea 


and performing ventilatory support; 


(6) administer:intermittent vasoactive drugs; 


(7) start and adjust vasoactive infusions; 


(8) administer anesthetic drugs, adjuvant drugs and accessory drugs; 
(9) assist the supervising anesthesiologist with the performance of epidural anesthetic 


procedures and spinal anesthetic procedures; 


(10) administer blood, blood products and supportive fluids; 

(11) participate in administrative activities and clinical teaching activities; 

(12) participate in research activities by performing the same procedures that may be per- 
formed under Paragraphs (1) through (10) of this subsection; and 

(13) provide assistance to cardiopulmonary resuscitation teams in response to life- 


threatening situations. 


D. An applicant shall complete an application form provided by the board and shall submit the 
completed form and, except as arte in Section 61-1-34 NMSA 1978, the application fee to the 


board. 


History: Laws 2001, ch. 311, § 3; 2003, ch. 302, § 2; 
2020, ch. 6, § 14; 1978 Comp., § 61-6-10.3, recompiled 
as § 61-6D-3 by Laws 2022, ch. 39, § 105. 

Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.3 NMSA 1978 as 61-6D-3 NMSA 
1978, effective May 18, 2022. 


The 2020 amendment, effective July 1, 2020, provided 


an exception to the licensure fee for qualified military 
service members, their spouses and dependent children, 
and for certain veterans, and made certain technical 


amendments; in Subsection ‘C, Paragraph C(1), after "an- 
esthesiologist who", deleted."must" and added "shall"; and 
in Subsection D, after "completed form", deleted "with 
the" and added "and, except as provided i in Section 61-1- 
34 NMSA 1978, the". 

. The 2008 amendment, effective June 20, 2003, in 


‘Paragraph C(1) inserted: "and perform a physical exam" 


following "comprehensive patient history" and inserted 
"and exam findings" following "present the history". 


61-6D-4. Annual registration of employment; employment change. 


A. Upon becoming licensed, the board shall register the anesthesiologist assistant on the anes- 
thesiologist assistants' roster, including his name, address and other board-required information 
and the anesthesiologist assistant's supervising anesthesiologist's name and address. 

B. Annually, each anesthesiologist assistant shall register with the board, providing the anes- 
thesiologist assistant's current name and address, the name and address of the supervising anes- 
thesiologist for whom he is working and any additional information required by the board. Failure 
to register annually will result in the anesthesiologist assistant being agate to pay a wih fee or 
having his license placed on inactive status. 

C. Every two years, each licensed anesthesiologist assistant in the state shall submit proof of 
completion of board-required continuing education to the board. 

D. The registration of an anesthesiologist assistant shall be void upon changing his supervis- 
ing anesthesiologist, until the anesthesiologist assistant registers a new supervising anesthesiolo- 
gist with the board, accompanied by a change in supervision fee, in an amount to be determined 


by the board. 


History: Laws 2001, ch. 311, § 4; 1978 Comp., § 61- 
6-10.4, recompiled as § 61-6D-4 by Laws 2022, ch. 39, 
§ 105. . 


61-6D-5. Fees. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.4 NMSA 1978 as 61-6D-4 NMSA 
1978, effective May 18, 2022, 


Except as provided in Section 61-1-34 NMSA 1978, the following fees shall be submitted as ap- 


propriate to the board: 


A... an application fee, not to exceed one hundred fifty dollars ($150); 
B. a license renewal fee, not to exceed one hundred dollars ($100) paid once every two years 
upon application for renewal of an anesthesiologist assistants license; 
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C.. alate fee not to exceed twenty-five dollars ($25.00), if the anesthesiologist’ assistant fails to 
renew the license by July 1 of the renewal year; and 

D. a change in supervision fee, not to exceed fifty dollars ($50. 00), but. in no.case ‘shall the 
change in supervision fee exceed one-half of the license renewal fee. 


History: Laws 2001, ch. 311,.§ .5;,2020, ch. 6, § 15; 
1978 Comp., § 61-6-10.5, recompiled as § 61-6D-5 by 
Laws 2022, ch. 39, § 105. 

Recompilations, — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.5 NMSA. 1978.as 61-6D-5 NMSA 
1978, effective May 18, 2022. 


61-6D-6. Inactive license. 


The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 


.for certain veterans, and made certain technical amend- 


ments; and in the introductory clause, added "Except as 
provided in Section 61-1-34 NMSA 1978", 


4 


A...An anesthesiologist assistant who notifies the board in writing on forms. prescribed by the 
board may elect to place:'the anesthesiologist assistant's license on inactive status. An anesthesi- 
ologist assistant with an inactive license shall be excused from payment of renewal fees and shall 


not practice as an anesthesiologist assistant. 


B. (An anesthesiologist assistant who engages in practice while the anesthesiologist assistant's 
license is lapsed or on inactive status is practicing without a license and is‘subject to disciplinary 
action pursuant to the Anesthesiologist Assistants Act and Medical Practice Act [Chapter 61, Ar- 


ticle 6 NMSA 1978]. 


C. An anesthesiologist assistant requesting restoration pass inactive status shall pay the cur- 
rent renewal fee and fulfill the requirement for renewal pursuant to the Anesthesiologist Assis- 


tants Act. 


History: Laws 2001, ch. 311, § 6; 2021, ch. 54, § 25; 
1978 Comp., § 61-6-10.6, recompiled as § 61-6D-6 by 
Laws 2022, ch, 39,'§ 105. 

Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former ,61-6-10,6 NMSA..1978 as 61-6D-6 NMSA 
1978, effective May 18, 2022, 


The 2021 amendment, effective June 18, 2021, in- 
cluded the Medical Practice Act within the provisions of 
thé: section; and in Subsection B, after "Anesthesiologist 
Assistants Act", added "and Medical Practice Act". 


61-6D-7. Exemption from licensure. 


A. An,.anesthesiologist assistant student.enrolled in an anesthesiologist assistant educational 
program accredited by the commission on accreditation of allied health education programs or its 
successor is exempt from licensure while functioning as an anesthesiologist assistant student; pro- 
vided that the anesthesiologist assistant student is supervised by an anesthesiologist, a licensed 
anesthesiologist assistant or a second-year, third-year or fourth-year resident anesthesiologist. 

B.. An anesthesiologist assistant employed by the federal government is not. required to be 
licensed as an anesthesiologist assistant pursuant to the Anesthesiologist Assistants Act while 
performing duties incident to that employment. 


History: Laws 2001, ch. 311, § 7; 2013, ch. 129, § 1; 
1978 Comp., § 61-6-10.7, recompiled as § 61-6D-7 by 
Laws 2022, ch, 39, § 105. 

Hecompilations: — Laws 2022, ch. 39, § 105 recom- 
piled former 61-6-10.7 NMSA 1978 as 61-6D-7 NMSA 
1978, effective May 18, 2022. 


students; and in Subsection A, after "functioning as an an- 
esthesiologist assistant student", deleted "If the student 
is providing anesthesia, the student shall be supervised 
on a one-to-one basis by an anesthesiologist who is con- 
tinuously present in the operating room" and added the 
remainder of the sentence, 


The 2013 amendment, effective July 1, 2013, provided 
for additional supervision of anesthesiologist assistant 


61-6D-8. Rules. 


A. The board may adopt in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] and enforce in accordance with the Uniform Licensing Act [Chapter 61, ‘Article 1 NMSA 
1978] reasonable rules: 
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(1) for setting qualifications of education, skill and experience for licensure of a person as 
an anesthesiologist assistant; 

(2) . for providing procedures and forms for licensure and annual registration; 

(3) for examining and evaluating applicants for licensure as an anesthesiologist assistant 
regarding the required skill, knowledge and a in developing and implementing anesthe- 
sia care plans under supervision; 

(4) for allowing a supervising Bheatheuologist to temporarily delegate supervisory respon- 
sibilities for an anesthesiologist assistant to another anesthesiologist; 

(5) for allowing an anesthesiologist assistant to temporarily serve under the supervision 
of an anesthesiologist other than the supervising anesthesiologist with whom the anesthesiologist 
assistant is registered; and 

(6) to carry out the provisions of the Anesthesiologist Assistants Act. 

B. The board shall not adopt a rule allowing an anesthesiologist assistant to perform proce- 
dures outside the anesthesiologist assistant's scope of practice. 
C. The board shall adopt rules: | 

(1) establishing requirements for anesthesiologist assistant licensing, including: 

? (a) completion of a graduate level training program accredited by the commission on 
accape soul of allied health education programs; 

’ (b) successful completion of a certifying examination for anesthesiologist assistants 
administered by the national commission for the certification, of anesthesiologist assistants; and 

(c) current certification by the American heart association in advanced cardiac life- 
support techniques; 

(2) establishing minimum requirements for continuing education of not less than forty 
hours every two years; 

(3) requiring adequate identification of the anesthesiologist assistant to patients and others; 

(4) requiring the presence, except in cases of emergency, and the documentation of the 
presence, of the supervising anesthesiologist in the operating room during induction of a general 
or regional anesthetic and during emergence from a general anesthetic, the presence of the su- 
peryising anesthesiologist within the operating suite and immediate availability to the operating 
room at other times when the anesthetic procedure is being performed and requiring that the an- 
esthesiologist assistant comply with the above restrictions; 

(5) requiring the supervising anesthesiologist to ensure that all activities, functions, ser- 
vices and treatment measures are properly documented in written form by the anesthesiologist 
assistant. The anesthesia record shall be reviewed, countersigned and dated by the supervising 
anesthesiologist; 

(6) requiring the anesthesiologist assistant to inform the supervising anesthesiologist of 
serious adverse events; 

(7) establishing, with respect to practice outside of a university in New Mexico with a 
medical school, that the number of anesthesiologist assistants a supervising anesthesiologist may 
supervise at one time, except in emergency cases, shall not exceed three anesthesiologist assis- 
tants; ~ 

(8) aatannuhitie with respect to practice at a university in New Mexico with a medical 
school, that an anesthesiologist shall not supervise, except in emergency cases, more than four 
anesthesia providers if at least one anesthesia provider is an anesthesiologist assistant; and 

(9) within twelve months of the date on which the Anesthesiologist Assistants Act be- 
comes effective, providing for enhanced supervision at the commencement of an anesthesiologist 
assistant's practice. 


History: Laws 2001, ch. 311, § 9; 2003, ch. 302, § 3; promulgating rules and the provisions of the Uniform Li- 
2015, ch. 52, § 2; 1978 Comp., § 61-6-10.9, recompiled censing Act when enforcing those rules; and in Subsection 
and amended as § 61-6D-8 by Laws 2022, ch. 39, § 36. A, after "The board may adopt", added "in accordance with 

Recompilations. — Laws 2022, ch. 39, § 36 recompiled the State Rules Act", and after "and enforce", added “in 
and amended former 61-6-10.9 NMSA 1978 as 61-6D-8 accordance with the Uniform Licensing Act". 

NMSA 1978, effective May 18, 2022. ; The 2015 amendment, effective July 1, 2015, required 

The 2022 amendment, effective May 18, 2022, clari- the New Mexico medical board to adopt and enforce addi- 
fied that the New Mexico medical board is required tional rules relating to anesthesiologist assistants; in Sub- 
to follow the provisions of the State Rules Act when section A, Paragraph (4), after "delegate", deleted "his"; in 
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Subsection C, Paragraph (7), after "establishing", added "establishing, with respect to practice at a university in 
"with respect to practice outside of a university in New New Mexico with a medical school, that", 

Mexico with a medical school, that", after "time", deleted The 2003 amendment, effective June 20, 2003, in 
"which number", and after "three", added "anesthesi- Paragraph C(7) substituted "three" for "two" ‘following 
ologist, assistants"; designated the last sentence in Para- "shall not exceed" at the end of the first sentence, and sub- 
graph (7) of Subsection C as Paragraph (8) of Subsection stituted "four" for "three" following "more than" near the 
C; redesignated the succeeding paragraph accordingly; middle of the second sentence. 


and in Subsection C, Paragraph (8), after "(8)", added 


61-6D-9. Supervising anesthesiologist; responsibilities. 


A. Supervising anesthesiologists shall be licensed to practice pursuant to the Medical Practice 
Act [Chapter 61, Article 6 NMSA 1978] and shall be approved by the board. 

B. The anesthesiologist actually supervising the licensed anesthesiologist assistant, at the time 
is individually responsible and liable for the acts and omissions that the anesthesiologist assistant 
performs in the scope of his duties. Nothing in the Anesthesiologist Assistants Act relieves a su- 
pervising anesthesiologist of the responsibility and liability of his own acts or omissions. 

C. An anesthesiologist may have that number of anesthesiologist assistants under his supervi- 
sion as permitted by the board. 


y 


History: Laws 2001, ch. 311, § 10; 1978 Comp., § 61- Recompilations. — Laws 2022, ch. 39, § 105 recom- 
6-10.10, recompiled as § 61-6D-9 by Laws 2022, ch. piled former 61-6-10.10 NMSA 1978 as 61-6D-9 NMSA 
89, § 105. 1978, effective May 18, 2022, 


61-6D-10. Anesthesiologist assistants; employment conditions. 
(Repealed effective tly oh 1, 2025.) 


An anesthesiologist assistant shall: 
A. be acurrent or future employee of a university in New Mexico with a medical school; or 
B. ina practice other than one at a university in New Mexico with a medical school: 

_ (1) be certified as an anesthesiologist assistant by the national commission for certifica- 
tion of anesthesiologist assistants; 

(2) practice only in a health facility licensed by the department of health  einoly at the 
time the anesthesiologist assistant begins practicing there, at least three anesthesiologists who 
are licensed physicians and who are board-certified as anesthesiologists by the American board of 
anesthesiology are on staff as employees or contractors; 

(3) practice only in a class A county; and 

(4) be supervised only by an anesthesiologist who is a licensed physician and who is board- 
certified as an anesthesiologist by the American board of anesthesiology. 


History: Laws 2015, ch. 52, § 3; 2021, ch. 54, § 26; Delayed repeals. — Laws 2015, ch. 52, § 5 repeals 


1978 Comp., § 61-6-10.11, recompiled as § 61-6D-10 by Laws 2015, ch. 52, § 3 effective July 1, 2025. 
Laws 2022, ch. 39, § 105. The 2021 amendment, effective June 18, 2021, 
Recompilations. — Laws 2022, ch. 39, § 105 recom- changed each occurrence of "medical doctor" to, "licensed 


piled former 61-6-10.11 NMSA 1978 as 61-6D-10 NMSA physician", 
1978, effective May 18, 2022. 


ARTICLE 7 


Impaired Health Care Provider 


Sec. Sec. 
61-7-1. Short title. 61-7-7.. Report to the board; action. 
61-7-2. Definition, 61-7-8. Proceedings, 
61-7-3. Grounds for restriction, suspension or revocation 61-7-9. Reinstatement of license. 
of license; registration or certification. 61-7-10. Judicial review. 
61-7-4. Health care provider boards; additional powers 61-7-11,. Protected action and communication, 
and duties. 61-7-12. Impaired health care provider treatment pro- 
61-7-5, Examination by committee, . gram. 
61-7-6. Voluntary restriction of licensure. 
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61-7-1. Short title. 


Chapter 61, Article 7 NMSA 1978 may be cited as the "Impaired Health Care Provider Act". 


History: 1953 Comp., § 67-42-1, enacted by Laws 
1976, ch. 3, § 1; recompiled as 1953 Comp., § 67-8A-1; 
1995, ch. 96, § 1. 

The 1995 amendment, effective June 16, 1995, re- 
wrote this section which read "This act may be cited’ as 
the 'Impaired 7 Raab tie Act", 


61-7-2. Definition. 


ANNOTATIONS 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L, Rey, 5 (1976-77). 


As used in the Impaired Health Care Provider Act, "board" means a board or department that 


licenses, registers or certifies health care providers. 


History: 1953 Comp., § 67-42-2, enacted by Laws 
1976, ch. 3, § 2; recompiled as 1953 Comp., § 67-8A-2; 
1995, ch. 96, § 2; 2001, ch. 188, § 1. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "a board or department" for "the boards" and 


"licenses, registers or certifies" for "license, register or 
certify", 

The 1995 amendment, effective June 16, 1995, re- 
wrote this section which read "As used in the Impaired 
Physician Act, 'board' means the board of medical examin- 
ers or the board of osteopathic medical examiners". 


61-7-3. Grounds for restriction, suspension or revocation of Beene? 
registration or certification. 


The license, registration or certification of any health care provider to practice in this state 
shall be subject to restriction, suspension or revocation in case of inability of the health care 
provider to practice with reasonable skill or ‘safety to patients by reason:of one or more of the fol- 


lowing: 
A. . mental illness; 


B. » physical illness, ii ies but not limited to detariaretior! through the aging process or loss 


of motor skill; or 


C.. habitual or excessive use or abuse of drugs, as defined in:the Controlled Gulstahces Act 


[Chapter 30, Article 31 NMSA 1978], or alcohol. 


History: 1953 Comp., § 67-42-3, enacted by Laws 
1976, ch, 3, § 3; recompiled as 1953 Comp., 67-8A-3; 
1995, ch. 96, § 3. 

Cross references. — For refusal, revocation or sus- 
pension of license generally, see 61-6-15 NMSA 1978, 

For suspension of license for mental illness, see 61-6-32 
NMSA 1978. 

The 1995 amendment, effective June 16, 1995, in- 
serted "registration or certification" in the section heading 
and in the introductory paragraph; substituted "health 
care provider" for "physician" and "licensee" throughout 
the section; and deleted "medicine" following "practice" in 
two places, 


ANNOTATIONS 


Am. Jur 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians; Surgeons and Other Healers §§ 80, 90, 
100. 


. Validity of statute providing for revocation of license of 
physician or surgeon, 5 A.L.R. 94, 79 A.L.R, 323. 

Liquor law, violation of, as infamous crime or offense in- 
volving moral turpitude for which physician's license may 
be revoked, 40 A.L.R. 1049, 71 A.L.R. 217. 

Grounds for revocation of valid license of physician or 
surgeon, 54 A.L.R. 1504, 82 A.L.R. 1184. 

Conviction as proof of ground for revocation or suspen- 
sion of license of physician or surgeon where conviction as 
such is not an independent cause, 167 A.L.R. 228. 

Necessity of expert evidence in proceeding for revoca- 
tion or suspension of license of physician, surgeon, or den- 
tist, 74 A.L.R.4th 969. 

70 C.J.S, Physicians, Surgeons, and Other Health-Care 
Providers §§ 38, 39. 


61-7-4, Health care provider boards; additional powers and duties. 


A. If the board has reasonable cause to believe that a health care provider licensed, regis- 
tered or certified to practice in this state is unable to practice with reasonable skill and safety to 
patients because of a condition described in Section 61-7-3 NMSA 1978, the board shall appoint 
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an examining committee as described in Subsection B of this section to examine:the health care 
provider and shall, following the examination, take appropriate action within the provisions of the 


Impaired Health Care Provider Act. 


B. The appropriate board shall lemigalite three licensed health care providers to be members 


of an examining committee. 


History: 1958 Comp., § 67-42-4, enacted by Laws 
1976, ch. 8, § 4; recompiled as 1953 Comp., § 67-8A-4; 
1991, ch, 148, § 5; 19938, ch, 326, § 1; 1995, ch, 96, § 4. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "Health care provider boards" for "New Mexico 
Board of Medical Examiners; board of osteopathic medi- 
cal examiners" in the section heading; substituted "health 
care provider" for ' physician" throughout the section; in 
Subsection A, inserted ' ‘registered or certified" near the 
beginning, deleted "medicine" following "practice" in two 
places, and made a minor stylistic change; in Subsection 
B, inserted "appropriate", and deleted a former second 
sentence which read "The examining committee shall in- 
clude at least one psychiatrist if a question of mental ill- 


The 19938 amendment, effective June 18, 1993, made 
stylistic changes near the middle of Subsection A‘and re- 
wrote the first sentence of Subsection B. 

The 1991 amendment, effective June 14, 1991, added 
"New Mexico" at the beginning of the section heading; in 
Subsection A, substituted "Section 61-7-3 NMSA 1978" 
for "Section 3 of the Impaired Physician Act", substituted 
"the Impaired Physician Act" for "the Act" at the end of 


"the Subséction and made minor stylistic changes, and r re- 


wrote Subsection B. 
ANNOTATIONS 
Am, Jur. 2d, A.L.R.. and. C.3S. Pe ps a pues) 


: # J.S. Public Administrative Law and-Procedure §§ 49 to 
ness is involved", 


61-7-5. Examination by committee. 


A. -The examining committee assigned to examine a health care provider pursuant to refer- 
ral by the board as provided in Section 61-7-4 NMSA. 1978 shall conduct an.examination of the 
health care provider for the purpose of determining the health care provider's fitness to practice 
with reasonable skill or safety to patients, either on a restricted or unrestricted basis, and shall 
report its findings and recommendations to the board. The findings and recommendations shall be 
based on findings by the examining committee that the health care provider examined possesses 
one or more of the impairments set forth in Section 61-7-3 NMSA 1978 and such impairment does, 
in fact, affect the ability of the health care provider to skillfully or safely practice. The examining 
committee shall order the health care provider to appear before it for examination and give the 
health care provider ten days' notice of time and place of the examination, together with a state- 
ment of the’ cause for examination. Notice shall be served upon the health care ante either 
personally or by registered or certified mail with return receipt requested. | : 

B. Ifan examining committee, in its discretion, deems a mental or physical Pence of the 
health care provider necessary to its determination of the fitness of the health care provider to 
practice, the committee shall order the health care provider to submit to such examination: Any 
person licensed, registered or certified to practice in this state shall, by so practicing or by making 
or filing of registration to practice in this state, be deemed to have: 

(1) given consent to submit to mental or physical examination when so directed by an ex- 
amining committee; and 

(2) waived all objections to the admissibility ofan examining committee's hotest to the 
board on the grounds of privileged communication. _ 

C.. Any health care provider ordered to an examination before an examining committee pur- 
suant to the provisions of Subsection A of this section may present the results of an independent 
mental or physical examination to the committee. 

D. Any health care provider who submits to a diagnostic mental or ahi examination as 
ordered by an examining committee shall have a right to designate another health care provider to 
be present at the examination and make an independent report to the board. 

EK. Failure of a health care provider to comply with an examining committee order made pur- 
suant to provisions of Subsection B of this section to appear before it for examination by the com- 
mittee or to submit to mental or physical examination under this section shall be reported by the 
committee to the board and, unless due to circumstances beyond the control of the health care 
provider, shall be grounds for the immediate and summary suspension by the board of the health 
care provider's license, registration or certification to practice in this state until the further order 
of the board. 
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History: 1953 Comp., § 67-42-5, enacted by Laws throughout; in Subsection B, deleted "annual" before "reg- 
1976, ch. 3, § 5; recompiled as 1953 Comp., § 67-8A-5; istration" in the introductory language of the second sen- 
1993, ch. 326, § 2; 1995, ch, 96, § 5. tence; designated the former last sentence of Subsection 

The 1995 amendment, effective June 16, 1995, sub- B as Subsection C and rewrote the sentence; redesignated 
stituted "health care provider" for "physician" through- former Subsections C and D as Subsections D and E; and 
out the section; deleted "medicine" following "practice" substituted "examination by the committee" for "hearing" 
throughout the section; inserted "registered or certified" in Subsection E. : 
and "registration or certification" in the second sentence 
of Subsection B and near the end of Subsection E, respec- ANNOTATIONS 
tively; and made stylistic changes throughout the section. Ath. Jur. 2d, A.L.R. and CwJ.S. references. — 73 

The 1993 amendment, effective June 18, 1993, in Sub- C.J.S. Public Administrative Law and Procedure § 60. 


section A, substituted "examination" for "hearing" in two 
places in the third sentence and made stylistic changes 


61-7-6. Voluntary restriction of licensure. 


A health care provider may request in writing to the board a restriction of the license, registra- 
tion or certification to practice. The board may grant the request for restriction and shall have 
authority, if it deems appropriate, to attach conditions to the license, registration or certification 
of the health care provider to practice within specified limitations and waive the commencement 
of any proceeding pursuant to provisions of Section 61-7-8 NMSA 1978, Removal of a voluntary 
restriction on licensure to practice shall be subject to the procedure for reinstatement of license, 
registration or certification in Section 61-7-9 NMSA 1978. 


History: 1953 Comp., § 67-42-6, enacted by Laws The 1993 amendment, effective June 18, 1993, made 
1976, ch. 3, § 6; recompiled as 1953 Comp., § 67-8A-6; stylistic changes throughout the section. 
1993, ch. 326, § 3; 1995, ch. 96, § 6. 

The 1995 amendment, effective June 16, 1995, substi- ANNOTATIONS 
tuted "health care provider" for "physician" in two places; Am. Jur. 2d, A.L.R.-and C.J.S.references.— 61 Am. 
inserted "registration or certification" in three places; de- Jur 2d Papua’. Surgeons and Other Healers § 32. 
leted "medicine" following "practice" in two places; and 70 C.J.8. Physicians, Surgeons, and Other Health-Care 
made minor stylistic changes throughout the section. Providers § 27. 


61-7-7. Report to the board; action. 


A. An examining committee shall report to the board its findings on the examination of the 
person as provided in Section 61-7-5 NMSA 1978, the determination of the committee as to the 
fitness of the person to engage in practice with reasonable skill or safety to patients, either on a 
restricted or unrestricted basis, and any management that the committee may recommend. Rec- 
ommendation by the committee shall be advisory only and shall not be binding on the board. 

B. The board may accept or reject any finding, determination or recommendation of an exam- 
ining committee regarding a health care provider's ability to continue to practice with or without 
any restriction on the license, registration or certification or may refer the matter back to an ex- 
amining committee for further examination and report. 

‘C. In the absence of a voluntary agreement by a health care provider as provided i in Section 61- 
7-6 NMSA 1978 for restriction of the license, registration or certification of the person to practice, 
any person shall be entitled to a hearing under and in accordance with the procedure contained in 
the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] before the board and a determi- 
nation on. the evidence as to whether restriction, suspension or revocation of license, registration 
or certification shall be imposed. 


History: 1953 Comp., § 67-42-7, enacted by Laws The 1993 amendment, effective June 18, 1993, made 
1976, ch. 3, § 7; recompiled as 1953 Comp., § 67-8A-7; stylistic changes in Subsections A and C, and rewrote 
1993, ch. 326, § 4; 1995, ch. 96, § 7. Subsection B. 


The 1995 amendment, effective June 16, 1995, substi- 


tuted "person" for "physician" throughout the section; de- ANNOTATIONS © 
leted "medicine" following "practice" in three places; sub- Am. Jur. 2d, A.L.R. and C.J.8. references. — 73 


stituted "health care provider" for "physician" throughout C.J.S. Public Administrative Law and Procedure § 60. 
the section; inserted "registration or certification” in Sub- / ' 


section B and in two. places in Subsection C; and made 
stylistic changes throughout the section. 


465 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-7-8 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-7-9 


61-7-8. Proceedings. 


A. The board may formally proceed against a health care provider under the nea Health 
Care Provider Act in accordance with the procedures contained in the Uniform Licensing Act [61- 
1-1 through 61-1-31 NMSA 1978]. 

B. At the conclusion of a hearing, the board shall make the following naTAAS 

(1) whether'the health care provider is impaired by one of the grounds for restriction, sus- 
pension or revocation listed in Section 61-7-3 NMSA 1978; 

(2) whether the impairment, if found in Paragraph (1) of this subsection, does in fact limit 
the health care provider's ability to practice skillfully or safely; 

(3) to what extent the impairment limits the health care provider" 8 ability to practice skill- 
fully or safely and whether the board finds that the impairment is such that the health care pro- 
vider's license, registration or certification should be suspended, revoked or restricted; and’ * ~ 

(4) ifthe finding in Paragraph (3) of this subsection recommends suspension or restriction 
of the health care provider's ability to practice, the board shall make specific recommendations as 
to the length and nature of the suspension or restriction and shall recommend how the suspension 
or restriction shall be carried out and supervised. © 

C. At the conclusion of a hearing, the board shall make a determination of the merits and. may 
order one or more of the following: 

(1) placement of the health care provider on probation on such terms and conditions as it 
deems proper for the protection of the public; 

(2) suspension or restriction of the license of the health care provider to practice for the 
duration of the impairment; 

(3) revocation of the license, registration or certification of the health care provider to 
practice; or 

(4) reinstatement of the health care provider's license, registration or certification to prac: 
tice without restriction. 

D. The board may temporarily suspend the license, registration or certification of any health 
care provider without a hearing, simultaneously with the institution of proceedings under the 
Impaired Health Care Provider Act or the Uniform Licensing Act, if it finds that the evidence in 
support of the examining committee's determination is clear and convincing and that the health 
care provider's continuation in practice would constitute an imminent danger to public health and 
safety. The health care provider shall be entitled to a hearing to set aside the suspension no later 
than sixty days after the license is suspended. 

EK, Neither the record of the proceeding nor any order entered against a health care pleats 
may be used against the health care provider in any other: legal proceeding except upon judicial 
review as provided in Section 61-7-10 NMSA 1978, 


History: 1953 Comp. ° a 67-42-8, enacted ch eo 
1976, ch. 8, § 8; recompiled as 1953 Comp., § 67-8A-8; 
1993, ch. 326, § 5; 1995, ch. 96, § 8. 

The 1995 amebdziont, effective June 16, 1995, sub- 
stituted "health care provider" for "physician" throughout 
the section; inserted "registration or certification" in four 
places; in Subsection D, inserted "Impaired Health Care 
Provider Act or the" in the first sentence and’ added the 
second sentence; and made stylistic changes throughout 
the section. 

The 1993 amendment, effective June 18, 1993, made 
stylistic changes throughout the section. 


61-7-9. Reinstatement of license. 


ANNOTATIONS | 


Am. Jur. 2d, A.L:R. and C.J.S. references. — 61 Am, 
Jur. 2d Physicians, Surgeons and Other Healers §§ 102 
to 116. 


' Applicability of statute of limitations or doctrine of 


laches to proceeding to revoke’or suspend license to prac- 


_ tice medicine, 51 A.L.R.4th 1147. 


Necessity of expert evidence in proceeding for revoca- 
tion or suspension of license of physician, surgeon, or den-+ 
tist, 74 A.L.R.4th 969... 

70 C.J.S. Physicians, Surgeons, and Other Feeiiee Cate 
Providers § 50; 73A Public Administrative Law and Proce- 
dure §§ 115 to 171. 


A health care provider whose license, registration or certification has been restricted, sus- 
pended or revoked pursuant to provisions of the Impaired Health Care Provider Act, vol- 
untarily or by action of the board, shall have a right, at reasonable intervals, to petition for 
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reinstatement and to demonstrate that the health care provider can resume the competent 
practice with reasonable skill and safety to patients. Petition shall be made in writing and on 
a form prescribed by the board. Action of the board on the petition shall be initiated by referral 
to and examination by an examining committee pursuant to the provisions of Sections 61-7-4 
and 61-7-5 NMSA 1978. The board may, in its discretion and upon written recommendation of 
the examining committee, restore the license, registration or certification: of the health eare 
provider on a general or limited basis. 


History: 1953 Comp., § 67-428, enacted by Laws ANNOTATIONS 
east te aye iS arg ie Comp 87 BA “* Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
The 1995 amendment, effective June 16, 1995, Pate Jur. 2d Physicians, Surgeons and Other Healers §§ 74 to 
stituted "health care provider" for "physician" throughout 120. x , 
the section; inserted "registration or certification" in two _, 70 O.d‘S. Physicians, Surgeons, and Other Health-Care 
places; and made minor stylistic changes throughout the Providers § 52, 
section, 


The 1993 amendment, effective June 18, 1998, made 
stylistic changes throughout the section. 


61-7- 10. Judicial review. 


All orders of the board made pursuant to provisions of Subsection C of Section 61-7-8 NMSA 1978 
shall be subject to judicial review as provided for in the Uniform Licensing Act [61-1-1 NMSA 1978]. 
The decision of the board shall not be stayed or enjoined pending review by a district court but may 
be stayed or enjoined pending review by the court of appeals or the New Mexico supreme court. 


History: 1953 Comp., § 67-42-10, enacted by Laws ANNOTATIONS 
, 0; i 1953 C » § 67-8A- 
deteas a tise Nog ntgpl oes i: ope kat Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
The 1995 amendment, effective June 16, 1995, in the . Jur. 2d Physicians, Surgeons and Other Healers S117; 


first sentence, substituted "made suant to pro n 118; 
of" for "under® sey gee stylistic eres near 70 C.J.S. Physicians, a es Ga Other Health-Care 


The 1993 amendment, effective June 18! 1993, made Providers §§ 25,51, 
stylistic changes throughout the section. 


61-7-11. Protected action and communication. 


There shall be no liability on the part of and no action for damages against: 

A.,fany member of an. examining committee of the board for any action undertaken or per- 
formed by such member within the scope of the functions or such committee, or, board under the 
Impaired Health Care Provider Act Sas acting in good faith and in the reasonable belief that the 
action taken is warranted; or 

B. , any, person providing sninieaiie re an examining codarittas or to the board in good. faith 
in the reasonable belief that the information is accurate. 


History: 1953, Comp., § 67-42-11, enacted by Laws i ih _ ANNOTATIONS 


pievoos: suflaue Wa tens cease die Cee Viencon Am. Jur. 2d, A.L.R. and C.J.S.' references. — 63C 
, The 1995 amendment, effective June 16, 1995, re- Am. Jur. 2d Public Officers and Employees § 301 et seq... 


wrote the section which read "There shall be na liabil- Malice as ground of attack on or relief from acts or regu- 
ity on the part of and no action for damages against any lations of public officers in exercise of discretionary pow- 


57 A.L.R. 208, 

person providing information to the committee or to the ake eh tities, 

board in good faith in the reasonable belief that the infor- 73 C.J.S. Public Administrative Law and Procedure § 15. 
mation is accurate". 


61-7-12. Impaired health care provider treatment program. 


A. The board has the authority to enter a an agreement to implement an satanten health 
care provider treatment ide Sipe 
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B. For the purposes of this section, "impaired health care provider treatment program" 
means a program of care and rehabilitation services provided by those organizations authorized 
by the board to provide for the pchgache intervention and monitoring of impaired health care 
providers. 


History: 1978 Comp., § 61-7-12, enacted by Laws heading and in three places in the text of the section and 


1987, ch, 204, § 2; 1995, ch. 96, § 12. deleted "with a nonprofit corporation" following "agree- 
The 1995 amendment, effective June 16, 1995, substi- ment" in Subsection A. | 
tuted "health care provider" for "physician" in the section 
ARTICLE 7A 
Nutrition and Dietetics Practices 
Sec. Sec. 
61-7A-1. Short title. (Repealed effective July 1, 2028.) 61-7A-10. License renewal; continuing education. re- 
61-7A-2. Legislative findings; purpose of act. (Repealed quirements. (Repealed effective July 1, 
effective July 1, 2028.) 2028.) 
61-7A-3. Definitions. (Repealed effective July 1, 2028.) 61-7A-11. Fees. (Repealed effective July 1, 2028.) 
61-7A-4. License required; exemptions. (Repealed effec- 61-7A-12. Nutrition and dietetics fund created; disposi- 
tive July 1, 2028.) tion; method of payment. (Repealed effec- 
61-7A-5.. Board created. (Repealed effective July 1, 2028.) tive ‘July 1, 2028.) 
61-7A-6.. Board; duties. (Repealed effective July 1, 2028.) 61-7A-13. Denial, suspension, revocation and rein- 
61-7A-7, Licensure; requirements. (Repealed effective ~ “statement of licenses, (Repealed effective 
July 1, 2028.) July 1, 2028.) 
61-7A-8. Licensure by credentials. (Repealed effective 61-7A-14, Penalty; enforcement. (Repealed . effective 
July 1, 2028.) July 1, 2028.) 
61-7A-9. Provisional permit, (Repealed effective July 1, 61-7A-15. Termination of agency life; delayed repeal. 
2028.) (Repealed effective July 1, 2028,) 


61-7A-1. Short title. (Repealed effective July 1, 2028.) 


Sections 1 etre ie 15 [61-7A-1 through 61-7A-15.NMSA 1978] of this act may be cited as the 
"Nutrition and Dietetics Practice Act". 


History: Laws 1989, ch. 387, § 1. Delayed repeals. — For delayed repeal of this section, 
' see 61-7A-15 NMSA 1978. 


61-7A-2. Legislative findings; purpose of act. (Repealed effective July 1, 
2028.) 


A. The legislature finds that the application of scientific knowledge relating to food plays an 
important part in the treatment of disease and in the attainment and maintenance of health. The 
legislature further finds that the rendering of dietetics services in institutions and other settings 
requires trained and competent professionals. 

B. The purpose of the Nutrition and Dietetics Practice Act is to safeguard life and health and 
to promote the public welfare by providing for the licensure and regulation of the persons engaged 
in the practice of nutrition and dietetics in the state and by providing the consumer a means of 
identifying those qualified to practice nutrition or dietetics. 


History: Laws 1989, ch. 387, § 2. Delayed repeals. — For delayed repeal of this section, 
see 61-7A-15 NMSA 1978. 


61-7A-3. Definitions. (Repealed effective July 1,:2028.) 


As used in the Nutrition and Dietetics Practice Act: 
A. "association" means the American dietetic association; 
B. "board" means the nutrition and dietetics practice board; 
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C. "commission" means the commission on dietetic registration that is a member of the na- 
tional commission on health certifying agencies, which national commission establishes national 
standards of competence for individuals participating in the health care delivery system; 

D. "dietitian" means:a health care professional who engages in nutrition or dietetics practice 
and uses the title dietitian; 

EK. "nutrition or dietetics practice" means the integration and application of principles derived 
from the sciences of nutrition, biochemistry, physiology, food management and behavioral and social 
sciences to achieve and maintain human health through the provision of nutrition care services; 

F. "nutrition care services" means: 

(1) “assessment of the nutritional needs of individuals and groups and determining re- 
sources and constraints in the practice setting; 

(2) establishment of priorities, goals and objectives that meet nutritional ae in a man- 
ner consistent with available resources and constraints; 

(8) provision of nutrition counseling in health and disease; 

(4) development, implementation and management of nutrition care systems; and 

(5) evaluation, adjustment and maintenance of appropriate standards of quality in food 
and nutrition care; 

G. "nutritional assessment" means the’evaluation of the nutritional needs of individuals and 
groups based upon appropriate biochemical, anthropometric, physical and dietary data to deter- 
mine nutrient needs and recommend apPEOpriaite nutritional intake, including enteral and paren- 
teral nutrition; 

H. "nutrition counseling" means advising and assisting individuals or groups on appropriate 
nutritional intake by integrating information from the nutritional assessment with information 
on food and other sources of nutrients and meal preparation consistent with cultural background 
and socioeconomic status; 

I. "nutrition associate" means a health care professional who engages in nutrition or dietetics 
practice under the supervision of a dietitian or nutritionist; and 

J. "nutritionist" means a health care professional who engages in nutrition or dietetics practice 
and uses the title nutritionist. 


History: Laws 1989, ch. 387, § 3. Delayed repeals. — For delayed repeal of this section, 
see 61-7A-15 NMSA 1978. 


61-7A-4. License required; exemptions. (Repealed effective July 1, 
2028.) 


A. After April 1, 1990, no person shall engage in nutrition or dietetics practice, or use or in- 
clude the titles or represent himself to be a dietitian, nutritionist or nutrition associate unless he 
is licensed under the Nutrition and Dietetics Practice Act. | 

B. Nothing in the Nutrition and Dietetics Practice Act is intended to: 

(1) limit, interfere with or prevent any other licensed health care professional from engag- 
ing in nutrition and dietetics practice within the limits of his licensure, except that he shall not 
hold himself out as a dietitian, nutritionist or nutrition associate; 

(2) limit, interfere with or prevent employees of state or federal agencies from using the 
term "dietitian" or "nutritionist" as defined in state or federal personnel qualifications where these 
terms are used in their job titles, except that the use of these terms shall be limited to the period 
and practice of their employment with the state or federal agency establishing those qualifications; 

(3) prevent an individual who does not hold himself out as a dietitian, nutritionist or nu- 
trition associate from furnishing oral or written nutritional information on food, food materials or 
dietary supplements or from engaging in the explanation to customers about foods or food prod- 
ucts in connection with the marketing and distribution of those products; 

(4) prevent any person from providing weight control services provided the program has 
been reviewed by, consultation is available from and no program change can be initiated without 
prior approval by a licensed dietitian or licensed nutritionist, a dietitian or nutritionist licensed in 
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another state which has licensure requirements at least as stringent as the requirements for licen- 
sure under the Nutrition and Dietetics Practice Act, or a dietitian registered by the commission; 

(5). prevent a dietetic technician registered (DTR) from engaging in nutrition or dietetics 
practice under the supervision of a licensed dietitian or licensed nutritionist; 

(6) apply to or affect students of approved or accredited dietetics or nutrition training 
or education programs who engage in nutrition or dietetics practice under the supervision of a 
licensed dietitian or licensed nutritionist as:a part of their approved or accredited training or edu- 
cation program for the duration of that program; or 

(7) interfere with or prevent persons recognized in their Ricdrecdi es as curanderos or 
medicine men from advising or ministering to people according to traditional practices, as long as 
they do not hold themselves out to be dietitians, nutritionists or nutrition associates: 


History: Laws 1989, ch. 387, § 4. 
Delayed repeals, — For delayed repeal of this section, 

see 61-7A-15 NMSA 1978. 
ANNOTATIONS 


It 


Am, Jur. 2d, A.L.R. and C.J.S. references. —51 Am. 
Jur, 2d Licenses and Permits 88 4,14, 45 to 46; 39 Am. Jur. 
2d Health § 25. 

389A C.J.S. Health and Environment ei 37, 47; 53 CJS. 
Licenses §§ 5, 7, 30,37 to 40. . 


61-7A-5. Board created. (Repealed effective July 1, 2028.) 


A. There is created the "nutrition and cietetins practice board", administratively attached to 
the regulation and licensing department. The board shall consist of five members who are New 
Mexico residents and who are appointed by the governor for staggered three-year terms. Three 
members shall be licensed dietitians or nutritionists with at least three years of nutrition or di- 
etetics practice in New Mexico and two members shall represent the public. There shall be at least 
one dietitian and at least one nutritionist on the board at all times. The public members shall not 
have been licensed as a dietitian or nutritionist or have any financial interest, direct or indirect, in 
the professions regulated. 

B. Each member shall hold office until tie expiration of the term for which appointed or until 
a successor has been appointed. Vacancies shall be filled for the balance of the unexpired term 
within ninety days of the vacancy by appointment by the governor. 

C. No board member shall serve more than two full terms. 

D. The board shall elect annually a chairman and such other officers as it deems necessary. 
The board shall meet as often as necessary for the conduct of business, but no less than twice a 
year. Meetings shall be called by the chairman or upon the written request of two or more mem- 
bers of the board. Three members, at least two of whom are professional members and at least one 
of whom is a public member, shall constitute a quorum. Any member failing to attend, after proper 
notice, three consecutive meetings shall automatically be removed as a board member. 

E. The members of the board shall be reimbursed as provided for nonsalaried public officers 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other 
compensation, perquisite or allowance. 


History: Laws 1989, ch. 387, § 5; 1996, ch. 51, § 1. 


Delayed repeals, — For delayed repeal of this section,’ 


see 61-7A-15 NMSA 1978. 

The 1996 amendment, effective March 5, 1996, in 
Subsection A, substituted "five" for "seven" in the second 
sentence, inserted "licensed" and substituted "two" for 
"four":in third sentence and rewrote the fourth sentence; 


deleted former Subsection B. relating to initial appoint- 
ments to the board and redesignated the following sub- 
sections accordingly; and<in Subsection D, substituted 


_ "two" for "three" in the third sentence, substituted "Three" 


for "Four" and "one" for "two" in the fourth sentence and 
added the last sentence. zee 


61-7A-6. Board; duties. (Repealed effective July 1, 2028.) 


A. The board shall: 


(1) develop and administer an appropriate examination for qualified aipphidantss 
(2) evaluate the qualifications of pA it rp and vente the Nutrition and’ Dietet- 


ics Practice Act; 
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(3) issue licenses to applicants who meet the requirements of the Nutrition and Dietetics 
Practice Act; 

(4) investigate persons engaging in practices that may violate the provisions of the Nutri- 
tion and Dietetics Practice Act; 

(5) revoke, suspend or deny a license in accordance with the provisions of the Uniform 
Licensing Act [61-1-1 through 61-1-31 NMSA 1978]; 

(6) adopt an annual budget; 

(7). adopt a code of ethics; and 

(8) adopt in accordance with the Uniform Licensing Act and file in accordance with the 
State Rules Act [Chapter 14; Article 4 NMSA 1978] rules and regulations necessary to carry out 
the provisions of the Nutrition and Dietetics Practice Act; provided, no rule or regulation may be 
adopted, amended or repealed except by a vote of three-fifths of the board members. 

B. The board may contract with the regulation and licensing department for office space and 

administrative support. 


History: Laws 1989, ch. 387, § 6; 1996, ch. 51, § 2. The 1996 amendment, effective March 5, 1996, in 


Delayed repeals. — For delayed repeal of this section, Subsection A, added Paragraph (1) and redesignated the 
see 61-7A-15 NMSA 1978. following paragraphs accordingly, and substituted "three- 


fifths" for "two-thirds" in Paragraph (8).:“ 


61-7A-7. Licensure; requirements. (Repealed effective July 1, 2028.) 


A. The board shall issue a license as a dietitian to any person who files a completed applica- 
tion, pays all required fees and certifies and furnishes evidence satisfactory to the board that the 
applicant has a valid current registration with the commission that gives the applicant the right 
to use the term "registered dietitian" or "R.D.". 

B. The board shall issue a license as a nutritionist to any person who files a completed applica- 
tion, pays all required fees and certifies and furnishes evidence satisfactory to the board that the 
applicant: 

(1) has received a master's degree or doctorate in human nutrition, nutrition education, 
foods and nutrition or public health nutrition from a college or university accredited by a member 
of the council on post-secondary accreditation; or 

(2) maintains membership in one of the following organizations: 

(a) the American institute of nutrition; 
(b) the American society for clinical nutrition; or 
(c) the American board of nutrition; and 

__. (3). has successfully completed any training or educational programs and other require- 
ments set out in the rules and regulations adopted pursuant to the Nutrition and Dietetics Prac- 
tice Act. 

C. Notwithstanding the provisions of Subsections A and B of this section, the board shall issue 
a license to an applicant who pays all required fees and who successfully passes a state examina- 
tion, as established in Subsection A of Section 61-7A-6 NMSA 1978. 

D. The board shall issue a license as a nutrition associate to any person who files a completed 
application, pays all required fees and certifies and furnishes evidence satisfactory to the board 
that the applicant: 

(1) has received a baccalaureate or higher degree from a college or university ac- 
credited by a member of the council on post-secondary accreditation and fulfilled minimum 
academic requirements in the field of dietetics and related disciplines as approved by the as- 
sociation; and 

(2) works under the supervision of a dietitian or nutritionist. Such supervision shall in- 
clude a minimum of four hours onsite [on-site] supervision per month plus phone consultation as 
needed. 

KE. A valid license issued pursuant to the Nutrition and Dietetics Practice Act shall be dis- 
played at the licensee's place of employment. 
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F. Licenses, including initial licenses; shall be issued for a period of one year. 


History: Laws 1989, ch. 387, § 7; 1996, ch. 51, § 3. .»,. Cross references, — For the Parental Responsibility 


Delayed repeals. — For delayed repeal of this section, Act, see 40-5A-1 NMSA 1978 et seq. 
see 61-7A-15 NMSA 1978. The 1996 amendment, effective March 5, 1996, re- 


Bracketed material. — The bracketed material was wrote Subsection:C. 
inserted by the compiler and is not part of the law. 


61-7A-8. Licensure by credentials, (Repealed effective July 1, 2028.) 


The board may license an applicant who is licensed as a dietitian, nutritionist or nutrition as- 
sociate in another state, provided that in the judgment of the board the standards for licensure in 
that state are not less stringent than those provided for licensure in the eager and Dietetics 
Practice Act. 


History: Laws 1989, ch. 387, § 8. Delayed repeals. — For delayed repeal of this section, 
‘see 61-7A-15 NMSA 1978. 


61-7A-9. Provisional permit. (Repealed effective July 1, 2028.) 


A provisional permit to practice as a dietitian or nutritionist may be issued by the board upon 
the filing of an application and submission of evidence of successful completion of the education re- 
quirements, No fee in addition to the application and license fees shall be charged for the issuance 
of a provisional permit. The permit shall be valid only until the last day of the period for which 
it is issued or until the provisional permitee's [permittee's] application has been approved and a 
license issued, whichever is first. 


History: Laws 1989, ch. 387, § 9. r Bracketed material. — The bracketed te was 
Delayed repeals. — For delayed repeal of this section, inserted by the compiler and is not part of the law. 
see 61-7A-15 NMSA 1978, 


61-7A-10. License renewal; continuing education requirements. 
(Repealed effective July 1, 2028.) 


A. Every person licensed under the Nutrition and Dietetics Practice Act shall renew his license 
annually on or before the expiration date of the initial or renewal license. 

B. The board shall issue a renewal license to the licensee upon receipt of the renewal applica- 
tion, the renewal fee and Proof satisfactory to the board of compliance with continuing education 
requirements. 

C. Continuing education requirements for licensees shall be established by the board, provided 
that: 

(1) for dietitians, the requirements shall be those established by the commission; and 

(2) for nutritionists and nutrition associates, at least seventy-five clock hours, or the 
equivalent, during a five-year period shall be required to be obtained in increments of fifteen clock 
hours annually or as otherwise permitted by the board. 

D. Any person who allows his license to lapse by failing to renew his license within thirty days 
of expiration may be reinstated by the board and issued a renewal license upon submission of a 
renewal application with proof satisfactory to the board of compliance with the continuing educa- 
tion and other requirements of the Nutrition and Dietetics Practice Act and payment of the annual 
renewal fee and an additional reinstatement fee. 


History: Laws 1989, ch. 387, § 10. ANNOTATIONS 


Delayed repeals. — For delayed repeal of this section, 


see : | C.J.8. Licenses 58 47. 
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61- 7A-11. Fees. (Repealed effective July 1, 2028. do 


pal Except as.provided i in Section 61-1-34. NMSA. 1978, the board shall establish a schedule of 
reasonable fees for applications, licenses and renewal of licenses. Fees shall be established based 
on processing requirements for each category. 

B, The initial application fee shall be set in an amount not to exceed fifty dollars ($50.00). 
ne The initial license fee, shall be set in an amount not to exceed one hundred fifty dollars 
($150). 

D. A license renewal fee shall be established in an amount not to exceed seventy-five dollars 
($75.00) per year. 
Ax A license reinstatement fee shall be established in an amount not to exceed fifty dollars 
($50.00), b 


History: Laws 1989, ch. 387, § 11; 2020, ch. 6, § 20. service members, their spouses and dependent children, 
Delayed repeals. — For delayed repeal of this section, and for certain veterans; and in Subsection A, added "Ex- 
see 61-7A-15 NMSA 1978. cept as provided in Section 61-1-34 NMSA 1978", 


The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fée for qualified military 


61-7A-12..Nutrition. and dietetics fund created; disposition; method of 
payment. (Repealed effective July 1,'2028.) 


A. There is created inthe state treasury the "nutrition and dietetics fund", to be administered 
by the department under the supervision of the board. 

'B.». All funds received or collected by the board or the department under the Nutrition and Di- 
etetics Practice Act shall be deposited with the state treasurer, who shall place the. money to the 
credit of the nutrition and dietetics fund. No balance in the fund at the end of any fiscal year shall 
revert to the general fund. 

C. Money in'the nutrition and dietetics fund is abpdépeiatad to the board for the purpose of 
implementing and administering the provisions of the Nutrition and Dietetics Practice Act. 


History: Laws 1989, ch. 887,'§ 12. ore Delayed repeals. — For delayed repeal of this section, 
: ' see 61-7A-15 NMSA 1978. 


61-7A-13. Denial, suspension, revocation and reinstatement of licenses. 
(Repealed effective July. 1, 2028.) 


A. The board may refuse to issue or renew or may deny, suspend or revoke any license held or 
applied for under the Nutrition and Dietetics Practice Act in accordance with the procedures set 
forth in the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] upon grounds that the 
licensee or applicant: 

(1) is guilty of fraud or misrepresentation in the procurement of any license under the 
Nutrition and Dietetics Practice Act; 

(2) is subject to the imposition of any disciplinary action by an agency of another state 
which regulates dietitians, nutritionists or nutrition associates but not to exceed the period or 
extent of that, action; 

(3). is convicted of a crime other than'a misdemeanor. The record of conviction or a certified 
copy of it shall be conclusive evidence of the conviction; | 

(4) is grossly negligent or incompetent in his prachics as a dietitian, nutritionist or nutri- 
tion associate; 738 

(5) has failed to fulfill coritinuing education NGHthir oben ts : 

(6) has violated or aided or abetted any person to violate any of the provisions of the Nutri- 
tion and Dietetics Practice Act or any rules or regulations duly adopted under that act; or 

(7) has engaged in unethical or unprofessional conduct as defined in the code of ethics 
adopted by the board. 
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B. One year from the date of revocation of a license under the Nutrition and Dietetics Practice 
Act, application may be made to the board for restoration of the license. The board shall provide by 
regulation for the criteria governing application and examination for restoration of a revoked license. 


History: Laws 1989, ch. 387, § 13. ! ANNOTATIONS 
ust - sc INE Hatazed GES nf dhjserations Am, Jur. 2d, A.L.R. and C.J.S. references, — 51,Am. 


Jur, 2d Licenses and Permits §§ 58 to 62. 
53 C.J.S. Licenses §§ 50 to 63. 


61-7A-14, Penalty; enforcement, (Repealed effective July 1, 2028.) 


A. Violation of any provision of the Nutrition and Dietetics Practice Act is a misdemeanor. 
B. The department or the board may bring civil action in any district court to enforce any of the 
provisions of the Nutrition and Dietetics Practice Act.” 


History: Laws 1989, ch. 387, § 14. Delayed repeals, — For delayed repeal of this section, 
see 61-7A-15 NMSA 1978. 


61-7A-15. Termination of agency life; delayed i ylamicak Tol singe 
effective July 1, 2028.) 


The nutrition and dietetics practice board is terminated on July 1, 2027 pursuant to the Sunset 
Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate according to the provi- 
sions of the Nutrition and Dietetics Practice Act until July 1, 2028. Effective July 1, 2028, the Nu- 
trition and Dietetics Practice Act is doe biti s 


History: Laws 1989, ch. 387, § 15; 1996, ch. 51, § 4; The 2005 amendment, effective June 17, 2005, 


1997, ch. 46, § 7; 2005, ch. 208, § 5; 2015, ch. 119, § 5; changed the termination, operation and repeal dates. 

2021, ch. 50, § 3. The 1997 amendment, effective June 20, 1997, substi- 
The 2021 amendment, effective June 18, 2021, ex- tuted "2005" for "1997" in the first sentence, and. substi- 

tended the sunset date for the nutrition and dietetics tuted "2006" for "1998" in the second and third sentences, 

practice board, and changed "July 1, 2021" to "July 1, The 1996 amendment, effective March 5, 1996, substi- 

2027" and "July 1, 2022” to "July 1, 2028", tuted "1997" for "1995" once and "1998" for "1996" twice 
The 2015 amendment, effective June 19, 2015, extended in the section. 


the termination date for the nutrition and dietetics practice 
board to July 1, 2021, and the repeal date.to July 1, 2022. 


ARTICLE 8 
Podiatry 
Sec. Sec. 
61-8-1. Short title. (Repealed effective July 1, 2024.) 61-8-10, License fees; licensure under prior law; renewal. 
61-8-2. Definitions. (Repealed effective July 1, 2024.) (Repealed effective July 1, 2024.) 
61-8-3. License required. (Repealed effective July 1, 2024.) 61-8-10.1. License renewal; continuing education; pen- 
61-8-4. Persons exempted. (Repealed effective July 1, alty for failure to renew. (Repealed effec- 
2024.) tive July 1, 2024.) 
61-8-4.1. Criminal offender's character evaluation. (Re- 61-8-11. Suspension, revocation or refusal of license. (Re- 
pealed effective July 1, 2024.) pealed effective July 1, 2024.) 
61-8-5. Board created; members; qualifications; terms; va- 61-8-12. Offenses; penalties, (Repealed effective July 1, 
cancies; removal, (Repealed effective July 1, 2024.) 
2024.) 61-8-13. Unprofessional conduct; exceptions. (Repealed 
61-8-6. Board organization; meetings; compensation; powers effective July 1, 2024.) 
and duties. (Repealed effective July 1, 2024.) 61-8-14, Limitation on licensure; temporary license. (Re- 
61-8-7. Disposition of funds; podiatry fund created; : pealed effective July 1, 2024.) 
method of payments; bonds. (Repealed ef- 61-8-15,. Privileged communications. (Repealed effective 
fective July 1, 2024.) . July 1, 2024.) 
61-8-8. Qualifications for licensure as a podiatrist. (Re- 61-8-16. Power to enjoin violations. (Repealed effective 
pealed effective July 1, 2024.) July 1, 2024.) 
61-8-9. Expedited licensure by reciprocity. (Repealed ef- 61-8-17. Termination of agency life; delayed repeal. (Re- 
fective July 1, 2024.) pealed effective July 1, 2024.) , 
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61-8-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 8 NMSA 1978 may be cited as the "Podiatry Act". 


History: 1953 Comp., § 67-6-1, enacted by Laws 
1977, ch. 221, § 1; 1998, ch. 24, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 

The 1998 amendment, effective July 1, 1998, substi- 
tuted "Chapter 61, Article 8 NMSA 1978" for "This act" at 
the beginning of the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Podia- 
try or chiropody statutes: validity, construction, and ap- 
plication, 45 A.L.R.4th 888. 


61-8-2. Definitions. (Repealed effective July 1, 2024.) 


As used in the Podiatry Act: 

A. "board" means the board of podiatry; 

B. "foot and ankle radiation technologist" means a person who takes x-rays of the foot and 
ankle under the supervision of a podiatrist; and 

C. "practice of podiatry" means engaging in that primary health care profession, the members 
of which examine, diagnose, treat and prevent by medical, surgical and biomechanical means ail- 
ments affecting the human foot and ankle and the structures governing their functions, but does 
not include amputation of the foot or the personal administration of a general anesthetic. A-podia- 
trist, pursuant to the laws of this state, is defined as a physician and surgeon within the scope of 


his license. 


History: 1953 Comp., § 67-6-2, enacted by Laws 


1977, ch. 221, § 2; 1998, ch, 24, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 

The 1998 amendment, effective July 1,.1998, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers § 4. 

70 C.J.S. Physicians, and Surgeons, and Other Health- 
Care Providers § 5. 


61-8-3. License required. (Repealed effective July 1, 2024.) 


Unless licensed as a podiatrist pursuant to the provisions of the Podiatry Act or exempted from 
that act pursuant to Section 61-8-4 NMSA 1978, no person shall practice podiatry. 


History: 1953 Comp., § 67-6-3, enacted by Laws 
1977, ch. 221, § 3; 1998, ch. 24, § 3. 

Delayed repeals. — For delayed repeal of wy section, 
see 61-8-17 NMSA 1978. 
.. Cross references. — For Uniform fesiiog Act, see 
61-1-1 NMSA 1978 et seq. 

For the Parental Seascale! Act, see 40-5A-1 NMSA 
1978 et seq. 

For prohibition against.use of fluoroscopic or X-ray ma- 
chine for shoe-fitting, see 74-3-14 NMSA 1978. 

The 1998 amendment, effective July 1, 1998, sub- 
stituted "pursuant to the provisions of" for "under" and 


inserted "or exempted from that act pursuant to Sec- 
tion 61-8-4 NMSA 1978" near the end of the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 43. 

Practicing medicine, surgery, dentistry, optometry, po- 
diatry or other healing arts without license as a separate 
or continuing offense, 99 A.L.R.2d 654. 

Regulation of chiropody, 45 A.L.R.4th 888. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 12. 


61-8-4. Persons exempted. (Repealed effective July 1, 2024.) 


The Podiatry Act shall not apply to: 


A. gratuitous services rendered in cases of emergency; ! 

B. the domestic administration of family remedies not involving remuneration; 

C. medical officers of the United States service in the actual performance of their official du- 
ties. The provisions of the Podiatry Act do not conflict with existing laws regulating the practice of 


the healing arts in this state; and 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-8-4.1 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-8-5 


D. the fitting, recommending or sale of corrective shoes, arch supports or similar mechanical 
devices by retail dealers or manufacturers, provided that the representatives, agents or employees 
of such dealers or manufacturers do not diagnose, treat or prescribe mechanically or otherwise for 
any ailment, disease or deformity of the foot or leg. 


History: 1953 Comp., § 67-6-4, enacted by. Laws ANNOTATIONS 


1977, ch. 221, § 4; 1998, ch, 24, § 4. 
Delayed repeals. — For delayed repeal of this section, Am. Jur, 2d, A.L.R, and C.J.S. references. — 61 Am. 


see 61-8-17 NMSA 1978. Jur. 2d Physicians, Surgeons and Other Healers § 43. 
The 1998 amendment, effective July 1, 1998, in Sub- 70 C.J.S. Physicians, Surgeons, and Other Health-Care 


section C, deleted "nor shall" following "duties" and "shall Providers § 13. 
not" following "Podiatry Act", and rewrote Subsection D. 


61-8-4.1. Criminal offender’ Ss lee cpaion svelte titi (Repealed effective 
July 1, 2024.) 


~The provisions of the Criminal Offender Ruaary tame! Act 128. 2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted under the Podiatry Act. 


History: 1978 Comp., § 61- 8-4. 1, enacted by Laws Applicability. — Laws 1986, ch. 90, § 2 made the pro- 
1986, ch. 90, § 1. visions of Laws 1986, chi 90, § 1 applicable to applications 


Delayed repeals, — For delayed repeal of this section, |. . for licensure pending or submitted after January 1, 1986. 
see 61-8-17 NMSA 1978. 


61-8-5. Board created; members; qualifications; terms; vacancies; 
removal. (Repealed effective July 1, 2024.) 


A. There is created a "board of podiatry". The board shall be gai bevelab ads aa attached to the 
regulation and licensing department. The board shall consist of five members, three of whom shall 
be podiatrists licensed to practice in New Mexico who have been actively engaged in the practice 
of podiatry for at least three consecutive years immediately prior to their appointments and two 
members who shall represent the public and who shall not have been licensed as podiatrists, nor 
shall the public members have any significant financial interest, whether direct or indirect, in the 
occupation regulated. 

B. Members of the board required to be licensed podiatrists shall be appointed by the governor. 
Board members shall be appointed for staggered terms of five years each, made in a manner that 
the terms of not more than two board members end on December 31 of each year commencing with 
1978. Board members shall serve until their successors have been appointed and qualified. A va- 
cancy shall be filled for the unexpired term by appointment. by the governor. 

C. The governor may remove a member from the board for neglect of a duty required by law, for 
incompetence, for improper.or ‘unprofessional conduct as defined by board rule or for any reason 
that would justify the suspension or revocation of his license to practice podiatry. 

_D. A board member shall not serve more than two consecutive full terms, and a member fail- 
ing to attend, after proper notice, three consecutive meetings shall automatically be removed as a 
board member unless excused for'reasons set forth in board rules. 

E. In the event of a vacancy, the secretary of the board shall immediately notify the governor 
and the board members of the vacancy, the reason for its occurrence and the action taken by the 
board, so as to expedite the appointment of a new board mea 


History: 1953 Comp., § 07-86-6, enacted by Laws board of Be tobe in office on the effective date of the Podi- 


1977, ch. 221, § 5; 1979, ch, 385, § 1; 1991, ch. 189, § 11; atry Act shall serve out their unexpired terms." following 
1998, ch. 24, § 5; 2003, ch. 408, § 7. _ "appointment by the governor" at the end of Subsection 

Delayed repeals, — For delayed repeal of this section, B; and deleted "for any reason" following "event of a va- 
see 61-8-17 NMSA 1978, cancy" near the beginning of Subsection E. 

The 2003 amendment, effective July 1, 2008, added The 1998 amendment, effective July 1, 1998, de- 
"The board shall be administratively attached to the regu- oleted "members of the New Mexico podiatry society and" 
lation and licensing department." following the first sen- preceding "actively engaged" in Subsection A; deleted 
tence of Subsection A; deleted "All members of the state "from a list of not more than five names for each vacancy 
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submitted to him by the New Mexico podiatry society" fol- 
lowing "governor" at the end of the first sentence in Sub- 
section B; substituted "rule" for "regulation" in Subsection 
C; substituted "rules" for "regulations" in Subsection D; 
and in Subsection E, inserted "and" following "governor", 


sentence and made a minor stylistic ‘yer in Subsec- 
tion B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur. 2d Public Officers and Employees §§ 11, 42, 43, 
48-56, 88, 105-114, 116-118, 120-122, 

73 C. J. S, Public ‘Raministrative Law and Procedure §§ 


and deleted "and the New Mexico podiatry society" follow- 
ing "board members". 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, substituted "five members" for "four members" 
and "appointments and two members", for "appointment 
and one" and made related stylistic changes in the second 


9, 13 to 14. 


61-8-6. Board organization; meetings; compensation; powers and | 
duties. (Repealed effective July 1, 2024.) 


A. The board shall hold a regular meeting at least annually and shall elect annually a chair, 
vice chair and secretary-treasurer from its. membership, each of whom shall serve until a succes- 
sor is selected and qualified. 

B. The board shall hold a minimum of one examination for licensure each year in the month of 
June or July at a place and at a time designated by the board. Notice of the examination ehall be 
given to all applicants at least thirty days prior to the date of the examination. 

C. Special meetings may be called by the chair and shall be called upon the written request 
of any three board members. Notice of all meetings shall be made in conformance with the Open 
Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

D. ‘Members of the board may be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 to 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite or allowance. 

E. The board shall: — 

(1) administer and enforce the provisions of the Podiatry Act; 

(2) promulgate, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], 
all rules for the implementation and sels ee of the provisions of the Podiatry Act; 

(3) adopt and use a seal; 

(4) ‘conduct hearings, administer Scie and take pe) eee on matters within the pis 
jurisdiction; © 

(5) . keep an accurate record of its meetings, receipts and diebiiedaibates 

(6) keep a record of licensure examinations held, together with the names and addresses 
of persons taking the examinations and the examination results. Within forty-five days after an 
examination, the board shall give written notice to each applicant examined of the results of the 
examination as to the respective applicant; 

(7) certify as passing each applicant who obtains a passing score, as defined by board rule, 
on examinations administered or approved by the board; 

(8) keep records of registration in which the name, address and license number of licensed 
podiatrists are recorded, together with a record of license renewals, suspensions and revocations; 

(9) grant, deny, renew, suspend or revoke licenses to practice podiatry or take other actions 
provided in Section 61-1-3 NMSA 1978 in accordance with the provisions of the Uniform Licensing 
Act [Chapter 61, Article 1 NMSA 1978] for any cause stated in the Podiatry Act; 

(10) promulgate rules setting standards of preliminary and professional qualifications for 
the practice of podiatry; 

(11) promulgate rules and prepare and administer examinations for the licensure and 
regulation of podiatric assistants as are necessary to protect the public. The rules shall include 
definitions and limitations on the practice of podiatric assistants, qualifications for applicants for 
licensure, an initial license fee in an amount not to exceed two hundred fifty dollars ($250) and 
a renewal fee not to exceed one hundred dollars ($100) per year, provisions for the regulation of 
podiatric assistants and provisions for the suspension or revocation of licenses; 

(12) determine by rule all qualifications and requirements for applicants seeking licen- 
sure as podiatrists or podiatric assistants; and 

’ (18) promulgate rules and prepare and administer examinations for applicants seeking 
licensure as foot and ankle radiation technologists. 


ATT 
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History: 1953 Comp., § 67-6-6, enacted by Laws 
1977, ch. 221, § 6; 1998, ch. 24, § 6; 2003, ch..408, § 8; 
2022, ch. 39, § 37. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, re- 
moved a provision requiring the board of podiatry to 
adopt, publish and file rules in accordance with the Uni- 
form Licensing Act, leaving in place a requirement that 
the board promulgate rules in accordance with the State 
Rules Act; and in Subsection E, Paragraph E(2), deleted 
"adopt, publish and file" and added "promulgate", and af- 
ter "in accordance with", deleted "the Uniform Licensing 
Act and", and in Paragraphs E(10), E(11), and K(13), de- 
leted ' ‘adopt and". 


The 2003 amendment, effective July 1, 2003, inserted 
"provisions for" following "podiatric assistants and" near 
the end of Paragraph E(11); and deleted Paragraph E(14), 
concerning employment of agents or attorneys. 

The 1998 amendment, effective July 1, 1998, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur. 2d Public Officers and Employees §§ 69, 230-265, 
271-274, 378, 387, 414. 

73 C.J.S. Public Administrative Law and Procedure §§ 
49 to.114; 73A C.J.S. Publie Administrative Law and Pro- 
cedure §§ 114 to 171. 


61-8-7.. Disposition of funds; podiatry fund created; method of 
’ payments; bonds. (Repealed effective July 1, 2024.) 


A. There is created the "podiatry fund". 


B. All funds received by the, board and money collected under the Podiatry Act shall be depos- 
ited with the state treasurer, who shall place the same to the credit of the podiatry fund. .. 

C.. All payments out of the podiatry fund shall be made on vouchers issued and signed by the 
secretary-treasurer of the board upon warrants drawn by the secretary of finance and administra- 
tion in accordance with the budget approved by the department of finance and administration. 

D, All amounts.in the podiatry fund shall be subject to the order of the board and shall be used 
only for the purpose.of meeting the necessary expenses incurred in: 

(1) the performance of the provisions of the Podiatry Act and the powers and duties im- 


posed by that act; and 


(2) the promotion of education and standards of Rbastio’ in the field of podiatry in New 


Mexico within the budgetary limits. | 


E. All money that has accumulated to the eeedlit of the wena iaaok any previous law shall eo 
transferred to the podiatry fund and-shall continue to be available for use by the board in accordance 
with the provisions of the Podiatry Act. Balances at the end of the fiscal year shall not revert, but 
shall remain in the podiatry fund.for use in accordance with the provisions of the Podiatry Asst. 


History: 1953 Comp., § 67-6-7, enacted by Laws 


1977, ch, 221, § 7; 1998, ch. 24, § 7. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 

The 1998 amendment, effective July 1, 1998, in Sub- 
section C, substituted "secretary" for "department" and 
deleted "the state budget division of" following "approved 


by"; substituted "by that act" for "thereby" i in — 
D(1); substituted "money that has" for "funds which may 
have" in Subsection E; and deleted Subsections F and G, 
relating to the secretary treasurer and any employee who 
handles money or who certifies the receipt or disbursal of 
money, and the secretary treasurer shall make an item- 
ized report to the governor, respectively. 


61-8-8. Qualifications for licensure as a podiatrist. (Repealed effective 


July 1, 2024.) 


A. Each applicant for licensure as a podiatrist shall furnish evidence satisfactory to the board 


that the applicant: 
(1) has reached the age of majority; 


(2) has graduated and been awarded a doctor of podiatric medicine degree from a college 
of podiatric medicine accredited by the American podiatric medical association council on podiatric 


medical education; and 


(3) has completed, at a minimum, a one-year. residency program at a hospital accredited 
by the American podiatric medical association council on education. 


B. Each applicant shall file an application under oath on forms supplied by the board and shall 
pay the required fees. 

C. An applicant for licensure by examination shall submit evidence to the board that the ap- 
plicant has passed the examinations administered by the national board of podiatry examiners 
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for students graduating from colleges of podiatry and shall furnish the board an official transcript 
and take clinical and written examinations as the board deems necessary. The examinations shall 
be in English and the subjects covered by the examinations shall be determined by the board and 
taken from subjects taught in accredited colleges of podiatric medicine. No applicant for licensure 
by examination shall be licensed who has not received a passing score on all’ board- approved or 
board-administered examinations. 

D. A podiatrist licensed in another state may, on a temporary inorsie consult, advise or cooper: 
ate in patient treatment with a podiatrist licensed in New Mexico, subject to rules promulgated 
by the board. | i 


History: 1953. Comp., § 67-6-8, enacted by Laws Subsections A through C as Paragraphs A(1) through 


1977, ch, 221, § 8; 1998, ch, 24, § 8; 2022, ch. 39, § 38. A(3), rewrote Paragraph A(3), added Paragraph A(4), and 
Delayed repeals. — For delayed repeal of this section, added Subsections B and C. 
see 61-8-17 NMSA 1978. 
Cross merger — For age of majority, see 28-6-1 ap ANNOTATIONS 
NMSA 1978. Am, Jur. 2d, A.L.R. and.C.J.S, references. — 61 Am 
The 2022 amendment, effective May 18, 2022, revised Jur. 2d Physicists! Surgeons and Other Healers 8§ 43, 51 
qualifications for licensure as a podiatrist; in Subsection to 58, 61, 132. 


A, deleted Paragraph A(2), which provided. "is of good 


Practicin di sry, dentistry, optomet: 
moral character", and redesignated former Paragraphs aati sarees ati lime ee ate aed 


other healing arts without license as a separate,or con- 


A(3) and A(4) as Paragraphs A(2) and A(3), respectively; tinuing offense, 99 A.L.R.2d 654, 
and in Subsection D, after "subject to rules", deleted "ad- 10 C38. Physicians, Surgeons, and Other Health-Care 
opted and", Providers § 19. 


The 1998 amendment, effective July 1, 1998, haNded 
the Subsection A designations” redesignated former 


61- 8-9. Expedited licensure By. reciprocity. (Repealed effective sain 1, 
: 2024.) 


A. <An,applicant for expedited licensure by reciprocity shall meet the qualifications set forth | in 
Section 61-8-8 NMSA 1978, shall file an application under oath on forms supplied by the board 
that conform to board rules on reciprocity and furnish proof satisfactory to the board of having 
been licensed by national examination in another licensing jurisdiction. In addition, each appli- 
cant for licensure-by reciprocity shall furnish the board: 

(1) an affidavit fromthe applicant's state board showing a valid, unrestricted license and 
the fact that the applicant has been licensed to practice podiatry and has practiced podiatry for at 
least five consecutive years immediately preceding the filing of the application for reciprocal licen- 
sure and is in good standing with the other licensing jurisdiction; and 

(2) pay required fees. 

B. The board shall, as soon as practicable but no later than thirty days after an out- of-state li- 
censee files an application for licensure by reciprocity, process the application and issue the license 
in accordance with Section 61-1-31.1 NMSA 1978. 

C.. The board shall determine the states and territories of the United States and the District of 
Columbia from which it will not accept an applicant for expedited licensure and the foreign coun- 
tries from which it will accept an applicant for expedited licensure. The board shall post the list of 
disapproved and approved licensing jurisdictions on its website. The list of disapproved licensing 
jurisdictions shall include the specific reasons for disapproval. The lists shall be reviewed annu- 
ally to determine if amendments to the rule are warranted. 


History: 1958 Comp., § 67-6-9, enacted 1a Laws issuance of licenses in accordance with Section 61-1-31.1 
1977, ch, 221, § 9;.1998, ch. 24, § 9; 2022, ch. 39,§ 39, _ NMSA 1978 within thirty days, and required the board 

Delayed repeals, — For delayed repeal of this section, to determine by rule, and to post on its website, which 
see 61-8-17 NMSA 1978. states and territories of the United States or the District 
~ The 2022 amendment, effective May 18, 2022, revised of Columbia from which the board will not accept an ap- 
provisions related to expedited licensure by reciprocity, plicant for expedited licensure and those foreign coun- 
provided that the board of podiatry shall issue an expe- tries from which the board will accept an applicant for 
dited license to a podiatrist licensed in another licensing expedited licensure, required that the list of disapproved 
jurisdiction if the applicant holds a license that is cur- licensing jurisdictions include a reason for disapproval, 
rent and in good standing issued by the other licensing and. required the board to review the lists annually to 
jurisdiction, provided that the board shall expedite the determine if amendments to the rule are warranted; in 
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the section heading, added "Expedited"; in Subsection A, Temporary provisions. — Laws 2022, ch. 39, $ 104 
after "rules on reciprocity and", deleted "shall", after "hav- provided that a board that is required by Laws 2022, ch. 
ing been licensed by", added "national", deleted "state that 89 to change its licensing provisions to allow for new or 
had qualifications equal to'or exceeding those of this state different expedited licensure shall have rules in place and 
on the date of his original: licensure" and added "licens-: operational by January 1, 2023. 

ing jurisdiction", and after "each applicant for", deleted The 1998 amendment, effective July 1, 1998, deleted 
"registration pursuant to the provisions for", in Para- "examination; licensure by" from the heading, and rewrote 
graph A(1), after "state board showing", deleted "current the text to the extent that a detailed comparison would be 


registration" and’ added "a valid, unrestricted license”, impracticable. 
and deleted "privilege. The applicant shall also complete 


and pass those supplemental examinations as the board ANNOTATIONS 

deems necessary if required by the board rule" and added Am. Jur, 2d, A.L.R; and C.J.S, references. — 61 Am. 
"licensure and is in good standing with the other licensing Jur, 2d Physicians, Surgeons and Other Healers §§ 59, 60. 
jurisdiction; and", and added Paragraph A(2); and added 70 C.J.8. Physicians, Surgeons, and Other Health-Care 


Subsections Band CG. _, Providers §§ 20, 23, 


61-8-10. License fees; licensure under prior law; renewal. ea gatsly 
| effective July 1, 2024.) Oh 


A. Except as provided in Section 61-1-34 NMSA 1978, an applicant for licensure as a pbdiAttiat 
shall pay the following fees: 

(1) for licensure by examination: 

(a) an examination fee equal to the cost of purchasing the examination, plus an ad- 
ministration fee not to exceed fifty percent of the examination fee; and . 
(b) an application fee not to exceed five hundred dollars ($500); 

(2) for licensure on the basis of reciprocity, a fee set by the board i in an amount not to ex- 
ceed six hundred dollars ($600); 

(3) for the annual renewal of license on or before J anuary 1 of She year, a eect fee set 
by the board in an amount not to exceed three hundred dollars ($300); 

(4) for the late renewal after January 1 of each year, a late charge not to exceed fifty dol- 
lars ($50.00) per month or part thereof commencing on January 2; 

(5) in addition to the renewal fees and late charges, the applicant for the renewal of a 
license shall pay a reinstatement fee not to exceed two hundred fifty dollars ($250) for the first 
twelve months of delinquency and a reinstatement fee of five hundred dollars ($500) for’a license 
that has lapsed more than one year but not more than three years; and 

(6) for the issuance of a temporary license, a fee not to exceed one hundred dollars 
($100). 

B. If any licensee permits the licensee's SEE to lapse for a period of three full years, the li- 
cense shall automatically be canceled and shall not be reinstated. 

C. The provisions of Paragraphs (3), (4) and (5) of Subsection A of this section shall not apply 
to licensees who practice in the service of the United States whose licenses shall be renewed upon 
application for renewal within three months after the termination of service. 

D. Current renewal certificates issued by the board shall be displayed in the office of the li- 
censee, and, in the case of the suspension or revocation of a license, no portion of a fee or penalty 
shall be returned. 


History: 1953 Comp., § 67-6-10, enacted by Laws The 1998 amendment, effective July 1, 1998, rewrote 


1977, ch. 221, § 10; 1979, ch. 385, § 3; 1989, ch. 185, § 1; Subsection A; substituted "Paragraphs (3), (4) and (5)" for 
1998, ch. 24, § 10; 2020, ch. 6, § 21. "Paragraphs (4), (5) and (6)" in Subsection C; and deleted 
Delayed repeals. — For delayed repeal of this section, "biennial" preceding "renewal" and "as provided in that 
see 61-8-17 NMSA 1978. law" following "current license" in Subsection EH. 
_ The 2020 amendment, effective July 1, 2020, provided The 1989 amendment, effective April 8, 1989, sub- 
an exception to the licensure fee for qualified military ser- stituted "five hundred dollars ($500)" for "one hundred 
vice members, their spouses and dependent children, and twenty-five ($125)" in Subsection A(1); substituted "five 
for certain veterans, removed a provision related to licens- hundred dollars ($500)" for "two hundred fifty dollars 
ing under prior laws of New Mexico, and made certain ($250)" in Subsection A(2); substituted "twenty-five dol- 
technical amendments; in Subsection A, added "Except lars ($25.00)" for "fifteen dollars ($15.00)" in Subsection 
as provided in Section 61-1-34 NMSA 1978"; and deleted A(3); in Subsection A(4), substituted "annual" for "bian- 
former Subsection E, which related to persons licensed as nual", deleted "even-numbered" preceding "year", and 
a podiatrist under the provisions of any prior laws of New substituted "two hundred dollars ($200)" for "one hundred 
Mexico. dollars ($100)"; in Subsection A(5), substituted "January 1 
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of each year" for "December .31 of each odd-numbered 
year", substituted "charge not to exceed fifty dollars 
($50.00)" for "charge of five dollars ($5.00)", and substi- 
tuted "January 2" for "January 1 of the even-numbered 
year"; in Subsection A(6), substituted "fee not to exceed 
two hundred fifty dollars ($250)" for "fee of twenty-five 
dollars ($25.00)" and "fee of five hundred dollars ($500)" 
for "fee of one hundred dollars ($100)"; added Subsection 


PODIATRY 


61-8-11 


Subsection E; and deleted former Subsection F, relating 
to continuing nn ed and post-graduate study require- 
ments. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 70 
C.J.S. Physicians, Surgeons, and Other Health-Care Pro- 
viders §§ 22, 26. 


A(7); substituted "current license" for "present license" in 


61-8-10.1. License renewal; continuing education; penalty for failure to 
renew. (Repealed effective July 1, 2024.) 


A. All licensees shall renew their licenses on or before January 1.of each year. Upon applica- 
tion for renewal, each licensee shall furnish evidence that he holds a registration number with the 
taxation and revenue department and has completed continuing education requirements as set 
forth in Subsection B of this section. 

B. As acondition of renewal, all applicants shall furnish the board with evidence of completion 
of post-graduate study as required by board rule. Post-graduate study may be obtained from a col- 
lege of podiatric medicine accredited by the American podiatry association, one of its constituent 
societies or affiliate organizations or other such courses approved by the board. This requirement 
may only be waived for reasons of prolonged illness or other incapacity. 

C. The board may summarily suspend the license of any podiatrist who fails to renew his 
license or submit proof of completion of continuing education requirements within sixty days 
of January 1 as provided in Subsection A of this section. The board may reinstate licenses 
suspended upon payment of all applicable late fees, delinquent renewal fees and reinstate- 
ment fees. 


History: 1978 Comp., § 61-8-10.1, enacted by Laws 
1989, ch. 185, § 2; 1998, ch. 24, § 11. 
Delayed repeals. — For delayed repeal of this section, 


* The 1998 amendment, effective July 1, 1998, substi- 


tuted "shall" for "must" and "rule" for "regulation" in Sub- 
section B. 


see 61-8-17 NMSA 1978. 


61-8-11. Suspension, revocation or refusal of license. (Repealed 
effective July 1, 2024.) 


The board may refuse to issue or may suspend or revoke any license in accordance with the pro- 
visions of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] for any one or more of 
the following reasons: 

A. making a false statement in any part of an application for licensure, examination or regis- 
tration pursuant to the provisions of the Podiatry Act; 

B. conviction of a crime involving moral turpitude, as shown by a certified copy of the record of 
the court of conviction; 

C. the habitual indulgence in the use of narcotics, alcohol or other substances that impair in- 
tellect and judgment to an extent as will, in the opinion of the board, asad ge a podiatrist from 
the proper performance of his professional duties; 

D. lending the use of one's name.to an unlicensed podiatrist; 

E. selling, giving or prescribing any compound or substance containing narcotic drugs or other 
controlled substances for illegal purposes; 

F. the willful violation of a patient's right to confidentiality; 

G. gross malpractice or incompetency as defined by board rule; or 

H. any dishonest or unprofessional conduct as defined by the Podiatry Act or rules adopted 
pursuant to that act. 


History: 1953 Comp., § 67-6-11, enacted by Laws 
1977, ch. 221, § 11; 1998, ch. 24, § 12. 


Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978, 
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The 1998 amendment, effective July:1, 1998, deleted 
"or take other action specified in Section: 61-1-3 NMSA 
1978" following "license" in the introductory language; 
in Subsection A, substituted ‘part of" for "affidavit re- 
quired for" and "pursuant to" for "under"; in Subsection 
C, substituted "alcohol" for. "ardent spirits, stimulants" 
and "that" for "which"; substituted "violation of a pa- 
tient's right to confidentiality" for "betrayal of a profes- 
sional confidence" in Subsection F; deleted former Sub- 
sections G and H, relating to soliciting the public, and 
use of advertising; redesignated Subsections I and J as 
G and H, substituted "rule" for "regulation" in Subsec- 
tion G; and substituted "the Podiatry Act or rules ad- 
opted pursuant to that act" for "regulation of the board" 
in Subsection H. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CwJ.S. references, — 61 2d 
Physicians, Surgeons and Other Healers §$§ 74 to 120. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


. 61-8-13 


Practicing: medicine, surgery, dentistry, optometry or 


‘other healing arts without license as a separate or con- 


tinuing offense, 99 A.L.R.2d 654. 

Physician's or other healer's conduct in connection mith 
defense of or resistance to malpractice action as ground 
for revocation of license or other disciplinary action, 44 
A.L.R.4th 248. 

Podiatry or chiropody statutes: validity, construction, 
and application, 45 A.L.R.4th 888. 

Improper or immoral sexually related conduct toward 
patient as ground for disciplinary action against physi- 
cian, dentist, or other licensed healer, 59 A.L.R.4th 1104. 

Rights as to notice and hearing in proceeding to revoke 
or suspend license to practice medicine, 10 A.L.R.5th 1. 

70 C.J.S, Physicians, Surgeons, and Other Health-Care 
Providers §§ 24, 38 to 42, 53 to 57. 


61-8-12. Offenses; penalties. (Repealed effective July 1, 2024.). 


Each of the following acts committed by any person constitutes a misdemeanor punishable upon 
conviction by a fine of not less than one hundred dollars ($100) or more than ten thousand dollars 
($10,000) or by imprisonment not to exceed one year, or both: 

A. practicing or attempting to practice podiatry without a current valid license issued by the 


board; 


B. obtaining registration under the Podiatry Act by false or untrue statements to the board or 
by presenting a fraudulent diploma or license to the board; 

C. swearing falsely or giving a false affidavit in any proceeding before the board; 

D. advertising or using any designation, diploma or certificate tending to imply that one is a 
practitioner of podiatry, including the use of the words "chiropodist", "podiatrist", "M.Cp."; "D.S.C.", 
"D.P.M.", "foot specialist", "foot correctionist", "foot culturist", "foot practipedist", "foot doctor" or 
words of similar import, unless one holds a license or is exempted under the provisions of the Po- 


diatry Act; or 


K. practicing podiatry during, any period of.time in which one's license-has been revoked or 


suspended as provided in the Podiatry Act. 


History: 1953, Comp., § 67-6-12, enacted by Laws 
1977, ch. 221, § 12; 1998, ch. 24, § 13. 

Delayed repeals, — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 


The 1998 amendment, effective July 1, 1998, substi-. . 
tuted "or" for "nor" and "ten thousand dollars ($10,000)" for, 


"two hundred dollars ($200)" in the introductory language, 
and substituted "doctor" for "treatments" in Subsection D. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R: and C.J.S. references. = 61 Am. 
Jur. 2d Physicians, Surgeons and, Other Healers §§ 125 
to 130. 

70 C.J.S. Physicians, Surgeons, and Other Health- Care 


‘Providers §§ 28, 33, 


61-8-13. Unprofessional conduct; exceptions. (Repealed effective July 1, 
2024.) 


A. Unprofessional conduct pursuant to Subsection H of Section 61-8-11 NOISA 1978 for any 
podiatrist licensed under the Podiatry Act includes using any false or misleading advertising or | 
making any false or misleading statement in communications with patients or potential patients 
or using any misleading or deceptive title or designation i in a name or title of a podiatric practice. 

B. Nothing in Subsection A of this section shall be construed to prohibit the following acts: 

(1) publishing in type of ordinary size and style, as opposed to bold or display type, the 
name, location, office hours and telephone number of any licensed practicing podiatrist in any 
telephone directory; 

(2) publishing for a period of not more than ten consecutive days an announcement that 
the practitioner is opening a new office or practice, providing that the announcement shall be 
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published within thirty days after the opening and shall state only the practitioner's name, loca- 
tion, office hours, telephone number, occupation and the fact of the opening and shall be ofa size 
not to exceed two inches in length and four inches in width and of a type size not heavier nor 
larger than twelve point gothic with a border not larger than four points; 

(3) mailing one notice of the opening of a new practice or a notice of the assumption of an 
established practice consisting of a printed announcement which shall be in an envelope and shall 
state only the practitioner's name, location, telephone number, office hours and the designation 
"podiatrist", "foot specialist" or "practice limited to care of feet" and the usual language announc- 
ing the opening of an office; 

(4) maintaining exterior signs about the office of the practitioner, in keeping with the med- 
ical and dental community, giving his name, address and occupation. The letters shall be no larger 
than six inches in height, but neon lights, flashing lights or similar devices shall not be used; and 

(5) conducting, in conjunction with a majority of the practicing podiatrists of the state or of 
a given city, a public educational program or informational campaign, 


ANNOTATIONS 


Listing of association. — A listing in a telephone 
book of an association to practice podiatry was not adver- 
tising and did not violate former podiatry act. 1973 Op. 


History: 1953 Comp., § 67-6-13, enacted by Laws 
1977, ch. 221, § 13; 1998, ch. 24, § 14. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 

Cross references. — For incorporation of podiatrists 


under the Professional Corporation Act, see 53-6-1 NMSA 
1978 et seq. 

The 1998 amendment, effective July 1, 1998, re- 
wrote Subsection A; in Paragraph B(2), substituted "the" 
for "such" and deleted "his" preceding ' ‘occupation", and 
deleted "provided that such program or campaign is ap- 
proved and endorsed by the state society and done in the 
name of the society" at the end of Paragraph B(5). 


Att'y Gen. No. 73-04. 

Podiatrist may not advertise in telephone book as 
a "foot clinic". 1968 Op. Att'y Gen. No. 68-45. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers §§ 87, 89, 
141 to 143. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers 8§ 39, 53 to 57, 


61-8-14, Limitation on licensure; temporary license. (Repealed effective 
July 1, 2024.) 


‘AY No license to practice podiatry shall be issued to a corporation, partnership or association; 
provided, however, that this subsection shall not prohibit licensed podiatrists from associating 
themselves as otherwise allowed by law in a professional corporation, professional limited liability 
company, partnership or association for the purpose of practicing podiatry. 

B. In cases of emergency, as defined by board rule, the board may grant a temporary license to 
practice podiatry to a person who meets the requirements of Subsections A and B of Section 61-8-8 
NMSA 1978. The temporary license shall automatically expire on the date of the next board meet- 
ing at which applications for licensure by examination or reciprocity are approved. No person may 
be issued more than one temporary license pursuant to this provision. 

C. To facilitate educational programs, subject to conditions and terms set forth in board rules, 
the board may grant a temporary license to practice podiatry to a person enrolled and participat- 


ing in such program. 


History: 1953 Comp., § 67-6-14, enacted by Laws 
1977, ch. 221, § 14; 1998, ch. 24, § 15. 

Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978. 


The 1998 amendment, effective July 1, 1998, in Sub- 


section A, inserted "as otherwise allowed by law" and 
"professional limited liability company"; in Subsection 
B, substituted "61-8-8 NMSA 1978" for "67-6-8 NMSA 
1953", deleted "state" following "next", inserted "meet- 
ing at which licenses by" preceding "examination", and 


substituted "are approved" for "for licensure" and "emer- 
gency" for "temporary"; and added Subsection C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 53, 54, 
150 to 152. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 26, 27. 


61-8-15. Privileged communications. (Repealed effective July 1, 2024.) 


Medical and other health care-related information concerning a patient obtained by a podiatrist 
or by an employee of a podiatrist during the course of examination, diagnosis or treatment; and 
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advice, diagnosis, orders, prescriptions and other health care-related: communications from a po- 
diatrist or an employee of a podiatrist are confidential communications protected in courts of law 
and administrative proceedings by the physician: ail privilege.. ) 


History: 1978 Comp, § 61-8-15, enacted by Laws . _). ANNOTATIONS | 


1998, ch. 24, § 16. 

Repeals and reenactments. — Laws 1998, ch. 24, § 16 Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am: 
repealed 61-8-15 NMSA 1978, as enacted by Laws 1977, ch. Jur, 2d Physicians, Surgeons and Other Healers §§ 169, 
221, § 15, and enacted a new section, effective July 1, 1998. 170, 172. 


Delayed repeals. — For delayed repeal of this section, 
see 61-8-17 NMSA 1978, 


61-8-16. Power to enjoin violations. (Repealed effective July 1, 2024.) 


Upon final determination that a person has violated a provision of the Podiatry Act, the board or 
any interested person may, in addition to other remedies provided in that act, petition the district 
court for an order restraining and enjoining such person from further or continued violation of the 
Podiatry Act. 


History: 1953 Comp., § 67-6-16, enacted by Laws remedies" for "the penalty herein"; inserted "in that act" 


1977, ch. 221, § 16; 1998, ch. 24, § 17. near the middle of the section; and deleted "and the order 
Delayed repeals. — For delayed repeal of this section, may be enforced by contempt proceedings" at # ttle end of 
see 61-8-17 NMSA 1978, the section. 
Cross references. — For injunctions, see Rules 1-065 a 
and 1-066 NMRA. ANNOTATIONS | 
The 1998 amendment, effective July 1, 1998, sub- Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
stituted. "final determination that a" for "conviction of Jar on Physitians Surgeons and Other Healers §§ 122 
any", "has violated a" for "for violation of any", and "other 193; 47 Am, Jur od Injunctions § 127. ! 


61-8-17. Termination of agency life; delayed repeal. (Reprated: effective 
July 1, 2024.) ; 


The board of podiatry is terminated on July 1, 2023 pursuant to the Sunset Act [12-9-11 through 
12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions of the Bodia; 
try Act until July 1, 2024, Effective July 1, 2024, the Podiatry Act is repealed, 


History: 1978 Comp., § 61-8-17, enacted by Laws 1978" throughout the .section,.and in the first. sentence 


1979, ch. 385, § 2; 1981, ch. 241, § 21; 1985, ch. 87, § 6; substituted "2009" for "2008" and i in the second and third 
1991, ch. 189, § 12; 1997, ch. 46, § 8; 2008, ch. 428, § 6; sentences substituted "2010" for "2004", 
2009, ch. 96,§ 5; 2015, ch. 119,86... 4 The 1997 amendment, effective June 20, 1997, substi- 
The 2015 amendment, effective June.19, 2015, ex- tuted "2003" for "1997", substituted "2004" for "1998", and 
tended the termination date for the board of podiatry to substituted "July 1, 2004, Chapter 61; Article 8 NMSA 
July 1, 2023, and the repeal date to July 1, 2024. 1978" for "July 1, 1998 Article 8 of Chapter 61,’ NMSA 
The 2009 amendment, effective July 1, 2009, extended -1978", 
the termination date to July 1, 2015 and the repeal date The 1991 amendment, effective June 14, 1991, substi- 
to July 1, 2016. ~ tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
The 2003 amendment, effective July 1, 2003, substi- and substituted "July 1, 1998" for "July 1, 1992" in the 
tuted "the Podiatry Act" for hitighiy 61, Article 8 NMSA second and third sentences. 
“ARTICLE 9 
° Aa 
Psychologists | “tabs 
Sec. . Sec. 
61-9-1. Short title. (Repealed effective July 1, 2028.) 61-9-5.1. thetic of board; prrceicih fiyt certain records not 
61-9-2. Repealed. public records, (Repealed effective July 1, 
61-9-3. Definitions. (Repealed effective July 1, 2028.) 2028.) 
61-9-4. Criminal offender's character evaluation. (Re- 61-9-6. Board; meeting; powers. (Repealed effective 
_. pealed effective July 1, 2028.) . July 1, 2028.) v 
61-9-4.1. License required. (Repealed effective July 1, 2028.) 61-9-7. Fees; license renewal. (Repealed effective ful ake 
61-9-5. State board of examiners; psychology fund, (Re- 2028.) 
pealed effective July 1, 2028.) 61-9- 8. Records. (Repealed effective July 1, 2028. ) 
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Sec. Sec. 
61-9-9. Licensure of psychologists mest examination. 61-9-16. Scope of act. (Repealed effective July 1, 2028.) 
, "(Repealed effective July 1, 2028.) 61-9-17. Drugs; medicines, (Repealed effective July 1, 2028.) 
61-9-10. Licensure of psychologists: from other areas; ex- 61-9-17.1. Conditional prescription certificate; prescrip- 
pedited licensure. i tion certificate; application; requirements; 
61- 9-10.1. Provisional and temporary. licensure. (Re- rulemaking by board; issuance, denial, re- 
‘- pealed effective July 1, 2028.) newal and revocation of certification, (Re- 
61-9-11.1. Psychologist associates; licensure; examina- pealed effective July.1, 2028.) 
tion. (Repealed effective July 1, 2028.), 61-9-17.2. Prescribing practices. (Repealed effective 
61-9-11.2. Criminal background checks, (Repealed effec- July 1, 2028.) 
~~ tive July 1, 2028.) - 61-9- 17. 3. Prescription monitoring program; board to 
61+9-12. License. (Repealed effective July-1, 2028.) promulgate rules. (Repealed: ’ effective 
61-9-13.. Denial, revocation or suspension of license. (Re- July 1, 2028.) 
, pealed effective July.1, 2028.) ref oie 18. Privileged communications, (Repealed effective 
61-9-14, Violation and penalties, (Repealed effective” July 1, 2028.) ~ 
July 1, 2028.) is 61-9-19. Termination of agency life; delayed repeal. (Re- 
61-9-15. Injunctive. proceedings... enenled effective pealed effective July 1, 2028.) 


July 1, 2028.) 


61-9-1. Short title. (Repealed effective July 1, 2028. ) 
Chapter, 61, Article 9 NMSA.1978 may be cited as the "Professional Psychologist Act", 


History: 1953 Comp., § 67-30-1, enacted by Laws _, rarer action against,defendant for Aebaheicl injury 


1968, ch. 92, § 1; 2002, ch. 100, § 3. and mental anguish as a result of defendant's negligent 
Delayed repeals, — For delayed repeal of this section, care following plaintiffs breast reconstructive surgery; 
see 61-9-19 NMSA 1978. the trial court permitted a clinical psychologist to testify 
The 2002 amendment, piace July 1, 2002, substi- as an expert witness for plaintiff; and the psychologist was 
tuted "Chapter 61, Article 9 NMSA 1978" for "This Act". certified as a clinical psychologist under the New Mexico 


Professional Psychologist Act, the psychologist was quali- 
ANN OTATIONS fied to testify as an expert witness in cases involving the 


Qualification under statute is sufficient to qual- negligent infliction of mental distress. Whalley v. Sakura, 
ify psychologist as expert witness. — Where plaintiff 804 F.2d 580 (10th Cir: 1986). 


61-9-2. Repealed. 


Repeals. — Laws 2019, ch. 19, §:10 repealed 61-9-2 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 1989; ch. 41, § 2, relating 1978 on NMOneSource.tom. 
to legislative findings and purpose, effective February 4, 


61-9-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Professional Psychologist Act: 

A. "board" means the New Mexico state board of psychologist examiners; 

B. "conditional prescription certificate" means a document issued by the board to a aesnges 
psychologist that permits the holder to prescribe psychotropic medication under the supervision of 
a supervising clinician pursuant to the Professional Psychologist Act; 

C. "independently licensed prescribing clinician" means a licensed physician, osteopathic phy- 
sician, nurse practitioner, psychiatric nurse practitioner or clinical nurse specialist; 

D. "person" includes an individual, firm, partnership, association or corporation; 

E. "prescribing psychologist’ means a licensed psychologist who holds a valid prescription cer- 
tificate; | 

F. "prescription certificate" means a document issued by the board to a licensed geetholecict 
that permits the holder to prescribe psychotropic medication pursuant to the Professional Psy- 
chologist Act; 

G. "psychotropic medication" means a controlled substance or dangerous dryg that may not be 
dispensed or administered without a prescription and whose primary indication for use has been 
approved by the federal food and drug administration for the treatment of mental disorders or is 
listed as a psychotherapeutic agent in Drug Facts and Comparisons 2017, or the most recent edi- 
tion of that book, or in American Hospital Formulary Service Drug Information; 
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H. "psychologist" means a person who engages in the practice of psychology or holds the per- 
son's self out to the public by any title or description of services representing the person as a 
psychologist, which incorporates the words "psychological", "psychologist", "psychology", or when a 
person describes the person's self as above and, under such title or description, offers to render or 
renders services involving the application of principles, methods and procedures of the science and 
profession of psychology to persons for compensation or other personal gain; 

I. "practice of psychology" means the observation, description, evaluation, interpretation and 
modification of human behavior by the application of psychological principles, methods and proce- 
dures for the purpose of preventing or eliminating symptomatic, maladaptive or undesired behav- 
ior and of enhancing interpersonal relationships, work and life adjustment, personal effectiveness, 
behavioral health and mental health, and further means the rendering of such. psychological ser- 
vices to individuals, families or groups regardless of whether payment is received for services ren- 
dered. The practice of psychology includes psychological testing or neuropsychological testing and 
the evaluation or assessment of personal characteristics such as intelligence, personality, abilities, 
interests, aptitudes and neuropsychological functioning; counseling, psychoanalysis, psychother- 
apy, hypnosis, biofeedback, behavior analysis and therapy;.diagnosis and treatment of a mental 
and emotional disorder or disability, alcoholism and substance abuse, disorders of habit or conduct 
and the psychological aspects of physical illness, accident, injury and disability; and psychoeduca- 
tional evaluation, therapy, remediation and consultation; 

J. "school" or "college" means a university or other institution of higher education that is re- 
gionally accredited and that offers a full-time graduate course of study in psychology as defined by 
rule of the board or that is approved by the American psychological association; and 

K. "supervising clinician" means a licensed physician, osteopathic physician, nurse practitio- 
ner, psychiatric nurse practitioner or clinical nurse specialist who is supervising a psychologist in 


the prescribing of psychotropic medication. 


History: 1953 Comp., § 67-30-38, enacted by Laws 
1963, ch. 92, § 3; 1989, ch. 41, § 3; 1993, ch. 12, § 1; 1996, 
ch. 51, § 5; 1996, ch. 54, § 1; 1999, ch. 106, § 1; 2002, ch. 
100, § 4; 2019, ch. 19, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9-19 NMSA 1978, ' 

The 2019 amendment, effective February 4, 2019, de- 
fined "independent licensed prescribing clinician" and "su- 
pervising clinician" as used in the Professional Psycholo- 
gist Act; in Subsection B, after "under the supervision of 
a", deleted "licensed physician" and added "supervising 
clinician"; added a new Subsection C and redesignated 
former Subsections C through I as Subsections D through 
J, respectively; in Subsection G, after "mental disorders", 
deleted "and" and added "or", after "Drug Facts and Com- 
parisons", added "2017, or the most recent edition of that 
book", and after "American Hospital Formulary Service", 
added "Drug Information"; and added Subsection K. 

The 2002 amendment, effective July 1, 2002, added 
new Subsections B, D, E, and F, and redesignated former 
Subsections B, C, D, and E as present Subsections C, G, H, 
and I, respectively. 

The 1999 amendment, effective, June 18, 1999, de- 
leted "but is not limited to" following "includes" in the sec- 
ond sentence of Subsection D; and in Subsection E, deleted 
"or approved by the American psychological association" 
following "accredited", substituted "rule" for "regulation", 
and added the language beginning "or that" to the end, 


The 1996 amendment, effective May 15, 1996, rewrote 
Subsection E. This section was also amended by Laws 
1996, ch. 51, § 5. The section was set out as amended by 
Laws 1996, ch. 54, § 1. See 12-1-8 NMSA 1978, 

The 1993 amendment, effective July 1, 1998, inserted 
"engages in the practice of psychology or" in Subsection C 
and made a minor stylistic change. 

The 1989 amendment, effective June 16, 1989, re- 
wrote Subsection D, which formerly read "practice of 
psychology means the application of established methods 
or procedures of understanding, predicting or modifying 
behavior. The application of said principles includes coun- 
seling, guidance and behavior modification with individu- 
als or groups with problems in the areas of work, family, 
school and personal relationships; measuring and testing 
of personality, intelligence, aptitudes, emotions, public 
opinion, attitudes skills; teaching or lecturing in psychol- 
ogy; and doing research on problems relating to human 
behavior; and in Subsection E, inserted "which is region- 
ally accredited or" and also inserted "public" preceding 
"education". 


-ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers § 11. 

70 C.J.S, Physicians, Surgeons, and Other Health-Care 
Providers 8§ 4, 5. 


61-9-4. Criminal offender's character evaluation. (Repealed effective 


July 1, 2028.) © 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Professional Psycholo- 


gist Act. 
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History: 1953 Comp., § 67-30-3.1, enacted by Laws » Delayed repeals. — For delayed repeal of this section, 
1974, ch. 78, § 31. see 61-9-19 NMSA 1978. 


61-9-4.1. License required. (Repealed effective July 1, 2028.) 


Unless licensed to practice psychology under the Professional Psychologist Act, no person shall 
engage in the practice of psychology or use the title or represent himself as a psychologist or psy- 
chologist associate or use any other title, abbreviation, letters, signs or devices that indicate the 
person is a psychologist or psychologist associate. 


History: 1978 Comp,, § 61-9-4.1, enacted by Laws The 1993 amendment, effective July 1, 1993, inserted 


1989, ch. 41, § 4; 1993, ch. 12, § 2; 1996, ch. 54, § 2. "engage in the practice of psychology or" in Subsection A. 
Delayed repeals: — For delayed pepeal of this section, © 
see 61-9-19 NMSA 1978. ANNOTATIONS 
Cross references, — For the Parental Responsibility Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am 
Act, see 40-5A-1 NMSA 1978 et seq. J eo ai, cracls : 
The 1996 amendment, effective May 15, 1996, deleted °°. "0" 25 Physicians, Surgeons and Other Healers $826 to 
the Subsection A designation and deleted Subsection B, 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
which related to persons certified on July 1, 1989. Providers §8 6,7, 12. f : 


61-9-5. State board of examiners; psychology fund. (Repealed effective 
July 1, 2028.) : 


_A. There is created a "New Mexico state board of psychologist examiners". The board shall be 
administratively attached to the regulation and licensing department. The board shall consist of 
eight members appointed by the governor who are residents of New Mexico and who shall serve 
for three-year staggered terms. The members shall be appointed as follows: 

(1) ‘four members shall be professional members who are licensed under the Professional 
Psychologist Act as psychologists. The governor shall appoint the professional members from a list 
of names nominated by the New Mexico psychological association, the state psychologist associa- 
tion and the New Mexico school psychologist association; 

(2) one member shall be licensed under the Professional Psychologist Act as a psychologist 
or psychologist associate; and 

(8) three members shall be public members who are laymen and have no significant finan- 
cial interest, direct or indirect, in the practice of psychology. 

B. A member shall hold office until the expiration of his appointed term or until a successor 
is duly appointed. When the term of a member ends, the governor shall appoint his successor for 
a term of three years. A vacancy occurring in the board membership other than by expiration of 
term shall be filled.by the governor by appointment for. the unexpired term of the member. The 
governor may remove a board member for misconduct, incompetency or neglect of duty. 

C. All money received by the board shall be credited to the "psychology fund". Money in the 
psychology fund at the end of the fiscal year shall not revert to the general fund and shall be used 
in accordance with the provisions of the Professional Psychologist Act. The members of the board 
may be reimbursed as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978], but shall receive no other compensation, perquisite or allowance. 


History: 1978 Comp., § 61-9-5, enacted by Laws consist" for "consisting" following "psychologist, examin- 
1989, ch. 41, § 5; 1993, ch. 251, § 1; 1996, ch, 51, § 6; ers" near the beginning of Subsection A. 
1996, ch. 54, § 3; 2008, ch. 408, § 9. The 1996 amendment, effective May 15, 1996, rewrote 
Repeals and reenactments. — Laws 1989, ch. 41, § 5 Subsection C. This section was also amended by Laws 
repealed former 61-9-5 NMSA 1978, as amended by Laws 1996, ch. 51, § 6. The section was set out as amended by 
1981, ch, 239, § 1, relating to state board of examiners, ,. Laws 1996, ch, 54, § 3, See 12-1-8 NMSA 1978. 
and enacted a new section, effective June 16, 1989. ieien The 1998 amendment, effective June 18, 1993, in 
Delayed repeals. — For delayed repeal of this section, Subsection A, increased the number of members from 
see 61-9-19 NMSA 1978. seven to eight in the introductory language; added "as 
The 20038 amendment, effective July 1, 2003, substi- psychologists" to the end of the first sentence and added 
tuted "The board shall be administratively attached to "the state psychologist association and the New Mexico 
the regulation and licensing department'The board shall school psychologist association" to the end, in Paragraph 


(1); and added present Paragraph (2), renumbering former 
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Paragraph (2) as Paragraph (3) and making a related i bo. ANNOTATIONS . 


grammatical change, and in Subsection B, corrected a , 
: CTs : Am. Jur. 2d, A.L.R. and C.J.S. references. — 638C 
ara sas Spe Magell ag so Ago Am, Jur, 2d Public Officers and Employees §§ 42, 43. 
73 C.J.S, Public Administrative Law and Procedure § 9. 


61-9-5.1. Actions of board; immunity; certain records not public 
records. (Repealed effective July 1, 2028.) 


A. A ru of the board or person working’ on behalf of the board shall not be vivill pt liable 
or subject to civil damages for any good faith action apo or performed spb the proper 
functions of the board. 

B. All written and oral communications made by a person to the board pelatine to actual or 
potential disciplinary action shall be confidential communications and are not public records for 
the purposes of the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. All data, 
communications and information acquired by the board poleding to actual or potential HSeePUBETY 
action shall not be disclosed except: . . 

(1) to the extent necessary to carry out the board's factions: 
(2) as needed for judicial review of the board's actions; or 
(3) pursuant to a court order issued by a court of competent jurisdiction. ory 

C. Notwithstanding the provisions of Subsection B of this section, at the conclusion of an ac- 
tual disciplinary action by the board, all data, communications and information acquired by the 
board relating to an actual disciplinary action taken against a person subject to the provisions of 
the Professional Psychologist Act shall be public records pursuant to the provisions of the Inspec- 
tion of Public Records Act. 


History: Laws 1996, ch. 54, § 12; 2003, ch. 428, § 7, The 2008 amendment, effective July 1, 2003, in Sub- 
Delayed repeals, — For delayed repeal of this section, sections B and C, inserted “Inspection of" preceding “Pub- 
see 61-9-19 NMSA 1978, is lic Records ee", 


61-9-6. Board; meeting; powers. (Repealed effective July 1, 2028.) 


A. The board shall, annually in the month of July, hold a meeting and elect from its member- 
ship a chair, vice chair and secretary-treasurer. The board shall meet at other times as it deems 
necessary or advisable or as deemed necessary and advisable by the chair or a majority of its mem- 
bers or the governor. Reasonable notice of all meetings shall be given in the manner prescribed by 
the board. A majority of the board constitutes a quorum att a meeting or hearing. 

B. The board may: 

(1) promulgate rules in acerabinee with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to carry into effect the provisions of the’ Professional Psychologist Act. The rules shall in- 
clude a code of conduct for psychologists and ‘psychologist associates in the state; 

(2). adopt a seal, and the administrator shall have the care and custody of the seal; 

(3) examine for, approve, deny, revoke, suspend and renew the licensure of psychologist 
and psychologist associate applicants as provided in the Professional Psychologist Act in accor- 
dance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]; 

(4) conduct hearings in accordance with the Uniform Licensing Act upon complaints con- 
cerning the disciplining of a psychologist or psychologist associate; and 

(5), cause the prosecution and enjoinder of persons violating the Professional Panat onoaice 
Act and incur related necessary expenses. 

C. Within sixty days’ after the close of each fiscal year, the board shall submit a written report, 
reviewed and signed by the board members, to the governor concerning the work of the board dur- 
ing the preceding fiscal year. The report shall include the names of psychologists and psychologist 
associates to whom licenses have been granted; cases heard and decisions rendered in relation 
to the work of the board; the recommendations of the board as to. future policies, including the 
appropriate application of technology for supervision; and an account of all money received and 
expended by the board. 
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History: 1953 Comp., § 67-30-5, enacted by Laws "the names, remuneration and duties of any employees of 
1963, ch. 92, § 5; 1983, ch. 334, § 1; 1989, ch. 41, § 6; the board" near the end. 
1996, ch. 51, § 7; 1996, ch. 54, § 4; 2008, ch. 408, § 10; The 1996 amendment, effective May 15, 1996, added 
2021, ch. 93, § 1; 2022, ch. 39, § 40. "and secretary-treasurer" at the end of the first sentence 
Delayed repeals. — For delayed repeal of this section, . in Subsection A; substituted "an administrator" for "a sec- 
see 61-9-19 NMSA: 1978. retary" in Paragraph B(2); and substituted "administra- 
The 2022 amendment, effective May 18, 2022, clari- tor" for "secretary" in Paragraph B(3). This section was 
fied that the New Mexico state board of psychologist ex- also amended by Laws 1996, ch. 51, § 7. The section was 
aminers is required to follow the provisions of the State set out as amended by Laws (1996, ch. 54, § 3, See 12-1-8 
Rules Act when promulgating rules and is required to fol- NMSA 1978, © 
low the provisions of the Uniform Licensing Act for licens- The 1989 amendment, effective June 16, 1989, in Sub- 
ing and disciplinary matters; in Subsection B, after "The section A, substituted "annually" for "within sixty days 
board", deleted "is authorized to" and added "may", in after the effective date of the Professional Psychologist 
Paragraph B(1), deleted "adopt and from time to time re- Act and annually thereafter" in the first sentence; in Sub- 
vise such", and added "promulgate", and after "rules", de- section B(1), inserted "and psychologist associates" in the 
leted " not inconsistent with the law as may be necessary" second sentence; in Subsection B(4), substituted "licen- 
and added "in accordance with the State Rules Act", in sure" for "certification"; and in Subsection C, substituted 
Paragraph B(3), after."the Professional Psychologist Act", . "licenses" for "certificates" in the second sentence. 
added "in accordance with the Uniform Licensing Act", “ws } 
and in Paragraph B(4), after "conduct hearings", added "in ANNOTATIONS 


accordance with the Uniform Licensing Act". 

The 2021 amendment, effective June 18, 2021, re- 
quired the New Mexico state board of psychologist ex- 
aminers to include in its annual report to the governor and to revoke professional licenses when appropriate in 
the appropriate application of technology for supervi- response to the violation of those standards. N.M. State 
sion; and in Subsection C, after "future policies", added Bd. of Psychologist Exam'rs v. Land, 2003-NMCA-034, 133 
"including the appropriate application of technology for NM. 362, 62 P.3d 1244, cert. denied, 133 N.M, 413, 63 P.3d 


Authority and power of board. — New Mexico state 
board of psychologist examiners was empowered by the 
legislature to set standards of conduct for psychologists 


supervision". 516. 

The 2003 amendment, effective July 1, 2003, de- Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C 
leted "but not be limited to" following ' ‘regulations shall Apiehame2dsPubie Ofacsesand Employees §§ 69, 230 to 
include" near the end of Paragraph B(1); deleted Para- 264, 378, 387, 414, 
graph B(2), concerning employment of administrator and 73 O08. Public Administrative Law and Procedure 8§ 
personnel, and redesignated the subsequent paragraphs 49 to 171. 


accordingly; and in Subsection C, deleted "or printed" fol- 
lowing "submit a written" near the beginning and deleted 


‘ 


61-9-7. Fees; license renewal. (Repealed effective July 1, 2028.) 


A. All fees from applicants seeking licensure under the Professional Psychologist Act and all 
license renewal fees received under the Professional Psychologist Act shall be credited to the psy- 
chology fund. No fees shall be refunded. 

B. Except as provided i in Section 61-1-34 NMSA 1978, the board shall set the charge for an ap- 
plication fee of up to six hundred dollars ($600) to applicants for licensure under’ Sections 61-9-9 
through 61-9-11.1 NMSA 1978. 

C. The board may establish a method to provide for staggered biennial terms. The board may 
authorize license renewal for one year to establish the renewal cycle. 

D. ‘A licensee shall renew a license biennially on or before July 1 by remitting to the board 
the renewal fee set by the board not exceeding six hundred dollars ($600) and providing proof of 
continuing education as required by regulation of the board. Any license issued by the board may 
be suspended if the holder fails to renew the license by July 1 of any year. A license suspended for 
failure to renew may be renewed within a period of one year after the suspension upon payment 
of the renewal fee plus a late fee of one hundred dollars ($100), together with proof of continu- 
ing education satisfactory to the board. The license shall be revoked if the license has not been 
renewed within one year of the suspension for failure to renew. Prior to issuing a new license, the 
board may in its discretion require full or partial examination of a former, licensee whose license 
was revoked because of failure to renew. 


History: 1953 Comp., § 67-30-6, enacted by Laws service members, their spouses and dependent children, 
1963, ch. 92, § 6; 1969, ch. 34, § 2: 1978, ch. 188, § 1; and for certain veterans; and in Subsection B, added "Ex- 
1981, ch. 239, § 2; 1983, ch. 334, § 2; 1987, ch. 65, § 1; cept as provided in Section 61-1-34 NMSA 1978", — 
1989, ch. 41, § 7; 2006, ch, 6, § 1;.2020, ch. 6, § 22. The 2006 amendment, effective May 17, 2006, changed 

Delayed repeals. — For delayed repeal of this section, the maximum application fee from $300 to $600 in Sub- 
see 61-9-19 NMSA 1978. section B; added Subsection C to authorize the board to 

The 2020 amendment, effective July 1, 2020, provided establish staggered biennial license terms; designated for- 
an exception to the licensure fee for qualified military. mer Subsection C as Subsection D; provided for a biennial 
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license renewal in Subsection D; and increased the maxi- 
mum renewal fee from $300 to $600 in Subsection D. 

The 1989 amendment, effective June 16, 1989, added 
"license renewal" at the end of the section heading; sub- 
stituted "license" for "certificate" in the first sentence of 


61-9-10 


Subsection A; substituted "licensure" for "certification" in 
Subsections A aad B; and rewrote Subsection €. 


* ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. Seresnbaut — 73 
C.J.S. Public Administrative Law and Procedure § 8. 


61-9-8. Records. (Repealed effective July 1, 2028.) 


A. The board shall keep a record of its proceedings and a rogistan of all applications for licen- 


sure which shall show: 


(1) the name, age and residence of each applicant; 


(2) the date of the application; 


(8) the place of business of the applicant; 


(4) asummary of the educational and other qualifications of the BHA Bhp, 


(5) whether an examination was required; 


(6). whether a license was granted; 


(7) the date of the action of the board; and 


(8) such other information as may be deemed necessary or advisable by the board in aid of 


the requirements of this subsection. 


B. Except as’ provided otherwise in the Professional Psychologist Act, the records of the board 
are public records and are available to the public in accordance with the Public Records Act [Chap- 


ter 14, Article 3 NMSA 1978}, 


History: 1953 Comp., § 67-30-7, enacted by Laws 
19638, ch. 92, § 7; 1989, ch. 41, § 8; 1996, ch. 54,85. | 

Delayed repeals, — For delayed repeal of this section, 
see 61-9-19 NMSA 1978. 

Cross references. — For proof of official records, see 
Rule 1-044 NMRA. 

For self-authentication. of certified copies of pale re- 
cords, see Rule 11-902D NMRA. 

The 1996 amendment, effective May 15, 1996, rewrote 
Subsection B. 


The 1989 amendment, effective June 16, 1989, sub- 
stituted."licensure" for "certifications" in the introductory 
paragraph of Subsection A; substituted "a license" for 
"certification" in Subsection A(6);.and made minor stylis- 
tic changes throughout the section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 
C.J.8. Public Administrative Law and Procedure § 22. 


61-9-9. Licensure of psychologists without examination. (Repeated 


effective. July 1,.2028.) 


The board at its discretion may license without written examination any person who has been certi- 
fied by the American board of examiners in professional psychology and who passes an oral examina- 
tion as provided in Subparagraph (b) of Paragraph (6) of Subsection A of Section 61-9-11 NMSA 1978. 


"History: 1978 COMB: § 61-9-9, enacted by Laws 
1989, ch. 41, § 9. 

Repeals and reenactments. — Laws: 1989, ch. 41, § 9, 
repealed former 61-9-9 NMSA 1978, as amended by Laws 
1973, ch. 54, § 1, relating to certification of psychologists 
without examination, and enacted a new section, effective 
June 16, 1989. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9-19 NMSA 1978, 

Compiler's Notes, — Subparagraph (b)'of Paragraph 
(6) of Subsection A of Section 61-9-11 NMSA 1978 was de- 
leted by Laws 2006, Ch. 6, § 3. 


‘ and Procedure g 60. - 


ANN OTATIONS 


Am. Jur, 2d, A.L.R. and CWS, references. — 61 Am, 
Jur. 2d Physicians, Surgeons and Other Healers 8§ 59, 63; 


‘63C Am. Jur, 2d Public Officers and Employees §§ 234, 


235, 
70,C.J.S. Physicians, Surgeons, and Other Health Care 
Providers §§ 20, 23; 73 Ci. S. Public Administrative Law 


i 
i 


61-9-10, Licensure of psychologists from other areas; expedited 
licensure. (Repealed effective July 1, 2028.) 


A. Except as provided in Section 61-9-10.1 NMSA 1978 for temporary or other earastint 
licensure that is not an expedited license, upon application accompanied by a,fee as required by 
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the Professional Psychologist Act, the board shall, without written or oral examination, issue an 
expedited license to a person who furnishes, upon a form and in such manner as the board pre- 
scribes, evidence to the board that the person has been licensed or certified as.a psychologist or 
prescribing psychologist by another licensing jurisdiction for two years. An applicant seeking a 
license shall demonstrate to the board that the training and education received by the applicant is 
equivalent to the requirements for a doctoral degree in psychology as provided in the Professional 
Psychologist Act; that the applicant holds a valid, unrestricted license and is in good standing with 
the licensing board of that licensing jurisdiction; and the applicant has practiced psychology for at 
least two years immediately prior to application in New Mexico. 

B. The board shall, as soon as practicable but not later than thirty days after an out-of-state li- 
censee files an application for an expedited license, process the application and issue an expedited 
license-in accordance with Section 61-1-31.1 NMSA 1978. 

C. Ifthe board issues an expedited license to a person whose prior Livendin’ jurisdiction did 
not require examination, the board may Tequire the person to pass an examination before license 
renewal.’ 

D. ‘The board'by rule shall determine the states and territories of the United States andthe 
District of Columbia from which it will not accept'an applicant for expedited licensure and shall 
determine any foreign countries from which it will accept an applicant for expedited licensure. The 
board shall post the lists of disapproved and approved licénsing jurisdictions on its website. The 
list of disapproved licensing jurisdictions shall include the specific reasons for disapproval. The 
rule shall be reviewed annually to determine if amendments to the rule are warranted. 


‘History: 1953 Comp., §)67-30-9, enacted by Laws Temporary. provisions, — Laws 2022, ch. 39, § 104 
1963, ch, 92, § 9; 1989, ch. 41, § 10; 2006, ch. 6, § 2; 2009, provided that.a board that. is-required by Laws 2022, ch. 
ch. 51, § 1; 2019, ch. 19, § 2; 2021, ch. 93, § 2; 2022, ch. 39 to change its licensing provisions to allow for new or 


39, § 41. different expedited licensure shall have rules in place and 
Delayed repeals. — For delayed repeal of this section, operational by January 1, 2023. 
see 61-9-19 NMSA 1978. , , The 2021. amendment, effective June 18, 2021,  re- 
The 2022 amendment, effective May 18, 2022, revised moved discretionary language, and added mandatory 
provisions related to expedited licensure ‘by reciprocity, language, related to the board of psychologist examin- 
provided that the New. Mexico state board of psycholo- “er's power to issue a license to a person who furnishes 
gist examiners shall issue without,examination an expe- evidence to the board that the person has been licensed 
dited license to a psychologist or prescribing psychologist or certified as a psychologist or prescribing psycholo- 
licensed in another licensing jurisdiction if the applicant gist by another state, territory of the United States, the 
holds a license that is current and. in’good standing is-.;* District of Columbia or another country for two years, 
sued by the other licensing jurisdiction and the applicant. and revised the qualifications for an applicant seeking a 
has practiced psychology for at least two years immedi- license pursuant to this section; in the section heading, 
ately prior to application in New Mexico, provided that after "areas", deleted "reciprocity"; after "Professional 
the board shall expedite the issuance of licenses in accor- Psychologist Act, the board", changed "may" to "shall", 
dance with Section 61-1-31.1,. NMSA 1978 within thirty after "evidence", deleted "satisfactory", after "or another 
days, provided that if board issues an expedited license country for", deleted "a minimum of five" and added 
to a person whose prior licensing jurisdiction did not re- "two", after "An applicant seeking", deleted "reciprocity" 
quire examination, the board may require the person to and added "a license", and after "demonstrate to", de- 
pass an examination before applying for license renewal, leted "the satisfaction of", 
and required the board, to determine by rule, and to post The 2019 amendment, effective February 4, 2019, au- 
on its website, which states and territories of the United thorized the New Mexico state board of psychologist exam- 
States or the District.of Columbia from which the board iners to provide reciprocity to qualifying prescribing psy- 
will not accept an applicant for expedited licensure and chologists licensed outside of New Mexico; after. "certified 
those foreign countries from which the board will accept as a psychologist", added. "or prescribing psychologist", 
an applicant for expedited licensure, required that the The 2009 amendment, effective July 1, 2009, deleted 
list of disapproved licensing jurisdictions include a rea- the former provisions that provided for licensure of psy- 
son for disapproval, and required the board to review the chologists from Puerto Rico and Canada and for the prom- 
lists annually to determine if amendments to the rule are ulgation of rules to ensure reciprocity; added "or another 
warranted; in the section heading, added "expedited licen- country for a minimum of five years"; and added the last 
sure"; in Subsection A, added "Except as provided in", af- sentence. 
ter "Section 61-9-10.1 NMSA 1978", added "for temporary The 2006 amendment, effective May 17,2006, added 
or other provisional licensure that is not an expedited li- the qualification that this section is subject to the provi- 
cense", after "without written or oral examination, issue", /sional and temporary provisions of Laws 2006, ch. 6, § 5 
deleted "a" and added "an expedited", after "prescribing (compiled as 61-9-10.1 NMSA 1978); added "Canadian 
cave EL by another", deleted "state, a territorial pos- province" as a reciprocal licensing jurisdiction; and pro- 
session of the United States, the District of Columbia or vided that the board shall promulgate rules to ensure a 
another country" and added "licensing jurisdiction", and process of reciprocity for licensure of practitioners from 
added the remainder of the subsection; and added Subsec- other states or a Canadian province. 
tions BthroughD. | The 1989 amendment, effective June 16, 1989, substi- 


tuted "Licensure" for "certification" in the section heading, 
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substituted "license" for "certificate" near the beginning of 
the section, deleted "and where the state or territory has 
like reciprocal privileges for the state of New Mexico" at 
the end of the section, and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Reciprocal licensing. — If an applicant establishes un- 
der the board's uniform requirements for proving equiva- 
lence, that he or she has been duly licensed or certified as a 
psychologist by another state, and the other state has simi- 
lar procedures for certifying a New Mexico psychologist, the 
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61-9-11 


state board of psychologist examiners may issue its certifi- 
cate to that individual. 1969 Op. Att'y Gen. No. 69-136. 

Section does not require mutual reciprocity 
agreement between New Mexico and another state be- 
fore New Mexico may issue a certificate to a psychologist 
duly licensed under the laws of that other state, 1969 Op. 
Att'y Gen. No. 69-136. 

All that this section requires is that the other state also 
provide in a similar manner for certification of an individ- 
ual psychologist previously licensed in New Mexico. 1969 
Op. Att'y Gen, No. 69-136. 


61-9-10.1. Provisional and temporary licensure. (Repealed effective 


July 1, 2028.) 


A. A temporary license may be issued to an applicant previously licensed in another jurisdic- 
tion and in good standing whose out-of-state license meets current licensing criteria for New Mex- 
ico. A temporary license shall be valid for six months and is not subject to extension or renewal, 
unless a federal or state public health emergency is declared pursuant to the Public Health Emer- 
gency Response Act [Chapter 12, Article 10OA NMSA 1978] and directly impacts the applicant; in 
which case, an applicant's temporary license shall be automatically extended for the duration of 
the public health emergency and for an additional six months, beginning on the day that the pub- 
lic health emergency ends. 

B. The granting of a temporary license to the applicant does not include issuance of a condi- 
tional prescription certificate unless the board finds the applicant meets the requirements of Sec- 
tion 61-9-17.1 NMSA 1978, 

C. A provisional license may. be issued to an applicant never previously licensed and who does 
not meet New Mexico's experience requirements for psychology licensure, but who otherwise meets 
criteria for education and training. A provisionally licensed psychologist must. practice under the 
supervision of a New Mexico licensed psychologist until fully licensed. A provisional license shall 
be valid for eighteen months and is not subject to extension or renewal, unless a federal or state 
public health emergency is declared pursuant to the Public Health Emergency Response Act and 
directly impacts the applicant; in which case, an applicant's provisional license shall be automati- 
cally extended for the duration of the public health emergency and for an additional six months, 
beginning on the day that the public health emergency ends. 


History: Laws 2006, ch. 6, ‘ 5; 2021, ch. 93, § 3. 

Delayed repeals. — For délayed repeal of this section, 
see 61-9-19 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, pro- 
vided public health emergency exceptions to existing 
provisions that prohibit the extension or renewal of tem- 
porary and provisional licenses; in Subsection A, after 
"not subject to extension or renewal", added "unless a 
federal or state public health emergency is declared pur- 
suant to the Public Health Emergency Response Act and 
directly impacts the applicant; in which case, an appli- 
cant's temporary license shall be automatically extended 
for the duration of the public health emergency and for 


an additional six months, beginning on the day that the 
public health emergency ends"; added new subsection 
designation "B." and redesignated former Subsection B 
as Subsection C; and in Subsection C, after "not subject 
to extension or renewal", added "unless a federal or state 
public health emergency is declared pursuant to the Pub- 
lic Health Emergency Response Act and directly impacts 
the applicant; in which case, an applicant's provisional 
license ‘shall be automatically extended for the duration 
of the public health emergency and for an additional six 
months, beginning on the day that the public health emer- 
gency ends", 


61-9-11. Licensure; examination. (Repealed effective July 1, 2028.) 


A. The board shall issue a license.as a psychologist to an applicant who files an application 
upon a form and in such manner as the board prescribes and, except as provided in Section 61- 
1-34 NMSA 1978, pays any fee required by the Professional Psychologist Act, and who furnishes 


evidence to the board that the applicant: 
(1) has reached the age of majority; 


(2) is not in violation of any of the provisions of the Professional Psychologist Act and the 


rules adopted pursuant to that act; 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


61-9-11 PSYCHOLOGISTS 61-9-11 


(3) is a graduate of: 
| (a) a doctoral program that is designated as a doctoral program in psychology by a 
nationally recognized designation system or that is accredited by a nationally recognized accredi- 
tation body and holds a degree with a major in clinical, counseling or school psychology from a 
university offering a full-time course of study in psychology; or , 

(b) .a doctoral. program outside the United States or Canada that is equivalent to a 
program in Subparagraph (a) of this paragraph and holds a degree with a major in clinical, coun- 
seling or school psychology from a university offering a full-time course of study in psychology; 
the board shall promulgate by rule a list of board-approved credential insperian and verification 
services to appraise foreign degree programs; 

(4) has had at least two years of supervised experience in psychological work; provided 
that: atric an 
(a) up to one year of the supervised experience may be obtained in predoctoral practi- 
cum hours overseen by a graduate training program and consistent with the guidelines on practi- 
cum experience for licensure promulgated by the association of state and provincial psychology 
boards; 

(b) up to one year of the supervised experience may be obtained in a predoctoral in- 
ternship approved by the American psychological association; 

(c) up to one-half year of the supervised experience may be obtained i ina predoctoral 
internship that is not approved by the American psychological association; and 

(d) any portion of the required supervised experience not satisfied pursuant to Sub- 
paragraphs (a), (b) and (c) of this paragraph shall be obtained in postdoctoral psychological work; 

(5) demonstrates professional competence by passing the examination for professional 
practice in psychology promulgated by the association of state and provincial psychology boards 
with a total raw score of 140 (seventy percent), before January 1, 1998 or, if after January 1, 1993, 
a score equal to or greater than the passing score recommended by the association of state and 
provincial psychology boards; 

(6) demonstrates an awareness and leowledae of New Mexico eulgara’ to the board; and 

(7) passes such jurisprudence examination as may be given by the board through an on- 
line testing and scoring mechanism. 

B. Upon investigation of the application and other evidence submitted, including a criminal 
background check, the board shall, not less than thirty days prior to the examination, notify each 
applicant that the application and evidence submitted for licensure are satisfactory and accepted 
or unsatisfactory and rejected. If rejected, the notice shall state the reasons for rejection. 

C. The place of examination shall be designated in advance by the board, and examinations 
shall be given at such time and place and under such supervision as the board may determine. 

D. In the event an applicant fails to receive a passing grade, the applicant may apply for re- 
examination and shall be allowed to take a subsequent examination upon payment of the fee re- 
quired by the Professional Psychologist Act. 

E. The board shall keep a record of all examinations, and the grade assigned to each, as part of 
its records for at least two years subsequent to the date of examination. 


History: 1953 Comp., § 67-30-10, enacted by Laws » Paragraph A(6), after "cultures", deleted "as determined 
1963, ch. 92, § 10; 1983, ch. 334, § 3; 1989, ch. 41, § 11; by" and added "to". 
1996, ch. 54, § 6; 1999, ch. 106, § 2; 2006, ch. 6, § 3; 2009, The 2020 amendment, effective July 1, 2020, provided 
ch. 51, § 2; 2011, ch. 135, 8 1; 2020, ch. 6. § 23; 2021, ch. an exception to the licensure fee for qualified military ser- 
93, § 4, vice members, their spouses and dependent children, and 
Delayed repeals, — For delayed repeal of this section, for certain veterans, and made certain technical amend- 
see 61-9-19 NMSA 1978. ments; and in Subsection A, after "the board prescribes", 
The 2021 amendment, effective June 18, 2021, re- deleted "accompanied by the" and added "and, except as 
vised the qualifications for an applicant for licensure as provided in Section 61-1-34 NMSA 1978, pays any". 
a psychologist; in Subsection A, after "evidence", deleted The 2011 amendment, effective July 1, 2011, required 
"satisfactory", deleted former Paragraph A(2), which re- supervised experience in postdoctoral practicum hours 
quired the applicant to furnish evidence that the appli- and internship or postdoctoral psychological work. 
cant is of good moral character, and redesignated’ former The 2009 amendment, effective July 1, 2009, deleted 
Paragraphs'A(3) through A(8) as Paragraphs A(2) through former Paragraph (4) of Subsection A that required an 
A(7), respectively, in Paragraph A(4), after "psychological applicant to be a graduate of a doctoral program that is 
work", deleted "of a type satisfactory to the board", and in designated as a doctoral program in psychology by a na- 


tionally recognized accreditation body and hold a degree 
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in psychology from a university offering a full-time course 
of study in psychology; added Paragraph (4) of Subsection 
A; added Subparagraph (b) of Paragraph (5) of Subsection 


A; and in Subsection B, added ‘including a criminal back-° 


ground check", 

The 2006 amendment, effective May 17, 2006, deleted 
former Paragraphs (4) and (5), which provided that ap- 
plicants hold a doctoral degree based in part on a psycho- 
logical dissertation and have had an internship and one 
year of experience after receiving a doctoral degree and at 
least two years of supervised experience in psychological 
work; required in Paragraph (4) that applicants graduate 
from a doctoral program in psychology and hold a degree 
with a major.in clinical, counseling or school psychology; 
required in Subparagraphs (a) and (b) of Paragraph (5) 
that applicants have had a predoctoral internship and one 


year of supervised professional training after receiving, 


the doctoral degree and at least. two years of supervised 
experience in psychological work; added Paragraph (7) 
to require applicants to demonstrate an awareness and 
knowledge of New Mexico cultures; and added Paragraph 
(8) to require applicants to pass a jurisprudence examina- 
tion. 

The 1999 amendment, effective, June 18, 1999, in 
Subsection A deleted "and: regulations" following -"the 


rules" in Paragraph (3), substituted the language begin-. 


ning "a total" to the end for "a minimum score equivalent 
to or greater than the statistical mean as reported by the 
association of state and provincial psychology, boards for 


all doctoral-level candidates taking the examination on __ 


that occasion; and" in Subparagraph ae and made a 
minor stylistic change in Subsection 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-9-11.1 


The 1996 amendment, effective May 15, 1996, deleted 
"as defined in the Professional Psychologist Act" at the 
end of Paragraph A(4), inserted "supervised" in Paragraph 


A(5), inserted "and provincial" twice in Subparagraph 


A(6)(a), deleted "of his area of practice" at the end:of the 


first sentence in Subparagraph A(6)(b), and rewrote Sub- 
~ sections C and D, 


The 1989 amendment, effective June 16, 1989, substi- 
tuted "Licensure" for "Certification" in the section heading 
and "license" for "certification" in the introductory para- 
graph of Subsection A; substituted the present language 
of Subsection A(1) for "complies with the requirements of 
Subsections A, B and C of Section 61-9-9 NMSA 1978"; 
added present. Subsections A(2) and A(3), redesignated 
former Subsection A(2) as: present Subsection A(4); sub- 
stituted Subsection A(5) for former Subsection A(8) which 
read "has had, after receiving the doctoral degree, at least 


two years.of experience in psychological work of a type 


satisfactory to the board"; redesignated former Subsection 
A(4) as present Subsection A(6), while substituting’ all of 
present language of Subparagraph (a) thereof beginning 
with "equivalent" for "of seventy-five percent correct"; and 
in Subsection B substituted "licensure" for "certification" 
in the ere sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 51 to 61. 

Validity of legislation regulating, licensing or prescrib- 
ing for certification of psychologists, 81 A.L.R.2d 791. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 


’ Providers §§ 19, 20, 


61-9-11.1. Psychologist associates; licensure; examination. pon dage so 


effective July 1, 2028.) 


A. The board shall issue a license as a psychologist associate to each applicant who files an ap- 
plication upon a form and in such manner as the board prescribes and, except as provided in Sec- 
tion 61-1-34 NMSA 1978, accompanied by the fee required by the Professional Psychologist Act, 

and who furnishes evidence satisfactory to the board that the applicant: 
(1) has reached,the age of majority and is not in violation of any of the provisions of the 
Professional Psychologist Act and the rules and regulations adopted pursuant to that act; 
(2) holds a master's. degree in psychology from a department of psychology of.a school or 


college; 


(3) demonstrates professional competence, by passing the Fe mony a for professional 


practice in psychology promulgated by the association of state and provincial psychology boards 
with a score equivalent to or greater than the statistical mean as reported by the association of 
state and provincial psychology boards for all master's-level candidates taking the examination on 
that occasion; 

(4) demonstrates awareness and knowledge of New Mexico cultures to the board; and 

(5) passes such jurisprudence examination as may be eWen by the board through an on- 
line testing and scoring mechanism. — 

B, Upon investigation of the application and other evidence submitted, the board shall, not less 
than thirty days prior to the examination, notify each applicant that the application and evidence 
submitted for licensure is satisfactory and accepted or unsatisfactory and rejected. If rejected, the 
notice shall state the reasons for rejection. 

C. The place of examination shall be designated in ‘advance by the board, and examinations 
shall be given at such time and place and under such supervision as the board may determine. 

D. In the event an applicant fails to receive a passing grade; the applicant may. apply for re- 
examination and shall be allowed to take a subsequent examination upon payment of the fee re- 
quired by the Professional Psychologist Act. 
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EK. “The board shall keep a record of all examinations, and the grade assigned to each, as part of 
its records for at least two years subsequent to the date of examination. 
F, The board may adopt reasonable rules and regulations classifying areas and conditions of 


practice permissible for psychologist associates. 


History: 1978 Comp., § 61-9-11.1, enacted by Laws 
1983, ch. 334, § 4; 1989, ch. 41, § 12; 1996, ch. 54, § 7; 
2003, ch. 428, § 8; 2006, ch. 6, § 4; 2020, ch. 6, § 24; 2021, 
ch, 93, § 5. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9-19, NMSA 1978. 

The 2021 amendment, effective June 18, 2021, revised 
the qualifications for an applicant for licensure as a psy- 


chologist associate; and in Subsection A, Paragraph A(1);) 


after " age of majority’, deleted "is of good moral charac- 
ter", and in Paragraph A(4), after "cultures", deleted "as 
determined by" and added "to". 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses.and dependent children, and 
for certain veterans, and made certain technical amend- 
ments; and in Subsection A, in the introductory clause, 
after "prescribes", added "and, except as provided in Sec- 
tion 61-1-34 NMSA 1978". 

The 2006 amendment, effective May 17, 2006, de- 
leted former Subparagraph (b) of Paragraph (3) of Sub- 
section A, which provided that applicants had to have 
passed an oral examination investigating the applicant's 


training, experience and knowledge of his area of prac- 
tice; added Paragraph (4) of Subsection A.to require ap- 
plicants to demonstrate an awareness and knowledge of 
New Mexico cultures; and added Paragraph (5) of Sub- 
section A to require applicants to pass a jurisprudence 
examination, 

The 2008 amendment, effective July 1, 2003, deleted 
former Paragraph A(3), concerning experience, and re- 
numbered the remaining paragraph, 

The 1996 amendment, effective May 15, 1996, deleted 
"as defined in the Professional Psychologist Act” at the end 
of Paragraph A(2), inserted "one of which shall be super- 
vised" in Paragraph A(3), substituted "association of state 
and provincial" for "American Association of State" twice in 


Paragraph A(4)(a), and rewrote Subsections C and D. 


The 1989 amendment, effective June 16, 1989, sub- 
stituted "licensure" for "certification" in the catchline; 
substituted "license" for "certification" in the introductory 
paragraph of Subsection A; substituted all of the present 
language of Subparagraph (a) of Subsection A(4) begin- 
ning with "score" for "minimum score of sixty percent cor- 
rect"; and substituted "licensure" for "certification" in the 
first sentence of Subsection B. 


61-9-11.2. Criminal background checks. (Repealed effective July 1, 


2028.) 


A. The board may. adopt rules that provide for criminal background checks for all licensees to 


include: 


(1) requiring criminal history background checks of applicants for licensure pursuant to 


the Professional Psychologist Act; 


(2) requiring applicants for licensure to be fingerprinted only upon initial licensure; 
(3) providing for an applicant who has been denied licensure to inspect or challenge the 


validity of the background check record; 


(4) establishing a fingerprint and background check fee not to corel seventy-five dollars 


($75.00) to be paid by the applicant; and 


(5) providing for submission of an applicant's fingerprint cards. to the federal bureau of 
investigation to conduct a national criminal history background check and to the:department of 
public safety to conduct a state criminal history check. 

B. Arrest record information received from the department of public safety and the federal bu- 
reau of investigation shall be privileged and shall not be disclosed to persons not directly involved 


in the decision affecting the applicant. 


C. Electronic live fingerprint scans may be used when ee tray criminal history background 


checks. 


History: Laws 2009, ch. 51, § 4; 2019, ch. 209, § 5. 

Delayed repeals. —For delayed repeal of this section, 
see 61-9-19 NMSA 1978. 

The 2019 amendment, effective July 1, 2020, pro- 
vided that.applicants for licensure shall be fingerprinted 


only upon initial licensure; in Subsection A, in Para- 
graph A(2), after "fingerprinted", added "only upon ini- 
tial licensure". 


61-9-12. License. (Repealed effective July 1, 2028.) 


The board shall issue a license’ signed by the chairman and vice chairman or their designee 
whenever an applicant for licensure successfully qualifies as provided for in the Professional Psy- 


chologist Act. 
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History: 1953 Comp., § 67-30-11, enacted by Laws The 1989 amendment, effective June 16, 1989, sub- 
1963, ch, 92, § 11; 1989, ch. 41, § 13; 1996, ch, 54, § 8. stituted "License" for "Certificate" in the section heading, 
Delayed repeals. — For delayed repeal of this section, substituted "license" for "certificate" and "licensure" for 


see 61-9-19 NMSA 1978. "certification", and deleted "therefor" following "qualifies". 
The 1996 amendment, effective May 15, 1996, substi- : 534 
tuted "or their designee" for "of the board". 


61-9-13. Denial, revocation or suspension of Ldehae: (Repealed effective 
July 1, 2028.) a 


A. . In accordance with the Uniform Licensing Act iGhenter 61, Article 1 NMSA 19781, the 
board, by an affirmative vote of at least five of its eight members, shall withhold, deny, revoke or 
suspend a psychologist or psychologist associate license issued or applied for in accordance with 
the provisions of the Professional Psychologist Act or otherwise discipline a’ psychologist or psy- 
chologist associate upon proof that the applicant, psychologist or psychologist associate: 

(1). has been convicted of a felony or an offense involving moral turpitude, the record of 
conviction being conclusive evidence thereof; 

(2) is using a drug, substance or alcoholic beverage to an extent or in a manner dangerous 
to the psychologist or psychologist associate, any other person or the public or to an extent that the 
use impairs the psychologist's or psychologist associate's ability to perform the work of a profes- 
sional psychologist or psychologist associate with safety to the public; 

(3) .has impersonated another person holding a psychologist or psychologist associate li- 
cense or allowed another person to use the psychologist's or psychologist associate's license; 

(4) has used fraud or deception in applying for a license or in taking an examination pro- 
vided for in the Professional Psychologist Act; 

(5) has accepted commissions or rebates or other:forms of POOLE TPE for referring cli- 
ents to other professional persons; 

(6) has allowed the psychologist's or psychologist associate's name or iekbee issued under 
the Professional Psychologist Act to be used in connection with a person who performs Seca ee 
cal services outside of the area of that person's training, experience or competence; 

(7) is legally adjudicated insane or mentally incompetent, the record of such Taber 
being conclusive evidence thereof; 

(8) has willfully or negligently violated the provisions of the Professional PayoholéBist ‘aét 

(9) has violated any code of conduct adopted by the board; | 

(10) has been disciplined by another state for acts similar to acts described in this subsec- 
tion, anda certified copy of the record of discipline of the state imposing the discipline is SpOElUstys 
evidence; 

(11) ‘is incompetent to practice psychology; 
(12). has failed to furnish to the board or its representative information requested by the 


; 


board; 
(18). has abandoned patients or clients; 
(14) has failed to report to the board adverse action taken against the licensee by: » 
(a) another licensing jurisdiction; 
(b) a professional ‘psychologist association of which the psychologist or paychologis 
associate is or has been a member; 
(c) a government agency; or 
(d) a court for actions or conduct similar to acts or conduct that would constitute 
grounds for action as described in this subsection; 

(15) has failed to report to the board surrender of a license or other authorization to prac- 
tice psychology in another jurisdiction or surrender of membership on a health care staff or ina 
professional association following a disciplinary investigation, or in lieu of or while under a disci- 
plinary investigation, by any of those authorities for acts or conduct that would constitute grounds 
for action as defined in this subsection; 

(16) has failed to adequately supervise a psychologist . associate or a licensed er Dench aise 
holding a conditional prescription certificate; 
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(17) has employed abusive billing practices; 

(18) has aided or abetted the practice of psychology by a person not se 1ieasiBedt by the board; 
or 

(19) uses conversion therapy on a minor. 

B. A person who has been refused a license or whose license has been restricted or suspended 
under the provisions of this section may reapply for licensure after more than two years have 
elapsed from the date the restriction or suspension is terminated. 

C. As used | in this section: 

(1) "conversion therapy" means any practice or treatment that seeks to change a person's 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic attractions or feelings toward persons of the 
same sex. "Conversion therapy" does not mean: 

(a) counseling or mental health services that provide acceptance, support and under- 
standing of a person without seeking to change gender identity or sexual orientation; or 
4 ~~ (b) mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or unsafe sextal practices, without seeking to change gender identity or 
sexual orientation; 

(2) "gender identity means a person's self-perception, or perrepHion of that person by an- 
other, of the person's identity as a male or female based upon the person's appearance, behavior 
or physical characteristics that are in accord with 0 or opposed to the person's phystens ah 
chromosomal sex GF sex at birth; 

(3) "minor" means a person under eighteen years of age; and 

(4) "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether ac- 
tual or perceived. 


History: 1953 Comp., § 67-30-12, enacted by Laws former Subsection C as Subsection B, and substituted "re- 
1963, ch. 92, § 12; 1983, ch. 334, § 5; 1989, ch. 41, § 14; stricted or suspended" for "revoked" and "the restriction 
1996, ch. 54, § 9; 2009, ch. 51, 8 3; ‘2017, ch. 132, § 4; or suspension is terminated" for "denial or revocation is 
2019, ch. 19, § 3; 2022, ch. 39, § 42, legally effective" in Subsection B. 

Delayed repeals. — For delayed repeal of this section, The 1989 amendment, effective June 16, 1989, sub- 
see 61-9-19 NMSA 1978. stituted "license" for "certificate" in the section heading 

The 2022 amendment, effective May 18, 2022, clari- and throughout the section; in the introductory paragraph 
fied that the New Mexico'state board of psychologist ex- © of Subsection A substituted "six members" for "five mem- 
aminers is required to follow the provisions of the Uni- bers" and "licensed psychologist" for "certified psycholo- 
form Licensing Act for licensing and disciplinary matters; | gist"; substituted "drug, substance or" for "narcotic or any" 
and in Subsection A, added "In accordance with the Uni-... . in Subsection A(2); substituted "psychologist or psycholo- 
form Licensing Act". . _ gist associate license" for "psychology certificate" in Sub- 

The 2019 amendment, effective February 4, 2019, section A(3); made minor stylistic changes in Subsection 
authorized the New Mexico state board of psychologist A(6); and substituted "licensure" for "certification" in Sub- 
examiners to deny, revoke or suspend a psychologist or . » section C. 
psychologist associate license upon proof that the appli- 
cant, licensed psychologist or psychologist associate failed ANNOTATIONS 


to adequately supervise a licensed psychologist holding a 
conditional .prescription certificate; in Paragraph A(16), 
after "psychologist associate", added "or a licensed psy- 


chologist holding a conditional prescription certificate". Poh f : : aes 
: pervision of a certified psychologist, the board had juris 
The 2017 amendment, effective June 16, 2017, pro- diction to revoke the applicant's certification. Gares v. 


hibited the use of conversion therapy on a minor, provided NM. Bd: of Psychologist Exam'rs, 1990-NMSC-087,:110 


Scope of board's authority. — Although a psycholo- 
gist was merely an applicant for certification at the time 
the applicant engaged in sex with clients, under the su- 


that the New Mexico state board of psychologist examin- N.M. 589. 798 P.2d 190. 
ers may deny, revoke or suspend any license issued by the Am, Jue 2d, A.L.R. and C.J.S. references, — 61 Am. 
board if the licensee uses conversion therapy on a minor, Jur. 2d Physicians, Surgeons and Other Healers 8§ 74 to 
and defined certain terms, as used in this section; in Sub- 120. | 
section A, Paragraph A(15), after "following", added "a dis- Validity of legislation regulating, licensing or prescrib- 
ciplinary investigation, or", and added Paragraph A(19); ing for certification of psychologists, 81 A.L.R.2d 791. 
and added Subsection C. Bias of members of license revocation board, 97 
The 2009 amendment, effective July 1, 2009, added A.L.R.2d 1210. 
"psychologist or psy chologist associate", Sexual relations: civil liability of doctor or psychologist 
The 1996 amendment, effective May 15, 1996, substi- for having sexual relationship with patient, 33 A.L.R.3d 
tuted "five" for "four" and "eight" for "six" in the introduc- 1393. 
tory language of Subsection A, added Paragraphs A(10) Privilege, in judicial or quasi-judicial proceedings, aris- 
through A(18), deleted former Subsection B relating to ing from relationship between psychiatrist and patient, 
the time limit of the suspension of license, redesignated 44 A.L.R.8d 24. 
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Improper or immoral sexually related conduct toward 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
patient as ground for disciplinary action against physi- Providers §§ 35 to 42, 52, 
cian, dentist, or other licensed healer, 59 A.L.R.4th 1104. 


61-9-14. Violation and penalties. (Repealed effective July 1, 2028.) 


A. Itis a misdemeanor: 

(1). for any person not licensed under the Professional Psychologist Act to practice psychol- 
ogy or to represent himself as a psychologist or a psychologist associate; 

(2) for any person to practice psychology during the time that his license as a psychologist 
or psychologist associate is suspended, revoked or lapsed; or _ 

(3) for any person otherwise to violate the provisions of the Professional Psychologist 
Act. 

B. Such misdemeanor shall be punishable upon conviction by imprisonment for not more than 
three months or by a fine of not more than one thousand. dollars ($1,000) or by both such fine and 
imprisonment. Each violation shall be deemed a separate offense. 

C. Such misdemeanor shall be prosecuted by the attorney general of the state or any district 
attorney he designates. 


History: 1953 Comp., § 67-30-13, enacted by Laws "represent himself as a psychologist or psychologist asso- 


1963, ch, 92, § 13; 1983, ch. 334, § 6; 1989, ch. 41, § 15; ciate during the time that his certification"; and in Sub- 
19938, ch, 12, § 3. section B substituted "one thousand dollars ($1,000)" for 

Delayed repeals. — For delayed repeal of this section, "two hundred dollars ($200)" in the first sentence. 
see 61-9-19 NMSA 1978. 

The 1993 amendment, effective July 1, 1993, inserted ANNOTATIONS 
"tactics! psychology.orito!in :Paragraphi()iof Subsec- Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Am. 
tion A. Jur. 2d Physici 

The 1989 amendment, effective June 16, 1989, deleted re ict Spal clare iS MRR eO ne es Em R EE eRe eae 
‘after eighteen months from the effective date of the Pro- Validity of legislation regulating, licensing or prescrib- 
fessional Psychologist Act" at the end of the introductory ing for certification of psychologists, 81 A.L.R.2d 791. 
paragraph of Subsection A; substituted "licensed" for "cer- 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
tified" in Subsection A(1); in Subsection A(2) substituted Providers §§ 28, 33. ; 


"practice psychology during the time that his license" for 


61-9-15. Injunctive proceedings. (Repealed effective July 1, 2028.) 


A.. The board may, in the name of the people of the state of New Mexico, through the attorney 
general of the state of New Mexico, apply for an injunction in any court of competent jurisdiction 
to enjoin any person from committing any act declared to be a misdemeanor by the Professional 
Psychologist Act. 

B. Ifit be established that the defendant has been or is committing an act declared to be a mis- 
demeanor by the Professional Psychologist Act, the court, or any judge thereof, shall enter a decree 
perpetually enjoining said defendant from further committing such act. 

C. Incase of violation of any injunction issued under the provisions of this section, the court, or 
any judge thereof, may summarily try and punish the offender for contempt of court. _ | 

D. Such injunctive proceedings shall be in addition to, and not in lieu of, all penalties and other 
remedies in the Professional Psychologist Act provided. 


= 
History: 1953 Comp., § 67-30-14, enacted by Laws ANNOTATIONS 
1963, ch. 92, § 14. taht 
Delayed repeals, — For delayed repeal of this section, Am. Jur, 2d, A.L.R. and C.J.S. references, — 61 Am. 
see 61-9-19 NMSA 1978. Jur. 2d Physicians, Surgeons and Other Healers 8§ 122, 
Cross references. — For injunctions, see Rules 1-065 128, 
and 1-066 NMRA. Privilege, in judicial or quasi-judicial proceedings, aris- 


ing from relationship between psychiatrist or psychologist 
and patient, 44 A.L.R.3d 24. 
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61-9-16. Scope of act. (Repealed effective July 1, 2028.) 


A. Nothing in the Professional Psychologist Act shall be construed to limit: 

(1). the activities, services and use of an official title on the part of a person in the employ 
of a federal, state, county or municipal agency or of other political subdivisions or any educational 
institution chartered by the state insofar as such activities, services and use of any official title are 
a part of the duties of his office or position with the agency or institution; 

(2) the activities and services of a:student, intern or resident in psychology pursuing a 
course of study in psychology at a school or college if these activities and services constitute a part 
of his supervised course of study and no fee is charged directly by the student, intern or resident; or 

(3) the activities of an applicant working under supervision seeking licensure pursuant to 
the Professional Psychologist Act. 

B. Nothing in the Professional Psychologist Act shall in any way restrict the use of the 
term "social psychologist" by any person who has received a doctoral degree in sociology or 
social psychology from an institution whose credits in sociology or social psychology are ac- 
ceptable by a school or college and who has passed comprehensive examinations in the field of 
social psychology as a part of the requirements for the doctoral degree or has had equivalent 
specialized training in social psychology and who has notified the board of his intention to 
use the term "social psychologist" and filed a statement of the fact demonstrating his compli- 
ance with this subsection. A social psychologist shall not practice in any psychological spe- 
cialty outside that of social psychology without complying with the provisions of the Profes- 
sional Psychologist Act. 

C, Lecturers in psychology from any school or college may utilize their academic or research 
titles when invited to present lectures to institutions or organizations. 

D. Nothing in the Professional Psychologist Act prohibits qualified members of other profes- 
sional groups who are licensed or regulated under the laws of this state from engaging in activities 
within the scope of practice of their respective licensing or regulation statutes, but they shall not 
hold themselves out to the public by any title or description of services that would lead the public 
to believe that they are psychologists, and they shall not state or imply that they are licensed to 
practice psychology. 

E. . Nothing in the Professional Psychologist Act shall be construed to prevent an alternative, 
metaphysical or holistic practitioner from engaging in nonclinical activities consistent with the 
standards and codes of ethics of that practice. 

F. Specifically exempted from the Professional Psychologist Act are: 

(1) alcohol or drug abuse counselors working under appropriate supervision for, a non- 
profit corporation, association or similar entity; 

(2) peer counselors of domestic violence or independent-living peer counselors working 
under appropriate supervision in a nonprofit corporation, association or similar entity; 

(3) duly ordained, commissioned or licensed ministers of.a church; lay pastoral-care as- 
sistants; science of mind practitioners providing uncompensated counselor or SperADist services on 
behalf of a church; and Christian science practitioners; 

(4) students enrolled in a graduate-level counselor and therapist training program and 
rendering services under supervision; 

(5) hypnotherapists certified by the American council of hypnotist examiners or the 
southwest hypnotherapists examining board, providing nonclinical services from July 1, 1994 to 
June 30, 1998; 

(6) pastoral counselors with master's or doctoral degrees, who are ectinied by the Ameri- 
can association of pastoral counselors; and — 

(7) practitioners of Native American healing arts. 


History: 1953 Comp., § 67-30-15, enacted by Laws The 1996 amendment, effective May 15, 1996, added 
1963, ch. 92, § 15; 1989, ch. 41, § 16; 1993, ch. 12, § 4; Paragraph A(3), and, in Subsection E, deleted the Para- 
1996, ch. 54, § 10. graph (1) designation and redesignated former Paragraph 

Delayed repeals. — For delayed repeal of this section, (2) as Subsection F and made related changes, and deleted 
see 61-9-19 NMSA 1978. "from July 1, 1994 to June 30, 1998" from the end of Para- 

graph F\6), 
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The 1993 amendment, effective July 1, 1993, deleted 
"as defined in the Professional Psychologist Act" following 
"college" in Paragraph (2) of Subsection A, in the first sen- 
tence of Subsection B, and in Subsection C; in Subsection 
D, substituted "who are licensed or regulated under the 


laws of this state from engaging in activities within the , 


scope of practice of their respective licensing or regulation 
statutes" for "from engaging in activities consistent with 
the standards and ethics of their respective professions’; 
and added Subsection E. 


The 1989 amendment, effective June 16, 1989, in... Jur.2d Physicians, Surgeons and Other Healers §§ 31, 63, 


Subsection A(1), substituted "the agency or institution" 
for "such agency or institution or a private agency or 
business in which the psychological services performed 
are the requirements of a salaried position, provided 
that such private agency or business does not charge a 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-9-17.1 


fee for such services"; deleted former Subsection B, relat- 
ing to employment of psychologists by corporations, part- 
nerships or business associations; redesignated former 
Subsection C as present Subsection B and made a minor 
stylistic change therein; redesignated former Subsection 
D as present Subsection C; apd added present) Subsec- 
tion D. 


ANNOTATIONS. | 
' Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 


132. 
Validity of legislation regulating licensing or prescrib- 


‘ing for certification of psychologists, 81 A.L.R.2d 791. 


Si stalg Drugs; medicines. (Repealed effective July 1, 2028. ). 


A Except as provided in Subsections B and C of this. section, psychologists or psychologist as- 
sociates shall not administer or prescribe drugs or medicine or in any manner engage in the prac- 


tice of medicine as defined by the laws of this state. 


B. .A licensed psychologist holding a conditional prescription certificate may prescribe psycho- 
tropic medication under the supervision of a supervising clinician pursuant to the Professional - 


Psychologist Act. 


C. A prescribing psychologist may prescribe PRISIARET PRES medication pursuant to the Profes- 


sional Psychologist Act. 


History: 1953 Comp., § 67-30-16, enacted by Laws 
1963, ch. 92, § 16; 1983, ch. 334, § 7; 1989, ch. 41,§ 17; 
2002, ch..100, § 5; 2019, ch. 19, § 4. 

Delayed repeals. — For delayed repeal of ek section, 
see 61-9-19 NMSA 1978. ; 

Cross references, — For definition of "practice of med- 
icine," see 61-6-6 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, pro- 
vided that a licensed psychologist holding a conditional 
prescription certificate may prescribe psychotropic medi- 
cation under the supervision of a supervising clinician; in 
Subsection B, after "supervision of a", deleted "licensed 
physician" and added "supervising clinician". 

The 2002 amendment, effective July 1, 2002, inserted 
the exception clause in Subsection A; and added Subsec- 
tions B and C. 


The 1989 amendment, effective June 16, 1989, substi- 
tuted "licensed" for "certified". 


ANN! OTATION s 


Law reviews. — For case note, "Workers' Compensa- 
tion Law: A Clinical Psychologist Is Qualified to Give Ex- 
pert Medical Testimony Regarding Causation: Madrid v. 
University of California, d/b/a Los Alamos National Labo- 
ratory," see 18 N.M.L. Rev. 637 (1988), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers §§ 36, 50. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers § 15, 26, 27. 


61-9-17.1. Conditional Hiaseernti de certificate; prescription editifivates 
application; requirements; rulemaking by board; issuance, . 
denial, renewal and revocation of certifsation: (Repealed 


effective July 1, 2028.) 


A. A psychologist may apply to the board for a conditional prescription certificate, The applica- 
tion shall be made on a form approved by the board and be accompanied by evidence satisfactory 


to the board that the applicant: 


(1) has completed a doctoral program in psychology from an accredited institution of 
higher education or professional school, or, if the program was not accredited at the time of the 
applicant's graduation, that the program meets professional standards determined acceptable by 


the board; 


(2) holds a current license to practice psychology i in New Mexico; .. 

(3) has successfully completed pharmacological training from an iretiiadod of higher emt 
cation approved by the board and the New Mexico medical board or from a provider of continuing 
education approved by the board and the New Mexico medical board; 
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(4) has passed a national certification examination approved by the board and the New 
Mexico medical board that tests the applicant's knowledge of pharmacology in the diagnosis, care 
and treatment of mental disorders; 

(5) within the five years immediately preceding the date of application, has successfully 
completed an organized program of education approved by the board and the New Mexico medical 
board and consisting of didactic instruction of no fewer than four hundred fifty classroom hours in 
at least the following core areas of instruction: 

(a) neuroscience; 

(b) pharmacology; 

(c) psychopharmacology; 

(d) physiology; 

(e) » pathophysiology; . 

(f) appropriate and relevant eheaiont and falisrretorye assessment; and 
(g) clinical pharmacotherapeutics; 

(6) within the five years immediately preceding the date of application, has been certified 
by each of the applicant's supervising independently licensed prescribing clinicians as having suc- 
cessfully completed a supervised and relevant clinical experience, approved by the board and the 
New Mexico medical board, of: 

(a) no less than an eighty-hour practicum in clinical assessment and pathophysiology 
under the supervision of an independently licensed prescribing physician; and 

(b) an additional supervised practicum of at least four hundred hours treating no 
fewer than one hundred patients with mental disorders, the ‘practica to have been supervised by 
any one or a combination of a psychiatrist or other appropriately trained independently licensed 
prescribing physician and determined by the board and the New: Mexico medical board to be suf- 
ficient to competently train the applicant in the treatment of a diverse patient population, One-to- 
one supervision shall be provided either face-to-face, telephonically or by video conference; 

(7). has malpractice insurance in place, sufficient to satisfy the rules adopted by the board 
and the New Mexico medical board, that will cover the applicant during the period the conditional 
prescription certificate is in effect; and 

(8) meets all other requirements, as determined by rule of the board, for obtaining a con- 
ditional prescription certificate. 

B. The board shall issue a conditional prescription certificate if it finds that the applicant has 
met the requirements of Subsection A of this. section. The certificate shall be valid for a period of 
two years, at the end of which the holder may again apply pursuant to the provisions of Subsection 
A of this section. A psychologist with,a conditional prescription certificate may prescribe psychotro- 
pic medication under the supervision of a supervising clinician subject.to the following conditions: 

(1). the psychologist shall continue to hold a current license to practice psychology in New 
Mexico and continue to maintain malpractice insurance; , 

(2) the psychologist shall notify the board of the name of the psychologist’ 8 supervising 
clinician; and 

(3) a supervising clinician shall notify the supervising clinician's own, licensing board of 
the name of each psychologist under the supervising clinician's supervision. 

_C. A supervising clinician shall not be liable for the acts of a psychologist under the supervis- 
ing clinician's supervision unless the injury or loss arises from those.acts under the direction and 
control of the supervising clinician. .. 

D.. A psychologist may apply to the board for a prescription certificate. The application shall be 
made on a form approved by the board and be accompanied by evidence satisfactory to the board 
that the applicant: 

» ,(1) has been issued a conditional prescription certificate and hea successfully completed 
two years of prescribing psychotropic medication as certified by the supervising clinician; 

(2) has: successfully undergone a process of independent peer review approved by the 
board and the New Mexico medical board; 

(3) holds a current license to practice psychology in New Mexico; 

_, (4) has malpractice insurance in place, sufficient to satisfy the rules adopted by the board, 
that will cover the applicant as a prescribing psychologist; and 
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(5) meets all other requirements, as determined by rule of the board, for obtaining a pre- 
scription certificate. 

E. The board shall issue a prescription certificate if it finds that the seabed has met the 
requirements of Subsection D of this.section. A psychologist with a prescription. certificate may 
prescribe psychotropic inedic ation pursuant to the provisions of the Professional senate Act 
if the psychologist: 

(1) continues to held a current license to practice paictidloatt in New Mekied and tratiniite 
to maintain malpractice insurance; and 

(2) annually satisfies the continuing education requirements for soeaneitinid psychologists, 
as set by the board, which shall be no fewer than twenty hours each year. 

F, The board shall promulgate rules providing for the procedures to be followed in obtaining a 
conditional prescription certificate, a prescription certificate and renewals of a'prescription certifi- 
cate. The board may set reasonable application and renewal fees. |... 

G. The board shall promulgate rules establishing the grounds for denial, suspension or revocation 
of conditional prescription certificates and prescription certificates authorized to be:issued pursuant 
to this section, including a provision for suspension or revocation of a license to practice psychology 
upon suspension or revocation of a,certificate. Actions of denial, suspension or revocation of a certifi- 
cate shall be in accordance with the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. 


History: Laws 2002, ch. 100, § 6; 2019, ch. 19, § 5. prescribing clinicians", in Subparagraph A(6)(a), after 


Delayed repeals. — For delayed repeal of this section, 
see 61-9-19 NMSA'1978. 


The 2019 amendment, effective February 4, 2019, .. 
revised the requirements for applicants applying to the 


New Mexico state board of psychologist examiners for a 
conditional prescription certificate, revised the conditions 
under which a, psychologist with a conditional prescrip- 
tion certificate may prescribe psychotropic medication, 
added a liability provision for supervising clinicians; sub- 
stituted "medical board" for’"board of medical examiners" 
throughout; in Paragraph A(6), after "certified by", added 
“each of", and after "applicant's supervising", deleted "psy- 


"pathophysiology", added ' ‘under the supervision of an in- 
dependently licensed prescribing physician", in Subpara- 
graph A(6)(b), after ' ‘supervised by", added "any one or.a 
combination of", after ' ‘appropriately trained", added "in- 
dependently licensed prescribing", and added the last sen- 
tence; in Subsection B, after ' ‘under the supervision of a", 

deleted "licensed physician" and added,"supervising clini- 


- cian", deleted former Paragraphs B(2) and B(3) and added 


new Paragraphs B(2) and B(3); added’a new Subsection 
C and redesignated former Subsections C through F as 
Subsections D through G, respectively; and in Paragraph 
D(1), after "supervising", deleted “licensed physician" and 
added "clinician". 


chiatrist or physician" and added "independently licensed 


61-9-17.2. Prescribing practices. (Repealed effective July 1, 2028.) 


A. A prescribing psychologist or a psychologist with a conditional prescription certificate may 
administer and prescribe psychotropic medication within the recognized scope of the profession, 
including the ordering and review of laboratory tests in'‘conjunction with the fap at for the 
treatment of mental disorders. 

B. ‘When prescribing psychotropic medication for a patient, the prescribing psychologist or the 
psychologist with a conditional prescription certificate shall maintain an ongoing collaborative 
relationship with the health care practitioner who oversees the patient's general medical care to 
ensure that necessary medical examinations are conducted, the psychotropic medication is ap- 
propriate for the patient's médical condition and Bader pe ee in the en medical or 
psychological condition are discussed. 

C. The ongoing collaborative relationship shall be adiivaied pursuant to guidelines devel: 
oped by the board and' the New Mexico medical board, which shall optimize patient care: 

D. The guidelines shall ensure that the prescribing psychologist or the psychologist witha 
conditional prescription certificate and the health care practitioner coordinate, and collaborate on, 
the care of the patient to provide optimal care. Nothing in this subsection shall require a prescrib- 
ing psychologist or psychologist with a conditional prescription certificate to give prior notice to 
or obtain‘prior approval from a health care practitioner to prescribe psychotropic medication to a 
patient with whom the prescribing psychologist has established a psychologist-patient relation- 
ship; provided that the psychologist provides written notice of the prescription to the ‘health c care 
practitioner within twenty-four hours of its issuance to such patient. 

E. Acommittee composed of members of the board and the New Mexico medical board shall be 
established and, pursuant to the guidelines, shall evaluate complaints. The committee shall report 
its findings and recommendations to each board for each board's appropriate actions. 
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F. A prescription written by a prescribing psychologist or a psychologist with a conditional 
prescription certificate shall: 

(1). comply with applicable state and federal laws; 

(2) be identified as issued by the psychologist as "psychologist certified to prescribe"; and 

_ (8) ‘include the psychologist's board-assigned identification number. 

G. A prescribing psychologist or a psychologist with a conditional prescription certificate shall 
not delegate prescriptive authority to any other person. Records of all prescriptions shall be.main- 
tained in patient records. 

H. When authorized to prescribe controlled substances, a prescribing psychologist or a psy- 
chologist with a conditional prescription certificate shall file with the board in ‘a timely manner all 
individual federal drug enforcement administration registrations and numbers: The board and the 
New Mexico medical board shall maintain current records on every psychologist, including federal 
registrations and numbers. 

I. The board shall provide to the board of pharmacy and the New Mexico medical board an an- 
nual list of prescribing psychologists and psychologists with conditional prescription certificates 
that contains the information agreed upon between the board, the New Mexico medical board and 
the board of pharmacy. The board shall promptly notify the board of pharmacy of psychologists 
who are added to or deleted from the list. | 

J. For the purpose of this section: ) 

(1) "collaborative relationship" means a cooperative working rélationship Hoiweer a pre- 
scribing psychologist or a psychologist with a conditional prescription certificate and a health care 
practitioner in the provision of patient care, including diagnosis: and. degen? in the manage- 
ment and delivery of physical and mental health care; and 

(2) “health care practitioner" means a physician, eeteopHinte oiivatttan nurse practitioner, 
physician assistant. or clinical nurse specialist. oni 


History: Laws 2002, ch. 100, § 7; 2019, ch, 19, § 6. 
Delayed repeals. — For delayed repeal of this section, 
see 61-9-19 NMSA ‘1978. 


redesignated former Subsections'C through G as Sub- 
sections F through J, respectively;in Subsection “D, af- 
ter "conditional prescription certificate and the", deleted 


The 2019 amendment, effective February 4, 2019, re- 
quired prescribing psychologists and psychologists with 
a conditional prescription certificate to provide written 
notice to health care practitioners within 24 hours of a 
prescription to a practitioner's patient; substituted "medi- 
cal board" for "board of medical examiners" throughout; 
added new subsection designations "C","D", and "E" and 


"treating physician" and added "health care practitioner", 
and after "to provide optimal care.", added the remainder 
of the subsection; in: Subsection H, after "federal drug’ en- 
forcement", deleted "agency" and added "administration"; 
and in Paragraph J(2), after "nurse practitioner", added 
"physician assistant or clinical nurse specialist". 


61-9-17.3. Prescription monitoring program; board to promulgate rules. 
(Repealed effective July 1, 2028.) 


By January 1, 2020, the board shall promulgate rules to carry out the provisions of the prescrip- 
tion monitoring program established by Section 26-1-16.1 NMSA 1978 insofar as that program 


applies to prescribing psychologists. 


History: Laws 2019, ch. 19, § 8.. 
Delayed repeals. — For delayed repeal of this section, 


Emergency clauses. — Laws 2019, ch. 19, § 11 con- 
tained an emergency clause and was approved Febru- 
ary 4, 2019. 


see 61-9-19 NMSA 1978. 


61-9-18. Privileged communications. (Repealed effective July 1, 2028.) 


» A licensed psychologist or psychologist associate shall not be examined without the consent of 
his client as to any communication made by the client to him or his advice given in the course of 
professional employment; nor shall a licensed psychologist's or psychologist associate's secretary, 
stenographer, clerk or any person supervised by the psychologist or psychologist associate be ex- 
amined without the consent of his employer concerning any fact the knowledge of which he has 
acquired in such capacity. 


Delayed repeals. — For delayed repeal of this section, 
see 61-9-19 NMSA 1978. 


History: 1953 Comp., § 67-30-17, enacted by Laws 
. 1963, ch. 92, § 17; 1983, ch. 334, § 8; 1989, ch. 41, § 18. 
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61-9-19 


The 1989 amendment, effective June 16, 1989, twice 
substituted "licensed psychologist" for "certified psycholo- 
gist", and substituted "clerk or any person supervised by 
the psychologist or psychologist associate" for “or clerk". 


ANNOTATIONS 


Law reviews. — For case note, "Workers' Compensa- 
tion Law: A Clinical Psychologist Is Qualified to Give Ex- 
pert Medical Testimony Regarding Causation: Madrid v. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-9-19 


University of California, d/b/a Los Alamos National Labo- 
ratory," see 18 N.M.L. Rev. 637 (1988), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur. 2d Physicians, Surgeons and Other Healers §§ 169, 


170. 


Privilege, judicial or quasi-judicial proceedings, arising 
from relationship between psychiatrist and patient, 44 
A.L.R.3d 24, — 


61-9-19. Termination of agency life; delayed repeal. (Repealed eee 


July 1, 2028.) 


The New Mexico state board of psychologist examiners is terminated on July 1, 2027 pursuant 
to the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate according 
to the provisions of the Professional Psychologist Act until July 1, 2028. Effective July 1, 2028, the 


Professional Psychologist Act is repealed. 


History: 1958 Comp., § 67-30-18, enacted by Laws 
1978, ch. 188, § 2; 1981, ch. 241, § 22; 1985, ch. 87, § 7; 
1989, ch. 41, § 19; 1996, ch. 51, § 8; 1996, ch. 54, § 11; 
1997, ch, 46, § 9; 2003, ch. 428, § 9; 2009, ch. 96, § 6; 
2015, ch. 119, § 7; 2021, ch. 50, § 4. 

The 2021 amendment, effective June 18, 2021, ex- 


tended the sunset date for the New Mexico state board © 


of psychologist examiners, and changed "July 1, 2021" to 
"July 1, 2027" and "July 1, 2022" to "July 1, 2028". 

The 2015 amendment, effective June 19, 2015, ex- 
tended the termination date for the New Mexico state 
board of psychologist examiners to July 1, 2021, and the 
repeal date to July 1, 2022. 

The 2009 amendment, effective July 1, 2009, extended 
the termination date to July 1, 2015 and ‘the repeal date 
to July 1, 2016. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "the Professional Psychologist Act" for "Chapter 61, 


Article 9 NMSA 1978" throughout the section, and in the 
first sentence substituted "2009" for "2003" and in the sec- 
ond and third sentences substituted "2010" for "2004", 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "2008" for "1997", substituted "2004" for "1998", and 
substituted "July 1, 2004, Chapter 61, Article 9 NMSA 
1978" for "July 1, 1998 Article 9 of Chapter 61, NMSA 
1978". 

The 1996 amendment, effective May 15, 1996, substi- 


~ tuted "1997" for "1995" in the first sentence and "1998" for 


"1996" in the second and third sentences. This section was 
also amended by Laws 1996, ch. 51, § 8. The section was 
set out as amended: by Laws 1996, ch. 54, § 3. See 12-1-8 
NMSA 1978. 

The 1989 amendment, effective June 16, 1989, eahals 
tuted "1995" for "1991" in the first sentence, and substi- 
tuted "1996" for "1992" in the second and third sentences. 


ARTICLE 9A 
Counseling and Therapy 


Sec. 

61-9A-1. 
61-9A-2, 
61-9A-3, 
61-9A-4, 


Short title. (Repealed effective July 1, 2028.) 
Purpose. (Repealed effective July 1, 2028.) 
Definitions. (Repealed effective July 1, 2028.) 
License or registration required. (Repealed ef- 
fective July 1, 2028.) 
Scopes of practice. (Repealed effective July 1, 
2028.) 
Exemptions. (Repealed effective July 1, 2028.) 
Board created; members; appointment; terms; 
compensation. (Repealed effective July 1, 
2028.) 
61-9A-7.1. Actions of board; immunity; certain records 
not public records. (Repealed effective 
July 1, 2028.) 
61-9A-8, Department duties. (Repealed effective July 1, 
2028.) 
61-9A-9. Board; powers and duties. (Repealed effective 
July 1, 2028.) 
61-9A-10, Professional mental health counselor; require- 
ments for licensure. (Repealed effective 
July 1, 2028.) 
61-9A-11. Professional clinical mental health counselor; 
requirements for licensure. (Repealed ef- 
fective July 1, 2028.) 


61-9A-5. 


61-9A-6. 
61-9A-7. 


61-9A-14.2. 
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_61-9A-14.1, 


'61-9A-11.1. Professional clinical mental health coun- 


selor; requirements for licensure. (Re- 
pealed effective July 1, 2028.) 

61-9A-11.2, Repealed. 

61-9A-12. Marriage and family therapist; requirements 
for licensure. (Repealed effective July 1, 
2028.) 

61-9A-12.1. Licensed associate marriage and family 
therapist or counselor; requirements for li- 
censure. (Repealed effective July 1, 2028.) 

61-9A-13. Professional art therapist; requirements for li- 
censure. (Repealed effective July 1, 2028.) 

61-9A-14. Requirements for licensed mental health coun- 

selor. (Repealed effective July 1, 2028.) 

Substance abuse associate; requirements for 
licensure. (Repealed effective July 1, 2028,) 

Alcohol and drug abuse counselor; require- 
ments for licensure. (Repealed sept by 
July 1, 2028.) 

Alcohol and drug, abuse counselor; require- 
ments for grandfathered licensure. (Re- 
pealed effective July 1, 2028.) 

Licensed substance abuse associates; medi- 
cal assistance; reimbursement for services. 

61-9A-15. Examinations. (Repealed effective July 1, 2028.) 


61-9A-14.3. 


61-9A-14.4. 
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61-9A-1 COUNSELING AND THERAPY 61-9A-3 


Sec. 71 Sec. 

61-9A-16. Temporary - licensure. ‘(Repealed _ effective 61-9A-26. License and registration; denial, suspension 
July 1, 2028.) . and revocation. (Repealed effective July 1, 

61-9A-17 to 61-9A-21.1. Repealed: 2028.) 

61-9A-22. . Expedited licensure by credentials. (Piwialed 61-9A-27. Privileged communications. (Repealed. effec- 
effective July 1, 2028.) tive July 1, 2028.) 

61-9A-23. License and registration renewal, (Repealed 61-9A-28. Criminal offender's character evaluation. (Re- 
effective July 1, 2028.) 5 pealed effective July 1, 2028.) 

61-9A-24. License and registration fees. (Repealed effec- 61-9A-29, Injunctive proceedings, (Repealed effective 
tive July 1, 2028.) July 1, 2028.) 

61-9A-25. Fund created. (Repealed effective July i, 61-9A-30, Termination of agency life; delayed repeal. 

: 2028.) (Repealed effective “yin 1, 2028.) 


61- 9A-1. Short title. (Repealed effective July 1, 2028.) 
Chapter 61, Article 9A NMSA ‘1978 may be cited as the "Counseling and Therapy Practice Act". 


History: Laws 1998, ch. 49, § 1; 1999, ch. 161, § 1. The 1999 amendment, effective July 1, 1999, substi- 


Delayed repeals. — For delayed repeal of this section, tuted "Chapter 61, Article 9A NMSA 1978" for "Sections 1 


see 61-9A-80 NMSA 1978, © through 30 of this act", 


61-9A-2. Purpose. (Repealed effective July 1, 2028.) 


In the interest of public health, safety and welfare and to protect the public from unprofessional, 
improper, incompetent and unlawful counseling and therapy practice, it is necessary to provide 
laws and regulations to govern the practice of counseling and therapy. The primary responsibility 
and obligation of the counseling and therapy practice board is to protect the public. 


History: Laws 1993, ch. 49, § 2. Delayed repeals. — For delayed repeal of this section, 
Tat see 61-9A-30 NMSA 1978. 


61-9A-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Counseling and Therapy Practice Act: 

A. "accredited institution" means a university or college accredited by an accrediting agency of 
institutions of higher education; 

B... "appraisal" means selecting, administering, scoring and interpreting instruments designed 
to assess a person's aptitudes, attitudes, abilities, achievements, interests, personal characteristics 
and current emotional or mental state by appropriately educated, trained and experienced clini- 
cians and the use of nonstandardized methods and techniques for understanding human behavior 
in relation to coping with, adapting to or changing life situations of a physical, mental or emotional 
nature; "appraisal" shall not be construed to permit the performance of any act. that a counselor or 
a therapists is not educated, trained and licensed to perform; 

C. ‘appropriate’ clinical supayvision , means, as defined by rule, supervision provided by a li- 
censed: ) 
(1) professionel clinical mental health counselor; 

(2) marriage and family therapist; 

(3) professional art therapist; 

(4) psychiatrist;. 

(5) clinical psychologist; : 

(6) clinical-nurse specialist in psychiatry; 

(7) independent social worker with two years of mental health and supervised clinical 
experience; or. ; 

(8) alcohol and drug abuse counselor with three years of work experience in the field of 
alcohol and drug abuse prior to providing supervision; 

D. "appropriate clinical supervisor for substance abuse associate" means a person who has 
education and experience specific to the career track of the associate and has training in transmit- 
ting knowledge, skills and attitudes through a relational process that includes direct oversight of 
the clinical work; 
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61-9A-3 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-9A-3 


EK. "approved clinical supervisor" means a person who is a licensed professional clinical men- 
tal health counselor, licensed marriage and family therapist, licensed professional art therapist, 
licensed psychiatrist, licensed clinical psychologist, clinical nurse specialist in psychiatry or li- 
censed independent social worker and provides supervision to a licensed mental health counselor 
or Phenapist; 

F. "art therapy" means the rendering of art therapy principles whereby communication is facili- 
tated through therapeutic counseling and art media. This involves the application of the principles 
of human development and psychological theories, which are implemented in the full spectrum of 
models of assessment and treatment, including psychodynamics and cognitive, interpersonal and 
other therapeutic means to individuals, couples, families, groups and communities for the promo- 
tion of optimal mental health; 

G. "board" means the counseling and therapy practice board; 

H. ."client contact hours" means the face-to-face time spent witha client to appraise, assess, 
evaluate, diagnose, treat psychopathology and provide counseling services; 

I. "clinical counseling" means the rendering of counseling services involving the application of 
principles of psychotherapy, human development, learning theory, diagnosis, treatment and the 
etiology of mental illness and dysfunctional behavior to individuals, couples, families or groups 
for the purpose of assessing and treating psychopathology and promoting optimal mental health; 

J. "consultation" means the voluntary, nonsupervisory relationship between professionals or 
other pertinent persons, in application of scientific counseling, guidance and human development 
principles and procedures to provide assistance in understanding and resolving a current or po- 
tential problem that the consultee may have in relation 'to a third party, be it an individual, group, 
family or organization; 

K. "counselor training and education" means a process that prepares counselors and thera- 
pists in both didactic and clinical aspectsiof counseling; 

L. "course" means an integrated, organized course of study, which encompasses a minimum of 
one school semester or equivalent hours; 

M. "counseling" means the application of scientific principles and procedures in therapeutic 
counseling, guidance and human development to provide assistance in understanding and solv- 
ing a mental, emotional, physical, social, moral, educational, spiritual or career wheal and 
adjustment problem that a client may have; 

N. "counseling-related field" as defined by rule, means a degree'in aoubente laieirisedtens ieee 
health-community counseling or agency counseling; psychology, clinical psychology or counseling 
psychology; human services; family services; human and family’ AE i art osbveleh or art jai reap 
tion with an emphasis in art therapy; 

O. "department" means the regulation and btoendiong dephrimeat or the division of the dapenie- 
ment designated to administer the counseling and therapy practice board; . 

P. "diagnosis and treatment planning" means assessing, analyzing and providing diiaprostic 
descriptions of mental, emotional or behavioral conditions; exploring possible solutions; and de- 
veloping and implementing a treatment plan for mental, emotional and psychosocial adjustment 
or development. "Diagnosis and treatment planning" shall not be construed to permit the perfor- 
mance of any act that counselors or therapists are not educated, trained and licensed 'to perform; 

Q. "evaluation" means the act of making informed decisions! based on the use and analysis of 
pertinent data; 

R. "internship" means a distinctly defined, pre-graduate, en tp clinical experience in 
which the student refines, enhances and integrates professional knowledge with basic counselor 
or therapist skills appropriate to the student's program and bg inade for bosteradua profes- 
sional placement; 

S. "licensure" means the process by Any a state agency or terete ens permission 
to an individual to engage in a given profession and to use the designated title of that profession 
after the applicant has attained the minimal degree of competency necessary ta ensure that the 
publi¢ health, safety and welfare are reasonably well protected; 

T. "marriage and family therapy" means the assessment, diagnosis and teatmens of nervous 
and mental disorders, whether cognitive, affective or behavioral, within the context of marriage 
and family systems; 
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61-9A-3 COUNSELING AND THERAPY 61-9A-3 


‘U. "mental disorder" means any of several conditions or disorders that meet the diagnostic cri- 
teria contained in the diagnostic and statistical manual of the American psychiatric association or 
the world health organization's international classification of mental disorders; 

V. "practicum" means a distinctly defined; supervised clinical experience in which the student 
develops basic counselor or therapist skills and integrates professional knowledge, which practi- 
cum is completed prior to or concurrent with an internship; 

W. "program" means a structured sequence of curricular and clinical experiences housed 
within an academic unit; 

X. "referral" means evaluating and identifying the needs of a client to determine the advisabil- 
ity of referrals to other specialists, advising the client of such judgments and communicating as 
requested or deemed appropriate to such referral sources; 

Y. "research" means a systematic effort to collect, analyze and interpret quantitative or qual- 
itative data that describe how social characteristics, behavior, emotions, cognition, disabilities, 
mental disorders and Sa TEP a transactions alps individuals, couples, families and organi- 
zations interact; | 

Z. "standard" means a oT criterion that must be met; and 

AA. "substance abuse-related field" means a degree in guidance counseling, pigadal health- 
community counseling, agency counseling, psychology, clinical psychology, counseling psychology, 
human services, family services, human and family studies, social work, art therapy or art educa- 
tion with appropriate clinical background and two hundred seventy-six clock hours in education or 
training in alcohol and drug abuse:counseling. 


History: Laws 1993, ch. 49, § 3; 1996, ch. 61, § 1; changed "consulting and consultation" to "consultation" in 
1999, ch. 161, § 2; 2008, ch. 422, § 1; 2005, ch. 210, § 1; Subsection J; deleted from Subsection N the former pro- 
2021, ch. 99, § 1; 2022, ch. 39, § 43, vision that "counseling-related field" include those fields 

Delayed repeals, = For delayed repeal of this ai ky in which training includes coursework in the diagnosis 
see 61-9A-30 NMSA 1978. and treatment of mental disorders, added psychology to 

The 2022 amendment, effective May 18, 2022, revised the list of counseling-related fields and deleted the re- 
the definition of "appropriate clinical supervision" and re- quirement that art education include appropriate clinical 
moved the definition of "defined by rule", as used in the background to meet the clinical core curriculum; deleted 
Counseling and Therapy Practice Act; in Subsection C, . the definition of "counseling and therapy practice" in for- 
Paragraph C(8), after "drug abuse counselor", deleted "A mer Subsection O; deleted the definition of "counselor and 
licensed alcohol and drug abuse counselor shall have com- therapist practitioner" in former Subsection P; added the 
pleted" and added "with"; and deleted Subsection O and definition of "defined by rule" in Subsection O; deleted the 
redesignated former Subsections P through BB as Subsec- definition of "drug abuse counselor" in former Subsection 
tions O through AA, respectively. S, deleted the former requirement in Subsection S that 

The 2021 amendment, effective June 18, 2021, re- the experience enhance basic counseling or student devel- 
vised the definitions of terms used in the Counseling and opment and skills and integrate and-authenticate profes- 
Therapy Practice Act related to education and experience sional knowledge; deleted the definition of "licensed men- 
requirements; after "counseling psychology", added "hu- tal health counselor" in former Subsection V; deleted the 
man services; family services" throughout; in Subsection definition of "marriage and family therapist" in former 
C, Paragraph C(8), after "have completed three years of", Subsection Y; changed "classification of diseases manual" 
added "work experience in the field of", and after "alcohol to "classification of mental disorders" in Subsection V; de- 
and drug abuse", deleted "experience"; and in Subsection leted the definition of "peer counselor" in former Subsec- 
N, after "clinical psychology", added "or". tion AA; deleted the definition of "practice of alcohol or 

The 2005 amendment, effective June 17, 2005, de- drug abuse counseling” in former Subsection BB; deleted 
leted the definition of "alcohol abuse counselor" in former the definition of "practice of art therapy" in former Subsec- 
Subsection B; deleted the definition of "appraisal" in for- tion CC; deleted the definition of "practice of marriage and 
mer Subsection C; changed "appropriate supervision" to family therapy" in former Subsection DD; deleted the defi- 
"appropriate clinical supervision" as the defined term in nition of "practice of professional clinical mental health 
Subsection C; deleted "licensed professional health coun- counseling" in former Subsection EE; deleted ‘the defini- 
selor" in Subsection C(1); added Subsections C(6) and (7); tion of "practice of professional mental health counseling" 
deleted from former Subsection E the requirement that in former Subsection FF; deleted the definition of "prac- 
three years of alcohol and drug experience be acquired by tice of registered mental health counseling" and "practice 
an alcohol and drug abuse counselor after licensure and of licensed mental health counseling" in former Subsec- 
the former provision that supervision may be provided by tion GG; deleted the definition of "practice of registered 
a clinical nurse specialist in psychiatry or licensed inde- independent mental health counseling": in former Sub- 
pendent social worker with two years of mental health section HH; provided in Subsection W that "practicum" 
and supervised'clinical experience; added the definition of includes the development of basic counselor or therapist 
“appropriate clinical supervisor for substance abuse asso- skills and that practicum may be completed ‘concurrent 
ciate" in Subsection D; changed "appropriate clinical su- with an internship; deleted the definition of "professional 
pervision" to "approved clinical supervisor" as the defined art therapist" in former Subsection KK; deleted the defini- 
term in Subsection E; provided in Subsection E that an tion of "professional clinical mental health counselor" in 

approved clinical supervisor is a person who provides su- former Subsection LL; deleted the definition of "profes- 

pervision to a licensed mental health counselor or thera- sional mental health counselor" in former Subsection MM; 

pist; added the definition of "art therapy" in Subsection F; deleted the definition of "registered independent mental 
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61-9A-4 


health counselor" in former Subsection PP; deleted the 
definition of "substance abuse counselor" in former Sub- 
section RR; deleted the definition of “substance abuse 
trainee" in former Subsection SS; deleted the definition of 
"supervision" in former Subsection TT; and added the defi- 
nition of "substance abuse-related field" in Subsection BB, 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


The 2003 amendment, effective June 20, 2003, re- 


wrote this section to the extent that a detailed comparison 
is impracticable. 

The 1999 amendment, affective July 1, 1999, sub- 
stituted "a person" and "a licensed person" for "an indi- 
vidual" throughout: the section; substituted "regional" 
for "nationally recognized" and deleted "or;an approved 
institution or program as determined by the board" in 


Subsection A; inserted "alcohol and drug abuse counselor’ 


or independent" and deleted "psychiatric nurse or other 
similar supervision approved by the board" following "so- 
cial worker" in Subsection E; added Subsections G, N, Y, 
and KE and redesignated the remaining subsections ‘ac- 
cordingly; inserted "assessing and" in Subsection H; in- 


61-9A-4 


limited to" following "include" in Subsection. T; deleted 
"married" preceding "couples" in Subsection U; inserted 
"clinical", deleted "including psychopathology" following 
"disorders" and "but is not limited to" following "includes" 
in Subsection V; deleted "but not limited to" following "in- 
cluding" in Subsections W and X; substituted "licensed" 
for "registered" in Subsections DD and GG; substituted 
"licensed by" for "registered with" in Subsection DD; and 
substituted "direct observation" for "appropriate supervi- 
sion" in Subsection GG, 

The 1996 amendment, effective July 1, 1996, added 
Subsections B, C, M, Q, BB and CC and redesignated the 
remaining subsections accordingly, substituted "counsel- 
ing and therapy practice" for "counselor and therapist 
practice" at the beginning of Subsection J, added "alco- 
hol abuse counseling, drug abuse counseling and alcohol 
and drug abuse counseling" at the end of Subsection J, 
inserted "registered mental health counselors, registered 


“independent mental health counselors, alcohol abuse 


serted "licensed or registered" preceding ‘practice of" ‘and 


inserted "independent mental health counseling" preced- 
ing "marriage" in Subsection K; inserted "assessment" in 
Subsection P; substituted "a person who is licensed for 
independent" for "an individual who engages in the" in 
Subsection Q; substituted "or" for "and" in Subsection §; 
substituted "licensed practice" for "rendering" in Subsec- 
tions U, V, and W; substituted "licensed practice of coun- 
seling services" for "rendering" and deleted "but are not 


counselors, drug abuse counselors and alcohol and drug 
abuse counselors" near the end of Subsection K, substi- 
tuted "marriage" for "marital" in Subsections N and S, 
added "as defined by regulation of the board" at the end of 
Subsection R and in the second sentence’ of Subseé¢tion §, 
substituted "married" for "marital" in the second sentence 
of Subsection S, substituted "registered with" for "certified 
by" in Subsection AA, and made stylistic changes pd 
out the section. 


61-9A-4. License or registration required. (Repealed effective Ley. NS 


2028.) 


A. Unless licensed or registered to practice under the Counseling and Therapy Practice Act, no 


person shall engage in: 


(1) the practice of srofeasidrial mental health counseling; 

(2) the practice of professional clinical mental health counseling; 

(3) marriage and family therapy; 

(4) professional art therapy; 
(5), counseling as a licensed mental health counselor; 

(6) counseling.as a licensed associate marriage and family therapist; or 
(7) counseling as a registered independent mental health counselor. 


B. Unless licensed to practice under the Counseling and Therapy fre Chice Act, no person shall 


engage Nsw! ( 


(1) the practice of alcohol and drug abuse counseling; 


(2) the practice of alcohol abuse counseling; 


1. (8) .the practice of drug abuse counseling; or 
(4) substance abuse counseling as a substance abuse associate. 


History: Laws 1993, ch. 49, § 4; 1996, ch. 61, 
§ 2; 1999, ch. 161, § 3; 2003, ch. 422, § 2; 2005, ch. 210, 
§ 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq, 

The 2005 amendment, effective June 17, 2005, de- 
leted. "registered independent mental health counselor" in 
Subsection A(6); changed "registered mental health coun- 
selor'. to "registered independent. mental health coun- 
selor" in Subsection A(7); and changed "trainee" to "associ- 
ate" in Subsection B(4). 

The 2008 amendment, effective Bic 20, 2003, de- 
leted "the practice of" at the end of Subsections A and B; 
added "the practice,of" at the beginning of Paragraphs 
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A(1), (2), B(1).to (3); added Paragraph A(7); and substi- 
tuted "trainee" for "intern" at the end of Paragraph B(4). 

The 1999 amendment, effective July)1, 1999, deleted 
"After July 1, 1994" at the beginning of Subsection A, 
substituted "licensed" for "registered" in Subsection A(5), 
added Subsection A(6), deleted "After January 1, 1998" at 
the beginning of Subsection B and deleted,"or registered" 
preceding "to practice”. 

The 1996 amendment, effective July 1, 1996, substi, 
tuted "registration" for "certificate" in the section: heading, 
designated the former introductory, paragraph as Subsec- 
tion A, substituted "registered" for "certified" near the be- 
ginning of Subsection A, redesignated former Subsections 
A through E as Paragraphs A(1) through sve? and added 
Subsection B. 
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61-9A-5 “+ COUNSELING AND THERAPY 61-9A-5 


61-9A-5. Scopes of practice. (Repealed effective July 1, 2028.) 


A. For the purpose of, the Counseling and Therapy Practice Act, a person is practicing as a pro- 
fessional mental health counselor, professional clinical mental health counselor, marriage and fam- 
ily therapist, professional art therapist, registered independent mental health counselor, registered 
mental health counselor, licensed mental health counselor, licensed, associate marriage and family 
therapist, alcohol and drug abuse counselor, alcohol abuse counselor, drug abuse counselor or sub- 
stance abuse associate if the person. advertises, offers to practice, is employed in a position described 
as professional mental health counselor, professional clinical mental health counselor, marriage.and 
family therapist, professional art. therapist, registered independent mental health counselor, alcohol 
and drug abuse counselor, alcohol abuse counselor, drug abuse counselor or substance abuse coun- 
selor associate, or holds out to the public or represents in any manner that the person is licensed or 
registered to practice as a counselor or therapist enumerated in this section in this state... 

B, "Practice of professional clinical mental health counseling" means the application of mental 
health, psychotherapeutic and human development principles through a therapeutic relationship to: 

(1) achieve the mental, emotional, physical, social, moral, educational, spiritual or career- 
related development and-adjustment of the client throughout the client's life; 

(2). diagnose, evaluate, prevent and treat mental, emotional or behavioral disorders and 
associated distresses that interfere with mental health; 

(3) conduct appraisal, assessments and evaluations to establish treatment goals and ob- 
jectives; and | 

(4) plan, implement and evaluate treatment plans using‘ counseling treatment interven- 
tions and strategies. 

C. "Practice of professional art therapy" means the licensed practice of counseling or therapy 
services to individuals, families or groups, of services that use art media as a means of expression 
and communication to: 

(1) achieve the mental, emotional, physical, social, moral, educational, spiritual or career- 
related development and adjustment of the client throughout the client's life; 

(2) diagnose, evaluate, prevent and treat mental, emotional or behavioral disorders and 
associate distresses that interfere with mental health; 

(3). conduct appraisal, assessments and evaluations to establish treatment goals and ob- 
jectives; and . 

(4) plan, implement and evaluate treatment plans using counseling or therapy treatment 
interventions and strategies. 

D. ‘"Practice of marriage and family therapy" means the HesHiaa practice of marriage and fatin! 
ily therapy services delivered to persons, couples and families treated singly or in groups within 
the context of family systems to: 

(1) achieve the mental, emotional, physical, social, worl; educational, spiritual or career- 
related development and adjustment of the client throughout the client's life; 

(2) diagnose, evaluate, prevent and treat mental, emotional or behavioral disorders and 
associate distresses that interfere with mental health; 

~ (8) conduct appraisal, assessments and evaluations to establish treatment goals and ob- 

jectives; and 

(4) . plan, implement and evaluate treatment plans using marriage and family therapy 
treatment interventions and strategies, 

E. -"Practice of licensed professional mental health counselor, licensed. mental health counselor, 
registered independent counselor and licensed associate marriage and family therapist under an 
appropriate clinical supervisor" consists of rendering counseling services, which may include eval- 
uation, assessment, consultation, diagnosing, development of treatment plans, case management 
counseling referral, appraisal, crisis intervention education, reporting and record keeping to indi- 
viduals, couples, families or groups as defined by rule. 

F,. The scopes of practice of alcohol.and drug abuse counseling, or both, consists of render- 
ing treatment and intervention services specific to. alcohol and other drug use disorders to per- 
sons, couples, families or groups. The services may include evaluation, assessment, diagnosis of 
chemical abuse and chemical dependency disorders only, consultation, development of treatment 
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plans, case management-counseling, referral, appraisal, crisis intervention, education, reporting 
and record keeping. Nothing in this scope of practice shall be construed as preventing licensed 
alcohol and drug abuse counselors from providing screening and referrals for mental health dis- 
orders. However, assessment, treatment and diagnosis for such disorders is not within the scope 
of practice of this license. The practice of these activities will be limited to the individual's level 
of training, education and supervised experience. The alcohol and drug abuse counselor may pro- 
vide therapeutic services that may include treatment of clients with co-occurring disorders or 
dual diagnosis in an integrated behavioral health setting in which a multidisciplinary team has 
developed a multidisciplinary treatment plan that is co-authorized by an independently licensed 
counselor or therapist. The treatment of a mental health disorder shall be supervised by an inde- 
pendently licensed counselor or therapist. 

G. The scope of practice of a substance abuse associate under the supervision by an appropri- 
ate supervisor is limited to supervised work in a public or private institution. The associate may 
be involved in taking social histories or conducting home studies. The associate utilizes the basic 
problem-solving process of gathering information, assessing that information at a beginning profes- 
sional level and developing an intervention plan. The associate may implement the plan and conduct 
follow-ups pertaining specifically to alcohol and drug abuse counseling. The associate may provide 
client education and assist a licensed counselor-therapist with group or individual counseling ses- 
sions. A substance abuse associate shall not practice independently as a private practitioner. 


History: Laws 1998, ch. 49, § 5; 1996, ch. 61, § 3; changed "trainee" to "associate" and provided that a sub- 
1999, ch. 161, § 4; 20038, ch. 422, §:3; 2005, ch, 210, § 3; stance abuse associate shall not practice independently as 
2007, ch. 166, § 1. a private practitioner. 

Delayed repeals. — For delayed repeal of this section, The 2008 amendment, effective June 20, 2003, sub- 


see 61-9A-30 NMSA 1978. 

The 2007 amendment, effective June. 15, 2007, per- 
mitted a drug and alcohol abuse counselor to provide 
therapeutic services to clients with co-occurring disorders 
or dual diagnosis and requires that treatment of a mental 
health disorder be supervised by a licensed counselor or 
therapist. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section A, added "licensed associate marriage and family 
therapist"; changed "substance abuse trainee" to "sub- 
stance abuse associate" and deleted "registered mental 
health counselor"; in Subsection B, deleted "professional 
art therapist or marriage and family therapist”; in Subsec- 
tion C, added the definition of "practice of professional art 
therapy"; in Subsection D, added.the definition of "prac- 
tice of marriage and family therapy"; in Subsection KE, 
deleted from the defined terms "registered mental health 
counselor" and the word "supervision" and changed "regu- 
lation" to "rule"; in former Subsection D, deleted the defi- 
nition of "practice of licensed professional mental health 
counselor"; in Subsection F, deleted "alcohol abuse coun- 
selors" and "drug abuse counselors"; and in Subsection G, 


stituted the present’ heading for "scope of practice"; in 
Subsection A, inserted "registered mental health coun- 
selor, licensed mental health counselor" near. the begin- 
ning, substituted "trainee" for "intern" near the middle, 
"counselor trainee" for "intern" near the end, inserted "a 
counselor or therapist enumerated in this section" near 
the end; rewrote Subsection B; added Subsections C, D, 
BK, and F. 

The 1999 amendment, effective July 1, 1999, inserted 
"registered independent mental health counselor" twice in 
Subsection A and inserted "independent" preceding "drug 
abuse". 

The 1996 amendment, effective July 1, 1996, desig- 
nated the existing provisions as Subsection A, substituted 

"registered mental health counselor, alcohol and drug 
abuse counselor, alcohol abuse counselor, drug abuse coun- 
selor or substance abuse intern" for "or registered mental 
health counselor," following "professional art therapist" 
twice in Subsection A, substituted "registered to practice 
as such" for "certified to practice as such" near the end of 
Subsection A, and added Subsection B. 


61-9A-6. Exemptions. (Repealed effective July 1, 2028.) 


A. Nothing in the Counseling and Therapy Practice Act shall be construed to prevent: 
(1) aperson who is licensed, certified or regulated under the laws of this state from engag- 
ing in activities consistent with the standards and ethics of the person's profession or practice; or 
(2) an alternative, metaphysical or holistic practitioner from engaging in nonclinical ac- 
tivities consistent with the standards and codes of ethics of that practice. 
B. Specifically exempted from the Counseling and Therapy Practice Act are: 
(1) elementary and secondary school counselors acting on behalf of their employer who are 


otherwise regulated; 


(2) peer counselors of domestic violence or independent-living peer counselors working 
under appropriate supervision in a nonprofit corporation, association or similar entity; © 
(3) duly ordained, commissioned or licensed ministers of a church providing pastoral ser- 


vices on behalf of a church; 
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(4) aperson who is enrolled in an internship or practicum under appropriate supervision and 
is in the internship or practicum for the sole purpose of acquiring an advanced degree in mental health 
counseling, marriage and family therapy or art therapy or a degree in substance abuse counseling; 

(5) practitioners of Native American healing arts; and 

(6) individuals who serve as peer counselors for a twelve-step recovery program or a simi- 
lar self-help chemical dependency recovery program that: 

(a) does not offer chemical dependency treatment; 
(b) does not charge program participants a fee; and 
(c) allows program participants to maintain anonymity. 
C. Nothing in this section shall be construed to allow an individual whose license has been lost 
or suspended by the New Mexico counseling and therapy practice board or the New Mexico state 
board of psychology examiners to avoid such loss or suspension by utilizing this exemption. 


History: Laws 1993, ch. 49, § 6; 1996, ch. 61, § 4; 
1999, ch. 161, § 5; 2003, ch. 422, § 4; 2008, ch. 428, § 1; 
2005, ch. 210, § 4. 

Delayed repeals. — For delayed repeal of this edction, 
see 61-9A-30 NMSA 1978. 

The 2005 amendment, effective June 17, 2005, a. 
leted lay pastoral-care assistants from the list of persons 
who are exempt from the act in Subsection B(3) 

The 2003 amendment, effective July 1, 2003, added 
Paragraph B(6) and Subsection C. The section was also 
amended by Laws 2003, ch. 422, § 4. The section is set out 
as amended by Laws 2003, ch. 423, § 1, See 12-1-8 NMSA 
1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "a person" for "any individual" in Subsection A(1), 
deleted "organized training program to qualify for li- 
censure as a counselor or therapist and is under direct 
supervision of a licensed counselor or therapist or other 
appropriate supervision, as approved by the board" in 
Subsection B(4), deleted Subsections B(5), B(6) and B(8) 


which read: "(5) hypnotherapists certified by the Ameri- 
can council of hypnotist examiners or the southwest hyp- 
notherapists examining board, providing nonclinical ser- 
vices from July 1, 1994 to June 30, 1998"; "(6) pastoral 
counselors with master's or doctoral degreés'who are cer- 
tified by the American association of pastoral counselors 
from July 1, 1994 to June 30, 1998"; "(8) state employees 
at the discretion of the head of the employing agency" and 
redesignated the remaining subsections accordingly. 

The 1996 amendment, effective July 1, 1996; in Sub- 
section B, substituted "the Counseling and Therapy Prac- 
tice Act" for "this act" in the introductory paragraph, 
deleted Paragraph (2): exempting alcohol or drug abuse 
counselors working under nonprofit corporations, asso- 
ciations or similar entities, deleted Paragraph (5) exempt- 
ing students enrolled in a graduate level counselor and 
therapist training program, added Paragraph (4) and re- 
designated the existing paragraphs accordingly, and sub- 
stituted "head of the employing agency" for "department 
secretary" at the end of Paragraph (8). 


61-9A-7. Board created; members; appointment; terms; compensation. 
(Repealed effective July 1, 2028.) 


A. There is created the "counseling and therapy practice board". The board is administratively 
attached to the department. — 

B. The board consists of seven members who are United States citizens, have been New Mexico 
residents for at:least five years prior to their appointment and maintain New Mexico residency 
during their appointment. Of the seven members: — 

(1) five members shall be professional members, who shall be a professional mental health 
counselor, a professional clinical mental health counselor, a marriage and family therapist, a pro- 
fessional art therapist and an alcohol and drug abuse counselor, licensed under the Counseling 
and Therapy Practice Act and shall have engaged in a counselor and therapist practice for at least 
five years. The professional mental health counselor shall also represent the registered indepen- 
dent and licensed mental health counselors; and ° 

(2) .two members shall represent the public. The public members shall not have been li- 
censed or have practiced as counselor or therapist practitioners or in any other regulated mental 
health profession, nor have any significant financial interest, either direct or indirect, in the pro- 
fessions regulated. 

C. Members of the board shall be appointed by the governor for staggered terms of four years. 
A member shall hold office until a successor is appointed. Vacancies shall be filled in the same 
manner as original appointments. No appointee shall serve more than two terms. 

D. The governor may appoint professional board members from a list of nominees submitted 
by qualified individuals and organizations, including the New Mexico counseling association, the 
New Mexico association for marriage and family therapy, the New Mexico art therapy association 
and the alcohol and drug directors association. 
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E. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act 
[10-8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 
F,.. The board shall elect annually from its membership’ a chair and @ er. and other of- 


ficers as necessary to carry out its duties: 


<3 


G. The board shall meet once a year and at other time dpamed necessary. Other aren may 
be called by the chair upon the written request of three:members of the board. A simple majority 
of the board members shall constitute:a quorum of the board. 

H. Any member failing to attend three meetings after proper:notice shall be automatically 
recommended for removal asa ihoane evenan es unless eg 08 by the board chair for one of the fol- 


lowing reasons: 


(1) extenuating circunistances viii the meyer s control, iichmiine illness; 


(2) prearranged activities out of town; or 


(3) other severe circumstances that do not allow a nerraenree to attend. 


History: Laws 1993, ch. 49, § 7; 1996, an 61, g 5; 
1999, ch, 161, § 6; 2008, ch, 422, § 5; 2021, ‘ch. 93, g 6.. 

Delayed repeals, — For delayed repeal of this section, 
see 61-94-30 NMSA 1978.. 

The 2021 amendment, effective June 18, 2021,, re- 
vised the composition of the counseling and therapy prac- 
tice board, required board. members to, maintain New 
Mexico-residency during their appointment, and reduced 
the number of times the board is required to meet.annu- 
ally; in Subsection B, after "consists of", changed "nine" to 
"seven", after "appointment", added "and maintain New 
Mexico residency during their appointment", and. after 
"Of the", changed "nine" to "seven", and.in Paragraph 
B(2), changed "four" to "two"; and in Subsection G, after 

"shall meet", changed "at least twice" to,"once", 

The 2003, ‘amendment, effective June 20, 2003, in Para- 
graph B(1), deleted the former third sentence, that read 
"These members shall not hold any elected or appointed of- 
fice in any professional organization of counseling, psychol- 
ogy or closely related field during their tenure on the board, 
nor shall they be school owners"; and added Subsection H. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section B(2) deleted the third sentence, which read: "The 
initial professional members shall meet requirements for 
licensure and be licensed within one year after the effec- 
tive date of the licensure requirements" and inserted "in- 
dependent and licensed" in the last sentence, and rewrote 


S chamesion C which read: "All AOE of the board shall 
be appointed by the governor for staggered terms of four 
years, except that the initial board shall be appointed so 
that the terms of one professional and one public mem- 
ber expire June 30, 1994, the terms of one professional 
and one public member expire June 30, 1995, the terms 
of one professional and one public member expire on 
June. 30, 1996 and the terms of one professional and one 
public member expire June 30, 1997, The alcohol and drug 


abuse counselor shall be appointed to a four-year term be- 


ginning July 1,,1996, Each ‘member shall hold office un- 
til his successor is appointed. Vacancies shall be filled in 
the same manner as original appointments. No appointee 
shall serve more than two terms", 

The 1996 amendment, effective hale 1, 1996, substi- 
tuted "nine members" for "eight members" twice in Sub- 
section B, substituted "five members" for "four members" 
at the beginning of Paragraph B(1), inserted "and an al- 
cohol and drug abuse counselor" in the first sentence of 
Paragraph B(1), deleted "four" preceding "professional 
members" near the beginning of the third sentence of 
Paragraph B(1), substituted "licensure requirements" for 
"Counseling and Therapy Practice Act” at the end of the 
third sentence of Paragraph B(1), added the second sen- 
tence in Subsection C, added "and the alcohol and drug di- 
rectors association" at the end of Paragraph D, and made 
stylistic changes throughout the section. 


61-9A-7.1. Actions of board; immunity; certain records not public 
records. (Repealed effective July 1, 2028.) 


A. No Be of the od or person working on-behalf of the board a be civilly liable or 
subject to civil damages for any good-faith action undertaken or performed within the proper func- 
tions of the board. 

B.. All written and oral communication sin by.a person to the board heictine to actual or po- 
tential disciplinary action shall be confidential communication and are not public records for the 
purposes of the Public Records, Act [Chapter 14; Article 3 NMSA 1978]. All data, communication 
and information acquired by the board relating to agiag! or potential disciplinary action shall not 
be disclosed except: ; , ?, 

(1) to the extent necessary e carry out the board’ s eiyamlants 
(2) as needed for judicial review of the board's, actions; or 
(3) pursuant to.a court order issued by a court of competent; TWaHBdicHionL 

C. Notwithstanding the provisions of Subsection B,of this section, at the conclusion of an.ac- 
tual disciplinary action by the board, all data, communication and information acquired by the 
board relating to an actual disciplinary action taken against a person subject to the provisions of 
the Counseling and Therapy Practice Act shall be public records, bunstenh to the. provisions of the 
Public Records Act. 
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History: Laws 2005, ch. 210, § 6. Effective dates. — Laws 2005, ch. 210 contained no 
Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., 
see 61-9A-30 NMSA 1978. art. IV, § 23, was effective June 17, 2005, 90 days after 


adjournment of the legislature. 


61-9A-8. Department duties. (Repealed effective July 1, 2028.) 


The department, with the consultation of the board, shall: 

A. process applications; 

B. conduct and review the required examinations; 

C. issue licenses and certificates of registration to applicants who meet the requirements of the 
Counseling and Therapy Practice Act; 

D... administer, coordinate and enforce the provisions of the Counseling and Therapy Practice 
Act and investigate persons engaging in practices that may violate the provisions of that act; 

EK. approve the selection of primary staff assigned to the board; 

F. maintain records, including financial records; and 

G. maintain a current register of licensees and registrants as a matter of public record. 


History: Laws 1993, ch. 49, § 8; 1996, ch. 61, § 6; ~The 2003 amendment, effective ui 20, 2003, re- 
2003, ch. 422, § 6; 2005, ch, 210, § 5. wrote Subsection D, 

Delayed repeals. — For delayed repeal of this section, The 1996 amendment, effective July 1, 1996, substi- 
see 61-9A-30 NMSA 1978. tuted "that" for "which" preceding "may violate" i in Sub- 

The 2005 amendment, effective June 17, 2005, section C. 


changed former Subsection A into Subsections A and B. 


61-9A-9. Board; powers and duties. (Repealed effective July 1, 2028.) 


A. The board may: . | 

(1) adopt and file in accordance with.the State Rules Act [Chapter 14, Article 4 NMSA 
1978] rules necessary to carry out the provisions of the Counseling and Therapy Practice Act; 

(2) select and provide for the administration of, at least, semiannual examinations for 
licensure; . 

(3) establiah the passing scores for examinations; 

(4) take any disciplinary action allowed by and in accordance with the Uniform Licensing 
Act [61-1-1 to 61-1-31 NMSA 1978] and necessary to carry out the provisions of the Counseling 
and Therapy Practice Act; . 

(5) censure, rephimand or place a licensee or registrant on probation; 

(6) _ require and establish criteria for continuing education; 

(7) establish by rule procedures for receiving, investigating and Saban complaints; 

(8) approve appropriate supervision, and postgraduate experience for persons seeking li- 
censure or registration; 

(9) provide for the issuance of licenses; 

(10). determine eligibility of individuals for licensure or registration; 

(11) set fees for administrative services and registration, as authorized by the Counseling 
and Therapy Practice Act, and authorize all disbursements necessary to carry out the provisions 
of that act; 

(12) except as ‘provided i in Section 61-1-34 NMSA 1978, set fees for licenses, as authorized 
by the Counseling and Therapy Practice Act, and authorize all disbursements necessary to carry 
out the provisions of that act; 

(18) establish criteria for supervision and supervisory requirements, including the appro- 
priate application of,technology; 

(14) establish a code of ethics; and 

(15) establish committees. 

_B. The board may establish a‘standards committee for each licensed profession. The members 
of each standards committee shall be appointed by the board with the consent of the department 
and shall include at least one board member from the licensed profession and at least one public 
board member. The board member representing each respective profession shall chair its stan- 
dards committee and the committee shall: 
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(1). recommend and periodically review a code of ethics; 

(2) review license applications and recommend approval or disupphaval: 

(83) develop criteria for supervision, including the appropriate application of technology; 
and 

(4) recommend rules. ‘ 

C. Members of the standards committees or other committees may be eda He as provided 

in the Per Diem and Mileage Act [10-8-1 to: 10-8-8 NMSA 1978], but shall receive no other compen- 
sation, perquisite or allowance. 


History: Laws 1998, ch. 49, § 9;.1996, ch. 61, .§. 73)... , The,2003 amendment, effective June 20, 2003, de- 


1999, ch, 161, § 7; 20038, ch, 422, § 7; 2020, ch, 6, § 25; leted "for a period not to exceed one year" in Paragraph 
2021, ch, 938, § 7. A(5); deleted “and certificates of registration" in Para- 
Delayed repeals. — For delayed repeal of this section, ' graph A(9); deleted the former last sentence of Subsection 
see 61-9A-30 NMSA 1978. C, that read.""These members shall not hold any elected or 
The 2021 amendment, effective June 18, 2021, autho- appointed office in any professional organization of coun- 
rized the counseling and therapy practice board to take ‘seling, psychology or closely related field during their ten- 
any disciplinary action necessary to carry out the provi- ure on the standards committees." 
sions of the Counseling and Therapy Practice Act, and The 1999 amendment, effective July 1, 1999, substi- 
authorized the application of technology to supervision; tuted "may" for "shall have the power to" in Subsection A, 
in Subsection A, Paragraph A(1), after "adopt", deleted "in deleted "and regulations" following "rules" in Subsection 
accordance with the Uniform Licensing Act", in Paragraph A(1), added Subsection A(14), and inserted "or other com- 
A(4), after Uniform Licensing Act", added "and necessary mittees" at the beginning of Subsection C. 
to carry out the provisions of the Counseling and Therapy The 1996 amendment, effective July 1, 1996, deleted 
Practice Act", and in Paragraph A(13), after "supervisory "by rule" following "establish" in Paragraph A(3), rewrote 
requirements,", added "including the appropriate applica- Paragraph A(4), substituted "registration" for "certifica- 
tion of technology"; and in Subsection B, Paragraph B(3), tion" in Paragraphs A(8) and A(10), deleted "certificates 
after "supervision,", added "including the gpa aes ap- of" preceding "registration" in Paragraph A(11), rewrote 
plication of technology", ' | Paragraph A(12), deleted former Paragraph A(13) adopt- 
The 2020 amendment, effective Asha 1, 2020, ttn ing rules implementing an impaired counselor and ther- 
rized the counseling and therapy practice board to autho- apist practitioner treatment program, deleted former 
rize all disbursements necessary to carry out the provi- Paragraph A(14) relating to approving certain registered 
sions of the Counseling and Therapy Practice Act, and ‘mental health supervisors, redesignated Paragraph A(15) 
provided an exception to the licensure fee for qualified © as Paragraph A(13) and rewrote that paragraph, rewrote 
military service members, their.spouses and dependent Paragraph B(1), deleted Paragraphs B(5) and B(6) relat- 
children; and for certain veterans; and in Subsection A, ing to creating long-term professional development goals 
added a new Paragraph A(12) and redesignated the suc- and periodically reviewing the professional code of ethics, 


ceeding paragraphs accordingly. and made stylistic changes throughout the section. 


61-9A-10. Professional mental health counselor; requirements for 
licensure. (Repealed effective July 1, 2028.) 


Effective July 1, 2007, the board will no longer license professional mental health counselors. 
Prior to the efective date, the board shall issue a license as a professional mental health counselor 
to any person who files a completed application accompanied-by the required fees and who sub- 
mits satisfactory evidence that the applicant: 

A. has reached the age of twenty-one; Hone. atid 

B. holds a master's or doctoral degree in counseling or a counseling-related field from an ac- 
credited institution and has a total of no less than forty-eight graduate semester hours or seventy- 
two quarter hours in the mental health clinical core curriculum; 

C. demonstrates professional competency by passing the required examinations predeibenk by 
the board; 

D. has completed one thousand client contact hours of postgraduate professional counseling 
experience under appropriate clinical supervision consisting of at least one hundred Supervision 
hours; and 

K. is of good moral character with conduct consistent with the code of ethics. * 


History: Laws 1993, ch. 49, § 10; 1999, ch. 161, § 8; of not less that forty-eight graduate semester hours or 
2003, ch. 422, § 8; 2005, ch. 210,§ 7... seventy-two quarter hours in the mental health clinical 
Delayed repeals. — For delayed repeal of this section, core curriculum; and in Subsection D, changed "supervi- 
see 61-9A-30 NMSA 1978. sion" to "clinical supervision". 
The 2005 amendment, effective June 17, 2005, in Sub- The 2003 amendment, effective June 20, 2003, in 
section B, provided that the applicant must haveatotal Subsection’ B, substituted "a counseling-rélated field, as 
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defined by rule" for "an allied mental health field"; in Sub- 
section C, substituted "the required examinations” for "an 
examination as". 

The 1999 amendment, effective July 1, 1999, de- 
leted "The board may approve, on;a case-by-case basis, 
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applicants who have a master's degree or doctoral degree 
from non-accredited institutions" at the end of Subsection 
B, deleted "satisfactorily: preceding "passing" in Subsec- 
tion C, and added Subsection FE, 


61-9A-11. Professional clinical mental health counselor; requirements 
for licensure. (Repealed effective July 1, 2028.) 


The board shall issue a'license as a’ professional clinical mental health counselor to a person 
who files a completed application and, except as provided in Section 61-1-34 NMSA 1978, pays any 
required fees and who submits satisfactory evidence that the applicant: 


A. has reached the age of twenty-one; 


B. holds a master's or doctoral degree in a counseling or counseling-related field, as defined by 
rule, from an accredited institution. The applicant shall have a master's degree and a total of no 
less than forty-eight graduate semester hours or seventy-two quarter hours in the mental health 


clinical core curriculum; 


C. demonstrates professional competency by passing the required examination as prescribed 


by the board; 


D. has a minimum of two years of professional clinical counseling experience, including at 
least three thousand clinical contact hours and at least one hundred hours of appropriate supervi- 
sion, One thousand client clinical contact hours may be submitted from the applicant's internship 


or practicum; and 
EK. observes the code of ethics. 


History: Laws 1993, ch. 49, § 11; 1999, ch. 161, § 9; 
2003, ch. 422, § 9; 2005, ch. 210, § 8; 2020, ch. 6, § 26; 
2021, ch. 93, § 8. 


Delayed repeals, — For delayed repeal of this section, 


see 61-9A-30 NMSA 1978. 


The 2021 amendment, effective June 18, 2021, re- 


vised the qualifications for an applicant for licensure as 
a professional clinical mental health counselor; in Subsec- 
tion D, after "one hundred hours of", deleted "face-to-face" 
and added "appropriate"; and in Subsection E, deleted "is 


of good moral character with conduct consistent with" and 


added "observes". 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for,certain veterans, and made certain technical amend- 
ments; in the introductory clause, after "completed ap- 
plication", deleted "accompanied: by the" and added "and, 
except as provided in Section 61-1-84 NMSA. 1978, pays 


any"; and in Subsection B, after "The applicant", deleted 
"must" and added "shall". 

The 2005 amendment, effective June 17,2005, pro- 
vided,that the applicant's degted may include a degree in 


counseling and deleted the requirement that the appli- 


cant's degree be from a regionally accredited institution. 

The 2003 amendment, effective June 20, 2008, re- 
wrote Subsection B and inserted "the required" in Subsec- 
tion C, 

The 1999 amendment, effective July 1, 1999, sub- 
stituted "no less ‘that: forty-eight graduate hours in’ the 
mental health clinical core curriculum" for "sixty gradu- 
ate hours or more" and deleted "The board may approve 
applicants who have a master's degree or doctoral degree 
from nonaccredited or foreign institutions on a case-by- 
case basis" in Subsection B, and ‘deleted: "postgraduate" 
preceding "professional plinieak in Subsection D, and 
added Subsection E. 


61-9A-11.1. Professional clinical mental health counselor; requirements 
for licensure. (Repealed effective July 1, 2028.) 


The board shall issue a license as a professional clinical mental health counselor to any per- 
son who files a completed application accompanied by the required fees within the July 1, 2005 
through July 1, 2007 period.and who.submits satisfactory evidence that the applicant: 


A. has reached the age of twenty-one; 


B.° holds a current professional mental health counselor license; 
C.. holds a master's.or doctoral degree from an accredited institution; 
D,. demonstrates professional competency by satisfactorily passing the required examinations 


as prescribed by the board; 


E. has a minimum of three thousand hours of client contact experience, including at least one 
hundred hours, of face-to-face supervision or a minimum of ten thousand: hours of client contact 
experience, including at least two hundred hours of face-to-face supervision; and 

F. is of good moral character with conduct consistent with the code of ethics. 
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History: Laws 1999, ch. 161, § 10; 2003, ch. 422, § 10; 
2005, ch, 210, § 9. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 

The 2005 amendment, effective Ee 17, 2005, 
changed the dates of the period within which an applica- 
tion must be filed; changed "grandfathered professional 
mental. health counselor license" to "current profes- 
sional mental health counselor license" and deleted the 
former requirement that the license be applied for prior 
to July 1, 1994 in Subsection B; deleted the former re- 
quirement that the applicant have a total of forty-eight 
graduate semester or more or seventy-two quarter hours 
from a regionally accredited institution in Subsection C; 
deleted the former option to provide documentation of ten 


61-9A-11.2. Repealed. 


Repeals. — Laws 2005, ch; 210, § 21 repealed 61-9A- 
11.2 NMSA 1978, as enacted by Laws 2008, ch. 422, § 11, 
relating to professional clinical mental health counselor 
requirements for licensing, effective June 17, 2005. For 
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thousand hours of client contact experience, including at 
least three hundred hours of face-to-face supervision of 
which at least one hundred hours are individual in Sub- 
section D; and decreased the number of’hours of client 
contact experience from five thousand to three thousand 
hours, decreased the number of hours of face-to-face su- 
pervision from two hundred to one hundred hours and 
added the alternative that experience and supervision 
may consist of a minimum of ten thousand hours of client 
contact experience, including at least two hundred hours 
of face-to-face supervision in Subsection E. 

The 20038 amendment, effective June 20, 2008, rewrote 
Subsection C that formerly read "holds a master's or doc- 
toral degree and a total of sixty graduate hours or more". 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. For provisions of comparable present 
law, see ot 9A-4 NMSA 1978. 


61-9A-12. Marriage and family therapist; requirements for licensure. 
(Repealed effective July 1, 2028.) 


The board shall issue a license as a marriage and family therapist to a person who files a com- 
pleted application accompanied by the required fees and who submits satisfactory evidence that 


the applicant: 
A. has reached the age of twenty-one; 


B. holds a master's or doctoral degree with a focus in marriage and family therapy and meets 
the requirements of the marriage and family therapy core curriculum, as defined by rule, in mar- 
riage and family therapy from an accredited institution; 

C. demonstrates professional competency by passing the examinations. as prescribed by his 


board; 


D. has a minimum of two years of postgraduate marriage and family therapy experience con- 
sisting of one thousand client contact hours and two hundred hours of appropriate clinical supervi- 
sion, of which one hundred hours of such supervision was on an individual basis; and 


E. observes the code of ethics. 


History: Laws 1998, ch. 49, § 12; 1999, ch. 161, § 11; 
2003, ch. 422, § 12; 2005, ch. 210, § 10; 2021, ch. 98, § 9. 

Delayed repeals, — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, revised 
the qualifications for an applicant for licensure as a mar- 
riage and family therapist; and in Subsection E deleted "is 
of good moral character with conduct consistent with" and 
added "observes". 

The 2005 amendment, eBactive June 17, 2005, added 
the requirement in Subsection B that an applicant must 


meet the requirements of the marriage and family ther- 
apy core curriculum and changed "supervision" to "clinical 
supervision" in Subsection D. 

The 2008 amendment, effective June 20, 2003, in 
Subsection B, substituted "and" for "or" following "family 
therapy" and inserted "as defined by rule", 

The 1999 amendment, effective July 1, 1999, inserted 
"or meets the requirements of the core curriculum in mar- 
riage and family therapy" in Subsection B, deleted "satis- 
factorily" preceding "passing" in Subsection C, and added 
Subsection E. i n 


61-9A-12.1. Licensed associate marriage and family therapist or counselor; 
requirements for licensure. (Repealed effective July 1, 2028.) 


The board shall issue a license as an associate marriage and family therapist or counselor to a 
person who files a completed application accompanied by the required fees and who submits satis- 


factory evidence that the applicant: 
A. has reached the age of twenty-one; 


B. holds a master's or doctoral degree with a focus in marriage and family therapy or counselor 
from an accredited institution and meets the requirements of the se and family therapy or 


counselor core curriculum, as defined by rule; 
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C. has arranged for appropriate clinical supervision, as defined by rule, to meet the require- 
ments for a licensed associate marriage and family therapist; 
D. demonstrates professional competence by passing an examination within ios applicant's 


discipline as prescribed by the board; and 
EK. observes the code of ethics. 


History: Laws 2005, ch. 210, § 11; 2021, ch. 93, § 10. 


Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 


an associate marriage and family therapist or counselor; 
and in Subsection E deleted "is of good moral character 


‘ with conduct consistent with" and added "observes". 
The 2021 amendment, effective June 18, 2021, re- 
vised the qualifications for an applicant for licensure as 


61-9A-13. Professional art therapist; requirements for livensure: 
(Repealed effective July 1, 2028.) 


The board shall issue a license as a professional art therapist to a person who files a completed 
application accompanied by the required fees and who submits satisfactory evident that the ap- 
plicant: 

A. has reached the age of twenty-one; 

B. demonstrates professional competency by passing an examination as prescribed by the board; 

C. holds a master's or doctoral degree in art therapy, counseling or counseling-related field from 
an accredited institution or nationally approved art therapy program with a total of no less than 
forty-eight graduate semester hours or seventy-two quarter hours in the art therapy core curriculum; 

D. meets the art therapy core curriculum as defined by rule; 

E. has completed a minimum of two years post-graduate professional experience, three thou- 
sand client contact hours and one hundred hours of post-graduate experience under appropriate 
supervision. Seven hundred clinical client contact hours may be from the applicant's internship or 
practicum program beyond the requirements in Subsection C of this subsection. Supervision shall 
be under a New Mexico-licensed professional art therapist or certified board therapist for at least 


fifty percent of the working hours; and 
F. observes the code of ethics. 


History: Laws 1993, ch. 49, § 13; 1999, ch. 161, § 12; 
2003, ch. 422, § 13; 2005, ch. 210, § 12; 2007, ch. 166, 
§ 2; 2021, ch. 93, § 11. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, revised 
the qualifications for an applicant for licensure as a profes- 
sional art therapist; redesignated former Paragraphs A(1) 
through A(6) as Subsections A through F, respectively; in 
Subsection EK, after "post-graduate", deleted "face-to-face", 
and after "requirements in", changed "Paragraph:(3)") to 
"Subsection C"; in Subsection F, deleted “is of good moral 
character with conduct consistent with" and added "ob- 
serves"; and deleted former Subsection B,'which related to 
applicants meeting the art therapy core curriculum, 

The 2007 amendment, effective June 15, 2007, elimi- 
nated educational and experience qualifications and 
added new qualifications in Paragraphs (3) through (5) of 
Subsection A. 

“The 2005 amendment, effective June 17, 2005, 
changed "either" to "one of the following" in Subsec- 
tion A(3); changed "regionally accredited institution" to 


"accredited institution" in Subsections A(3)(a) and (c); 
added a master's degree in counseling in Subsections A(3) 
(b) and (c); and added Subsection B to provide that effec- 
tive July 1, 2005, applicants.must meet the art therapy 
core curriculum, as defined by rule, 

‘The 2008 amendment, effective June 20, 2003, in Para- 
graph C(1), inserted "from a regionally accredited institu- 
tion or nationally approved art therapy program", substi- 
tuted "seven hundred hours" for "six hundred hours"; in 
Paragraph C(2), inserted "as defined by rule", substituted 
"twenty-four semester hours" for "twenty-one semester 
hours" and "seven hundred hours" for "six hundred hours"; 
added Paragraph C(3); and rewrote Subsection D. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "six hundred" for "seven hundred" in Subsection 
C(1) and C(2); deleted "satisfactorily" preceding "passing" 
in Subsection B, deleted "The board may, on a case-by-case 
basis, approve applicants who hold a master's degree or a 
doctoral degree from non-accredited institutions" in Sub- 
section C(1); substituted "shall" for "must" and "licensed 
or American art therapy association-certified" for "regis- 
tered" in Subsection D; and added Subsection E. ' 


61-9A-14. Requirements for licensed mental health counselor. 
(Repealed effective July 1, 2028.) 


The board shall issue a license as a mental health associate to any person who files a completed 
application accompanied by the required fees and who submits satisfactory evidence that the ap- 


plicant: 
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A. has reached the age of twenty-one}: 9 
B. holds either a master's or doctoral: degree fnoit an e'ubaconied institution in a counseling or 
counseling-related field, as defined by rule and a total of no less than si ial Snuiae semes- 
ter hours or seventy-two quarter hours in the core curriculum; 
C. has arranged for an appropriate clinical supervision plan and a postgraduate experience 
plan, as defined by rule, to meet the licensing requirements for a: 
(1) professional art therapist; 
(2). professional mental health counselor; or 
(3) professional clinical mental health counselor; 
D. demonstrates professional competence by passing an eAMInM HGH within the applicant's 
discipline as prescribed by the board; and 


E. observes the code of ethics.:,. at 

History: Laws 1998, ch. 49, § 14; 1999, ch. 161, § 13; deleted marriage and family therapist from the list of li- 
2008, ch. 422, § 14; 2005, ch. 210, § 13; 2021, ch. 93, § 12. __.. censing requirements in Subsection C. 

Delayed repeals. — For delayed repeal of this section, The 2003 amendment, effective June 20, 2003, re- 
see 61-9A-30 NMSA 1978. '\ wrote Subsections B and C, 

The 2021 amendment, effective June 18, 2021, re- The 1999 amendment, effective July 1, 1999; substi- 
vised the qualifications for an applicant for licensure as tuted "licensed" for "registered in the section heading, 
a mental health associate; and in Subsection E deleted "i substituted "license" for "certificate of registration" in the 
of good moral character with conduct consistent with" me _ Introductory paragraph, substituted "marriage and family 
added “observes', therapy or art therapy or meets the educational require- 

The 2005 amendment, effective Tune 17, 2005, added ments for the terminal license" for "or an allied mental 
the provisions in Subsection B that the applicant's degree health field. The board may approve on a case-by-case ba- 
may bé in counseling and that the applicant have a total of sis applicants who have a master's degree or a doctoral 
not less than forty-eight graduate semester hours or, sev- degree from non-accredited institutions; and" in Subsec- 
enty two quarter hours in the core curriculum; changed tion B, and added Subsections D and E. 


"supervision" to "clinical supervision" in Subsection C and 


61-9A-14.1. Substance abuse associate; requirements for licensure. 
(Repealed effective July 1, 2028.) 


A. Effective July 1, 2005, the board shall license as a substance abuse associate any person 
who files a completed application accompanied by the required fees and who submits satisfactory 
evidence that the applicant as defined by rule: 

(1). observes the code of ethics;, 

(2) has reached the age of twenty-one; 

(3) holds an associate degree in a counseling, counseling-related field or substance aifthe- 
related field from an accredited institution.and has a total of ninety clock hours of sclucaron amd 
training in the fields of alcohol and:drug abuse counseling; and 

(4) ‘has arranged for an appropriate supervision plan, as defined by oute: to meet the re- 
quirements for licensure as a substance abuse associate. 

B...The ana shall also provide two letters of recommendation. 


Wm 


History; Laws 1996, ch, 61, § 8; 1999, ch, 161, § 14; deleted. the former requirement in Subsection B that one 


2008, ch, 422, § 15; 2005, ch, 210, § 14; 2021, ch, 93, letter be from a current supervisor and one letter from 
§ 13. a current employer or one letter from a professional sub- 
Delayed repeals, — For delayed repeal of this section, stance abuse colleague, 
see 61-9A-80 NMSA 1978,, The 2008 amendment, effective June 20, 2003, re- 
The 2021 amendment, effective June 18, 2021, revised wrote the section. 
the qualifications for an applicant for licensure as a sub- -The 1999 amendment, effective July 1, 1999, substi- 
stance abuse associate; and in Subsection A, Paragraph tuted "has reached the age of twenty-one" for "is at least 
A(1), deleted "is of good ‘moral character, with conduct con- eighteen years of age" in Subsection A(2), substituted "has 
sistent with" and added "observes". a total of ninety clock hours of education and training in 
The 2005 amendment, effective June 17, 2005, de- the fields of alcohol and drug abuse" for "demonstrates 
leted former Subsection A which provided for the licen- knowlege of a working definition of substance abuse treat- 
sure of substance abuse trainees; changed "trainee" to. © ment and recovery" in Subsection A(5), deleted former 
"associate" in Subsections A and A(4); added a degree'in  \» Subsections B, C, and D,relating to the licensing of alcohol 
counseling or substance abuse-related field and deleted and drug abuse counselors, alcohol abuse counselors and 
the former requirement that the degree must.be from a .__ drug abuse counselors, and added present) Subsection B. 


regionally accredited institution in Subsection A(3); and 
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61-9A-14.2. Alcohol and drug abuse counselor; requirements for 
licensure. (Repealed effective July 1, 2028.) 


Effective July 1, 2005, the board shall license as an alcohol and drug abuse counselor a person 
who files a completed application accompanied by the required fees and who submits satisfactory 
evidence that the applicant, as defined by rule: 

A. observes the code of ethics; 

B. has reached the age of twenty-one; 

C. demonstrates professional competency by passing the required examinations prescribed by 
the board; and | 

D. has one of the following combinations of education ag experience: 

(1) an associate degree in counseling, a counseling-related field or a substance abuse- 
related field from an accredited institution, and education and training that includes two hundred 
seventy-six clock hours with ninety hours in each of the fields of alcohol and drug abuse counsel- 
ing, six hours of professional ethics, three years and three thousand client contact hours under 
appropriate supervision of experience in the practice of alcohol and drug abuse counseling and two 
hundred hours of appropriate supervision; 

(2) a baccalaureate degree in counseling, a counseling-related field or a substance abuse- 
related field, as defined by rule, from an accredited institution and education and training that 
includes two hundred seventy-six clock hours with ninety hours in each of the fields of alcohol and 
drug abuse counseling and six hours of professional ethics, two years and two thousand client con- 
tact hours under appropriate supervision of experience in the practice of alcohol and drug abuse 
counseling and one hundred hours of appropriate supervision; or 

(3) amaster's degree in counseling, a counseling-related field or a substance abuse-related 
field, as defined by rule, from an accredited. institution, and education and training that includes 
two hundred seventy-six clock hours with ninety hours in each of the fields of alcohol and drug 
abuse counseling and six hours of professional ethics, one year and one thousand client contact 
hours under appropriate supervision of experience in the practice of alcohol and drug abuse coun- 


seling and fifty hours of appropriate supervision hours. 


History: Laws 1999, ch. 161, § 15; 2003, ch. 422, § 16; 
2005, ch. 210, § 15; 2007, ch. 166, § 3; 2021, ch. 93, § 14. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978, 

The 2021 amendment, effective June 18, 2021, revised 
the qualifications for an applicant for licensure as an alcohol 
and drug abuse counselor; in Subsection A, deleted "is of good 
moral character with conduct consistent with" and added 
"observes"; and in Subsection D, Paragraph D(1), after "three 
thousand client", deleted "contract" and added "contact", and 
changed "face-to-face" to "appropriate" throughout. 

The 2007 amendment, effective June 15, 2007, de- 
leted former Subsection D to eliminate the requirement 
that applicants provide three letters of recommendation. 


The 2005 amendment, effective June 17, 2005, de- 
leted former Subsection A, which provided for the licen- 
sure of alcohol and drug abuse counselors; added Sub- 
section H(1) to provide for a combination of an associate 
degree and a minimum number of hours of education and 
training; added a degree in counseling and a substance 
abuse-related- field in Subsection ‘H(2); added a degree in 
a substance abuse-related field in Subsection E(3); and 
changed "regionally accredited institution" to “accredited 
institution" in Subsections E(2) and (8). 

The 2008 amendment, effective June 20, 2003, re- 
wrote the section. 


61-9A-14.3. Alcohol and drug abuse counselor; requirements for 
grandfathered licensure. (Repealed effective July 1, 2028.) 


A. Effective July 1, 2007 through July 1, 2010, the board shall license as an alcohol and drug 
abuse counselor a person who holds a current certified alcohol and drug abuse counselor certifica- 
tion issued between July 1, 1996 and July 1, 2010 and files a completed sbpltcabion accompanied 
by the required fees and submits satisfactory evidence that the applicant: 

(1) is of good moral character with conduct consistent with the code of ethics; 


(2) has reached the age of twenty-one; 


(3) has submitted evidence of having participated in a total of six thousand client contact 
hours and three hundred supervised face-to-face hours; and 

(4) has completed two hundred seventy-six clock hours of education or training that in- 
cludes ninety hours in each area of the fields of alcohol and drug abuse counseling and six hours of 
training in professional ethics acquired within two years of receipt of the application. 
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B. An applicant who meets the requirements of Subsection A of this section will not/be re- 


quired to complete an examination... 


History: Laws 2007, ch. 166, §.4. 
Delayed. repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 


Effective dates. — Laws 2007, ch. 166 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 15, 2007, 90 days after Hie 


adjournment of the legislature. 


61-9A-14.4. Licensed substance abuse associates; medical assistance; 
reimbursement for services. ) 


The secretary of human services shall adopt and promulgate rules to allow a behavioral health 
agency employing a substance abuse associate licensed in accordance with the Counseling and 
Therapy Practice Act to be reimbursed for the following services provided to medical assistance re- 
cipients within the licensed substance abuse associate's scope of practice under clinical supervision: 

A. providing interventions directly to individuals, couples, families and groups; 

B. employing practice theory and research findings; 

C. providing screening, assessment, consultation, development of treatment plans, c case man- 
agement, counseling, referral, appraisal, crisis intervention, education, reporting or recordkeeping 
pertaining specifically to alcohol and drug abuse counseling; 

D. providing generalist services in the role of educator, assistant or mediator; 

E. taking a social history; and — 

F, conducting a home study. 


- History: Laws 2019, ch. 92, § 1. 

Compiler's notes. — Laws 2019, ch. 92,§ 1 was not en- 
acted as: part of the Counseling and Therapy Act, but was 
compiled there for the convenience of the user. 


Effective dates. — Laws 2019, ch. 92 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art: 
IV, § 23, was effective June 14, 2019, 90 days after the 


adjournment of the legislature. 


61-9A-15. Examinations. (Repealed effective July 1, 2028.) 


A, Applicants who have met the requirements for licensure shall be scheduled for the next 
appropriate examinations following the approval of the, application. The board shall establish the 
board-approved examinations application deadline and the requirements for reéxamination if the 


applicant has failed the examinations. 


B,.. The examinations shall cover subjects appropriate to the scope of practice as, a licensed 
mental health counselor, a licensed associate marriage and family therapist, a professional mental 
health counselor, a professional clinical mental health counselor, a marriage and family PRerAR ER 
a,professional art therapist, or an alcohol and Apa abuse copnaplon 


History: Laws 1993, ch. 49, § 15; 1996, ch. 61, § 10; 
2008, ch. 422, § 17; 2005, ch. 210, § 16. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 


The 2005 amendment, effective June 17, 2005, added ‘ 


a licensed associate marriage and family therapist and.an 


the section; deleted "by rule" following "establish" and in- 
serted "board-approved examinations"; and in Subsection 
B, inserted "a licensed mental health counselor", 

The 1996 amendment, effective July 1, 1996, added 
"or a substance abuse counselor" at the end of Subsection 
B and made a related stylistic change. 


alcohol and drug abuse counselor in Subsection B. 
The 2003 amendment, effective June 20, 2003, sub- 
stituted "examinations" for "examination" throughout 


61-9A-16. Temporary licensure. (Repealed effective. July 1, 2028.), 


A. Prior to examination, an applicant for licensure may obtain a temporary license to engage 
in any counselor and therapist practice if the person meets all of the requirements, except exami- 
nation, provided for in Section 61-9A-10, 61-9A-11, 61-9A-11.1, 61-9A-12, 61-9A-12.1, 61-9A-13, 
61-9A-14, 61-9A-14.1 or 61-9A-14.2 NMSA. 1978. The temporary license shall be van no more 
than sixty days after the results of the next examination become available. If the individual should 
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fail to take or pass those examinations, the temporary license shall automatieally expire and the 
applicant will not be reissued a temporary license. 

B.. Notwithstanding the provisions of Subsection A of this section, as deemed. necessary by the 
board, an applicant for licensure pursuant to the Counseling and Therapy Practice Act may be 
issued a temporary license for a period not to exceed six months or for a period of time necessary 
for the board to ensure that the anphvanh, has met licensure npauinements as set out.in n has act. 


History: Tawa 1993, ch. 49, § 16; 2008, ch, 422, § 18; Subsection B to er the board to issue temporary li- 
2006, ch. 5, § 1. censes pending a determination of an applicant's quali- 
‘Delayed repeals. — For delayed’ repeal of this Rection, fications. 
see 61-9A-30 NMSA 1978. The 2003 amendment, effective June 20, 2003, up- 
The 2006 amendment, effective May 17, 2006, added dated the internal references and substituted "sixty days" 
statutory references to Sections 61-9A-11,1, 61-9A-12.1, for "thirty days" and added "and the applicant will not be 
61-9A-14.1 and 61-9A-14.2 in Subsection A and added reissued a temporary license" at the end. 


61-9A-17 to 61-9A-21.1. Repealed. 


Repeals, — Laws 1999, ch. 161, § 21 repealed 61-9A- provisions of former sections, see the 1998 NMSA 1978 on 
17 to 61-9A-21.1 NMSA 1978, as enacted by Laws 1993, NMOneSource.com, For present comparable provisions, 
ch, 49, §§.17 to 21 and Laws 1996, ch, 61, § 9; relating to see 61-9A-22 NMSA 1978, 
licensure without examination, effective July 1, 1999. For 


61- 9A-22. Bxvodited ree Ae “«é credentials. (Repealed effective: 
July 1, 2028.) — 


A. The board shall issue an expedited license in the same licensure level to a person who: 
(1) files a completed ‘application accompanied by the required fees; 
(2) submits evidence that the applicant holds a valid, unrestricted license in a counseling- 
related field issued by another licensing jurisdiction; 
_ (3) isin good standing with that licensing jurisdiction with no disciplinary action pending 
or brought against the applicant within the past two years; 
(4) has practiced in New Mexico for at least two years immediately prior ‘to.application; and 
(5) possesses a master's or doctoral degree in counseling or a counseling-related field from 
an accredited institution. 

B. As soon as practicable but no later than thirty days after an out-of-state licensee files an 
application for a license, the board shall process the application and i issue the expedited license in 
accordance with Section 61-1-31.1 NMSA 1978. 

C. Ifthe board issues an expedited license to a person whose prior tiohaitis jurisdiction did not 
require examination, the board may require that person vo pass the required examination before 
applying for license renewal. 

D. The board by rule shall determine the states and territories of the United States and the 
District of Columbia from which it will not accept an applicant for expedited licensure and de- 
termine any foreign countries from which it will ‘accept an applicant for expedited licensure. The 
board shall post the lists of disapproved and approved licensing jurisdictions on its website. The 
list of disapproved licensing jurisdictions shall include the specific reasons for disapproval. The 
lists shall be reviewed annually to determine if amendments to the rule are warranted. 

E. Applicants who do not meet the licensure by credential requirements must meet the current 
licensure requirements for a regular license. 


History: (Awe 1993, ch. 49, § 22; 1999, ch. 161,§ 16; issued by another licensing jurisdiction and the applicant 
2003, ch. 422, § 19; 2005, ch. 210, § 17; 2006, ch. 5, § 2; has practiced in New Mexico for at least two years imme- 
2021, ch. 98, § 15; 2022, ch. 39, § 44. diately prior to application, provided that the board shall 

Delayed repeals. — For delayed repeal of this section, expedite the issuance of licenses in accordance with Sec- 
see 61-9A-30 NMSA 1978. ~ tion 61-1-31.1 NMSA 1978 within thirty days, provided 

The 2022 amendment, effective May 18, 2022, revised ' that if board issues an expedited license to a person whose 
provisions related to expedited licensure by credentials, prior. licensing jurisdiction did not require examination, 
provided that the counseling and therapy practice board the board may require the person, to pass an examina- 
shall issue an expedited license to a person who holds a tion before applying for ‘license renewal, and required the 
valid, unrestricted license in a:counseling-related field . board to determine by rule, and to post on its website, 
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which states and territories of the United States or the 
District of Columbia from which the board will not accept 
an applicant for expedited licensure and those foreign 
countries from which the board will accept an applicant 
for expedited licensure, required that the list of disap- 
proved licensing jurisdictions include a reason for disap- 
proval, and required the board to review the lists annually 
to determine if amendments to the rule are warranted; in 
the section heading, added "Expedited"; in Subsection A, 
after "shall issue", deleted "a" and added "an expedited", 
in Paragraph A(2), after "the applicant holds", deleted 
"and has held for a minimum of two years a current” and 
added "a valid, unrestricted", .after the next occurrence 
of "license", added "in a counseling-related field", deleted 
"the appropriate examining board under the law of any 
other state or territory of the United States, the District 
of Columbia or any foreign nation" and added "another 
licensing jurisdiction", in Paragraph A(3), after "in good 
standing", added "with that licensing jurisdiction", and 
added a new Paragraph A(4) and redesignated former 
Paragraph A(4) as Paragraph A(5); added new Subsec- 
tions B through D and redesignated former Subsection B 
as Subsection H; and in Subsection E, after "current licen- 
sure requirements", added "for a regular license". 

Temporary provisions. — Laws 2022, ch, 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2021 amendment, effective June 18, 2021, re- 
moved discretionary language, and added mandatory 
language, related to the counseling and therapy practice 
board's power to issue a license to a person who furnishes 
evidence to the board that the person has been licensed by 
another state, territory of the United States, the District 


PROFESSIONAL AND. OCCUPATIONAL LICENSES 
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of Columbia or another country for two years, and revised 
qualifications for an applicant seeking a license pursuant 
to this section; in the section heading, after "credentials", 
deleted "reciprocity"; and in Subsection A, after "The 
board”, changed "may" to "shall", and in Paragraph A(2), 
after "submits", deleted "satisfactory", and changed "five" 
to "two", throughout. 

The 2006 amendment, effective May 17, 2006, provided 
for the licensure of an applicant i in the same licensure level 
as the applicant is licensed in another jurisdiction in Sub- 
section A; required that an applicant have held for a mini- 
mum of five years a current license from another licensing 
jurisdiction in Paragraph (2) of Subsection A; deleted former 
Subsections A through E, which required an applicant to 
be a nationally certified counselor, certified clinical men- 


’ tal health counselor or therapist, clinical member of the 


American association for marriage and family therapy, a 
registered art therapist or an alcohol and drug abuse coun- 
selor; added Paragraph (3) of Subsection A to require an ap- 
plicant to be in good standing with no disciplinary action 
within five years; and added Paragraph (4) of Subsection A 
to require that an applicant possess a master's or doctoral 
degree in counseling or a counseling-related field. 

The 2005 amendment, effective June 17, 2005, added 
"therapist" in Subsection B; deleted "(ATR-BC)" in Sub- 
section D; deleted the former requirement in Subsection 
D that the counselor has taken and passed the required 
examination prescribed by the board:and added that the 
counselor must be a national certified addiction counselor 
level I. 

The 2008 amendment, effective June 20, 2003, re- 
wrote the section. 

The 1999 amendment, effective July 1, 1999, added - 
the second and third sentences, 


61-9A-23. License and registration renewal. (Repealed effective July 1, 
2028.) 


A. Each licensee or registrant shall renew his license or registration biennially by submitting 
a renewal application on.a form provided by the board and complying with all renewal require- 
ments. The board may establish a method to provide for staggered biennial terms. The board may 
authorize license renewal for one year to establish this renewal cycle and charge the proportionate 
license fee for that period. 

B. Ifa license is not renewed by the expiration date, the licensee or registrant will be considered 
expired and will refrain from practicing. The licensee or registrant may renew within a thirty-day 
grace period by submitting payment of the renewal fee, late fee and compliance with all renewal re- 
quirements. Upon receipt of payment and continuing education unit requirements, the licensee and 
registrant may resume practice. Failure to receive renewal notice and application for renewal of license 
from the board does not excuse a licensed professional counselor from the requirements for renewal, 

C. If continuing education unit requirements are not completed within the licensing period 
and by the expiration date, the license or registration will be considered expired and the licensee 
or registrant will refrain from practicing. 

D. Failure to renew a license or registration within thirty days from the date of expiration as 
provided in this section shall cause the license or registration to automatically expire. Reinstate- 
ment of an expired license or registration will require the licensee to reapply, submit all necessary 
documentation and meet all current standards for licensure. 

E. A person licensed or registered under the Counseling and Thetaby Practice Act who wishes 
to retire from practice shall notify the board in writing before the expiration of his current license 
or registration. If, within a period of five years from the year of retirement, the licensee or regis- 
trant wishes to resume practice, the licensee or registrant shall so notify the board in writing, and 
upon giving proof of completing such continuing education as prescribed by rule of the board and 
the payment of a renewal license fee and reinstatement fee, his license or registration shall be 
restored to him in full effect. 
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History: Laws 1998, ch. 49, § 23; 1999, ch. 161, § 17; changed the grace period within which to renew a license 


20038, ch. 422, § 20; 2005, ch, 210, § 18. ' or registration from ninety days to thirty days after expi- 
Delayed repeals, — For delayed repeal of this section, ~ ration’and provides that a license or registration may be 
see 61-9A-30 NMSA 1978. renewed upon submission of all necessary documentation 
The 2005 amendment, effective June 17, 2005, and meeting all standards for licensure in Subsection D. 
changed the grace period from ninety days to thirty days The 2003 amendment, effective June 20, 2003, re- 
and changed "ceu" to "continuing education unit" in Sub- wrote the section. 
section B; changed "registrant" to "registration" and pro- The 1999 amendment, effective July 1, 1999, substi- 
vided that the licensee or registrant shall refrain from tuted: "registration" for "certificate" throughout the sec- 
practicing if the continuing education requirement is not tion, deleted, "certificate" following "license or" one time 
met within the period in Subsection C; deleted the former in Subsection A and four times in Subsection C, substi- 
provision in Subsection D that a license or registration is tuted "registrations" for "certificates" and "and" for "the" 
automatically suspended if the holder fails to apply for in Subsection B, inserted "or registration" preceding "so 
renewal within ninety days after the renewal deadline suspended" in Subsection C, substituted. "registered" for 
and that a license or registration could be renewed after "certified", inserted "or registrant", and substituted "rule" 


the grace period upon payment of an additional fee; and for "regulation" in Subsection D. 


61-9A-24. License and registration fees. (Repealed effective July 1, 2028.) 


Applicants for licensure or registration shall pay fees set by the board in an amount not to exceed: 

A. for application for initial licensure, seventy-five dollars ($75.00), which is not refundable; 

B. for licensure or renewal as a professional mental health counselor or registered indepen- 
dent mental health counselor, three hundred dollars ($300); 

C. for licensure or renewal as a clinical professional mental health counselor, marriage and 
family therapist or professional art therapist, four hundred twenty dollars ($420); 

D. for registration or renewal as a registered mental health counselor, licensed mental health 
counselor, licensed associate marriage and family therapist or registered independent mental 
health counselor, two hundred forty dollars ($240); 

KE. for all examinations, seventy-five dollars ($75.00) or, if a national examination is used, an 
amount that shall not exceed the national examination costs by more than twenty-five percent; 

F. for a duplicate or replacement license or registration, twenty-five dollars ($25.00); 

G. for failure to renew a license or registration within the allotted grace period, a late penalty 
fee not to exceed one hundred dollars ($100); 

H. reasonable administrative fees; and 

I. for licensure, registration or renewal as an alcohol and drug abuse counselor, an alcohol abuse 
counselor, a drug abuse counselor or a substance abuse associate, two hundred dollars ($200). 


History: Laws 1993, ch. 49, §-24; 1996, ch. 61, § 11; The 1999 amendment, effective July 1, 1999, inserted 
1999, ch. 161, § 18; 2008, ch. 422, § 21; 2005, ch. 210, § 19. "professional" preceding "mental" in Subsection C. 

Delayed repeals. — For SOON repeal of this section, The 1996 amendment, effective July 1, 1996, substi- 
see 61-9A-30 NMSA 1978, tuted "registration" for "certification" in the introductory 

The 2005 amendment, effective June 17; 2005, added paragraph and in Subsections A and D, inserted "profes- 
licensed associate marriage and family therapist in Subsec- sional" preceding "art therapist" in Subsection C, inserted 
tion D and changed "intern" to "associate" in Subsection I. "or registered independent mental health counselor" in 

The 2008 amendment, effective June 20, 2003, in Subsection D, substituted "registration" for "certificate" in 
Subsection B, inserted "or registered independent mental Subsections F and G, and added Subsection I and made 
health counselor" and in Subsection, D, inserted "licensed _ related stylistic changes. 


mental health counselor". 


61-9A-25. Fund created. (Repealed effective July 1, 2028.) 


A. There is created in the state treasury the "counseling and therapy practice board fund". 
~ B. All money received by the board under the Counseling and Therapy Practice Act shall be 
deposited with the state treasurer for credit to the counseling and therapy practice board fund. 
The state treasurer shall invest the fund as all other state funds are invested and income from 
investment of the fund shall be credited to the fund. Balances in the fund remaining at the end of 
any fiscal year shall not revert to the general fund. | 

C. Money in the counseling and therapy practice board fund is appropriated to the board and shall 
be used for the purpose of carrying out the provisions of the Counseling and Therapy Practice Act. 


History: Laws 1993, ch. 49, § 25. Bij ‘Delayed repeals. — For delayed repeal of this section, 
see 61-94-30 NMSA 1978. 
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61-9A-26 PROFESSIONAL AND OCCUPATIONAL LICENSES ‘61-9A-26 


61-9A-26. License and registration; denial, suspension and revocation. 
(Repealed effective July 1, 2028.) | hake 


A. Inaccordance with the procedures established by the Uandores Licensing Act (61-1-1 through 
61-1-31 NMSA 1978], the board may deny, suspend or revoke any license or registration held or 
applied for under the Counseling and Therapy Practice Act, or take any other action provider: for 
in the Uniform Licensing Act, upon grounds that the licensee, registrant or applicant: 

(1) is guilty of fraud, deceit or misrepresentation in procuring or attempting to procure 
any license or registration provided for,in the Counseling and Therapy Practice Act; 

(2) is adjudicated mentally incompetent by regularly constituted authorities; 

(8) is found guilty of a felony or misdemeanor involving moral turpitude; 

(4) is found guilty of unprofessional or unethical conduct; 

(5) has illicitly been using any controlled substances, as defined in the Controlled Sub- 
stances Act [Chapter 30, Article 31 NMSA 1978], or using a mood-altering substance or alcoholic 
beverage to an extent or in a manner dangerous to the licensee, registrant or applicant or any 
other person or the public or to an extent that the use impairs the licensee's, registrant's or appli- 
cant's ability to perform the work of a counselor or therapist practitioner; 

(6), has violated any provision of the Counseling and Therapy Practice Act or ‘regulations 
adopted by the board; 

(7) is grossly negligent in practice as.a professional counselor or therapist practitioner; 

(8) willfully or negligently divulges a professional confidence; 

(9) demonstrates marked incompetence in practice as a professional counselor or thera- 
pist practitioner; 

(10) has had a license or registration to practice as a counselor, therapist or other mental 
health practitioner revoked, suspended or denied in any jurisdiction, territory or possession of the 
United. States or another country for acts of the licensee or registrant similar to acts described in 
this subsection; 

(11). knowingly and willfully practices beyond the scope of practice, as defined by the 
board; or 

(12) uses conversion therapy on a minor. 

B. A certified copy of the record of conviction shall be zomnnteds evidence of such conviction. 

C. Disciplinary proceedings may be instituted by the sworn complaint of any person, in- 
cluding members of the board, and shall conform to the provisions of the Uniform Licensing 
Act. Any party to a hearing may obtain a copy of the hearing record upon payment of costs for 
such copy. 

D. A person who violates, any provision of the Counseling and Therapy Practice Act is guilty of 
a misdemeanor and ‘upon conviction shall be punished: as provided in Section 31-19-1 NMBA 1978. 

E. As used 1 in this section: 

(1). "conversion therapy" means any practice or treatment that seeks to cee a person's 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic attractions or feelings toward persons of the 
same sex. "Conversion therapy" does not mean: 

(a) counseling or mental health services that provide acceptance, support and under- 
standing of a person without seeking to change gender identity or sexual orientation; or 

(b) . mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or unsafe sexual practices, without. seeking to change gender identity or 
sexual erientayon | 

(2) “gender identity" means a person's self-perception, or perception of that person by an- 
other, of the person's identity as a male or female based upon the person 's appearance, behavior 
or physical characteristics that are in accord with or opposed to the person's physical anatomy, 
chromosomal sex or sex at birth; 

(3) "minor" means a person under eighteen years of age; and. 

(4) "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether ac- 
tual or perceived, : 
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61-9A-27 


History: Laws 1993, ch. 49, § 26; 1996, ch. 61, § 12; 
1999, ch, 161, § 19; 2005, ch. 210, § 20; 2017, ch. 132, § 5. 

Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, pro- 
hibited the use of conversion therapy on a minor, pro- 
vided that the counseling and therapy practice board may 
deny, revoke or suspend the license issued by the board if 
the licensee uses conversion therapy on a minor, and de- 
fined certain terms as used in this section; in Subsection 
A, Paragraph A(5), after "manner dangerous to", deleted 
"himself" and added "the licensee, registrant or appli- 
cant", and after "the use impairs", deleted-"his" and added 
"the licensee's, registrant's or applicant's", and added 
Paragraph A(12); and added Subsection E. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A(5) that disciplinary action may be 
taken if the licensee, registrant or applicant has illicitly 
used. a controlled substance or has used a mood-altering 
substance. 

The 1999 amendment, effective July 1, 1999, added 
"fines and reprimand" to the section heading, substituted 


COUNSELING AND THERAPY 


61-9A-27 


"a" for "any" and inserted "may fine or reprimand a license 
or registrant" in Subsection A, and deleted "as a profes- 
sional counselor or therapist practitioner" at the end of 
Subsections (7) and (9). 

The 1996 amendment, ‘effective July 1, 1996, in 
Subsection A, substituted "registration" for "certificate" 
in the introductory paragraph and in Paragraphs (1) 
and (10), inserted "or take any other action provided 
for in the Uniform Licensing Act," in the introductory 
paragraph, substituted "a counselor or therapist prac- 
titioner" for "a professional mental health counselor, 
professional clinical mental health counselor, marriage 
and family therapist, professional art therapist or an 
istered mental health counselor safely to the public" a 
the end of Paragraph (5), added "adopted by the board" 
at the end of Paragraph (6), substituted "counselor, 
therapist or other mental health practitioner" for "pro- 
fessional mental health counselor, professional clinical 
mental health counselor, marriage and family therapist, 
art therapist or registered mental health counselor" in 
Paragraph (10), and added Paragraph (11); and made 


stylistic changes throughout the section. 


61-9A-27. Privileged communications. (Repealed effective July 1, 2028.) 


A. No counselor and therapist practitioner, or person providing appropriate supervision for 
licensure or certification requirements or supervisee participating in obtaining supervision and 
practice experience requirements, shall be examined in nonjudicial proceedings without the con- 
sent of his client concerning any communication made by the client to him or any advice given 
to the client in the course of professional employment; nor shall the secretary, stenographer or 
clerk of a counselor and therapist practitioner or supervisor be examined without the consent of 
the counselor, and therapist practitioner concerning any fact, the knowledge of which he acquired 
in that capacity; nor shall any person who has participated in any counseling practice conducted 
under the supervision of a person authorized by law to conduct such practice, including group 
therapy sessions, be examined concerning any knowledge gained during the course of the practice 
without the consent of the person to whom the testimony sought relates. 

B. No counselor and therapist practitioner shall disclose any information acquired from a per- 
son who has consulted him in his professional capacity, unless: 

(1) he has the written consent of the client or in the case of death or disability the client's 
personal representative or any other person authorized to sue for the beneficiary of any insurance 
policy on the client's life, health or physical condition; 

(2) such communication reveals the contemplation of a crime or act harmful to the per- 
son's self or others; 

(3) the information acquired indicates the person was the victim or subject of a crime re- 
quired to be reported by law; or 

(4) the person, family or legal guardian waives the privilege by bringing charges against a 
counselor and therapist practitioner as defined in the Counseling and Therapy Practice Act. 

C. Nothing in this section shall be construed to prohibit a counselor and therapist practitioner 
from disclosing information in a court hearing concerning matters of adoption, child. abuse, child 
neglect or other matters pertaining to the welfare of children as stipulated in the Children's Code 
[Chapter 32A NMSA 1978] or to those matters pertaining to citizens as protected under the Adult 
Protective Services Act [27-7-14 through 27-7-31 NMSA 1978]. 


History: Laws 1993, ch. 49, § 27. 
Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978, 


ANNOTATIONS 


Applicability of privilege in a child abuse and ne- 
glect case was not required to be addressed because the 


clear language of Rule 11-504 NMRA, this section, and 
Section 61-31-24 NMSA 1978 permits disclosure. State ex 
rel, Children, Youth & Families Dep't, 2000-NMCA-035, 
128 N.M. 8138, 999 P.2d 10465, cert. denied, 129 N.M, 207, 
4 P.8d 35. 
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61-9A-28. Criminal offender's character evaluation. (Repealed effective 


July 1, 2028.) 


The provisions of the Criminal Offender Employment Act [28-2-1.to 28-2-6 NMSA. 1978] shall 
govern any consideration of criminal records: required or permitted by the Counseling and Ther- 


apy Practice Act. 
History: Laws 1999, ch. 49, § 28. 


Delayed repeals. — For delayed repeal of this section, 
see 61-9A-30 NMSA 1978. 


61-9A-29. Injunctive proceedings. (Repealed aftactive July 1, 2028.) 


The board may apply for an injunction in a district court to enjoin any person from committing 
any act prohibited by the Counseling and Therapy Practice Act. 


History: Laws 1993, ch. 49, § 29. 


Delayed repeals. — For delayed hipaa of this section, 
see 61-9A-30 NMSA 1978. 


61-9A-30. Termination of agency life; delayed repeal. (Repealed 


effective July 1, 2028.) 


The counseling and therapy practice board is terminated on July 1, 2027 pursuant to the pro- 
visions of the Sunset Act. The board shall continue to operate according to the provisions of the 
Counseling and Therapy Practice Act until July '1, 2028. Effective July 1, 2028, the SSabtbtngptaee and 


Therapy Practice Act is’repealed. 


History: Laws 1993, ch. 49, § 30; 1999, ch. 161, § 20; 

2005, ch. 208, § 6; 2015, ch. 119, § 8; 2021, ch. 50, § 5; 
2021, ch. 99, § 2. 
‘/The 2021 amendment, effective June 18, 2021, ex- 
tended the sunset date for the counseling and therapy 
practice board and changed "July 1, 2021" to "July i 
2027" and "July 1, 2022" to "July 1, 2028". 

Laws 2021, ch. 50, § 5 and Laws 2021, ch. 99,'§ 2, both 
effective June 18, 202 1, enacted identical amendments to 


this section. The section was set out as;amended. by Laws 
2021, ch, 99, § 2. See 12-1-8 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, ex- 
tended the termination date for the counseling and ther- 
apy practice board to July 1, 2021, and the repeal date to 


July 1, 2022. 


The 2005 amendment, effective June 17, 2005, 
changed the termination, operation and repeal dates. 


ARTICLE 10 
Osteopathic Medicine | 


Sec. 

61-10-1. ‘Repealed. 
61-10-1.1. Repealed. 
61-10-1.2... Repealed. 
61-10-2. Repealed. 
61-10-3. Repealed. 
61-10-4. Repealed. 
61-10-5. Repealed. 
61-10-5.1. Repealed. 
61-10-6. Repealed. 
61-10-6.1. Repealed. 
61-10-7.. Repealed. 
61-10-7.1. Repealed. 
61-10-8. Repealed. 
61-10-9. Repealed. 
61-10-10. Repealed. 
61-10-11. Repealed. 
61-10-11.1. Repealed. 
61-10-11.2. Repealed. 


61-10-1. Repealed. 
Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10-1 


NMSA 1978, as enacted by Laws 1955, ch. 42, § 1, relat- 
ing to the definition of osteopathic medicine and surgery, 


Sec, 

61-10-11.3. Repealed. 
61-10-11.4. Repealed. 
61-10-11.5. Repealed. 
61-10-11.6. Repealed. 
61-10-12. Repealed. 
61-10-13. Repealed. 
61-10-14. Repealed. 
61-10-15. Repealed. 
61-10-15.1. Repealed. 
61-10-16. Repealed. © 
61-10-16.1. Repealed. , 
61-10-17. Repealed. 
61-10-18. Repealed. 
61-10-19. Repealed. © 
61-10-20. Repealed. 
61-10-21. Repealed. 
61-10-22. Repealed. 


effective July:1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 
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61-10-1:1 


61-10-1.1. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-1.1, 
as enacted by Laws 2016, ch. 90, § 1, relating to short title, 


61-10-1.2. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-1.2, 
as enacted by Laws 2016, ch.-90, § 2, relating to definitions, 


61-10-2. Repealed. 
Repeals. — Laws 2021, ch, 54, § 49 repealed 61-10-2, 


as enacted by Laws 1974, ch. 78, § 16, relating to criminal 
offender's character evaluation, effective July 1, 2022. For 


61-10-3. Repealed. 


Repeals. — Laws 2021, ch, 54, § 49 repealed 61-10-3, 
as enacted by Laws 1938, ch. 117, § 2, relating to license, 


61-10-4. Repealed. 
Repeals. — Laws 2021, ch. 84. § 49’ repealed 61-10-4, 


as enacted by Laws 1933, ch. 117, § 3, relating to other 
schools not affected, effective July 1, 2022. For provisions 


61-10-5. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-5, 


as enacted by Laws 1933, ch. 117, § 4, relating to board 
of osteopathic medicine, appointment, terms, meetings, 


61-10-5.1. Repealed. 
Repeals, — Laws 2021, ch. 54, § 49 repealed 61-10-5.1, 


as enacted by Laws 2016, ch. 90, § 21, relating to board 
communication, protected actions, effective July 1, 2022. 


61-10-6. Repealed. 
*'Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-6, 


as enacted by Laws 1933, ch. 117, § 5, relating to licen- 
sure, requirements, effective July 1, 2022. For provisions 


61-10-6.1. Repealed. 


Repeals. — Laws 2021, ch, 54, § 49 repealed 61-10-6.1, 
as enacted by Laws 1989, ch. 371, § 8, relating to fees, 


61-10-7. Repealed. 


-Repeals. — Laws 2021, ch, 54, § 49 repealed 61-10-7, 
as enacted by Laws 1977, ch. 155, 8 1, relating to tem- 
porary license, qualifications, effective July 1, 2022. For 


61-10-7.1. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 
7.1, as enacted by Laws 2019, ch. 184, § 2, relating to 
temporary licensure exemption, out-of-state osteopathic 
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effective July 1, 2022. For provisions of former oxen see 
the 2021 NMSA 1978 on NMOneSource.com. 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


of former section, see the 2021 NMSA 1978 on NMOne 
Source.com. 


membership, examinations, duties, powers, effective 
July 1, 2022. For provisions of former section, see the 2021 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com. 


effective July 1, 2022, For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource,.com, 


physicians, ‘out-of-state sports teams, effective July 1, 
2022. For provisions of former section, see the 2021 NMSA 
1978 on NMOneSource.com. 
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61-10-8 


61-10-8. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-8, as 
enacted by Laws 1933, ch. 117, § 6, relating to professional 


61-10-9. Repealed. 


Repeals. — Laws 1989, ch. 371, § 9 repealed 61-10-9 
NMSA 1978, as amended by Laws 1975, ch. 296, § 6, 


61-10-10. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-10, as 
enacted by Laws 1933, ch. 117, § 8, relating to examination, 


61-10-11. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-11, 
as enacted by Laws 1933, ch. 117, § 9, relating to license 


61-10-11.1. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


11:1, as enacted by Laws 2016, ch. 90, § 19, relating to 
telemedicine license, effective July 1, 2022. For provisions 


61 J 1 0- 1 1 moe Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-11.2, 


as enacted by Laws 2016, ch. 90, § 22, relating to osteo- 
pathic physician assistant, licensure, scope of authority, 


61-10-1 1.3. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


11.3, as enacted by Laws 2016, ch. 90, § 23, relating to 
osteopathic physician assistants, inactive license, effective 


61-10-11.4. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


11.4, as enacted by Laws 2016, ch. 90, § 24, relating to os- 
teopathic physician assistants, exemption from licensure, 


61-10-11.5. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-11.5, as 
enacted by Laws 2016, ch. 90, § 25, relating to responsibility, 


61-10-11.6. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 
11.6, as enacted by Laws 2019, ch. 19, § 9, relating to su- 
pervision of psychologist in the prescribing of psychotropic 


61-10-12. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


12, as enacted by Laws 1933, ch. 117, § 10, relating to 
license without examination, effective July 1, 2022. For 
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61-10-12 


7 


education, effective July 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


relating to standards for colleges of osteopathic medicine 
and surgery, effective June 16, 1989.’ 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com, 


issued, effective July 1, 2022, For provisions of former sec- 
tion, see the 2021 NMSA 1978 on NMOneSource.com. 


EW 


of former section, see the 2021 NMSA 1978 on NMOne 
Source.com. ~ 


registration of supervision, change of supervision, effec- 
tive July 1, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


July 1, 2022. For provisions of former section, see the 2021 
NMSA 1978 on NMOneSource.com.. 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


c 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


medication by osteopathic physician, effective July 1, 
2022. For provisions of former section, see the 2021 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 197 8. on 
NMOneSource.com. 
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61-10-13 


61-10-13. Repealed. 
Repeals. — Laws 2016, ch.-90, § 29 repealed 61-10-13 


NMSA 1978, as enacted by Laws 1933, ch. 117, § 11, re- 
lating to display of licenses and renewal thereof, effective 


61-10-14. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-14, 


as enacted by Laws 1933, ch. 117, § 12, relating to privi- 
leges and obligations, presence on hospital staffs, intent of 


61-10-15. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-15, 


as enacted by. Laws 1933, ch. 117, § 18, relating to re- 
fusal and revocation of license, effective July 1, 2022. For 


61-10-15.1. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


15.1, as enacted by Laws 2016, ch. 90, § 20, relating to 
licensure, summary suspension, summary restriction, 


61-10-16. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 
16, as enacted by Laws 1933, ch. 117, § 14,. relating to 


61-10-16.1. Repealed. 
Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 


16.1, as enacted by Laws 2016, ch. 90, § 18, relating to 
practicing without license, penalty, effective July 1, 2022. 


61-10-17. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-17, 
as enacted by Laws 1933, ch. 117, § 15, relating to records, 


61-10-18. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-18, 
as enacted by Laws 1933, ch, 117, § 16, relating to no addi- 
tional power conferred on prior licensees, effective July 1, 


61-10-19. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10- 
19, as enacted by Laws 1971, ch. 140, § 1, relating to re- 
newal of license, certificate, fee, effective July 1, 2022. For 


61-10-20. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-20, 
as enacted by Laws 1971, ch. 140, § 2, relating to post- 
graduate educational requirements, effective July 1, 2022. 


61-10-21. Repealed. 


Repeals, — Laws 2021, ch. 54, § 49 repealed 61-10-21, 
as enacted by Laws 1945, ch. 79, § 7, relating to failure to 
comply, cancellation of license, reinstatement, temporary 
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July 1, 2016. For provisions of former section, see the 2015 
NMSA 1978 on NMOneSource.com. 


act, effective July 1, 2022. For provisions of former section, 
see the 2021 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


grounds, effective July 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


penalties, effective July 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


2022. For provisions of former section, see the 2021 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. P 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


cancellation at licensee's request, effective July 1, 2022. 
For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 
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61-10-22 


61-10-22. Repealed. 


Repeals. — Laws 2021, ch. 54, § 49 repealed 61-10-22, 
as enacted by Laws 1979, ch. 86; § 2, relating to termina- 
tion of agency life, delayed repeal, effective July 1, 2022. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-10A-4.3 


4 


For provisions of former section, see the 2021 NMS& 1978 
on NMOneSource.com. \ 


ARTICLE 10A 
Osteopathic Physicians’ Assistants 


Sec. 

61-10A-1. Repealed. 
61-10A-2. Repealed. 
61-10A-3. Repealed. 
61-10A-4. Repealed. 
61-10A-4.1. Repealed. 


61-10A-1. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-1 
NMSA 1978, as.enacted by Laws. 1979, ch. 26, § 1, relat- 
ing to the short title, effective July 1, 2016. For provisions 


61-10A-2. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-2 
NMSA 1978, as'‘enacted by Laws 1979; ch: 26, § 2; relat- 
ing to definitions, effective July 1, 2016. For provisions 


61-10A-3. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-3 
NMSA 1978, as enacted by Laws 1979, ch. 26, § 3, relat- 
ing to administration of act, effective July 1, 2016, For 


61-10A-4. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-4 
NMSA 1978, as enacted by Laws 1979, ch. 26, § 4, relat- 
ing to licensure as osteopathic physician assistant, scope 
of authority, annual registration of employment, and 


61-10A-4.1. Repealed. 

Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-4.1 
NMSA 1978, as enacted by Laws 1989, ch. 9, § 8, relating 
61-10A-4.2. Repealed. 

Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A- 


4,2 NMSA 1978, as enacted by Laws 1997, ch. 187, § 12, 
relating to inactive license, effective July 1, 2016. For 


61-10A-4.3. Repealed... 


Repeals. — Laws 2016, ch, 90, § 29 repealed 61-10A-4,3 
NMSA 1978, as enacted by Laws 1997, ch. 187, § 13, relat- 
ing to exemption from licensure, effective July 1, 2016. For 


Sec. 

61-10A-4.2. Repealed. 
61-10A-4.3. Repealed. 
61-10A-5. Repealed. 
61-10A-6. Repealed. 
61-10A-7. Repealed. 


of former section, see the 2015 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2015 NMSA 1978 on NMOne 
Sowree.com. 


provisions of former section, see the 2015 NMSA 1978 on 
NMOneSource.com. 


employment change, effective July 1, 2016. For provisions 
of former section, see the ee NMSA 1978 on NMOne 
Source.com. 


to fees, effective July 1, 2016. For provisions of former sec- 
tion, see the 2015 NMSA:1978 on NMOneSource.com. ° 


provisions of former section, see the 2015 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2015 NMSA 1978 on 
NMOneSource.com. 
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61-10A-5 


61-10A-5. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-5 
NMSA 1978, as enacted by Laws 1979, ch. 26, §5, relating 
to denial, suspension or revocation, effective July 1, 2016. 


61-10A-6. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-6 
NMSA 1978, as enacted by Laws 1979, ch. 26, § 6, relat- 
ing to rules and regulations, effective July 1, 2016. For 


61-10A-7. Repealed. 


Repeals. — Laws 2016, ch. 90, § 29 repealed 61-10A-7 
NMSA 1978, as enacted by Laws 1979, ch. 26, §°7, relat- 
ing to responsibility, effective July 1, 2016. For provisions 


PHARMACY 


61-11-1 


For provisions of former section, see the 2015 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2015 NMSA 1978 on 
NMOneSource.com. 


- of former section, see the 2015 NMSA 1978 on NMOne 


Source.com. 


ARTICLE 11 


Pharmacy 


Sec. 

61-11-1. Short title. (Repealed effective July 1, 2024.) 

61-11-1.1. Legislative findings; purpose of act. (Repealed 
effective July 1, 2024.) 

61-11-2. Definitions. (Repealed effective July 1, 2024.) 

61-11-3. Criminal offender's character evaluation. (Re- 
pealed effective July 1, 2024.) 

61-11-4. Board. created; members; qualifications; terms; 
vacancies; removal. (Repealed iogewh, 
July 1,'2024.) 

61-11-5. Board meetings; quorum; officers; penal ex- 
penses. (Repealed effective July 1, 2024.) 

61-11-6. Powers and duties of board. (Repealed effective 

; July 1, 2024.) 

61-11-6.1. Criminal background checks. (Repealed effec- 
tive July 1, 2024.) 

61-11-6.2. Prior authorization request form; develop- 
ment, (Repealed effective July 1, 2024.) 

61-11-7. Drug dispensation; limitations, (Repealed effec- 
tive July 1, 2024.) 

61-11-8. Drug records to be kept. (Repealed effective 
July 1, 2024.), 


61-11-9. Qualifications for licensure as a pharmacist by ex-, 


amination. (Repealed effective July 1, 2024.) 
61-11-9.1. Surety bonds. (Repealed effective July 1, 2024.) 
61-11-10, Reciprocal licensure. (Repealed effective 
July 1, 2024.) 
61-11-11. Pharmacist intern; qualifications for licensure. 
(Repealed effective July 1, 2024.) 
61-11-11.1, Pharmacy technician; qualifications; duties. 
_ (Repealed effective July 1, 2024.) 
61-11-12. License fees. (Repealed effective July 1, 2024.) 
61-11-13, Renewal; revocation. (Repealed — effective 
July 1, 2024.) 
61-11-14. Pharmacy licensure; classes of licenses; re- 
quirements; fees; revocation. (Repealed ef- 
fective July 1, 2024.) 


Sec. 

61-11-14.1. Nonresident pharmacy licensure; toll-free 
telephone service. (Repealed effective July 
1, 2024.) 

61-11-15. Pharmacies; sale of drugs; supervision require- 
ments, (Repealed effective July 1, 2024.) 

61-11-16. Pharmacies; equipment required. (Repealed ef- 

_ fective July 1, 2024.) 

61-11-17. . Display of license. (Repealed effective July 1, 2024.) 

61-11-18. State license; actions authorized. (Repealed ef- 
fective July 1, 2024.) 

61-11-18:1. Reports to board. (Repealed effective July 1, 
2024.) . 

61-11-18,2. Audit of pharmacy records. (Repealed effec- 
tive July 1, 2024.) 

61-11-19. Fund established; disposition; method of pay- 
ment. (Repealed effective July 1, 2024.) 

61-11-20. Disciplinary proceedings; Uniform Licensing 
Act. (Repealed effective July 1, 2024.) 

61-11-21. Licensing of pharmacists and pharmacies re- 
quired. (Repealed effective July 1, 2024.) 


. 61-11-22.. Exemptions from act. (Repealed effective 


‘ July 1, 2024.) 
61-11-23. Construction of laws relating to drugs. (Re- 
pealed effective July 1, 2024.) 
61-11-24, Violations; penalties.. (Repealed . effective 
/ July 1, 2024.) 
61-11-25. Power to enjoin violations. (Repealed effective 
July 1, 2024.) 
61-11-26. Licensure under previous law. (Repealed effec- 
tive July 1, 2024.) 
61-11-27. Transfer of funds. (Repealed effective July 1, 
2024.) 
61-11-28. Uniform Licensing Act. (Repealed effective 
July 1, 2024.) 
61-11-29, Termination of agency life; delayed repeal. (Re- 
pealed effective July 1, 2024.) 


61-11-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 11 NMSA 1978 may be cited as the "Pharmacy Act". 


History: 1953 Comp., § 67-9-33, enacted by Laws 
1969, ch. 29, § 1; 1997, ch. 131, § 1. 


Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 
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The 1997 amendment, effective June 20, 1997, substi- 
tuted "Chapter 61, Article 11 NMSA 1978" for "This act". 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-11-2 


ANNOTATIONS =f)! 


Am. Jur. 2d, A.L.R. and C.J.S. references. ae Li- 
ability of pharmacist who accurately fills prescription for 
harm resulting to user, 44 A.L.R.5th 393. 


61-11-1.1. Legislative findings; purpose of act. (Repealed effective 


July 1, 2024.) 


A. The legislature finds that the practice of pharmacy in New Mexico is a professional practice 
affecting the public health, safety and welfare and is subject to regulation and control in the public 
interest. The legislature finds further that it is a matter of public interest and concern that the 
practice of pharmacy as defined in the Pharmacy Act merit and receive the confidence of the pub- 
lic, and that only qualified persons be permitted to engage in the practice of pharmacy so that the 
quality of drugs and related devices distributed in New Mexico is ensured. 

B. The purpose of the Pharmacy Act is to promote, preserve and protect the publi¢ health, 
safety and welfare by and through the effective control and regulation of the practice of pharmacy, 
including the licensure of pharmacists and pharmacist interns and registration of pharmacy tech- 
nicians; the licensure, control and regulation of all sites or persons, in or out of state, who distrib- 
ute, manufacture or sell drugs or devices used.in the dispensing and administration of drugs in 
New Mexico; and the regulation and control of such other materials as may be used in the diagno- 


sis, treatment and prevention of injury, illness or disease of a patient or other person. 


History: Laws 1997, ch. 131, § 2. 
Delayed repeals. — For delayed’repeal of this section, 
see 61-11-29 NMSA 1978. 


ANNOTATIONS 


Standard of care required of retail pharmacists 
in filling prescriptions for controlled’ substances, 
— Where the personal representative of decedent's es- 
tate brought a lawsuit, asserting claims of negligence and 
negligence per se, against the pharmacy that dispensed 
certain Schedule II drugs to decedent, who died from an 


court erred in granting the pharmacy's motion for sum- 
mary judgment, because the pharmacy's motion did not es- 
tablish a prima facie case of entitlement to judgment as a 
matter of law as to the standard of care or the pharmacy's 
compliance with the standard, and even if the pharmacy 
had met that burden, plaintiffs expert affidavit sufficed 
to establish a genuine dispute of material fact concerning 
these material issues, and dismissal of the pharmacy from 
the case was improper because the motion did not demon- 
strate the pharmacy's entitlement to summary judgment 
on the separate claim of negligence per se, Oakey v. May 


overdose of physician-prescribed medications, the district Maple = harmacy, Inc., 2017-NMCA-054, cert. denied. 


61-11-2. Definitions. (Repealed effective July 1, 2024.) 


As used in the Pharmacy Act: 

A. "administer" means the direct aidlieation of a drug to the body of a patient or research subject 
by injection, inhalation, ingestion or any other means as a result of an order of ¢ a licensed practitioner; 

B. "board" means the board of pharmacy; 

C. "compounding" means preparing, mixing, assembling, packaging or labeling a drug or de- 
vice as the result of a licensed practitioner's prescription or for the purpose of, or ‘as an incident 
to, research, teaching or chemical analysis and not for sale or dispensing. "Compounding" also 
includes preparing drugs or devices in anticipation of a prescription based on routine, regularly 
observed prescribing patterns; 

D, "confidential information" means information in the patient's pharmacy records accessed, 
maintained by or transmitted to the pharmacist or communicated to the patient as part of patient 
counseling and may be released only to the patient or as the patient directs; or to those licensed 
practitioners and other authorized health care professionals as defined by regulation of the board 
when, in the pharmacist's professional judgment, such release is necessary to protect the patient's 
health and well-being; or to other persons authorized by law to receive the information, regardless 
of whether the information is on paper, preserved on microfilm or stored on electronic media; 

E. "consulting pharmacist" means a pharmacist whose services are engaged on a routine basis 
by a hospital or other health care facility and who.is responsible for the distribution, receipt and 
storage of drugs according to the state and federal regulations; 

F. "custodial care facility" means a nursing home, retirement care, mental care or other facility 
that provides extended health care; 
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G. "dangerous drug" means a drug that is required by an applicable federal or state law or 
rule to be dispensed pursuant to a prescription or is restricted to use by licensed practitioners; or 
that is: required by federal law to: be labeled with any of the following statements prior to being 
dispensed or delivered: 

» (1) ."Caution: federal law prohibits dispensing without prescription."; | 

(2) ‘Caasignl federal davt restricts this drug to use erly or on the order of a licensed veteri- 
narian."; or 

ivide RE only"; 

H.. "device" means an instrument, acheireddn implement; abetting éontrivance, implant or:simi- 
lar or related article, including a component part or accessory, that is required by federal law to bear 
the label, "Caution: federal or state law requires dispensing by or on the order of a physician."; 

I. "dispense" means the evaluation and implementation of a prescription, including the prepa- 
ration and delivery of a drug or device to a patient or patient's agent in:a suitable container ap- 
propriately labeled for subsequent administration to or use by a patient; 

J, "distribute" means the delivery of a drug or device other than by administering or dispensing; 

K. "drug" means: 

(1)..an article recognized as a drug in an official compendium or its supplement that is 
designated from time to time by the board for use in the diagnosis, cure, mitigation, treatment or 
prevention of disease in humans or other animals; 

(2) . an article intended for use in the diagnosis, cure, mitigation, treatment or arevaition 
of diseases in humans or other animals; 

(3) an article, other than food, that affects the structure or a function of the body of hu- 
mans or other animals; and 

(4) .an article intended for use as a component of an article described in Paragraph (1), (2) 
or (3) of this subsection; 

L...."drug regimen review" includes an Beciventien of a prescription and patient record for: 

(1) “known allergies; ) 

(2) rational therapy crahanindica aoa s! 

(3) reasonable dose and route of administration; 

(4). reasonable directions for use; 

(5). duplication of therapy; 

(6) drug-drug interactions; 

(7). adverse drug reactions; and 

(8) proper use and optimum therapeutic outcomes; 

M. "electronic transmission" means) transmission, of information in electronic form or the 
transmission of the exact visual image of a document by way of electronic equipment; 

N. "hospital" means an institution that is licensed as a hospital by the:department of health; 

QO. "labeling" means the process of preparing and affixing a label to a drug container exclusive 
of the labeling by a manufacturer, packer or distributor of a nonprescription drug or commercially 
packaged prescription drug or device; and which label includes all information required by federal 
or state law or regulations adopted pursuant to federal or state law; 

P. ."licensed practitioner" means a person engaged in a profession licensed by a state, territory 
or possession of the United States-who, within the limits of the person's license, may lawfully pre- 
scribe, dispense or administer drugs for the treatment of a patient's condition; 

Q. "manufacturing" means the production, preparation, propagation, conversion or processing 
of a drug or device, either directly or indirectly, by extraction from substances of natural origin or 
independently by means. of chemical or biological synthesis and includes;packaging or repackag- 
ing, labeling or relabeling and the promotion and marketing of the drugs or devices. "Manufactur- 
ing" also includes the preparation and promotion of commercially available products from bulk 
compounds for'resale by pharmacies; licensed practitioners or other persons; ):. 

R. “nonprescription drugs" means nonnarcotic medicines or drugs that'‘may be sold without a 
prescription and are prepackaged for use by a consumer and are labeled in accordance with the 
laws and regulations of the state and federal governments; 

S. "nonresident pharmacy" means any pharmacy located outside New Mexico that ships, mails 
or delivers, in any manner, drugs into New Mexico; 
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T. "outsourcing facility" means a facility at one geographic location or address that engages in 
the compounding of sterile drugs, is licensed by the board and, in accordance with board rules, is 
currently registered with the United States food and drug administration as an outsourcing: facil- 
ity; 

U. "patient counseling" means the oral communication by the pharmacist of infS¥indtion toa 
patient or the patient's agent or caregiver regarding proper use of a drug or device; 

V. "person" means an individual, corporation, partnership, association or other legal entity; 

W. "pharmaceutical care" means the provision of drug therapy and other patient care services 
related to drug therapy intended to achieve definite outcomes that. improve a patient's quality 
of life, including identifying potential and actual drug-related problems, resolving actual drug- 
related problems and preventing potential drug-related problems; 

X. "pharmacist" means a person who is licensed as a pharmacist in this state; 

Y. "pharmacist in charge” means a pharmacist who accepts responsibility for the operation 
of a pharmacy in conformance with all laws and rules pertinent to the practice of pharmacy and 
the distribution of drugs and who is personally in full and actual charge of the pharmacy and its 
personnel; 

Z. "pharmacy" means a place of business licensed by the board where drugs are com pomeded or 
dispensed and pharmaceutical care is provided; 

AA. "pharmacist intern" means a person licensed by the board to train under a pharmacist; 

BB. "pharmacy technician" means a person who is registered to perform repetitive tasks not 
requiring the professional judgment of a pharmacist; 

CC. "practice of: pharmacy" means the evaluation and implementation of a lawful order of a 
licensed practitioner; the dispensing of prescriptions; the participation in drug and device selec- 
tion or drug administration that has been ordered by a licensed practitioner, drug regimen reviews 
and drug or drug-related research; the administering or prescribing of dangerous drug therapy; 
the provision of patient counseling and pharmaceutical care; the responsibility for compounding 
and labeling of drugs and devices; the proper and safe storage of drugs and devices; and tite main- 
tenance of proper records; 

DD. "prescription" means an order given individually for the person for whom prescribed, ei- 
ther directly from a licensed practitioner or the licensed practitioner's agent to the pharmacist, in- 
cluding electronic transmission or indirectly by means of a written order signed by the prescriber, 
that bears the name and address of the prescriber, the prescriber's license classification, the name 
and address of the patient, the name and quantity of the drug prescribed, directions for use and 
the date of issue; 

EE. "repackager" means a person that repackages a drug, including a medicinal gas, and that, 
in accordance with board rules, has a valid registration as a drug establishment with the ee 
States food and drug administration; 

FF, "significant adverse drug event" means a drug-related incident that ray rast in Wie 
injury or death to the patient; 

GG. "third-party logistics provider" means a person that provides or coordinates warehousing 
or other logistics services of a product in interstate commerce on behalf of a manufacturer, whole- 
sale distributor or dispenser of a product but which person does not take ownership of the Prone 
nor have responsibility to direct the sale or disposition of the product; and | 

HH. "wholesale drug distributor" means a person engaged in the wholesale distribution of 
prescription drugs, including own-label distributors, private-label distributors, jobbers, brokers, 
manufacturers’ warehouses, distributor's warehouses, chain drug warehouses, wholesale drug 
warehouses, independent wholesale drug traders and retail RB an that conduct wholesale 
distribution. 


History: 1953 Comp., § 67-9-34, enacted by Laws The 2019 amendment, effective June 14, 2019, de- 


1969, ch, 29, § 2; 1977, ch. 253, § 68; 1988, ch. 6,§ 1; ___ fined "outsourcing facility", "repackager", and "third-party 

1992, ch. 19, § 1; 1997, ch. 131, § 3; 1999, ch. 298, § 3; logistics provider" as used in the Pharmacy Act, and made 

2001, ch. 50, § 3; 2019, ch. 98, § 1. certain technical amendments; added new Subsection T 

Delayed repeals. — For delayed repeal of this section, and redesignated former Subsections T through CC as 

sée 61-11-29 NMSA 1978, Subsections U through DD, respectively; in Subsection Z, 
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after "place of business", added "licensed by the board"; 
added new Subsection EE and redesignated former Sub- 
section DD as Subsection FF; added new Subsection GG 
and redesignated former Subsection HE as Subsection 
HH; and in Subsection HH, after "including", deleted 
"manufacturers, repackers", 

The 2001 amendment, effective June 15, 2001, in- 
serted "the administering or prescribing of dangerous 
drug therapy" in Subsection BB. 

The 1999 amendment, effective June 18, 1999, adel 
Subsection G(3). 

The 1997 amendment, effective June 20, 1997, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 

The 1992 amendment, effective May 20, 1992, added 
all of the present language of Subsection C following "dos- 
age form"; deleted "holding a current active certificate" 
following "a pharmacist" in Subsection D; substituted 
"department of health" for "health and environment de- 
partment" in Subsection I; deleted "and includes doctors 
of medicine, osteopathy, dentistry, podiatry and veterinary 


medicine" at the end of Subsection K; added present Sub- ) 


sections L, M, and N; redesignated former Subsections L 
through P as present Subsections O through S; substi- 
tuted "license" for "certificate of registration" in present 
Subsection P; deleted former Subsection Q defining "pro- 
prietary preparation" or "patent medicine"; substituted 
"distributor" for "dealer" near the end of present Subsec- 
tion Q; redesignated former Subsection R as present Sub- 
section T; inserted "manufacturing, repackaging" and "the 
reconstitution or preparation of intravenous admixtures" 
in present Subsection 8; added Subsections U and V; and 
made minor stylistic changes throughout the section. 
The 1988 amendment, effective May 18, 1988, in- 
serted "Device" near the end of Subsection E; substituted 
"Paragraph (1), (2) or (8) of this subsection" for "Para- 
graphs (1), (2) or (3)" and corrected a misspelling in Sub- 
section G(4); substituted "licensed by any state, territory 
or possession of the United States" for "licensed by the 
state" in Subsection K; and made minor stylistic changes. 
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ANNOTATIONS 


Duty of consulting pharmacist to a nursing facil- 
ity. — Where the nurse of a nursing home improperly 
transcribed a doctor's prescription, which resulted in the 
death of the decedent; defendant had a pharmacy consul- 
tant agreement with the' nursing home in which defen- 
dant agreed to be responsible for the general supervision 
of the pharmaceutical products and pharmacy services 
provided by the nursing home and a pharmacy services 
agreement to purchase pharmacy products and services 
for the nursing home; both agreements.expressly provided 
that the agreements did not confer any benefits on third 
parties and that a failure to perform by defendant created 
imminent jeopardy to patient safety; the nursing home 
did not notify defendant of the change in the decedent's 
prescription; the decedent was not a third-party benefi- 
ciary of the agreements between defendant and the nurs- 
ing home; and defendant had no duty to control the nurse 
or to monitor patients outside a monthly review which 
defendant had conducted prior to the change in the dece- 
dent's prescription, defendant was not liable to the dece- 
dent for breach of contract or for negligence. Thompson v. 
Potter, 2012-NMCA-014, 268 P.3d 57, 

"Licensed practitioner". — In view of the specific ex- 
ception from licensing requirements granted to students, 
interns and residents, Subsection K (now see Subsection 
P) should be viewed as allowing prescriptions written by 
residents or interns to be filled by pharmacists outside the 
hospital in which the resident or intern is serving. 1971 
Op, Att'y Gen. No. 71-93. 

Nature of outlet. — Whether an outlet is wholesale or 
retail depends on the manner in which it. does business. 
1957-58 Op. Att'y Gen. No, 58-219. 

"Person", — The health and environment department 
(now department of health) is not a "person" within the 
meaning of Subsection L (now see Subsection U) and is 
therefore not required to employ licensed pharmacists 
to dispense drugs to patients at the department's public 
health clinics. 1988 Op. Att'y Gen. No. 88-76. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Drugs, Narcotics and Poisons §§ 1, 2, 8, 9, 10, 14, 
15, 98, 100. 

28 C.J.S. Drugs and Narcotics § 8 et seq. 


61-11-3. Criminal offender's character evaluation. (Repealed effective 


July 1, 2024.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Pharmacy Act. 


History: 1953 Comp., § 67-9-34.1, enacted by Laws 
1974, ch. 78, § 17. 


Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 


61-11-4, Board created; members; qualifications; terms; vacancies; 
removal. (Repealed effective July 1, 2024.) 


ke There is created the "board of pharmacy". The board shall be administratively attached to 
the regulation and licensing department. The board consists of nine members, each of whom shall 
be a citizen of the United States and a resident of New Mexico. 

B. Five members shall be pharmacists appointed by the governor for staggered terms of five 
years each from lists submitted to the governor by the New Mexico pharmaceutical association, 
which lists contain the names of two pharmacists residing in each of the five pharmacy districts. 
Appointments of pharmacist members shall be made for five years or less each and made in such 
a manner that the term of one pharmacist member expires on July 1 of each year. One pharmacist 
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member shall be appointed from each pharmacy district. A pharmacist member of the board shall 
have been actively engaged in the pharmaceutical profession in this state for at least three years 
immediately prior to his appointment and shall have had a minimum of eight years of practical 
experience as a pharmacist. A vacancy shall be filled by appointment by the governor for the un- 
expired term from lists submitted by the New Mexico pharmaceutical association to the governor. 
Pharmacist members shall reside in the district from which they are appointed. 

C. “Three members of the board shall be appointed by the governor to represent the public, The 
public members of the board shall not, have been licensed as pharmacists or have any significant 
financial interest, whether direct or indirect, in the profession regulated. A vacancy in a public 
member's term shall be filled by appointment by the governor for the unexpired term, Initial ap- 
pointments of public members shall be made for staggered terms of five years or less and made in 
such a manner that not more than two public members' terms shall expire on July 1 of each year. 

D. One member of the board shall be a pharmacist appointed at large from a list submitted to 
the governor by the New Mexico society of health systems pharmacists. The member shall be ap- 
pointed by the governor to a term of five years. A vacancy in the member's term shall be filled by 
appointment by the governor for the unexpired term from a list submitted to the governor by the 
New Mexico society of health systems pharmacists. 

E. There are created five pharmacy districts as follows: 

(1) northeast district, which shall be composed of the counties of Colfax, Guadalupe, Hard- 
ing, Los Alamos, Mora, Quay, Rio Ariba, Sandoval, San Miguel, Santa Fe, Taos, Torrance and 
Union; 

(2) northwest district, which shall be compogetl of the counties of McKinley, San Juan, 
Valencia and Cibola; 

(8) central district, which shall be composed of the county of Bernalillo; 

(4) southeast district, which shall be composed of the counties of Chaves, Curry, De Baca, 
Eddy, Lea and Roosevelt; and 

(5) southwest district, which shall be composed of the counties of Catron, Dona Ana, Grant, 
Hidalgo, Lincoln, Luna, Otero, Sierra and Socorro. 

F. A board member shall not serve more than two full terms, consecutive or otherwise. 

G. A board member failing to attend three consecutive regular meetings is automatically. re- 
moved as a member of the board. 

H. The governor may remove a member of the board for neglect of a duty required by law, for 
incompetency or for unprofessional ‘conduct and shall remove a board member who violates a pro- 
vision of the Pharmacy Act. 


History: 19538 Comp., § 67-9-35, enacted by Laws ~ pharmacist selected" and substituted "health systems" 


1969, ch. 29, § 3; 1979, ch. 266, § 1; 1985, ch. 126, § 1; for "hospital", in. the second sentence, substituted "The" 
1991, ch. 189, § 15; 1997, ch. 181, § 4; 2008, ch. 408, § for "On July 1, 1985, the governor shall appoint a hospi- 
12. tal pharmacist member to the board for at term expiring 
Delayed repeals. — For delayed repeal of this section, July 1, 1990 and successors to the hospital pharmacist" 
see 61-11-29 NMSA 1978. and substituted "a term" for “terms”, and, in the third 
The 2003 amendment, effective July 1, 2003, added sentence, substituted "member's" for "hospital pharmacist 
"The board shall be administratively attached to the regu- member" and "health systems" for "hospital"; and deleted 
lation and licensing department." following the first sen- former Subsection I relating to appointment of a board 
tence of Subsection A; and deleted "One of the pharma- member in the event of a vacancy on the board. 
cist members shall be appointed for a term ending July 1, The 1991 amendment, effective June 14, 1991, substi- 
1970 and one pharmacist member shall be appointed for a tuted "nine members" for "seven members" in Subsection 
term ending on July 1 of each of the following four years. A; in Subsection C, substituted "Three members" for "One 
Thereafter," following "five pharmacy districts” near the . member" at the beginning of the first sentence, deleted the 
middle of Subsection B. former third sentence which read "On July 1, 1979, the 
The 1997 amendment, effective June 20, 1997, substi- governor shall appoint a public.member to the board for 
tuted "One pharmacist member shall be appointed from a term expiring July 1,.1984, and successors to the public 
each" for "Not more than one pharmacist member shall member shall be appointed ‘by the governor to terms of 
come from a" in the fourth sentence of Subsection B; in five years" and added the final sentence; and made related 
Subsection C, inserted "be appointed by the governor to" and minor stylistic changes in Subsections B and C. 
in the first sentence, substituted "profession" for "occupa- — ani . 
tion" in the second sentence, made stylistic changes in nm ANNOTATIONS | 
the third sentence, and substituted "public" for "board" in Am. Jur. 2d, A.L.R. and C.J.8. references. 98 


the fourth sentence; in Subsection D, in the first sentence, 


t 8 et : , 
substituted "a pharmacist appointed" for "a hospital G4. Druge and Narcotice. 8 Petraes: 
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61-11-5. Board meetings; quorum; officers; bonds; expenses. (Repealed: 
effective July 1, 2024.) | 


A. The board shall annually elect a chairman, vice chairman and secretary: -treasurer from its 
membership. 

B. »The board shall meet at least once every three months: Special meetings may hg called by 
the chairman and shall be called upon the written request of two or more members of the board. 
Notification of special meetings shall be made by certified mail unless the notice is waived by the 
entire board and noted in the minutes. Notice of all regular meetings shall be made by regular 
mail at least ten days prior to the meeting, and copies of the minutes of all meetings ‘shall be 
mailed to each board member within forty-five days after any meeting. . 

C. A majority of the board constitutes a quorum. 

D. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or al- 


lowance. 


History: 1953: Comp., § 67-9-36, enacted by Laws 
1969, ch. 29, § 4; 1997, ch. 131, § 5. 


Delayed repeals. — For delayed repeal of this section, 


see 61-11-29 NMSA 1978. 

The 1997 amendment, effective June 20, 1997, deleted 
former Subsection D relating to the execution of a bond by 
members and employees of the board, and redesignated 
Subsection E as Subsection D. 


ANNOTATIONS | 


Board of pharmacy may select whomever it 
chooses as secretary, as there is no compulsion that the 
secretary so chosen be required to have only that job; the 
state pharmaceutical association can appoint the same 
man or woman if it so chooses, 1953-54 Op. Att'y Gen. 
No. 53-5776, 

Am, Jur, 2d, A.L.R. and C.J.S.. references. — 28 


C.J.S, Drugs and Narcotics § 8 et seq. 


61-11-6. Powers and duties of board. (Repealed effective July 1, 2024.) 


A. The board shall: 

(1). promulgate rules in accordance with the provisions of the State Rules Act [Chapter 14, 
Article 4 NMSA 1978] to carry out the provisions of the Pharmacy Act in accordance with the pro- 
visions of the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]; 

(2) provide for examinations of applicants for licensure as pharmacists; 

/ (3) provide for the issuance and renewal of licenses for pharmacists; 

(4) require and establish criteria for continuing education as a condition of renewal of 
licensure for pharmacists; 

(5) provide for the issuance and rendwal of licenses for pharmacist interns and for their 
training, supervision and discipline; ) 

.. (6). provide for the licensing of retail pharmacies, nonresident pharmacies, wholesale drug 
distributors, drug manufacturers, hospital pharmacies, nursing home drug facilities, industrial 
and public health clinics and all places where dangerous drugs are stored, distributed, dispensed 
or administered and provide for the inspection of the facilities and activities; 

(7) enforce the provisions of all laws of the state pertaining to the practice of pharmacy 
and the manufacture, PEE UP Rs sale or distribution of drugs or cosmetics and their standards of 
strength and purity; 

(8) conduct hearings upon charges relating to the discipline of a registrant or licensee or 
the denial, suspension or revocation of a registration or a license in accordance with the Uniform 
Licensing Act; 

(9) cause the prosecution of any person violating the Pharmacy Act, the New Mexico Drug, 
Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] or the Controlled Substances Act 
[Chapter 30, Article 31 NMSA 1978]; 

(10). keep a record of all proceedings of the board; 

(11) make an annual report to the governor; 

(12) appoint and employ, in the board's discretion, a qualified person who is not a mem- 
ber of the board to serve as executive.director and define the executive director's duties and 
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responsibilities; except that the-power to deny, revoke or suspend any Meonacis or registration au- 
thorized by the Pharmacy Act shall not be delegated by the board; : 

(13) appoint and employ inspectors necessary to enforce the provisions 5 of all acts under 
the administration of the board, which inspectors shall be pharmacists and have.all the powers 
and duties of peace officers; 

(14), provide for other qualified employees necessary to aon out the provisions of the 
Pharmacy Act; 

(15) have the authority to sranlies a competent: attortiey mee give advice and suited in re- 
gard to any matter connected with the duties of the board, to represent the board in any legal pro- 
ceedings and to aid in the enforcement of the laws in relation to the pharmacy profession and to fix 
the compensation to be paid to the attorney; provided, however, that the attorney shall be compen- 
sated from the money of the board, including that provided for in Section 61-11-19 NMSA 1978; 

(16), register and regulate qualifications, training and permissible activities of pharmacy 
technicians; 

(17) provide a registry of all persons licensed as pharmacists or pharmacist interns in the 
state; 

(18) promulgate rules that prescribe the activities and duties of pharmacy owners and 
pharmacists 1 in the provision of pharmaceutical care, emergency prescription dispensing, drug reg- 
imen review and patient counseling in each practice setting; 

(19) promulgate, after approval by the New Mexico medical board and the board of nurs- 
ing, rules and protocols for the prescribing of dangerous drug therapy, including vaccines and 
immunizations, and the appropriate notification of the primary or appropriate physician of the 
person receiving the dangerous drug therapy; and 

(20) have the authority to authorize emergency prescription dispensing. 

B. The board may: 

(1) delegate its authority to the executive director to issue temporary licenses as provided 
in Section 61-11-14 NMSA 1978; 

(2) provide by rule for the electronic transmission of prescriptions; and 

(8) delegate its authority to the executive director to authorize ga ve Reeeort ton 
dispensing procedures during civil or penn health emergencies. 


History: 1953 Comp., § 67-9-37, enacted by Laws The 1997 amendment, effective June 20, 1997, re- 
1969, ch. 29, § 5; 1972, ch. 84, § 55; 1977, ch. 62, § 1; wrote Subsection A; redesignated former Subsections B 
1979, ch. 293, § 1; 1983, ch. 165, § 1; 1992, ch. 19, § 2; through H as Paragraphs A(2) through A(8), respectively; 
1997, ch. 181, § 6; 2001, ch. 50, § 4; 2005, ch’ 152, § 5; deleted former Subsection I relating to minor violations 
2022, ch. 39, § 45. of the Pharmacy Act; redesignated former Subsections’ J 

Delayed repeals. — For delayed repeal of this section, through P as Paragraphs A(9) through A(15), respectively; 
see 61-11-29 NMSA 1978. deleted former Subsection Q relating to rules and regu- 

The 2022 amendment, effective May 18, 2022, clarified lations regarding supportive personnel; redesignated for- 
that the board of pharmacy is required to follow the pro- mer Subsection R as reat aoa A(18); and added Subsec- 
visions of the State Rules Act when promulgating rules; , tion B. 
in Subsection A, Paragraph A(1), deleted "adopt, amend The 1992 amendment, effective May 20, 1999, substi- 
or repeal rules and regulations necessary" and added tuted "nonresident pharmacies, wholesale drug distribu- 
“promulgate rules in accordance with the provisions of tors" for "wholesale drug dealers" near the beginning of 
the State Rules Act", in Paragraph A(18), deleted "adopt" Subsection F and inserted. "or administered" near the 
and added "promulgate", and after "rules", deleted "and end of that. subsection; inserted "Device" in Subsection 
regulations", and in Paragraph A(19), deleted "adopt" and J; added Subsections Q and R; and made minor stylistic 
added "promulgate"; and in Subsection B, Paragraph B(2), changes throughout the section. 
after "provide by", deleted "regulation" and added "rule". + on 

The 2005 amendment, effective June 17, 2005, pro- ANNOTATIONS 


vided in Subsection A(18) that the board shall adopt rules Board conatitutionnles -dl he" boattiia wellyaacened 
and regulations concerning the provision of emergency in the police power of the state and cannot be attacked as 
prescription dispensing; added Subsection A(20) to permit being unconstitutional. 1959-60 Op. Att'y Gen. No, 60-126. 
the board to authorize emergency prescription dispensing; Constitutionality of regulating nonresident deal- 
and added Subsection B(3) to permit the board to delegate ers. — This provision giyes the board power to license, 
its authority to the executive director to authorize emer- regulate and impose a reasonable li¢ense fee on tosifient 
gency prescription dispensing procedures during emer-. . ) and nonresident wholesale drug dealers and manufactur- 


gencies. ; ers distributing their products in the state, and such ac- 
The 2001 amendment, effective June 15, 2001, in Sub- tion will not violate the United States constitution, 1971 
section A, deleted "annual" preceding "renewal" in Para- Op. Att'y Gen. No. 71-49. 


graphs (4) and (5), and added Paragraph (19). Powers of board. — The board of sharalasy has power 


to make bylaws, rules and regulations necessary for the 
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protection.of the public in the field of pharmacy and may but they would be required to separate their expenditures 
employ chemists, inspectors, agents and clerical adminis- for rent and clerical help, 1958-54 Op. Att'y Gen. No. 53- 
trative help for the proper conduct of its business, 1953-54 5776. 

Op. Att'y Gen. No. 53-5776, Inspector. — Inspector appointed under former law, in 

Jurisdiction over hospital pharmacies. — The the performance of duties, was empowered with all of the 
board of pharmacy exercises the same powers over phar- powers and duties of law enforcement officers of the state, 
macies or drug dispensaries operated by a hospital as it © \ within which powers was the right to carry such weapons 
does over any other drug store or pharmacy, etc., operated as the occasion sgt to require. 1965 Op. Att'y Gen. 
within the state. 1959-60 Op, Att'y Gen. No. 60-126, No. 65-93, 

Presence of pharmacist. — Under broad grant of au- An inspector has all of the authority granted to munici- 
thority given the board for the protection of public health pal, county and state law enforcement officers, including 
and welfare, it may promulgate a regulation requiring the power to obtain search warrants in all cases concern- 
that a registered pharmacist must be on duty in a drug ing the violation or violations of the pharmacy laws of the 
store from the opening hour of' the drug store until the state of New Mexico. 1958-54 Op, Att'y Gen. No. 53-5865 
closing hour. 1961-62 Op. Att'y Gen. No. 61-85, (rendered under former law). 

Sharing office space. — The pharmaceutical associa- Am, Jur, 2d, A.L.R, and C.J.S. references, — 28 
tion and the state board of pharmacy could maintain of- C.J.S. Drugs and Narcotics § 8 et seq. 


fices under the gamie roof and within the same office space, 


61-11-6.1. Criminal background checks. (Repealed effective July 1, 
2024.) 


A. The board may adopt rules that provide for criminal background checks for all new licens- 

ees toinclude: | 

(1) requiring criminal history background checks of applicants for licensure pursuant to 
the Pharmacy Act; 

(2) requiring applicants for licensure to be fingerprinted; 

(3) providing for an applicant who has been denied licensure to epee or challenge the 
validity of the background check record; 

(4) establishing a fingerprint and background check fee not to exceed seventy-five dollars 
($75.00) to be paid by the applicant; and 

(5) providing for submission of an applicant's fingerprint cards to the federal bureau of 
investigation to conduct a national criminal history background check and to the department of 
public safety to conduct a state criminal history check. 

B. Arrest record information received from the department of public safety and the federal bu- 
reau of investigation shall be privileged and shall not be disclosed to persons not directly involved 
in the decision affecting the applicant. 

C. Electronic live foger aa scans 8 may be used when conducting criminal history background 
checks. 


History: Laws 2007, ch. 79,§3.5 Effective dates. — Laws 2007, ch.'79, contained no ef- 


~ Delayed repeals. — For delayed repeal of f thie section, fective date provision, but, pursuant to N.M. Const., art. 
see 61-11-29 NMSA 1978. IV, § 23, was effective June 15, 2007, 90 days after the 


adjournment of the legislature. 


61-11-6.2. Prior authorization request form; development. (Repealed 
effective July 1, 2024. ) 


ak: On or Cede January 1, 2014, the board shall faintly echo with the insurance division of 

the public regulation commission a uniform prior authorization form that, notwithstanding any 
other provision of law, a prescribing practitioner in the state shall use to request prior authoriza- 
tion for coverage of prescription drugs. The cre prior authorization form shall: 

(1) not exceed two pages; » 

(2) be made electronically available on the web site of the insurance ainiaion and on the 
web site of each:health insurer, plan or health maintenance organization that uses the form; 

(8) be developed with input received from interested iba pursuant to at least one pub- 
lic meeting; and 

(4) take into consideration the fellas 
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(a) any existing prior authorization forms that the federal centers for medicare and 
medicaid services or the human services department has developed; and 
(b) any national standards pertaining to electronic prior authorization for prescrip- 
tion drugs. 
B. As used in this section, "prescribing ae tition se means a person that is licensed or certified 
to prescribe and administer drugs that are subject to the New Mexico Drug, Device and Cosmetic 
Act [Chapter 26, Article 1 NMSA 1978}. 


History: Laws 2013, ch. 170, § 3. Effective dates. — Laws 2013, ch, 170 contained no 
Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., art. 
see 61-11-29 NMSA 1978. IV, § 28, was effective June 14, 2013, 90 days after. the 


adjournment of the legislature. 


61-11-7. Drug dispensation; limitations. (Repealed effective July 1 
2024.) 


A. The Pharmacy Act does not prohibit: 

(1) a hospital or state or county institution or clinic without the services of a staff phar- 
macist from acquiring and having in its possession a dangerous drug for the purpose of dispensing 
if it is in a dosage form suitable for dispensing and if the hospital, institution or clinic employs a 
consulting pharmacist, and if the consulting pharmacist is not available, the withdrawal of a drug 
from stock by a licensed professional nurse on the order of a licensed practitioner in such amount 
as needed for administering to and treatment of a patient; 

(2) the extemporaneous preparation by a licensed professional nurse on. the order of a li- 
censed practitioner of simple solutions for injection when the solution may be prepared from a.quan- 
tity of drug that has been prepared previously by a pharmaceutical manufacturer or pharmacist and 
obtained by a hospital, institution or clinic in a form suitable for the preparation of the solution; .... 

(3) the sale of nonnarcotic, nonpoisonous or nondangerous nonprescription medicines or 
preparations by nonregistered, persons or unlicensed stores when sold in their original containers; 

(4) the sale of drugs intended for veterinary use; provided that if the drugs bear the leg: 
end:."Caution: federal law restricts this drug to use by or on the order of a licensed veterinarian", 
the drug may be sold or distributed only as provided in Subsection A of Section 26-1-15 NMSA 
1978, by a person possessing a license issued by the board pursuant to Subsection B of Section 61- 
11-14 NMSA 1978; 

(5) the oat to or possession « or administration of topical ocular pharmaceutical atisinn by 
licensed optometrists who have been certified by the board of optometry for the use of the agents; 

(6) _ the sale to or possession or administration of oral pharmaceutical agents as authorized 
in Subsection A of Section 61-2-10.2 NMSA 1978 by licensed optometrists who have been certified 
by the board of optometry for the use of the agents; 

(7) pharmacy technicians from providing assistance to pharmacists; 

(8) a pharmacist from prescribing dangerous drug therapy, including vaccines and immu- 
nizations, under rules and protocols adopted by the board after approval by the New Mexico medi: 
cal board and the board of nursing; 

(9) a pharmacist from exercising the pharmacist's professional judgment in refilling a pre- 
scription for a prescription drug, unless prohibited by another state or federal law, without the 
authorization of the prescribing licensed practitioner, if: 

(a). failure to refill the prescription en: result in an interruption of a aarapeulse 
regimen or create patient suffering; . 

(b) the pharmacist is unable to Fontach the licensed aaah after reasonable ef- 
fort; 
(c) the quantity a prescription drug dispensed does not exceed a seventy-two-hour 
supply; ti 
(d) the pharmacist informs the patient or the patient's agent at the time of dispens- 
ing that the refill is being provided without authorization and that authorization of the licensed 
practitioner is required for future refills; and 
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(e) .the pharmacist informs the licensed practitioner of the emergency refill at the 
earliest reasonable time; or 
(10) the possession, storage, distribution, dispensing, cn tenfiymerrs or prescribing of an 
opioid antagonist in accordance with the provisions of Section 24-23-1 NMSA 1978. 
B. All prescriptions requiring the preparation of dosage forms or amounts of dangerous drugs 
not available in the stock of a hospital, institution or clinic or a prescription Rocginiag compound- 
ing shall be either a or dispensed only by a pharmacist. 


History: 1953 Comp., § 67-9-38, enacted by Laws and substituted "if" for "provided that", substituted "phar- 
1969, ch. 29, § 6; 1973, ch. 173, § 1; 1977, ch. 30, § 4; macy technicians" for "supportive personnel" in Para- 
1992, ch. 19, § 3; 1995, ch, 20, § 9; 1997, ch. 181, § 7; graph (8), and added Paragraph (9) and made related 


2001, ch. 50, § 5; 2016, ch. 45, § 2; 2016, ch. 47, § 2. stylistic changes; and substituted "requiring" for "neces- 
Delayed repeals. — For delayed repeal of this section, sitating" in Subsection B, 

see 61-11-29 NMSA 1978. The 1995 amendment, effective July 1, 1995, deleted 
Cross references, — For provisions of the New Mexico "diagnostic" preceding "pharmaceutical" in Paragraph 

Drug, Device and Cosmetic Act, 26-1-1 NMSA 1978 et seq. A(6), added Paragraph A(7), and redesignated former 

_ For provisions of the Controlled Substances Act, see 30- Paragraph A(7) as Paragraph A(8). 

31-1 NMSA 1978 et seq. The 1992 amendment, effective May 20, 1992, substi- 
The 2016 amendment, effective March 4, 2016, tuted "nonprescription medicines" for "patent or proprietary 

amended the Pharmacy Act to allow the possession, stor- medicines" in Subsection A(4), made statutory reference 

age, distribution, dispensing, administration or prescrib- substitutions in Subsection A(5), added Subsection A(7), 

ing of an opioid antagonist in accordance with the pro- and made minor stylistic changes throughout the section. 

visions of Section 24-23-1 NMSA 1978; in Subsection A, 

Paragraph (1),.deleted "any" and added "a", after "in its ANNOTATIONS 


possession", deleted "any" and added "a" he "the with- 


Hospit linic ph t be li 
drawal of", deleted "any" and added "a o , and after "treat- Rees ce enna yan neha eye tand 


registered, and except in limited situations prescriptions 


ment, of", deleted "his" and added "a " in Paragraph (4), t be fi istered ph ist. 1961-62 O 
after "provided that if’, deleted "such" and added ."the", Atty ach sapekipe Bee "4 
arty oe a "for a a roe oe Hospital in which a pharmacy dispenses'drugs must be 
adde e"; in Paragrap , after "for the use of", de- li istered. 1959-60 Op. Att'y: Gen, No. 60- 
leted "such" and added "the", in Paragraph (8), after "New hue oie ay 9 pts Ne 


Mexico", added "medical", after "board", deleted "of medi- 


cal examiners", and after the semicolon, deleted vor", in sph ice hap other ae rele ze: tein an geal 


partment of health) is not a "person" within the meaning 


Par ragraph (9), in the introductory sentence, fat 5 ‘exer- of Section 61-11-2 NMSA 1978 and is not required to em- 

aad Bacecatiak Eat) and added "the pharmacist's", and ploy licensed pharmacists to dispense drugs to patients 
t the d t t' blic health cli 1988 O Att! 

Laws 2016. ch 46° and Taws'2016, ch-47°"4'2'en. 2 a Departement Ss publiooantycunies. fed. acti 

acted identical amendments to this section, The section Am, Jur, 2d, A.L:R. and C.J.S. references. — 25 Am. 


was set out as amended by Laws 2016, ch. 47, § 2. See 
12-1-8 NMSA 1978. Constitutionality of 
y of statute regulating sale or dispensa- 
The 2001 amendment, effective June 15, 2001, in Sub- tion of medicines or drugs in original package, 54 ALR. 
section A, deleted the former designation for Paragraph 744, 
(2), thereby making those provisions a part of Paragraph "Proprietary or jpatatté medicine," HAE sistvatbndls tr 
(1), added Paragraph A(8), and renumbered the remaining commodities are within provision as to, in statute or ordi- 


Jur, 2d Drugs, Narenties and Poisons § 23, 


paragraphs accordingly. nance, 76 A.L.R. 1207. 
The 1997 amendment, effective June 20, 1997, in Sub- Original unbroken package, what’ constitutes, 113 
section A, in Paragraph (1), substituted "if" for "provided" AL.R. 964. 


61-11-8. Drug records to be kept. (Repealed effective July 1, 2024.) 


Records shall be kept, by all persons licensed. pursuant to the Pharmacy Act-of all dangerous 
drugs, their receipt, withdrawal from stock and use or other disposal. The records shall be open to 
inspection by the board or its agents, and. the licensee shall be responsible for the maintenance of 
the records in proper form. ‘ 


History: 1953 Comp., § 67-9-39, enacted by Laws _and substituted "the licensee" for "both the pharmacist in 


1969, ch, 29, § 7; 1972, ch. 84, § 56; 1997, ch. 131,88. _ charge and the hospital, institution or clinic" in the second 
Delayed repeals, — For delayed repeal of this section, sentence. 
see 61-11-29 NMSA 1978. 
The 1997 amendment, effective, June 20, 1997, sub- ANNOTATIONS 
stituted "persons licensed pursuant to the Pharmacy Act" Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
for "hospitals, institutions or clinics" in the first sentence Jur. 2d Drugs, Narcotics and Poisons §§ 69, 229. 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-11-9,1 


61-11-9. Qualifications for licensure as a pharmacist by examination. 
(Repealed effective July 1, 2024.) 


A, An applicant for licensure as a pharmacist by examination shall: 
(1).-have reached the age of majority and not be addicted to the use of drugs or alcohol; 
(2). be a graduate ofa school:or college of pharmacy approved by the board; 
(8) have not less than one year of experience under the direction of a pharmacist in accor- 
dance with the programs of supervised training established by pemusason of the board; 
(4) pass an examination approved by the board; and 
(5) pass an examination approved by the board, which examination shall be based on fed- 


eral and state drug laws and regulations. 


B, Any person who is a graduate of a foreign school of pharmacy may be eligible for licensure 
as a pharmacist upon successful completion of an equivalency examination program approved by 


the board. 


C. The board shall issue a license when the applicant's application has been filed with and ap- 
proved by the board and the applicant has paid the required fees and has met the requirements of 


this section, . 


History: 1953 Comp., § 67-9-40, enacted by Laws 
1969, ch, 29, § 8; 1973, ch, 82, § 1; 1992, ch, 19, § 4; 1997, 
ch. 181, § 9. 

Delayed repeals, — For delayed repeal of this section, 
see 61-11-29 NMSA 1978, 

Cross*references, — For age of majority, see 28-6-1 
NMSA 1978. 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "licensure" for "registration'.in the section head- 
ing and in the introductory language of Subsection A;.in 
Subsection A,-substituted "alcohol", for, "alcoholic liquors" 
in Paragraph (1); rewrote Paragraph (2), in Paragraph (4), 
substituted "approved" for "prepared and administered" 
and deleted "which examination shall be based on, the 
subjects, and minimum grading standards as set forth in 
the bylaws of the national association of boards of phar- 
macy" following "board", and substituted "approved" for 
"prepared and administered" in Paragraph (5);in Subsec- 
tion B, substituted "approved by the board" for "and an 
examination.on,New Mexico laws and board regulations" 
and deleted the second sentence, which read: "The board 
shall. adopt regulations that define the content of the ex- 
aminations"; and rewrote Subsection C, 

The 1992 amendment, effective May 20, 1992, substi- 
tuted.'be a graduate of" for "hold a. degree i in pharmacy 


from" in Subsection A(2), made’ minor stylistic changes 
in Subsection A(4), added Subsection A(5), added present 
Subsection B, redesignated former Subsection B as pres- 
ent Subsection C, and’ substituted "issue a license" for 
"issue him a certificate of registration" and "passed the 
required examinations" for "passed an examination" in 
Subsection C. hs 


ANNOTATIONS 


No "right" exists in anyone to be licensed by the 
board of pharmacy unless the applicant complies with ap- 
plicable statutes, rules and regulations. 1957-58 Op, Att'y 
Gen. No. 58-219, 

Proof of qualifications. — Since under former law 
the applicant was to "submit to the board of pharmacy 
proof of his qualifications," the board could set the type 
of proof required in order to determine whether there was 
compliance with the law, and it could investigate the proof 
submitted for that purpose. 1955-56 Op. Att'y Gen. No. 55- 
6188. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons § 75. 

28 C.J.S. Drugs and Narcotics § 29 et seq. 


61-11-9.1. Surety bonds. (Repealed effective July 1, 2024.) 


A. The board may require surety bonds or other equivalent means of security, as approved by 


the board, that are provided by a third party such as insurance, an irrevocable letter of credit or 
funds deposited in a trust account or financial institution, to secure payment for any administra- 
tive or judicial penalties that’may be imposed by the board or the state ks for any penalties or 
costs required by board rule or disciplinary action. 

B. Surety bonds or other equivalent means of security as approved by the board and pactired 
in this section shall apply to initial applicants or renewal applicants as a condition for obtaining or 
maintaining licensure as a drug manufacturer, nonresident pharmacy, wholesale drug distributor, 
outsourcing facility, repackager or third-party logistics provider. 

C. The board shall set by rule the amount and conditions of the surety bond or other equivalent 
means of security authorized in this section. | 

D. The board may waive the surety bond or other requirements of this section if it determines 
that it is in the best interest of the public to do so. Such waivers may be granted under conditions 
established by board rule. 
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E. Manufacturers distributing their own products that have been licensed or approved by the 
food and drug administration and pharmacy warehouses that are engaged only in intracompany 
transfers are exempt from this section. 

F. -A separate surety bond or other equivalent means of security is not required for each com- 
pany's separate locations or for affiliated companies or groups when such separate locations or af- 
filiated companies or groups are required to apply for or renew their drug manufacturer, nonresi- 
dent pharmacy, wholesale drug distributor, outsourcing facility, repackager or third-party logistics 
provider license with the board. 


History: Laws 2007, ch. 79, § 4; 2019, ch. 98, § 2. licensure as a", added "drug manufacturer", after "whole- 


Delayed repeals, — For delayed repeal of this section, sale drug distributor", added "outsourcing facility, repack- 
see 61-11-29 NMSA 1978. ager or third-party logistics provider"; and in Subsection 

The 2019 amendment, effective June 14, 2019, added F, after "renew their", added "drug manufacturer, nonresi- 
new license categories for which surety bonds are re- dent pharmacy", and after "wholesale", added "drug", af- 
quired, subject to the existing provision that multiple lo- ter "distributor", added "outsourcing facility, repackager 
cations or affiliated companies do not need to provide sep- or third-party logistics provider". 


arate surety bonds; in Subsection B, after "maintaining 


61-11-10. Reciprocal licensure. (Repealed effective July 1, 2024.) 


The board may issue a license, with or without. examination, to a person who: 

A. is licensed as a pharmacist by examination in another state that under equivalent condi- 
tions will grant reciprocal licensure to persons licensed as pharmacists by examination in this 
state; and 

B. produces evidence satisfactory to the board that he has the age, education, experience.and 
qualifications required of applicants for licensure by examination under the provisions of the 
Pharmacy Act. Any person who was registered by examination in another state prior to May 20, 
1940 is required to satisfy only those requirements in existence in this state at the time he was 
registered in the other state. 


History: 1953 Comp., § 67-9-41, enacted by Laws and throughout the section; substituted "licensed" for 
1969, ch. 29, § 9; 1997, ch. 131, § 10. "registered" throughout the section; substituted "license" 

Delayed repeals. — For delayed repeal of this section, for "certificate of registration" in the introductory lan- 
see 61-11-29 NMSA 1978. guage; and made a stylistic change in Subsection A. 


The 1997 amendment, effective June 20, 1997, substi- 
tuted "licensure" for "registration" in the section heading 


61-11-11. Pharmacist intern; qualifications for licensure. (Repealed 
effective July 1, 2024.) 


The classification of pharmacist intern is established. An applicant for licensure as a pharmacist 
intern shall: 

A. be not less than eighteen years of age and not be addicted to the use of drugs or alcohol; 

B. have satisfactorily completed educational requirements established by rules of the board in 
a school or college of pharmacy approved by the board; and 

C. meet other requirements established by regulation of the board. 


History: 1953 Comp., § 67-9-42, enacted by Laws the equivalent thereof" and added "educational require- 
1969, ch. 29, § 10; 1997, ch. 181, § 11; 2019, ch. 98, § 8. ments established by rules of the board". 

Delayed repeals. — For delayed repeal of this section, The 1997 amendment, effective June 20, 1997, substi- 
see 61-11-29 NMSA 1978. tuted "licensure" for "registration" in the section heading 

The 2019 amendment, effective June 14, 2019, and throughout the section; rewrote the introductory lan- 
changed certain licensure requirements for pharmacist guage; added the language beginning "and not be" in Sub- 
interns; and in Subsection B, after "satisfactorily com- section A; and in Subsection B, inserted "school or" and 
pleted", deleted "not less than thirty semester hours or substituted "approved by the board" for "accredited by the 


American council on pharmaceutical education". 
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61-11-11.1.. Pharmacy technician; qualifications; duties. (Repealed 
effective July 1, 2024.) | / ipa 


A. The classification of pharmacy technician is established. An applicant for registration as a 
pharmacy technician shall; ' ; 

(1). be at least eighteen years, of age and not addicted to, Togs or alcohol; 

(2),. complete initial. training as required by regulations of the board that includes on-the- 
job and related education commensurate with the tasks to be performed by the pharmacy techni- 
cian; and 

(3) ifthe potential duties of the pharmacy technician will include the preparation of sterile 
products, complete an additional one hundred hours of experiential training as required by regula- 
tions of the board. 

B.. Permissible activities for pharmacy technicians under the supenrasion ofa pharmacist i in- 
clude: 

(1) the preparation, mixing, HadeHBLiie, packaging and bawoittg of medications; 

(2) processing routine orders of stock supplies; 

(3) preparation of sterile products; . 

(4) filling of a prescription or medication order that entails counting, pouring, labeling or 
reconstituting medications; and 

(5) tasks assigned by the supervising pharmacist that do not require his professional judg- 
ment. 

C. The supervising pharmacist shall observe and direct the pharmacy technician to a sufficient 
degree to assure the accurate completion of the activities of the pharmacy technician and shall 
provide a final check of all aspects of the prepared product and document the final check before 
dispensing. 

D. The supervising pharmacist shall be responsible for the tasks performed by the pharmacist 
technician and subject to discipline for failure to appropriately supervise the Sade He of the 
pharmacist technician. 


t 


History: Laws 1997, ch. 131, § 12; 2005, ch. 152, § 7. The 2005 amendment, effective June 17, 2005, added 
Delayed repeals. — For delayed repeal of this section, Subsection B(5) to provide that a pharmacy technician 
see 61-11-29 NMSA 1978. perform tasks assigned by the supervising pharmacist 


that do not require professional judgment. 


61-11-12. License fees. (Repealed effective July 1, 2024.) 


A. Except as provided in Section 61-1-34 NMSA 1978, an applicant for licensure as a pharma- 
cist or pharmacist intern or registration as a pharmacy technician shall pay the following fees, 
which fees shall not be returnable; 

(1) for initial licensure as a pharmacist, a fee set by the board not to exceed four hundred 
dollars ($400); provided that if the applicant fails a portion of an examination, reexamination is 
subject to the same fee as the first examination; . 

(2) for initial licensure as a pharmacist intern, a fee not to exceed twenty-five dollars 
($25.00); and 

(3) for initial registration as a pharmacy technician, a fee not to exceed twenty-five dollars 
($25.00). 

B. The board shall issue a license or registration to-each successful applicant ara enter the 
successful applicant's name and pertinent information in the registry maintained by the board. 

C, Every registration or license shall have the seal of the board affixed and be signed by the 
board chair. | Bak ) 


History: 1953 Comp., § 67-9-48, enacted by Laws The 2020 amendment, effective July 1, 2020, provided 


1969, ch, 29, § 11; 1972, ch, 48, § 1; 1983, ch. 165, § 2; an exception to the licensure fee for qualified military 
1989, ch. 108, § 1; 1997, ch. 181, § 18; 2020, ch. 6, § 28. service members, their spouses and dependent children, 
Delayed repeals. — For delayed repeal of this section, and for certain veterans, and made certain technical 


see 61-11-29 NMSA 1978. 
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amendments; and in Subsection A, added "Except as pro- to exceed twenty-five dollars ($25.00)" for "of ten dollars 
vided in Section 61-1-834. NMSA 1978". ($10.00)" in Subsection A(3), 
The 1997 amendment, effective June 20, 1997, re- 
wrote this section to the extent a detailed eungegeine is | ANNOTATIONS _ 
impracticable. Am, Jur. 2d, AL.R. and C.J,S, references. — 25 Ai. 


The 1989: amendment, effective: June 16, 1989; sub- 
stituted "two hundred dollars ($200)" for None hundred 
dollars ($100)" in Subsection A(1), and substituted "not 


Jur, 2d Drugs, Narcotics and Poisons § 75. 
28 C.J.S. Drugs and Narcotics § 29 et seq. 


61-11-13. Renewal; revocation. (Repealed effective July 1, 2024.) 


A. The renewal date for each licensee shall be the last day of the licensee's birth month, as 
set by rule of the board. Any person who intends to continue practice shall file an application for 
renewal prior to that date and, except as provided in Section 61-1-34 NMSA 1978, pay the renewal 
fee set by the board in an amount not to exceed one hundred fifty dollars ($150) per year; provided, 
however, that the board shall prorate a renewal fee charged for a period of less than.a full year. The 
license of a._pharmacist failing to renew the pharmacist's license on or before the date set by. the 
board shall automatically expire, and the license shall not be reinstated except upon reapplication 
and. payment of.a one hundred dollar ($100) reinstatement fee and all delinquent renewal fees. 

B. A pharmacist ceasing to be engaged in the practice of pharmacy for such period as the board 
determines, but not less than twelve months, is deemed to be inactive and shall have the pharma- 
cist's license renewal so marked. A pharmacist having an inactive status shall not be reinstated 
to active status without either an examination or the presentation of evidence satisfactory to the 
board that the pharmacist has taken some form of internship or continuing education relevant to 
the practice of pharmacy, or both, immediately prior to the pharmacist's application for reinstate- 
ment. Pharmacists regularly engaged in teaching in an approved school or college of pharmacy, 
servicing, manufacturing, inspecting or other phases of the pharmaceutical profession are in ac- 
tive status for the purposes of this subsection. 

C. Application for renewal of a pharmacist's license shall be made on forms prescribed and 
furnished by the board and shall indicate whether the renewal applied for will be an active or in- 
active license. The application, together with the renewal fee, shall be filed with the board. 

D. Application for renewal of a pharmacist's license shall be accompanied by proof satisfactory 
to the board that the applicant has completed continuing education requirements established pur- 
suant to Section 61-11-6 NMSA 1978. 

K., An.application for renewal of a certificate of registration as a pharmacy technician or license 
as a pharmacist intern shall be filed with the board on forms prescribed and furnished by the board 
and shall be accompanied by a renewal fee not to. exceed twenty-five dollars ($25.00) per year. 


History: 1953 Comp., § 67-9-44, enacted by Laws heading; in Subsection A, in the first sentence, deleted "All 
1969, ch. 29, § 12; 1977, ch. 62, § 2; 1983, ch. 165, § 3; annual licenses for pharmacists shall expire on June 30, 
1989, ch. 108, § 2; 1992, ch. 19, § 5; 1997, ch. 181, § 14; and commencing July 1, 1984" at the beginning of the 


2001, ch. 50, § 6; 2020, ch. 6, § 29. sentence, substituted: "licensee'! for "registrant", and sub- 
Delayed repeals. — For delayed repeal of this section, stituted "licensee's" for registrant's’, and in the third 
see 61-11-29 NMSA 1978. sentence, substituted "a" for "any", inserted "reapplica- 
The 2020 amendment, effective July 1, 2020, provided tion and" and SatiatAttifod "one hundred dollar ($100)" for 
an exception to the licensure fee for qualified military ser- "twenty-five dollar ($25.00)" in Subsection B, substituted 
vice members, their spouses and dependent children, and "A" for "Any" in the first sentence, and inserted "in an 
for certain veterans, and made certain technical amend- approved school or college of pharmacy" in the third sen- 
ments; and in Subsection A, after "prior to that date and", tence; in the first sentence of Subsection C, substituted "a 
added "except as provided in Section 61-1-34 NMSA 1978"... pharmacist's license" for "pharmacists! licenses" and sub- 
The 2001 amendment, effective June 15, 2001, in Sub- stituted "license" for "registration"; substituted "a phar- 
section A, deleted "annual" preceding "renewal date" and macist's license" for "pharmacists' licenses" in Subsection 
inserted vas set by rule of the board" in the first sentence; D; and in Subsection E, substituted "An application" for 
inserted "prior to that date" following "application for re- "Applications", inserted "as a pharmacy technician or li- 
newal", substituted '($150) per year", for “($150) prior to cense", and added "per year" at the end of the subsection. 
that date". and substituted "less than a full year" for "less The 1992 amendment, effective May 20, 1992, in Sub- 
than one year" i in the second sentence; and substituted "be- section A, substituted "last day of the registrant's birth 
fore the date set by the board shall" for "before that date month" for "registrant's birthdate" in the first sentence, 
will", and substituted "the license shall" for "it shall" in the substituted "than" for "then" near the end of the second 
last sentence, ~ , ‘sentence, and substituted all of the present language of 


The 1997 amendment, effective’ June 20, 1997, de- © the last sentence preceding "and it shall not be reinstated" 
leted "Registration" preceding "Renewal" in the section 
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for "Any pharmacist failing to renew his license on or be- 
fore that date shall have his license revoked". 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A substituted "one hundred fifty dollars ($150)" for 
"one hundred dollars ($100)" in the second sentence; and 
substituted "not to exceed twenty-five dollars ($25.00)" for 
"of five dollars ($5.00)" in Subsection E, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons § 76. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-11-14 


Failure of druggist or apothecary to procure license as 
affecting validity of contracts, 30 A.L.R. 862, 42 A. L. R. 
1226, 118 A.L.R. 646. 

Revocability of license for fraud.o or other Susbecsthcnkt be- 
fore or at time of its issuance, 165 A.L.R. 1138. 

Stay pending review of judgment or order ri ae or 
suspending license, 166 A.L.R. 575. 

Revocation or suspension of license or permit to prac- 
tice pharmacy or operate drugstore because of improper 
sale or distribution of narcotics or stimulant drugs, 17 
A.L.R.3d 1408, 


28 C.J.S. Drugs and-Narcotics § 29 et seq. 


61- 11- 14, Pharmacy licensure; classes of licenses; requirements; fees; 
revocation. (Repealed effective July 1, 2024.) 


A. Any! person‘who desires to operate or maintain the operation of a pharmacy or who engages 
in an activity in this state requiring licensure by the board shall apply to the board for the proper 
license and shall meet the requirements of the board and pay the fee for the license and its renewal. 

B. The board shall issue the following classes of licenses that shall be defined and limited by 
regulation of the board: 

(1) retail pharmacy; 

(2) nonresident pharmacy; 

(3) wholesale drug distributor; 

(4) drug manufacturer; 

(5) hospital pharmacy; 

(6) industrial health clinic; 

(7) community health clinic; 

(8) department of health public health offices; 

(9) custodial care facility; 

(10) home care services; 

(11) emergency medical services; 

(12) animal control facilities; 

(18) wholesaler, retailer or distributor of sebantbany drugs bearing the legend: "caution: 
federal law restricts this drug to use by or on the order of a licensed veterinarian". Such drugs 
may be sold or‘dispensed by any person possessing a retail pharmacy license, outsourcing facility 
license, repackager license, wholesale drug distributor's license or drug manufacturer's license 
issued by the board, without the necessity of acquiring an additional license for veterinary drugs; 

(14) returned drugs processors; 

(15) drug research facilities; 

(16). drug warehouses; 

(17) contact lens sellers; 

(18) medicinal gas repackagers; 

(19) medicinal gas sellers; 

(20) outsourcing facilities; 

(21) repackagers; and 

(22). third-party logistics providers. 

C. Every application for the issuance or biennial renewal of: 

(1) ‘a license for a retail pharmacy, nonresident pharmacy, hospital pharmacy or drug re- 
search facility shall be accompanied by a fee set by the board in an amount not to exceed three 
hundred dollars ($300) per year; 

(2) a license for a wholesale drug distributor, dnp manufacturer, drug warehouse, out- 
sourcing facility, repackager or third-party logistics provider shall be accompanied by a fee not to 
exceed one thousand dollars ($1,000) per year; 

(3) a license for a custodial care facility or a returned drugs processor business shall be 
accompanied by a fee set by the board in an amount not to exceed two hundred dollars 9200) per 
year; and 
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» (4) a license for an industrial health clinic; a community health clinic; a department of 
health public health office; home care services; emergency medical services; animal control facili- 
ties; wholesaler, retailer or distributor of veterinary drugs; contact lens sellers; or medicinal gas 
sellers shall be accompanied by a fee set by the board in an amount not to exceed two hundred 
dollars ($200) per year. | 

D. Ifitis desired to operate or maintain a pharmaceutical business at.more than one location, 
a separate license shall be obtained for each location. 

K. Each application for a license shall be made on forms prescribed and furnished by the board. 

F...Any person making application to the board for a license to operate a facility or business 
listed in Subsection B of this section in this state shall submit to the board an application for li- 
censure indicating: . 

(1) the name under which the business is to be operated; 

(2) the address of each location to be licensed and the address of the principal office of the 
business; 

(3) in the case of a retail pharmacy, the name and address of the owner, partner or officer 
or director of a corporate owner; 

(4) the type of business to be conducted at each location; 

(5) arough drawing of the floor plan of each location to be licensed; 

(6). » the proposed days and hours of operation of the business; and 

(7) other information the board may require, including a criminal background check and 
financial history, provided that manufacturers distributing their own products that have been 
licensed or approved by the food and drug administration shall be exempt from criminal back- 
ground check and financial history requirements pursuant to this section. 

G. After preliminary approval of the application for a license for any facility or business listed 
in Paragraphs (1) through (8) and (10) through (22) of Subsection B of this section, a request for 
an inspection, together with an inspection fee not to exceed two hundred dollars ($200), shall be 
submitted to the board for each business location, and an inspection shall be made of each location 
by the board or its agent. 

H. Following a deficiency-free inspection, the executive director of the board may issue a tem- 
porary license to the applicant. The temporary license shall expire at,the close of business on the 
last day of the next regular board meeting, 

I. Licenses, except temporary licenses provided pursuant to Subsection H of this section, is- 
sued by the board pursuant to this section are not transferable and shall expire on the expiration 
date set by the board unless renewed. Any person failing to renew a license'on or before the expi- 
ration date set by the board shall not have the license reinstated except upon reapplication and 
payment of a reinstatement fee set by the board in an amount not to exceed one hundred dollars 
($100) and all delinquent renewal fees. 

J. The board, after notice and a refusal or failure to ape aty 4 may suspend or revoke any license 
issued under the provisions of the Pharmacy Act at any time examination or inspection of the 
operation for which the-license was granted discloses that the operation is not being conducted 
according to law or regulations of the board. 

K. Pharmaceutical sales representatives who carry dangerous drugs shall provide the board 
with a written statement from the representative's employer that describes the employer's policy 
relating to the safety and’ security of the handling of dangerous drugs and to the employer's com- 
pliance with the federal Prescription Drug Marketing Act of 1987. Pharmaceutical sales represen- 
tatives are not subject to the licensing provisions of the Pharmacy Act. 


History: 1953 Comp., § 67-9-45, enacted by Laws For the federal Prescription Drug Marketing Act of 
1969, ch. 29, § 18; 1973, ch. 173, § 2; 1977, ch. 253, § 1987, see 21 U.S.C. § 301, et seq. 
69; 1983, ch. 165, § 4; 1989, ch. 103, § 3; 1992, ch. 19, § The 2019 amendment, effective June 14, 2019, estab- 
6; 1993, ch. 219, § 1; 1997, ch, 181, § 15; 2001, ch. 50, § lished additional classes of licenses that are regulated by 
7; 2004, ch. 52, § 1; 2005, ch, 152, § 8; 2007, ch; 79,§ 1; the board of pharmacy, and added contact lens sellers and 
2019, ch. 98, § 4. medicinal gas sellers to the list of licensees that are re- 

Delayed repeals, — For delayed. repeal of this section, quired to pay a fee not more than two hundred dollars 
see 61-11-29 NMSA 1978. _ for each license application or renewal; in the section 

Cross references. — For the’ Parental Responsibility heading, deleted "wholesale drug distribution business 
Act, see 40-5A-1 NMSA 1978 et seq. licensure" and added "classes of licenses"; in Subsection 
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A, after "pharmacy or who engages in", deleted "a whole- 
sale drug distribution business" and added "an activity", 
and after "in this state", added "requiring licensure by 
the board"; in Subsection B, Paragraph B(13), after "phar- 
macy license", added "outsourcing facility license, repack- 
ager license", and added Paragraphs B(20) through B(22); 
in Subsection C, Paragraph C(2), after "drug warehouse", 
added "outsourcing facility, repackager or third-party lo- 
gistics provider", and in Paragraph C(4), added "contact 
lens sellers; or medicinal gas sellers"; and in Subsection G, 
after "(10) through", deleted "(19)" and added "(22)". 

The 2007 amendment, effective June 15, 2007, 
amended Subsection.C to lower the fee for issuance or re- 
newal of a wholesale drug distributor, drug manufacturer or 
drug warehouse license to $1,000; and amended Subsection 
F to require all applicants for licenses to submit a criminal 
background check and financial history except manufactur- 
ers who distribute their own products and who are licensed 
or approved by the food and drug administration. 

The 2005 amendment, effective June 17, 2005, added 
Subsections B(17) through (19) to provide for the issuance 
of license to contact lens sellers, medical gas repackagers 
and medical gas sellers respectively, provided for the bi- 
ennial renewal of licenses in Subsection C; and the expira- 
tion date of licenses shall be set by the board. 

The 2004 amendment, effective May 19, 2004, amended 
Subsection C to delete "wholesale drug distributor", "drug 
manufacturer" and "drug warehouse" from Paragraph (1), 
added new Paragraph (2) and redesignated Paragraphs (2) 
and (3) as Paragraphs (3) and (4) and amended Subsection 
K to delete the fifty dollar registration fee and add “provide 
the board with a written statement from the representa- 
tive's.employer that describes the employer's policy relat- 
ing to the safety and security of the handling of dangerous 
drugs and’ to the employer's compliance with the federal 
Prescription Drug Marketing Act of 1987." 

The 2001 amendment, effective June 15, 2001, Bide 
Paragraphs (14), (15) and (16) in Paragraph B, substi- 
tuted “hospital pharmacy, drug research facility or drug 
warehouse" for "or hospital pharmacy" in Paragraph C(1); 
inserted "or a returned drugs processor business" in Para- 
graph C(2); substituted the specific references to Subsection 
B for "new retail pharmacy, hospital pharmacy, wholésale 
drug distributor or drug manufacturer" in Subséctions F 
and G, inserted "except temporary licenses provided pursu- 
ant to Subsection H of this section" in Subsection I; and in 
Subsection K, rewrote the second sentence which formerly 
read "The board may charge a fee not to exceed fifty dollars 
($50.00) for registration and annual renewal." 

The 1997 amendment, effective June 20, 1997, deleted 

"permit or" preceding "license" in two places i in Subsection 
A; rewrote Subsection B; rewrote Subsection C; deleted "o 
permit" following “license! in Subsection D; deleted “weed 
mit or" preceding "license" in Subsection E; substituted 
"drug distributor or drug manufacturer" for "drug busi- 
ness or drug manufacturing" in Subsection F; designated 
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._ deleted "or permit" following "license" in two places, and 


substituted "the operation" for. "such place";,and added 
Subsection K. he. 

The 1993 amendment, effective July 1, 1993, added 
present Paragraph (11) to Subsection B, renumbering for- 
mer Paragraph (11) as Paragraph (12) and making a related 
grammatical change; and in Paragraph (3) of Subsection 
C, inserted "a limited drug permit issued pursuant to the 
provisions of Paragraph (11) of Subsection B of this section" 
and substituted "Paragraph (12)" for "Paragraph (11)". 

The 1992 amendment, effective May 20, 1992, in- 
serted "wholesale" in the section heading; inserted "who 
engages in arwholesale" in Subsection A; rewrote Subsec- 
tion B(2), which formerly read: "wholesale drug dealer's 
license"; added present Subsection B(8); redesignated 
former Subsections B(3) to B(7) as present Subsections 
B(4) to B(8); added present Subsection B(9); redesignated 
former Subsections B(8) and B(9) as present Subsections 
B(10) and B(11); substituted "distributor's" for "dealer's" 
in the second sentence of Subsection B(11); substituted 
"distributor, nonresident pharmacy, pharmaceutical sales 


_ representative" for "dealer" in Subsection C(1); added the 


the former undesignated last paragraph of Subsection F'. . 


as Subsection G; added Subsection H and redesignated 
the remaining subsections accordingly; in Subsection I, 
deleted “and permits" following "licenses", substituted 
"pursuant to" for "under", deleted "or permit" following 
"license" in two places, and inserted "reapplication and"; 
in ave bee ete J, substituted "may" for "is authorized to", 


second sentence of Subsection G; substituted "department 
of health" for "health and environment department" sev- 
eral times throughout the section; and made minor stylis- 
tic changes throughout the section. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "three hundred dollara: ($300)" for “bao hundred dol- 
lars ($200)" in Subsection C(1); substituted "one hundred 


dollars ($100)" for "fifty dollars ($50.00)" in Subsection 


C(2); substituted "two hundred dollars ($200)" for “one 
hundred dollars ($100)" in Subsections C(3) and C(4); and 


substituted "an inspection fee not to exceed two hundred 


dollars ($200)" for "a one hundred dollar ($100) inspection 
fee" i in Subsection F(7). 


‘ANNOTATIONS 


Drug manufacturer or wholesaler is required to 
have separate license for that particular operation; 
license to operate a drugstore does not extend to manu- 
facturing or wholesaling activities. 1955-56 Op. Att'y Gen. 
No, 55-6211, 

Hospital or clinic pharmacy must be licensed and 
registered, and, except in limited situations, prescrip- 
tions must be filled by a registered pharmacist. 1961-62 
Op. Att'y Gen. No. 61-52. 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment, "see 4 N.M.L. Rey. 105 
(1973). 

Am. Jur, 2d, nae R, and C. JS. references, — 25 Neri 
Jur. 2d Drugs, Narcotics and Poisons § 76, 

Revocability of license for fraud or other misconduct be- 
fore or at time of its issuance, 165 A.L.R. 1138, 

Stay pending review of judgment or order revoking or 
suspending license, 166 A.L.R. 575. 

Bias of members of license’ revocation board, 97 
A.L.R.2d 1210. 

Revocation or suspension of liceriae or permit to practice 
pharmacy or operate drugstore because. of improper sale 
or distribution of narcotic or ‘stimulant va I7AL. ee 3d 
1408. 

28 C.J.S. Drugs and Narcotics § 29 et seq. 


& 


61-11-14.1. Nonresident pharmacy lied taded? toll- fibs telephone service. 
» (Repealed effective July 1,'2024.) © 


A. Any person making application to the board for a nonresident pharmacy license shall hb: 
mit to the board an application for licensure that discloses the following:information: _ 
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(1) the address of the principal office of the nonresident pharmacy and the names and 
titles of all principal corporate officers and all pharmacists who are dispensing controlled’ sub- 
stances or dangerous drugs to residents of this state. A report containing this information shall 
be made on an annual basis and within thirty days after any change of office ‘location, corporate 
officer or pharmacist in charge; 

(2) that the nonresident pharmacy eonmilies with’ all lawful directions and requests for 
information from the regulatory or licensing agency of the state in which it is a resident, as well as 
with requests for information made by the board pursuant’to this section; : | 

(3) that the nonresident pharmacy maintains, at all times, a valid license, permit or regis- 
tration to operate the pharmacy in compliance with the laws:of the state in which it is a resident; 

(4) a copy of the most recent inspection report resulting from an inspection of the non- 
resident pharmacy conducted by the TEBUIBLOrY or licensing agency of the state in which it is a 
resident; and 

(5) that the nonresident phorntaty? faintains its records of controlled substances or dan- 
gerous drugs that are dispensed to patients in this state so that the records are readily retriev- 
able. 

B. A nonresident ihaaeide? licensed under this section shall provide a toll- free tetapirone ser- 
vice to facilitate communication between patients in this state and a pharmacist at the nonresi- 
dent pharmacy who has access to the patient's records. A nonresident pharmacy shall provide the 
toll-free telephone service during its regular hours of operation, but not less than six days a week 
and for a minimum of forty hours a week. The toll-free telephone number shall be disclosed on a 
label affixed to each container.of drugs dispensed to patients in this state. 

C. Nothing in this section shall be construed to authorize the dispensing of contact lenses by 
nonresident PRREMAC AB 


History: 1978 Comp., § 61-11-14.1, enacted by Laws The 1997 amendment, effective June 20, 1997, pur- 
1992, ch. 19, § 7; 1997, ch. 131, § 16. ported to amend this section but made no change. 
Delayed repeals. — For delayed ‘pew of this section, 
see 61-11-29 NMSA 1978. 


61-11-15. Pharmacies; sale of drugs; supervision requirements, 
(Repealed effective July 1, 2024.) 


A. An owner of a pharmacy shall not: 

(1) fail to place a pharmacist in charge; 

(2) intentionally or fraudulently adulterate or cause to be adulterated or misbrand or 
cause to be misbranded any drugs compounded, sold or offered for sale in the pharmacy; 

(3) alone or through any other person, permit the compounding of prescriptions or the sell- 
ing of dangerous drugs in the owner's place of business except by a pharmacist, pharmacist intern 
or pharmacy technician; 

(4) alone or through any other person, sell, offer for sale, compound or dispense dangerous 
drugs without being a pharmacist, pharmacist intern or pharmacy technician; provided that vet- 
erinary drugs bearing the legend: "caution: federal law restricts this drug to use by or on the order 
of a licensed veterinarian" may be sold, offered for sale or distributed by persons holding a license 
issued pursuant to Subsection B of Section 61-11-14 NMSA 1978; or 

(5) operate a pharmacy without the appropriate license. 

B. An owner of a pharmacy shall provide to a consumer or the attorney general the current 
retail price for a prescription drug in any dosage or quantity when a consumer or the attorney 
general requests that information by phone, electronic device or otherwise. If a consumer requests 
the current retail prices for more than five prescription drugs at one time, the owner shall provide 
the information to the consumer no more than five days after the request is made; provided that 
the consumer: 

(1) requests the information in writing; 

(2) has a valid prescription for all the drugs for which the information is requested; and 
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(3) has made no more; than three separate requests to the owner for the current retail 
prices for more than five prescription drugs within a six-month period. . 
C. Whenever an applicable law, rule or regulation requires or prohibits action by a pharmacy, 
responsibility for the violation shall be that of the owner and the pharmacist in charge. 
D. As used in this section, "current retail price" means the cash price for a prescription drug 
charged to a consumer who has no igen drug ziibsccteem 


History: 1953 Comp., § 67-9-46, snnebed by ‘Lire __ Constitutionality of statute regulating sale of poisons, 


1969, ch. 29, § 14; 1973, ch. 178, § 3; 1997, ch. 181, § 17; drugs or medicines, 54 A.L.R. 730. . 
2009, ch. 184, eT." ~ Constitutionality of statute regulating sale or dispensa- 
Delayed repeals, — For delayed repeal of this section, ©. tion of medicines or drugs in original package, 54 A.L.R. 
see 61-11-29 NMSA 1978. 744, 
The 2009 amendment, effective June 19, 2009, added Construction and effect of states in relation to opera- 
Subsections B and D. tion of drugstore, pharmacy or chemical store without a 
The 1997 amendment, effective June 20, 1997, des- registered pharmacist, 74 A.L.R. 1084. 
ignated the former introductory language as Subsection’ .;,, . Mistake as to chemical or product furnished or misde- 
A; in Subsection A, redesignated former Subsections A... scription thereof by label or otherwise as basis of liability 
through E as Paragraphs (1) through (5); deleted "of the © for personal injury or death resulting from combination 
pharmacy; provided that his restriction shall not apply to with other chemical, 123 A.L.R. 939. 
any person possessing only a limited license issued. under Criminal liability for.death resulting from unlawfully 
Subsection B of Section 67-9-45 rina 1978" following furnishing intoxicating liquor or drugs to another, 32 
"charge" in Paragraph (1), inserted "or" in Paragraph (2), A.L.R.3d 589. 
in Paragraph (3), deleted "or vsoigatia ' following "drugs", Alteration of product‘ after it leaves hands of manu- 
deleted "or a". preceding;"pharmacist intern", and added, facturer or seller as affecting liability for product-caused 
“or pharmacy technician; in Paragraph (4), added "by him- harm, 41 A.L.R.3d 1251. 
self or through any other person" at the beginning of the © Common- law right of action for damage sustained by 
paragraph, deleted "or poisons" following "drugs", inserted plaintiff in consequence of sale or gift of intoxicating li- 
“pharmacist intern or pharmacy technician", deleted "lim- .. | quor or habit-forming drug to another, 97 A.L.R.3d 528, 
ited" following "holding a", substituted "pursuant to" for 62 A.L.R.4th 16. 
"under", and substituted "61-11-14 NMSA 1978" for "67-9- State and local administrative inspection of and admin- 
45 NMSA 1978"; and added Subsection B. istrative warrants to search pharmacies, 29 A.L.R.4th 264. 
Construction and:application of learned-intermediary 
ANNOTATIONS | doctrine, 57 A.L.R.5th 1. 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 128,C.J.8. Drugs.and Narcotics § 45 et seq. 


Jur. 2d Drugs, Narcotics and Poisons § 69. 


61-11-16. Pharmacies; equipment required. ied it Sk effective July 1, 
2024.) 


There shall be kept in every pharmacy, subject to review or testing by the board or its authorized 
agents, such references and equipment as the board may designate by regulation. 


History: 1953 Comp., § 67-9-47, enacted by Laws equipment as the board" for “modern prescription bal- 
1969, ch. 29, § 15; 1997, ch. 131, § 18). 0° ances with weights, the necessary graduates, mortars and 

Delayed repeals. — For delayed repeal of this section, pestles, all in good condition, for compounding prescrip- 
see 61-11-29 NMSA 1978. tions, and such books and other equipment the board". 


The 1997 amendment, effective June 20, 1997, in- 
serted “review or" and substituted "such references and 


61-11-17. Display of license. (Repealed effective July 1, 2024.) 


Every person shall have his license or registration and the license for the operation of the busi- 
ness conspicuously displayed in the pharmacy or place of business to which it applies or in which 
he is employed. 


ii 


History: 1953 Comp., § 67-9-48, enacted by Laws The 1997 amendment, effective June 20, 1997, re- 


1969, ch. 29, § 16; 1997, ch. 181, § 19. wrote this section to the extent a detailed comparison is 
Delayed repeals. — For delayed repeal of this section, , impracticable. , 


see 61-11-29 NMSA 1978. 
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61-11-18. State license; actions pig ame sero se eh effective July 1, 


2024.) 


The board shall license department of health lini and other health facilities: of the depart- 
ment where dangerous drugs are stored, distributed or dispensed.-All such clinics or other health 
facilities of the department are subject to the provisions of the Pharmacy Act... 


History: 1953 Comp., § 67-9-49, enacted, by Laws 
1969, ch. 29, § 17; 1977, ch. 253, § 70; 1997, ch, 131, § 
20, 

* Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 

The 1997 amendment, effective June 20, 1997, re- 
wrote the introductory language and deleted former Sub- 


sections A, B, and C, relating to the acquisition and re- 


packaging of dangerous drugs, the receipt, possession, and 


storing of dangerous drugs, and, the dispensing of danger- 


ous drugs, respectively. | | 
' ANNOTATIONS 


Employment of licensed pharmacists..— > The 
health and environment department (now department 
of health) is not required to employ licensed pharmacists 


“to dispense drugs to patients at the department's s public 
“health clinics. 1988 Op. Atty Gen. No. 88- we" 


61-11-18.1. Reports to board. (Repealed effective July 1, 2024.) 


Any person licensed under Article 61, Chapter 11 NMSA 1978 shall report in writing the occur- 
rence of any of the following events to ‘tie board within fifteen days of discovery: 


theft or loss of drugs or devices; 


Qa OW > 


permanent closing of a licensed premises; 
change of ownership, management, location or pharmacist 1 in charge; 


conviction of an employee for violating any federal or state drug laws; 

theft, destruction or loss of records required by federal or state law to be maintained; 
occurrences of significant adverse drug events, as defined by regulations of the board; 
dissemination of confidential information or personally identifiable information to a person 


other than a person authorized by the provisions of the Pharmacy Act or regulations adopted pur- 


suant to that act to receive such information; and 


H. other matters or occurrences ‘as the board may require by regulation. 


History: Laws 1997, ch. 131, § 21; 2001, ch. 50, § 8. 
Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 


NMSA 1978" for "A licensee" in the introductory language 
of the section; and substituted "events" for "reactions" in 
Subsection F, 


The 2001 amendment, effective June 15, 2001, substi- 
tuted "Any person licensed under Article 61, Chapter 44 


61-11-18.2. Audit of pharmacy records. (Repealed effective July 1, 2024.) 


A. An audit of the records of a pharmacy by an entity shall be conducted in accordance with 

the following criteria: 

(1) the entity conducting the initial on-site audit shall give the pharmacy notice at least 
two weeks prior to conducting the initial on-site audit for each audit cycle; 

(2) an audit that involves clinical or professional judgment shall be conducted by or in 
consultation with a pharmacist; 

(3) a clerical or recordkeeping error, regarding a required document or record, shall not 
necessarily constitute fraud, and that error: 

(a) shall not, be the basis for recoupment unless the error results in overpayment to 
the pharmacy, and any amount to be charged back or recouped due to overpayment shall not ex- 
ceed the amount the pharmacy was overpaid; and 

(b) shall not be subject to criminal penalties without proof of intent to commit fraud; 

(4) a pharmacy may use the records of a hospital, ‘physician or other authorized practi- 
tioner of the healing arts for drugs or medicinal supplies: written or transmitted by any means of 
communication for purposes of validating the pharmacy record with respect to orders or refills of a 
dangerous drug or controlled substance; 
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(5) a finding of an overpayment or underpayment shall be based on the actual overpay- 
ment or underpayment of a specific individual claim; 

(6) each pharmacy shall be audited under the same standards mS parameters as other 
similarly situated pharmacies audited by the entity; 

(7). a pharmacy shall be allowed at least twenty-one business days, with resonable etiters 
sions allowed, following receipt of the preliminary audit report in which to produce documentation 
to address any discrepancy found during an audit; 

(8) the period covered by an audit shall not exceed two years from the date the claim was 
submitted to or adjudicated by an entity, unless it conflicts with state or federal law; 

(9) an audit shall not be initiated or scheduled during the first five calendar days of a 
month; 

(10) thé preliminary audit report shall be delivered to the pharmacy within one hundred 
twenty days, with reasonable extensions allowed, after:conclusion of the audit, and the final report 
shall be delivered to the pharmacy within six months after receipt of the preliminary audit report 
or final appeal, as provided for in Subsection B of this section, whichever is later; 

(11) notwithstanding any other provision in this section, the entity conducting the audit 
shall not use the accounting practice of me. Ms in calculating recoupments or penalties for 
audits; 

(12) the auditing entity conducting a . pharmacy audit shall not compensate an employee 
or contractor with which an auditing entity contracts to conduct a pharmacy audit based on the 
amount claimed or the actual amount recouped from the pharmacy being audited; 

(13) an entity shall not charge a fee for conducting an on-site or a desk audit unless there 
is a finding of actual fraud; 

(14) asa result of an audit finding, a pharmacist or arse may resubmit a claim within 
twenty-one business days to correct clerical or recordkeeping errors in lieu. of recoupment of a 
claim where no actual financial harm to the patient has occurred; provided that the prescription 
was dispensed according to prescription documentation requirements pursuant to the Pharmacy 
Act; | 

(15) the requirements for a valid prescription or a pharmacy benefits manager's required 
operational standards for pharmacies shall not be more stringent than federal or state require- 
ments; 

(16) . with notice to the prescriber, a pharmacy or pharmacist may satisfy state and federal 
requirements for a valid prescription by affixing or writing additional information on the front or 
back of a prescription or if the required information is electronically recorded on a patient's profile 
and is readily retrievable; 

(17) the days' supply for unit-of-use items, such as topicals, drops, vials and inhalants, 
shall not be limited beyond manufacturer recommendations; 

(18) if the only commercially available package size exceeds an entity's maximum days' 
supply, the dispensing of such package size must be accepted by the entity and shall not be the 
basis for recoupment; 

(19) if the only commercially available package size exceeds an entity's maximum days' 
supply and the entity accepts the refill of such prescription, the entity shall not recoup such claim 
as an early refill; and 

(20) the failure of a pharmacy to collect a copayment shall not be the basis for recoupment 
if the pharmacy provides documentation of billing of the claim and a reasonable attempt to collect 
the copayment. 

B. Recoupment of any disputed funds shall occur after final internal disposition of the audit, 
including the appeals process set forth in Subsection C of this section. Should the identified dis- 
crepancy for an individual audit exceed twenty-five thousand dollars ($25,000), future payments 
to the pharmacy may be withheld pending finalization of the audit. 

C. Each entity conducting an audit shall establish an appeals process under which a pharmacy 
may appeal an unfavorable preliminary audit report to the entity. If, following the appeal, the en- 
tity finds that an unfavorable audit report or any portion of the audit is unsubstantiated, the en- 
tity shall dismiss the audit report or the unsubstantiated portion of the report of the audit without 
the necessity of any further proceedings. 
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D. This section does not apply to any investigative audit that involves probable or ait 


fraud, waste, abuse or willful misrepresentation. 


EK. In a wholesale invoice audit: conducted by an entity: 
(1) an entity shall not audit the claims of another entity; | 
(2). »the following shall not form the basis for recoupment: 
(a) the national drug code for the. dispensed drug is in a quantity that is a sub: unit or 
multiple of the purchased drug as reflected ona supporting wholesale invoice; 
(b). the correct quantity dispensed is reflected:on the audited pharmacy claim; or 
(c) the drug dispensed by the pharmacy on an audited pharmacy claim is identical to 
the strength and dosage form of the drug purchased; 


(3) ethe entity shall accept as evidence: 


(a) supplier invoices issued prior to the date of dispensing the drug underlying the 


audited claim; 


(b) » invoices foi any supplier authorized by law to transfer ownership of the drug 


acquired by the audited pharmacy; 


(c) copies of supplier invoices in the possession of the audited pharmacy; and 
(d) reports required by any state board or agency; and 
(4) within five business days of request by the audited pharmacy, the entity shall utereeid 
supporting documentation provided to the entity by the audited pharmacy's suppliers. 


F As used in this section: 


(1) "entity" means a managed care company, insurance company or third- -party payor, or 
representative of a managed care company, insurance company or. third-party payor, or a phar- 
macy benefits manager or a subcontractor of a pharmacy benefits manager; and 

(2) "extrapolation" means a mathematical process or technique used to estimate audit re- 
sults or findings for a larger batch or group of claims not reviewed. 


History: Laws 2007, ch. 15, § 1; 2019, ch. 268, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, revised 
the pharmacy audit process, excepted certain audit findings 
from forming the basis for recoupment, and added a phar- 


macy benefits manager or its subcontractor as an auditing’ 


entity; deleted: former Subsection A and redesignated for- 
mer Subsections B through E as Subsections A through D, 
respectively; in Subsection A, in Paragraph A(3), in the in- 
troductory clause, after "fraud,", deleted "but such a claim" 
and added "and that error", in Subparagraph A(3)(a), after 


the subparagraph designation, deleted "may be subject to | 


recoupment" and added "shall not be the basis for recoup- 
ment unless the error results in overpayment to the phar- 
macy, and any amount to be charged back or recouped due 
to overpayment shall not exceed the amount the pharmacy 
was overpaid", in Paragraph A(5), after "underpayment 


shall", deleted "not be a projection based on the number of 
patients served having a similar diagnosis or on the number 
of similar orders or refills for similar drugs and recoupment 
of claims shall", and after "overpayment or underpayment", 
deleted "unless the entity demonstrates a statistically jus- 
tifiable method of projection or the projection for overpay- 
ment or underpayment is part of a settlement as agreed to 
by the pharmacy" and added "of a specific individual claim", 
in Paragraph A(8), after "two years", deleted "unless oth- 
erwise provided by contractual agreement", in Paragraph 
A(Q), after "days of a month", deleted "due to the high vol- 
ume of prescriptions filled during that time unless other- 


, wise consented to by the pharmacy", deleted former Para- 
graph A(11) and redesignated former Paragraph A(12) as 


Paragraph A(11), and added new Paragraphs A(12) through 
A(20); in Subsection B, after "Subsection", deleted "D" and 
added "C"; in Subsection D, after "fraud,", added "waste, 
abuse or"; and added new Subsections E and F. 


61-11-19. Fund established; disposition; method of payment. (Repealed 


effective July 1, 2024.) 


A. There is established in the state treasury the "pharmacy fund". 


B, All funds received by the board and all money collected under the Pharmacy Act or any 
other act administered by the board shall be deposited with the state treasurer for credit to the 
pharmacy fund. 

C. Payments from the pharmacy fund shall be made upon warrants of the secretary of finance 
and administration on vouchers issued in accordance with the budget approved by the department 
of finance and administration. r 

D. Amounts paid into the pharmacy fad prior to October 1, 2005 pursuant to Paragraph (2) of 
Subsection C of Section 61-11-14 NMSA 1978 are appropriated to the board for a prescription drug 
program serving persons pursuant to the Medical Insurance Pool Act [Chapter 59A, Article 54 
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NMSA 1978]; provided that the board enters into’‘an See with a state agency or a state- 
created entity for the operation of the program. 

E. All amounts paid into the pharmacy fund shall only ins tide for the purpose of gests nec- 
essary expenses incurred in the enforcement of the purposes of the Pharmacy Act and any other 
acts administered by the board, the duties: imposed thereby and the promotion of pharmacy educa- 
tion and standards in this state. All money unusediat the end of the fiscal year shall remain in the 
pharmacy fund for use in accordance with the provisions of the Pharmacy Act: 


F, All funds that may have accumulated to the credit of the Pinata fund shall be aetna 
for use by the board in administration of the sgerth Act.) ; 


History: 1953 Comp., § 67-9-50, enacted by Laws 
1969, ch. 29, § 18; 1976, ch. 12, §.1; 1977, ch. 247, § 171; 
1987, ch. 167, § 1; 2004, ch. 52, § 2; 2007, ch. 79, § 2; 
2008, ch. 62, § 1. 

Delayed repeals. — For delayed repeal of this section; 
see 61-11-29 NMSA 1978. 

The 2008 amendment, effective May 14, 2008, in Sub- 
section D, appropriated amounts paid into the pharmacy 
fund to the board for a prescription drug a aanid serving 


persons sospaaht to the Medical Insurance Pool Act and 
deleted the former provision that the program serve per- 
sons over the age of sixty-five. 

The 2007 amendment, effective June 15, 2007, 
amended Subsection D to provide October 1, 2005 as the 
applicability date for payments into the fund; 

The 2004 amendment, effective May 19, 2004, added 
new Subsection D and redesignated Subsections D and E 


as Subsections E and F, 


61-11-20. Disciplinary dsiuibua tain Uniform Lissneay Act. ERSEPESSS 
effective July 1, 2024.) 


“A. In accordance with the Uniform Licensing Act (61-1-1 through 61-1-31 NMSA 1978], the 
board may deny, withhold, suspend or revoke any registration or license held or applied for under 
the Pharmacy Act upon grounds that the licensee or applicant: 

(1) is guilty of gross immorality or dishonorable or unprofessional conduct as defined by 
regulation of the board; , 

(2) is convicted of a violation of a federal law relating to controlled substances, a Heperel 
food and drug law or a federal law requiring the maintenance of drug records; ©. 

(3) is guilty of a violation of the Controlled Substances Act [Chapter 30, Article 31 NMSA 
1978], the Drug Product Selection Act [26-3-1 through 26-3-8 NMSA 1978], the Imitation Con- 
trolled Substance[s] Act [830-31A-1 through 30-31A-15 NMSA. 1978], the Pharmacy. Act, the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA’ 1978} or the Drug Precursor 
Act [Chapter 30, Article 31B NMSA 1978]; — 

(4) is addicted to the use of dangerous drugs or narcotic drugs of any kind; 

(5) is habitually intemperate; 

(6) is guilty of knowingly or fraudulently yautterating or misbranding or causing to bi 
adulterated or misbranded any drugs; 

(7) -is guilty of procuring or attempting to procure licensure as a pharmacist or phaine- 
cist intern, registration as a pharmacy technician or licensure for a pharmacy or pharmaceutical 
business in this state for the licensee's or applicant's own self or another by knowingly making or 
causing to be made false representations to the board; 

(8) is unfit or unable to practice pharmacy by reason of a physical or mental disease or dis- 
ability as determined by the board and based on competent medical authority, during the period 
of such disability; . 

(9) fails to maintain any drug record required by federal law and that failure results in the 
condemnation of any drugs in the licensee’ 8 or vyeinpatest ee or control; 

(10) is convicted of a felony; | 

(11) has furnished false or fratidulent material in an application Salita in connection with 
drug or device manufacturing or distribution; 

(12) has had a nonresident pharmacy, drug paritibeuienci wholesale drug distributor, re- 
turned drugs processor, outsourcing facility, FepackAget or third- “party opratare Hiden license or 
federal registration suspended or revoked; . 

(13) has obtained into we professional services by fraud, aor oe nadit aie or 
deception; 
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(14) has dealt with drugs or devices that the licensee or apraqant knew or should have 
known were stolen; 

(15) has purchased or received a drug or device from a source other than a person or phar- 
macy licensed pursuant to the Pharmacy Act, unless otherwise provided in that act, the Controlled 
Substances Act or the New Mexico Drug, Device and Cosmetic Act; 

(16) isa wholesale drug distributor, manufacturer, outsourcing facility or repackager other 
than a pharmacy and dispenses or distributes drugs or devices directly to a patient; © 

(17) has violated a rule adopted by the board pursuant to the Pharmacy Act; or 

(18) has divulged or revealed confidential information or personally identifiable informa- 
tion to a person other than a person authorized by the provisions of the Pharmacy Act or regula- 
tions adopted pursuant to that act to receive that information. 

B. Disciplinary proceedings may be instituted by a person, shall be by sworn complaint and 
shall conform with the provisions of the Uniform Licensing Act. A party to the hearing may obtain 
a copy of the hearing record upon payment of costs for the copy. 

C. The board may modify a prior order of revocation, suspension or refusal to issue a license 
of a pharmacist or a pharmacist intern or registration of a pharmacy technician but only upon 
a finding by the board that there no longer exist any grounds for disciplinary action; provided 
that cessation of the practice of pharmacy for twelve months or more shall require the phar- 
macist to undergo additional education, wes y or examination as the board determines 
necessary. 


History: 1953 Comp., § 67-9-51, enacted by Laws ANNOTATIONS 
: 19; . 84, § 57; 1983, ch. 165, § 5; 
aty ae no Oe regs: tet uf "8 55 Authority of the pharmacy board over viola- 
Delayed repeals. — For delayed repeal of this section, tions. — Section 61-1-3L NMSA 1978 grants the board 
see 61:11-29 NMSA 1978. of pharmacy authority to fine pharmacist licensees up to 
The 2019 amendment, effective June 14, 2019, autho- $1,000 for any violation of the Pharmacy Act or for a vio- 


lation of provisions of the board's rules and regulations 


i f ph ithhold, : Hh ee 
ae i EE Top et pg AAP Lille oP for which the Pharmacy Act authorizes disciplinary. ac- 


or revoke any registration or license held or applied for . oe. H 
under the Pavia y Act upon grounds that the licensee tion, Additionally, Section 61-1-3L NMSA 1978 grants the 


or applicant is guilty of a violation of the Drug Product board authority to impose fines:of the same amounts upon 
Selection Act, the Imitation Controlled Substance Act non-pharmacist registrants and licensees over whom the 
or the Drug Precursor Act, the licensee or applicant has board has the power to impose other forms of discipline 
had a nonresident pharmacy, returned drugs processor, including license or registration revocation and suspen- 
outsourcing facility, repackager or third-party logis- sion. As to persons over whom the board lacks such dis- 
tics provider license or federal registration suspended ciplinary powers under the Pharmacy Act, the Uniform 
or revoked, or is a manufacturer, outsourcing facility Licensing Act does not grant the power to impose fines. 
or repackager other than a pharmacy and dispenses or 1995 Op. Att'y Gen, No. 95-01, 

distributes drugs or devices directly to a patient; and in Commission of crime. — Board of pharmacy has 


Subsection A, Paragraph A(3); added "the Drug Product authority to revoke license of a pharmacist involved in a 
Selection Act, the Imitation Controlled Substance Act", crime. 1957-58 Op. Attly ese No. 58-214. -uriedi 
and after "Cosmetic Act", added “or the Drug Precursor Moral turpitude. — Board of pharmacy has jurisdic- 


Wes h A(12), after "has had", deleted "any" tion to suspend or revoke a licensee's certificate when said 
pai Tsien oral oATetne HR Aenea cla neholeaing board.determines the fact of any undesirable conduct based 
drug distributor", added "returned drugs processor, on moral serra mee rise No, Lace, in 
outsourcing facility, repackager or third-party logistics Am, Jur. ene sgiictals Polen whee papier id aa 
provider", and after "license", added "or federal regis- Jur. 2d Drugs, arcotics and Poisons § 76. : 
tration", and in Paragraph A(16), after "wholesale drug Revocability of license for fraud or other misconduct be- 
distributor", added "manufacturer, outsourcing facility fore or at time of its issuance, 165 A.L.R. 1138. ny tne 
or repackager". Stay pending review of judgment or order revoking or 

The 1997 amendment, effective June 20, 1997, in Sub- suspending license, 166 A.L.R. 575. 
section A, deleted "certificate of’ preceding "registration" Revocation or suspension of license or permit to practice 
in the introductory language, in Paragraph (7), substi- pharmacy or operate drugstore because of improper sale 
tuted "licensure" for "registration" and inserted "registra- or distribution of narcotic or stimulant drugs, 17 A.L.R.3d 
tion as a pharmacy technician", and added Paragraphs rane h id ’ di b 
(10) through (18) and made related stylistic changes; sub- omment note on hearsay ey! ras perigee a 
stituted "license of a pharmacist or a pharmacist intern ins state SURE ANE AaRNCICE pee ; 
or registration of a pharmacy technician" for "license or ar mean iability of p rit arp. edna at. Her 
certificate of registration of a pharmacist or a pharmacist fare fraud in connection with supplying prescription 


intern"; and deleted former Subsection D, relating to mi- drugs, 16 A.L.R.5th 390. ; 
nor violations of the Pharmacy Act. ; 28 C.J.S. Drugs and Narcotics § 101 et seq. 
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61-11-21. Licensing of pharmacists and pharmacies pcg pea gate 
effective July 1, 2024.) 


A. rere a person is a pharmacist or is exempted under the tenets Act, no person shall 
sell at retail any dangerous drug, compound any prescription or acquire and possess any danger- 
ous drug without its being prescribed. . 

B. No person shall conductor operate a place used for the retail sale, compounding or idiscebas 
ing of drugs or prescriptions ora place represented by a sign or by advertisement to have a busi- 
ness name or specialization that includes the words pharmacist", "pharmacy", "chemist's shop", 
"drug store", "drugs", "druggist", "drug sundries", "prescriptions" or a combination. of these that 
might indicate to the public that the place is a pharmacy unless the place is licensed by the board 
under the Pharmacy Act. 

C. No person shall permit anyone in ‘the person's employ or - under the person's S supervision, 
except a pharmacist, pharmacist intern or pharmacy technician, to compound, dispense, label or 
otherwise prepare prescriptions. 

D.. The provisions of Subsections A, B and C of this section shall not apply to a person possess- 
ing a license issued pursuant to Subsection B. of Section 61-11-14 NMSA°1978 for the sale or dis- 
tribution of veterinary drugs bearing the legend: "caution: federal law restricts this drug to use by 
or,on,the order of a licensed veterinarian"; provided that the possessors of such-a license may only 
sell or distribute such drugs on the order of a licensed veterinarian and may not represent their 
place of business by a sign or advertisement that includes the words "pharmacist", "pharmacy", 


"chemist's shop", "drug store", "drugs", "druggist", "drug sundries", 


", "prescriptions" or a combina- 


tion of these that might indicate to the public that the place is a Sharaadcy, 


History: 1953 Comp., § 67-9-52, enacted by Laws 
1969, ch. 29, § 20; 1973, ote 173, § 4; 1997, ch. 131, e728 
2021, ch. 9, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-11-29 NMSA.1978, 

The 2021 amendment, effective June'18, 2021, ‘re- 
moved: the prohibition against non-pharmacists' use of 
certain pharmacy-related words ‘on signs or advertise- 
ments; and in Subsection B, after "pharmacy", deleted 
“apothecary', 'apothecary shop", and after "combination 
of these", deleted "or any other words of similar import or 
by an insignia or device" throughout. 

The 1997 amendment, effective June 20, 1997, de- 
leted "or poison" following "drug" in Subsection A; in Sub- 
section B,substituted "of these" for "thereof", deleted the 
Paragraph (1) designation, deleted former Paragraph (2), 
which read: "the business being conducted on’'the licensed 
premises constantly employs, on a regular basis, a phar- 
macist"; and made related stylistic changes; in Subsection 
C, deleted "or a" following "except a pharmacist" and in- 
serted "or pharmacy technician"; in Subsection D, substi- 
tuted "possessing a license issued pursuant to Subsection 
B of Section 61-11-14 NMSA 1978" for "possessing a lim- 
ited license. issued under Subsection B of Section 67-9-45 
NMSA 1978", inserted "apothecary shop" and rig bine 
tof these" for "thereof", 


ANNOTATIONS 


Constitutionality of former law. — Former law re- 
quiring employment of registered pharmacist in business 
using’such terms as "pharmacist," "pharmacy" or "drug- 
store" was not monopolistic, discriminatory nor an illegal 


restraint of trade. State v. Collins, 1956-NMSC-046, 61 
N.M. 184, 297 P.2d 325. 

Miners' hospital of New Mexico may not sell. or 
dispense medicine and drugs while operating as a pub- 
lic institution which is not licensed as required. 1957-58 
Op. Att'y Gen, No. 57-254. 

Hospital or clinic pharmacy must be licensed and 
registered, and, except in limited situations, prescrip, 
tions must be. filled by a registered pharmacist. 1961-62 
Op. Att'y. Gen: No. 61-52, 

Drug dispensing clinic to be licensed. — A drug 
dispensing clinic which orders dangerous drugs and con- 
trolled substances from state wholesale outlets, and which 
is operated by a private firm on contract to the federal 
government, must be licensed by the board of pharmacy 
and must obtain board registration if required. 1976 Op. 
Att'y Gen. No. 76-19. 

The health and environment department is not re- 
quired to employ licensed pharmacists to dispense drugs 
to patients at. the department's public health clinics. 1988 
Op. Att'y Gen. No, 88-76. 

Am. Jur, 2d, A.L.R. and C.J,.S. references. — 25 Am, 
Jur. 2d 290, Drugs, Narcotics and Poisons § 75. 

Failure of druggist or apothecary to procure license as 
affecting validity of contracts, 30 A. L. R. 862, 42 A.L.R. 
1226, 118 A.L.R. 646. 

Constitutionality of statutes Sorat sale of poisons, 
drugs or medicines, 54.A.L.R. 730. 

Construction of statutes in relation to operation of 
drugstore, pharmacy or chemical store, without registered 
pharmacist, 74 A.L.R. 1084, 

28 C.J.S. Drugs and Narcotics § 29 et seq. 


61-11-22. Exemptions from act. (Repealed effective July 1, 2024.) 


A. The Pharmacy Act does not apply to licensed practitioners in this state in supplying to their 
patients any drug if the licensed practitioner is practicing the licensed practitioner's profession 
and does not keep a pharmacy, advertised or otherwise, for the retailing of dangerous drugs. 
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B. The Pharmacy Act does not prevent: . 
(1) the personal.administration:of drugs poited by a licensed practitioner i in. order to sup- 
ply the immediate needs of the licensed practitioner's patients; 
(2) the sale of nonnarcotic proprietary preparations; or 
(3) the possession, storage, dispensing, distribution, administration or prescribing of an 
opioid antagonist in accordance with the provisions of Section 24-23-1 NMSA 1978. 


History: 1953 Comp., § 67-9-58, enacted by Laws The 1997 amendment, effective June 20, 1997, de- 
1969, ch. 29, § 21; 1997, ch. 131, § 24; 2016, ch, 45, § 3; leted "or poisons" following "drugs" in Subsection A. ., 
2016, ch. 47,$3. © "a 

Delayed repeals, — For delayed repeal of this section, ANNOTATIONS A 
see 61-11-29 NMSA 1978. Divveiet pats te 

ysicians providing drugs to patients. — A physi- 

The 2016 me an at effective March’ 4, 2016, pro- cian may keepia supply of drugs without obtaining a,phar- 
vided an exemption in the Pharmacy Act for the posses- macy license, butionly to:provide to his or her patients. 
sion, storage, dispensing, distribution, administration or The physician may provide drugs to his or her patients 
prescribing of an opioid antagonist in accordance with the only in connection with his or her treatrnent of them. A 
provisions of Section 24-23-1 NMSA‘1978; in Subsection physician may assess a reasonable charge for his services, 
A, after ee ', deleted "his" and added "the licensed including a charge: for the drugs he or she supplies to his 
practitioner's"; in Subsection B, Paragraph (1), after "im- or her patients, 1988 Op. Att'y Gen. No. 88-49. 
mediate needs of", deleted "his" and added "the licensed Am, Jur, 2d, A.L.R. and C.Jd.S. references, —-25 Am. 
practitioner's" ,and added Paragraph (3). Jur. 2d Drugs, Narcotics and Poisons § 69, 

Laws 2016, ch. 45, § 3 and Laws 2016, ch. 47, § 3 en- "Proprietary or patent medicine," what substances or 
acted identical amendments to this section. The section commodities are within provision as to, in statute ie ordi- 
was set out as amended. by Laws 2016, ch. 47, §38, See narice, 76 A.L.R. 1207. 

12-1-8 NMSA 1978. 


61-11-23. Construction of laws relating to drugs. (Repealed effective 
July 1, 2024.) 


A, ‘The Pharmacy Act does not amend or repeal any of the laws that govern the manufacture, 
sale or distribution of controlled substances. 

B. The Pharmacy Act does not amend or repeal the New Mexico Drug, Devitt and Costhetie ‘Act 
[Chapter 26, Article 1 NMSA 1978]. 


History: 1958 Comp., § 67-9-54, enacted by Laws i ANNOTATIONS 
1969, ch. 29, § 22; 1972, ch. 84, § 58; 1997, ch. 181, § 25, 
Delayed repeals, — For delayed repeal of this section, Am. Jur. 2d, A.L.R. and C.J.S, references, — 25 Am. 
see 61-11-29 NMSA 1978, Jur. 2d Drugs, Narcotics and Poisons § 36. 
Grass*roferances, Ear hd trols Saas Bare Act, Construction of statutes’in relation’ to operation of 
see 30-31-1 NMSA 1978 et seq. drugstore, pharmacy or chemical store, without registered 
The 1997 amendment, effective June 20, 1997, sub- pharmacist, 74 A.L.R. 1084. i ; 
stituted "that" for "which" in Subsection A; deleted former Construction of Brpigsien of Uniform Narcotic Drug Act 
Subsection B, which read: "The Pharmacy Act does not. Sts oaaslpe = a phy sician’s prescription as a prerequisite to a 
prevent or apply to the sale or use of economic poisons as pharmacist's sale of narcotics, 10 A.L.R.3d 560. 


defined under the: New Mexico Economic Poisons Act of 28 C.J.S. Drugs and Narcotics § 8 et seq. 
1951"; redesignated former Subsection C as Subsection B : 
and inserted "Device" in Subsection B. 


61-11-24. Violations; penalties. (Repealed effective July 1, 2024.) 


A. Itis a misdemeanor for any person to: 

(1) practice or attempt to practice pharmacy without a current license from the board; 

(2) use the title of registered pharmacist unless he is licensed as such pursuant to the 
Pharmacy Act; 

(3) procure or attempt to procure licensure as a pharmacist or to procure a license for.a 
eens: for himself or another by making or causing to be made false representations to the 
board; 

(4) allow any other person in his employ or under his supervision to compound or dispense 
prescriptions unless he is a pharmacist, pharmacist intern or pharmacy technician in accordance 
with the Pharmacy Act or exempted from the provisions of that act; or ce 
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(5) own, operate or maintain a pharmacy, hospital pharmacy, clinic, custodial care facility 
or drug distribution business unless licensed to do so pursuant to the Pharmacy Act. 
B. A person convicted pursuant to Subsection A of this section shall be sentenced pursuant to 
the provisions of Section 31-19-1 NMSA 1978. 


History: 1958 Comp., § 67-9-55, enacted by Laws to” for "under" in Paragraph (5); added Subsection B; and 


1969, ch. 29, § 23; 1972, ch. 84, § 59; 1997, ch. 131, § 26. made stylistic changes throughout the section. 

Delayed repeals. — For delayed repeal of this section, ; 
see 61-11-29 NMSA 1978. ANNOTATIONS 

The 1997 amendment, effective June 20, 1997, des- Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
ignated the former introductory language as Subsection struction and effect of statutes in relation to operation of 
A and redesignated former Subsections A through E as drugstore, pharmacy or chemical store without a. regis- 
Paragraphs A(1) through A(5); in Subsection A, deleted tered pharmacist, 74 A.L.R. 1084. 
"petty" preceding "misdemeanor" in the intr oductory lan- Revocability of license for fraud or other misconduct be- 
guage, deleted "certificate of registration and a" preced- fore or at time of its issuance, 165A.L.R.1138. 
ing "current" in Paragraph (1), substituted pursuant to Criminal responsibility of druggist for injury in conse- 
for "under" in Paragraph (2), substituted "licensure" for quence of mistake, 55 A.L.R.2d 714. 
"registration" in Paragraph (3), in Paragr aph (4), deleted Criminal liability for death resulting from unlawfully 
or sell or compound poisons" following "prescriptions", furnishing intoxicating liquor or drugs to another, 32 
deleted "or registered as a" preceding "pharmacist", and A.L.R.3d 589. 
inserted "or pharmacy technician", substituted "pursuant 28 C.J.S. Drugs and heer ls § 101 et seq, 


61-11-25. Power to enjoin violations. (Repealed effective July 1, 2024.) 


In addition to the remedies provided in the Pharmacy Act, the board may apply to the district 
court for a temporary or permanent injunction restraining any person from violating any provi- 
sion of the Pharmacy Act irrespective of whether or not there exists an adequate remedy at law. 


History: 1953 Comp., § 67-9-56, enacted by Laws and deleted "and such court shall have jurisdiction upon 
1969, ch, 29, § 24; 1997, ch. 131, § 27. hearing and for good cause shown to grant’ aes 4 
Delayed repeals, — For delayed repeal of this section, temporary". 


see 61-11-29 NMSA 1978. 


Cross references. — For injunctions, see Rules 1-065 ANNOTATIONS 
and 1-066 NMRA. Am. Jur. 2d, A.L.R. and C.J.S. ref -— 95 A 
The 1997 amendment, effective June 20, 1997, sub- Jur. 2d Bites erat a orf §§ 220, 245, fe 


stituted "may" for "of pharmacy is hereby authorized to" 


61-11-26. Licensure under previous law. (Repealed effective July 1, 
2024.) | 


Any person or place of business licensed as a pharmacist, pharmacist intern or pharmacy under 
any prior laws of this state whose license is valid on the effective date of the Pharmacy Act shall be 
held to be licensed under the provisions of the Pharmacy. Act and entitled to renewal of this license 
as provided in the Pharmacy Act, 


History: 1953 Comp., § 67-9-57, enacted by Laws Compiler's notes. — The phrase "effective date of the 
1969, ch. 29, § 25. Pharmacy Act" refers to the effective date of Laws 1969, 
Delayed repeals. — For Hohdyea repeal of this section, ~ ch. 29, which took effect July 1, 1969. 


see 61-11-29 NMSA 1978. 


61-11-27. Transfer of funds. (Repealed effective July 1, 2024.) 


All money that has accumulated to the credit of the board under any previous law shall be con- 
tinued for use by the board in the administration of the Pharmacy Act and any other laws being 
administered by the board. 


History: 1953 Comp., § 67-9-58, enacted by Laws The 1997 amendment, effective June 20, 1997, substi- 
1969, ch. 29, § 26; 1997, ch. 1381, § 28. tuted "money that has" for "funds which have". 

Delayed repeals. — For delayed repeal of this section, ; 
see 61-11-29 NMSA 1978. 
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61-11-28. Uniform Licensing Act. (Repealed effective July 1, 2024.) 


The board is subject to all the provisions of the Uniform etd Act [61- 1-1 through 61-1-31 
NMSA 1978]. 


History: 1953 Comp., § 67-9-59, enacted by Laws The 1997 amendment, effective June 20, 1997, substi- 
1969, ch. 29, § 28; 1997, ch. 131, § 29. tuted "is" " for ' ‘of Pharmacy shall be". 

Delayed repeals, — For delayed repeal of this section, 
see 61-11-29 NMSA 1978. 


61-11-29. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2024.) 


The board of pharmacy is terminated on July 1, 2023 pursuant to the Sunset Act [12-9-11 
through 12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions of 
the Pharmacy Act until July 1, 2024. Effective July 1, 2024, the Pharmacy Act is repealed. 


History: 1978 Comp., § 61-11-29, enacted by Laws NMSA 1978" throughout the section, and in the first sen- 
1979, ch. 266, § 2; 1981, ch. 241, § 24; 1985, ch. 87, § 9; tence substituted "2009" for "2008" and in the second and 


1991, ch. 189, § 16; 1997, ch. 46, § 11; 2003, ch. 428, § third sentences substituted "2010" for "2004", 
11; 2009, ch. 96, § 8; 2015, ch. 119, § 10. - he 1997 amendment, effective June 20, 1997, substi- 
The 2015 amendment, effective June 19, 2015, ex- tuted "2003" for "1997", substituted "2004" for."1998", and 
tended the termination date for the board of pharmacy to substituted "July 1, 2004, Chapter 61, Article 11 NMSA 
July 1, 2023, and the repeal date to July 1, 2024. 1978" for "July 1, 1998 Article 11 of Chapter 61, NMSA 
The 2009 amendment, effective July 1, 2009, extended 1978". 
the termination date to July 1, 2015 and the repeal date The 1991 amendment, effective June 14, 1991, substi- 
to July 1, 2016. tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
The 2008 amendment, effective July 1, 20038, sub- and substituted "July 1, 1998" for "July 1, 1992" in the 
stituted "the Pharmacy Act" for "Chapter 61, Article 11 second and third sentences, 
ARTICLE 11A 
Impaired Pharmacists 
Sec. Sec. 
61-11A-1. Short title. 61-11A-5. Board referral. 
61-11A-2. Definitions. 61-11A-6.. Voluntary participation. 
61-11A-3, Administration. 61-11A-7. Review activities. 
61-11A-4. Committee; functions. 61-11A-8. Civil liability. 


61-11A-1. Short title. 
This act [61-11A-1 to 61-11A-8 NMSA 1978] may be cited as the "Impaired Pharmacists Act". 


History: Laws 1987, ch. 284, §.1. 


61- 11A-2. Definitions. 


» As used in the Impaired Pharmacists Act: 

A. "board" means the New Mexico board of pharmacy; 

B. "board-approved intervenors" means persons trained to intervention and designated by the 
board to implement the intervention process when necessary; 

C. "committee" means a committee appointed by the board to eee and administer the 
impaired pharmacists program; 

D. "impaired pharmacist" means a pharmacist who is unable to practice pharmacy with rea- 
sonable skill, competency or safety to the public because of substance abuse, mental illness, the 
aging process or loss of motor skills; 
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E. "impaired pharmacist program" means a plan approved by the board for treatment and re- 
habilitation of an impaired pharmacist; 

F. "intervention" means a process whereby an alleged impaired pharmacist is confronted by 
the board or board-approved intervenors who provide documentation that a problem exists and 
attempt to convince the pharmacist to seek evaluation and treatment; 

G. "rehabilitation" means the process whereby an impaired pharmacist advances in an im- 
paired pharmacists program to an optimal level of competence to practice pharmacy without en- 
dangering the public; and 

H. "verification" means a process whereby alleged professional impairment is identified or es- 
tablished. 


History: Laws 1987, ch. 284, § 2. 


61- 11A:3. Administration. 


The board may appoint a cophbaittes to organize and adiainietae a program that will fulfill two 
functions. The program shall serve as a diversion program to which the board may refer licensees 
where appropriate in lieu of or in addition to other disciplinary action. The program shall also be a 
confidential source of treatment or referral for pharmacists who, on a strictly voluntary basis and 
without the knowledge of the board, desire to avail themselves of its services. 


History: Laws 1987, ch. 284, § 8. 


61-11A-4, Committee; functions. 


The functions of the committee shall include: 

A. evaluation of pharmacists who request participation in the program; 

B. review and designation of treatment facilities and services to which pharmacists in the pro- 
gram may be referred; 

C. receipt and review of information VatiGng to the participation of [a] pharmacists in the 
program; 

D. assisting the pharmacists' professional association in publicizing the program; and 

E. preparation of reports for the board. 


History: Laws 1987, ch. 284, § 4. Bracketed material. - — The word "a" in Subsection C 
appears in the session laws, and was fee in brackets by 
the compiler as apparent.surplusage.. » 


61-11A-5, Board referral. 


A. The board shall inform each pharmacist referred to the program by board action of the 
procedures followed in the program, of the rights and responsibilities of the pharmacist in the 
program and of the possible consequences of noncompliance with the program. 

B. Failure to comply with any treatment provision of a program may result in termination of 
the participation by the pharmacist in the program. The name and license number of a pharma- 
cist who is terminated for failure to comply with the;treatment provisions of a program shall be 
reported to the board, 

C. Participation in a program under this section shall ase be a defense to. any disciplinary 
action which may be taken by the board. Further, no provision of this section shall preclude the 
board from commencing disciplinary action Beainst a licensee who is terminated from a program 
pursuant to this section. 


History: Laws 1987, ch. 284, § 5. 


560 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-11A-6 PHARMACIST PRESCRIPTION AUTHORITY 61-11B-1 


61-11A-6. Voluntary participation. 


A. The committee shall inform each pharmacist who voluntarily participates in the impair- 
ment program without referral by the board of the procedures followed in the program, of the 
rights and responsibilities of the pharmacist in the program and of the possible consequences of 
noncompliance with the program. 

B. The board shall be informed of the failure of a pharm aciat to comply with any treatment 
provision of a program if the committee determines that the resumption of his practice of phar- 
macy would pose a threat to the health and safety of the public. 

C. Participation in a program under this section shall not be a defense to any disciplinary 
action which may be taken by the board. Further, no provision of this section shall preclude the 
board from commencing disciplinary action against a licensee who is terminated from. a program 
pursuant to this section. 


History: Laws 1987, ch. 284, § 6. 


61-11A-7. Review activities. 


The board shall review the activities of the committee on a quarterly basis, As part of this evalu- 
ation, the board shall review files of all’participants in the impairment program. Names of those 
pharmacists who entered the program voluntarily without the knowledge of the board shall re- 
main confidential from the board except when monitoring by the board reveals misdiagnosis, case 
mismanagement or noncompliance by the participant. 


History: Laws 1987, ch. 284, § 7. 
61-11A-8. Civil liability, 

No member of the board or the committee or any board-approved intervenor shall be liable for 
any civil damages because of acts or omissions which may occur while acting in good faith pursu- 


ant to the Impaired Pharmacists Act. 


History: Laws 1987, ch. 284, § 8. 


ARTICLE 11B 
Pharmacist Prescription Authority 
Sec. Sec. 


61-11B-1. Short title. 61-11B-3. Pharmacist clinician prescriptive authority. 
61-11B-2. Definitions. ’ 


61-11B-1. Short title. 


This act (61-11B-1 to 61-11B-3 NMSA 1978] may be cited as the "Pharmacist Prescriptive ‘Au- 
thority Act". 


History: Laws 1998, ch, 191, § 1. . Construction and application of learned-intermediary 
doctrine, 57 A.L.R.5th 1, 

ANNOTATIONS Civil liability of pharmacist or druggist for failure to 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Li- warn of potential drug interactions in use of prescription 


ability of pharmacist who accurately fills prescription for drug, 79 A.L.R.5th 409. 


harm resulting to user, 44 A.L.R.5th 393. 
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61-11B-2. Definitions. 


As used in the Pharmacist Prescriptive Authority Act: 

A. "administer" means the direct: application of a drug by any means cab, the body of a person; 

B.. "board" means the board of pharmacy; 

C. "dangerous drug" means a drug that, because of any potentiality for harmful elfeat or the 
methods of its use or the collateral,measures: necessary to its use, is not safe except under the 
supervision of a practitioner licensed:by law to direct the use of such drug and. the drug prior to 
dispensing is required by federal law and state law to bear the manufacturer's legend of "Caution: 
federal law prohibits dispensing without prescription." or "RX only"; 

D. "guidelines or protocol" means a written agreement between a pharmacist clinician or group of 
pharmacist clinicians and a practitioner.or group of practitioners that delegates prescriptive authority; 

E.. "monitor dangerous drug therapy" means the review of the dangerous drug therapy regimen:of 
patients by a pharmacist clinician for the purpose of evaluating and rendering advice to the prescrib- 
ing practitioner regarding adjustment of the regimen. "Monitor dangerous drug therapy" includes: 

(1) collecting and reviewing patient dangerous drug histories; 

(2) measuring and reviewing routine patient vital signs, including Hulse temperature, 
blood pressure and respiration; and 

(3) ordering.and evaluating the results of laboratory tests relating to dangerous drug ther- 
apy, including blood chemistries and cell counts, controlled. substance. therapy levels, blood, urine, 
tissue or other body fluids, culture and sensitivity tests when performed in accordance with guide- 
lines or protocols applicable to the practice setting; 

F. "pharmacist" means a person duly licensed by the board to engage in the Pract of phar- 
macy pursuant to the Pharmacy Act; 

G. "pharmacist clinician" means a pharmacist with additional training, at least equivalent.to 
the training received by a physician assistant, required by regulations adopted by the board in 
consultation with the New Mexico board of medical examiners [New Mexico medical board] and 
the New Mexico academy of physician assistants, who exercises prescriptive authority in accor- 
dance with guidelines or protocol; 

H. "practitioner" means a physician duly authorized by law in New Mexico to prescribe con- 
trolled substances; and 

I. "prescriptive authority" means the Methane to prescribe, administer or modify dangerous 
drug therapy. 


History: Laws 1998, ch. 191, § 2; 1995, ch. 121, § 1; The 1995 amendment, effective July 1, 1995, added 
1999, ch. 298, § 4. Subsection A, redesignated the remaining subsections ac- 

Bracketed material. — The bracketed material was cordingly, made minor stylistic changes in Subsection E, 
insulted by the compiler and is not part of the law. and inserted "administer" in Subsection I. 


The 1999 amendment, effective June 18, 1999, added 
“or 'RX only" at the end of Subsection C.and deleted "of ~ “» 
pharmacy" following "board" in Subsection F. 


61-11B-3. Pharmacist clinician prescriptive authority. 


A. A pharmacist clinician planning to exercise prescriptive authority in practice shall have on 
file at the place of practice written guidelines or protocol. The guidelines or protocol shall authorize 
a pharmacist clinician to exercise prescriptive authority and shall be established and approved by 
a practitioner in accordance with regulations adopted by the board. A copy of the written guide- 
lines or protocol shall be on file with the board. The practitioner who is a party to the guidelines or 
protocol shall be in active practice and the prescriptive authority that the practitioner grants to a 
pharmacist clinician shall be within the scope of the practitioner's current practice. 

B. . The guidelines or protocol required by Subsection A of this section shall include: 

(1) a statement identifying the practitioner authorized,to prescribe dangerous drugs and 
the pharmacist clinician who is a party to the guidelines or protocol; 

(2) astatement of the types of prescriptive authority decisions that the pharmacist chit 
cian is authorized to make, which may include: 


562, 


© 2022 State of New Mexico. New Mexico Compilation Commission. Alll rights reserved. 


61-12-1 OCCUPATIONAL THERAPY 61-12-21 
(a) astatement of the types of diseases, dangerous drugs or dangerous drug catego- 
ries involved and the type of prescriptive authority authorized in each case; and 
(b) a. general statement of the procedures, decision criteria or plan the citece atin 
clinician is to follow when exercising prescriptive authority; 

(3) a statement of the activities the pharmacist clinician is to follow in the course of exer- 
cising prescriptive authority, including documentation of decisions made and a plan for communi- 
cation or feedback to the authorizing practitioner concerning specific decisions made. Documenta- 
tion may occur on the’prescriptive record, patient profile, patient medical chart or in a separate 


log book; and 


(4) a statement that describes aypropriate mechanisms for pean to the practitioner 


monitoring activities and results, ' 


C. The written auidelings or Protocal shall be reviewed and shall be revised every two years if 


necessary. 


D. A pharmacist pints planning to exercise prescriptive authority in practice shall be au- 


- thorized to monitor dangerous drug therapy. 


K. The board shall adopt regulations to carry out,the provisions of the Pharmacist Prescriptive 


Authority Act. 


F. For the purpose of the Pharmacist’ Prescriptive‘Authority Act, the New Mexico medical board 
shall adopt rules concerning the guidelines and protocol for their respective practitioners defined 


in Subsection D of Section 61-11B-2 NMSA 1978. 


History: Laws 1993, ch. 191, § 3; 2016, ch. 90, § 27; 
2021, ch. 54, § 47. 

The 2021 amendment, effective June 18, 2021, in Sub- 
section F, after "New Mexico medical board", deleted "and 
the board of osteopathic medicine". 

The 2016 amendment, effective July 1, 2016, required 
the board of osteopathic medicine to adopt rules concern- 
ing the guidelines and protocol for osteopathic practitio- 
ners; in ‘Subsection A, after "prescriptive authority in", 
deleted "his", after "shall have on file at", deleted "his" 
and added "the", and after "prescriptive authority that", 


deleted,""he" and added "the practitioner"; in Subsection 
D, after "prescriptive authority in", deleted "his"; in Sub- 
section F, after "Pharmacist Prescriptive Authority Act, 
the", added "New Mexico medical", after "board", deleted 
“of medical examiners" and added “and the board of os- 
teopathic medicine", after "shall adopt", deleted ,"regula- 


~ tions" and added "rules", after "protocol for"; added "their 


respective", after "Subsection", deleted "C" and added "D", 
and after "Section", deleted "2 of that act" and added "61- 


11B-2 NMSA 1978". 


ARTICLE 12 
Physical Therapy 


_ (Repealed by Laws 1997, ch. 89, § 21.) 


61-12-1 to 61-12-21. Repealed. 


Repeals. — Laws 1997, ch. 89,/§ 21 repealed 61-12-1 
to 61-12-21 NMSA 1978, relating to physical therapy, ef- 
fective July 1, 1997. For provisions of former sections, see 
the 1996 NMSA on NMOneSource.com. For present com- 
parable SMA atl see 61-12D-1 NMSA 1978 et seq. 


Compiler's notes. — Section 61-12-21 NMSA 1978 
was amended by Laws 1997, ch. 46, § 12 to extend the sun- 
set dates of Chapter 61, Article 12 NMSA 1978. However, 
due to the repeal of the article by Laws 1997, ch. 89, § 21, 
the amendment was not’set out. 


ARTICLE 12A 
Occupational Therapy 


Sec. , sentp 
61-12A-1. Short title. (Repealed effective July 1, 2028.)' 
61-12A-2, Purpose. (Repealed effective July 1, 2028.) 


61-12A-3. Definitions, (Repealed effective July Bis 2028.) :' 


61-12A-4. Occupational therapy services. (Repealed ef- 
fective she 4, facial it 


Sec. 

61-12A-5. Supervision; required; defined. (Repealed ef- 
fective July 1, 2028.) 

61-12A-6. License required. (Repealed effective.July.1, 
2028.) 

61-12A-7. Exemptions. (Repealed effective July 1, 2028.) 
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Sec, Sec. 
61-12A-8. Board created. (Repealed effective July 1, 61-12A-17. Inactive licenses. (Repealed effective July 1, 

2028.) 2028.) 
61-12A-9. Board; powers and duties. (Repealed effective 61-12A-18. Fees. (Repealed effective July 1, 2028.) 

July 1, 2028.) 61-12A-19. Uniform. Licensing Act. (Repealed effective 
61-12A-10. Board; administrative procedures. (Repealed July 1, 2028.) 

effective July 1, 2028.) 61-12A-20. Fund created. (Repealed effective July a 
61-12A-11. Requirements for licensure. Sagyeweee: effec- 2028.) 

tive July 1, 2028.) 61-12A-21, Penalties. (Repealed effective July 1, 2028.); 
61-12A-12. Examinations. (Repealed effective July 1, 2028.) 61-12A-22. Disciplinary action; denial, suspension or re- 
61-12A-13. Provisional permits. (Repealed effective vocation. (Repealed effective July 1, 2028.) 

July 1, 2028.) 61-12A-23, Criminal Offender Employment Act. (Re- 
61-12A-14. _Expedited licensure by endorsement. (Re- fai pealed effective July 1, 2028.) 

pealed effective July 1, 2028.) 61-12A-24, Termination of agency life; delayed repeal. 
61-12A-15. License renewal. (Repealed effective July 1, (Repealed effective July 1, 2028.) 

* 2028.) 61-12A-25. Applicability to other health professions. (Re- 

61-12A-16. Display of license. (Repealed effective July 1, pealed effective July 1, 2028.) 


2028.) 


61-12A-1. Short title. (Repealed effective July 1, 2028.) 
Chapter 61, Article 12A NMSA 1978 may be.cited:as the "Occupational Therapy Act". 


History: 1978 Comp., § 61-12A-1, enacted by Laws 
1996, ch. 55, § 1; 2005, ch. 199, § 1. 

Repeals and reenactments. — Laws 1996, ch. 55, § 
27 repealed 61-12A-1 NMSA 1978, as enacted by Laws 


Delayed repeals. — For the delayed repeal of this sec- 
tion, see 61-12A-24 NMSA 1978. 

The 2005 amendment, effective July 1, 2005, added 
the statutory reference to the act. 


1983, ch. 267, § 1, and § 1 of that act enacted a new sec- 
tion, effective July 1, 1996. 


61-12A-2. Purpose. (Repealed effective July 1, 2028.) 


It is the purpose of the Occupational Therapy Act to provide for the regulation of persons of- 
fering occupational therapy services to the public in order to safeguard the public health, safety 
and welfare; to protect the public from being misled by incompetent and unauthorized persons; to 
assure the highest degree of professional conduct, on the part of occupational therapists and occu- 
pational therapy assistants; and to assure the availability of occupational therapy services of high 


quality to persons in need of such services. 


History: 1978 Comp., § 61-12A-2, enacted by Laws 
1996, ch. 55, § 2; 2005, ch. 199, § 2. 

Repeals and reenactments. — Laws 1996, ch. 55, § 
27 repealed 61-12A-2 NMSA 1978, as enacted by Laws 
19838, ch. 267, § 2, relating to definitions, and § 2 of that 
act enacted a new section, effective July 1, 1996. 


Delayed repeals. — For the delayed repeal of this sec- 


_ tion, see 61-12A-24 NMSA 1978. 


The 2005 amendment, effective July 1, 2005, changed 
"registered occupational therapists" to "occupational ther- 
apists" and changed "certified occupational therapy assis- 


tants" to "occupational therapy assistants". 


2 


61-12A-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Occupational Therapy Act: 

A. ‘board! means the board of examiners for occupational therapy; 

B. "censure" means a formal expression of disapproval that is publicly announced; 

C. "denial of license" means that a person is barred from becoming licensed to practice in ac- 
cordance with the provisions of the Occupational Therapy Act either indefinitely or for a certain 
period; 

D. "licensee" means an occupational therapist or occupational therapy assistant, as appropriate; 

E. "occupational therapist" means a person who holds an active license to practice occupa- 
tional therapy i in New Mexico in accordance with board rules; 

F. "occupational therapy" means the therapeutic use of occupations, including: Sacto life 
activities with persons across the life span, including groups, populations or organizations, to 
enhance or enable participation, performance or function in roles, habits and routines in home, 
school, workplace, community and other settings. Occupational therapy services are provided for 
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habilitation, rehabilitation and the promotion of health and wellness to those clients who have or 
are at risk for developing an illness, injury, disease, disorder, condition, impairment, disability, ac- 
tivity limitation or participation restriction. "Occupational therapy" includes addressing the phys- 
ical, cognitive, psychosocial, sensory-perceptual and other aspects of performance in a variety of 
contexts and environments to support engagement in occupations that affect physical and mental 
health, well-being and quality of life. Occupational therapy uses everyday life activities to promote 
mental health and support functioning in people with or at risk of experiencing a range of mental 
health disorders, including psychiatric, behavioral, emotional.and substance abuse disorders; 

G. "occupational therapy assistant" means a person having no less than an associate degree in 
occupational therapy and holding an active license to practice occupational therapy in New Mexico 
who assists in the practice of occupational therapy under the supervision of the occupational ther- 


apist i im accordance with board rules; 


H. "person" means an individual, association, partnership, unincorporated organization or cor- 


porate body; 


I. "probation" means that continued licensure is subject to fulfillment of specified conditions 
such as monitoring, education, supervision or counseling; 
J. "reprimand" means a formal expression of disapproval that is retained in the licensee's file 


but not publicly announced; 


K. "revocation" means permanent loss:of licensure; and. 
L. "suspension" means the loss of licensure for a certain ake after which the person may be 


required to apply for reinstatement. 


History: 1978 Comp., § 61-12A-3, enacted by Laws 
1996, ch. 55, § 3; 2005, ch. 199, § 3; 2019, ch. 5, § 1. 

Repeals and reenactments. — Laws 1996, ch. 55, § 
27 repealed 61-12A-3 NMSA 1978, as enacted by Laws 
1988, ch. 267, § 3, relating to licensing provisions, and § 
3 of that act enacted a new section, effective July 1, 1996. 

Delayed repeals. — For the delayed repeal of this sec- 
tion, see 61-12A-24 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, revised 
the definition of "occupational therapy" as used in the Oc- 
cupational Therapy Act; in Subsection E, after "New Mex- 
ico", added "in accordance with board rules"; in Subsection 
F, after "therapeutic use of", added "occupations, includ- 
ing", after "activities with persons", deleted "or" and added 
"across the life span, including", after "groups", added 


"populations or organizations", after the next occurrence 


of "to", deleted "participate" and added "enhance or enable 
participation, performance or function", after "roles", de- 
leted "and situations" and added "habits and routines", af- 
ter "settings", deleted "to promote", added "Occupational 
therapy services are provided for habilitation, rehabilita- 
tion and the promotion of", after "psychosocial", deleted 
"sensory" and added. "sensory-perceptual", after "con- 
texts", added "and environments", after "engagement in", 
deleted "everyday life activities" and added "occupations", 


$ 


and after "affect", added "physical and mental"; and added 
the language from former Subsection G to Subsection F, 
deleted "aide or technician means an unlicensed person 
who assists in occupational therapy, who works under 
direct supervision of an occupational therapist or occu- 
pational therapy assistant" and added the remainder of 
Subsection F; redesignated former Subsections H through 
M as Subsections G through L, respectively; and in Sub- 
section G, after "who assists", deleted "an" and added "in 
the practice of", and.after "occupational therapist", added 
"in accordance with board rules". 

The 2005 amendment, effective July 1, 2005, deleted 
former Subsection C, which defined "certified occupational 
therapy assistant"; added the definition of "occupational 
therapist" in Subsection E; redefined "occupational ther- 
apy" in Subsection F; added the definition of "occupational 
therapy assistant" in Subsection H; and deleted former 
Subsection J which defined "registered occupational ther- 
apist". 


ANNOTATIONS | 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits §§ 4, 5,14, 45 to 47, 58 to 
62, 72. 

53 C.J.S. Licenses §§ 5, 7, 30, 37 to 41, 47, 50 to 66, 82. 


61-12A-4, Occupational therapy services. (Repealed effective July 1, 2028.) 


The practice of occupational therapy includes the following processes and services: 
A. evaluation of factors affecting all areas of occupation, including activities of daily living, in- 
strumental activities of daily living, rest and sleep, education, work, productivity, play, leisure and 


social participation; including: 


(1) client factors, including neuromuscular, sensory, visual, mental, cognitive and pain fac- 
tors and body structures, including cardiovascular, digestive, integumentary and genitourinary 


systems and structures related to movement; 


(2) habits, routines, roles and behavior patterns; 
(3) cultural, physical, environmental, social and spiritual contexts and: activity demands 


that affect performance; and 
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(4) performance skills, including motor process and communication and interaction skills; 
» B. : activity analysis to determine activity demands of occupations performed; 
C. design, implementation and modification of therapeutic interventions, including the follow- 
ing activities related to selection of intervention strategies to direct the:process of interventions: 
(1) establishment, remediation or restoration of a skill or reach thiat has not yet devel- 
oped, is impaired or is in decline; 
(2) » compensation, modification or: ad biptisblo of ssitsritty or soestihonriehd to enhance perfor- 
mance or to prevent injuries, disorders'or other conditions; st 
(3). retention, maintenance and enhancement of skills and beRAapIn Hes isan webich per- 
formance in everyday life activities would decline; 
(4) promotion of health and wellness; including the use of giirankanantcnthts strategies to 
enable or enhance performance in everyday life activities; 
(5) prevention of barriers to performance; including injury and disability pleventitn; and 
(6) interventions and procedures to promote or enhance safety and performance in areas 
of occupation, including: 

(a) therapeutic use of occupations, exercises and activities; 

(b) training: in ‘self-care, self-management, health management and maintenance, 
home management, community-work reintegration, school activities and work performance; 

(c) development, remediation or compensation: of neuromusculoskeletal, sensory- 
perceptual, sensory-integrative' and modulation; visual, mental and cognitive functions, pain toler- 
ance and management, developmental skills and behavioral skills; 

(d) therapeutic use of self, including one's personality, insights, perceptions and judg- 
ments, as part of the therapeutic process; 

(e) education and training of persons, including family cS aaT caregivers, groups, 
populations and. others; 

(f) care coordination, case management and transition services; 

(g) consultative services to groups, programs, organizations or communities; 

(h) modification of home, work, school and community environments and adaptation 
of processes, including the application of ergonomic principles; 

(i) assessment, design, fabrication, application, fitting and training in seating and 
positioning, assistive technology, adaptive devices and orthotic devices and training in the use of 
puaease devices; » 

(j) assessment; recommendation and tnatalng in techniques to enhance FutctiGHel 
mobility, including management of wheelchairs and other monty devices; 

(k) low-vision rehabilitation; 

(1) driver rehabilitation and community mobility; 

(m) management of feeding, eating and swallowing; 

(n) application of physical agent modalities and use of a range of apedttis rcaeicptionnd 
procedures such as wound care management; techniques to enhance sensory, perceptual and cog- 
nitive processing; and manual therapy techniques to enhance performance skills; 

- (0) facilitating the occupational performance of groups, populations or organizations; and 

(p) management of a client's mental health, functioning and performance; and 

D. use of means to measure the outcomes and effects of interventions to reflect the attainment 
of treatment goals, including: 
(1) improved quality of life; 
(2) the degree of participation; 
(3) role competence; — 
(4) well-being; 
(5) improved life function; 
(6) enhanced performance; and 
(7) prevention criteria. 


History: 1978 Comp., § 61-12A-4, enacted by Laws * The 2019 amendment, effective June 14, 2019, re- 

1996, ch. 55, § 4; 2005, ch. 199, § 4; 2019, ch, 5, § 2. vised the scope of practice of occupational therapy; deleted 

Delayed repeals. — For the delayed repeal of this sec- former Subsection A, which related to strategies to direct 

tion, see 61-12A-24 NMSA 1978. the process of interventions, and redesignated former 
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Subsection B as Subsection A; in Subsection A, after "af- - | and added "neuromusculoskeletal, sensory-perceptual, 
fecting", added “all areas of occupation, including", after sensory-integrative and modulation, visual, mental and", 
"daily living", added "rest and sleep", and after "work", after "cognitive", deleted "neuromuscular and sensory", 
added "productivity", in Paragraph A(1), after "visual", and after "functions", added "pain tolerance and manage- 
deleted "perceptual and" and added "mental", after "cog- ment, developmental skills"; in Subparagraph C(6)(e), 
nitive", deleted "functions", added "pain factors and body after "caregivers", added "groups, populations"; in Sub- 
structures, including", and after."genitourinary systems", . paragraph C(6)(h), after "modification of", added "home, 
added "and structures related to movement"; added new work, school and community"; in Subparagraph C(6)(i), af- 
Subsections B and C, redesignated former Subsection C as ter "training in", added "seating and positioning"; in Sub- 
Paragraph C(6) and redesignated former Paragraphs C(1) paragraph C(6)(j), after "including", deleted "wheelchair", 
through C(10) as Subparagraphs C(6)(a) through C(6)(j), and after "management", added "of wheelchairs and other 
respectively; in Paragraph C(6), deleted "activities of daily mobility devices"; added new Subparagraph C(6)(k) and 
living, instrumental activities of daily living, education, redesignated former Paragraphs C(11) through C(18) as 
work, play, leisure and social participation" and added Subparagraphs C(6)(1) through C(6)(n), respectively; in 
"areas of occupation"; in Subparagraph C(6)(b), after "self- Subparagraph C(6)(m), after "swallowing", deleted \"to 
management", added "health management and mainte- enable eating and feeding performance"; added Subpara- 
nance", and after "community-work reintegration", added graphs C(6)(o) and C(6)(p); and added Subsection D, 


"school activities and work performance"; in Subpara- 
graph C(6)(c), after "compensation of", deleted "physical" 


61-12A-5. Supervision; required; defined. (Repealed effective July 1, 
2028.) | 
Occupational therapy shall not be performed by an occupational therapy assistant or by any 


person practicing on a provisional permit unless the occupational therapy is supervised by an oc- 
cupational therapist. The board shall adopt rules defining supervision. 


History: 1978 Comp., § 61-12A-5, enacted by Laws any person practicing on a provisional permit to be su- 
1996, ch. 55, § 5; 2005, ch. 199, § 5; 2019, ch. 5, § 3. pervised by an occupational therapist; after "occupational 
Repeals and reenactments. — Laws 1996, ch. 55, § therapy assistant", deleted "occupational therapy aide or 
27 repealed 61-12A-5 NMSA 1978, as amended by Laws technician", after "unless", deleted "such" and added "the 
1989, ch, 58 § 1, relating to the board of occupational ther- occupational", and after "defining supervision", deleted 
apy practice, and § 5 of that act enacted a new section, "which definitions may include various categories such as 
effective July 1, 1996. ‘close supervision’, 'routine supervision" and 'general su- 
Delayed repeals. — For the delayed repeal of this sec- pervision'"; and deleted Subsection B. 
tion, see 61-12A-24 NMSA 1978, The 2005 amendment, effective July 1, 2005, added 
The 2019 amendment, effective June 14, 2019, re- Subsection B to describe an occupational therapy aide or 
vised the provision requiring occupational assistants or technician. 


61-12A-6. License required. (Repealed effective July 1, 2028.) 


A. Unless licensed to practice the level of occupational therapy provided in the Occupational 
Therapy Act, a person shall not practice as an occupational therapist or occupational therapy as- 
sistant. | 

B. Itis unlawful for a person not licensed pursuant to the Occupational Therapy Act or whose 
license has been denied, suspended or revoked in this or another state to hold himself out as an 
occupational therapist or occupational therapy assistant or to use words or titles containing "oc- 
cupational therapist" or "occupational therapy assistant" that would indicate or imply that the 
person is licensed as an occupational therapist or occupational therapy assistant. 

C, A facility or employer shall not represent that it offers occupational therapy unless it uses 
the services of a licensee pursuant to the provisions of the Occupational Therapy Act. 

D. A person offering or assisting in the offering of occupational therapy shall be properly iden- 
tified by a name badge or other identification indicating whether the person is an occupational 
therapist, an occupational therapy assistant, an occupational therapy aide or technician or.a per- 
son practicing under a provisional permit. 


History: 1978 Comp., § 61-12A-6, enacted by Laws Delayed repeals. — For the delayed repeal of this sec- 


1996, ch. 55, § 6; 2005, ch. 199, § 6. tion, see 61-12A-24 NMSA 1978. 

Repeals and reenactments. — Laws 1996, ch. 55, § 27 The 2005 amendment, effective July 1, 2005, deleted 
repealed 61-12A-6 NMSA 1978, as enacted by Laws 1983, "certified" and "registered" as qualifications to the terms 
ch. 267, § 6, relating to powers and duties of the board, and "occupational therapy assistant" and "occupational thera- 
§ 6 of that act enacted a new section, effective July 1, 1996. - pist" respectively. 
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61-12A-7 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-12A-8 


61-12A-7. Exemptions. (Repealed effective July 1, 2028.) 


Nothing in the Occupational Therapy Act shall be construed as preventing or restricting the 
practice, services or activities of: 

A. a person engaged in the profession or occupation for which hei is licensed in New Mexico; 

B. a person lawfully engaged in a profession or occupation known by a name other than occu- 
pational therapy when: engaged in that profession or occupation; 

C.\a person pursuing a course of study leading to a degree or certificate in occupational therapy 
in an educational program accredited or seeking accreditation by the accreditation council of occupa- 
tional therapy education if the activities and services constitute part of the supervised course of study 
and if that person is designated by a title that clearly indicates his status as a student or trainee; 

D. a person fulfilling the supervised student field work experience requirement pursuant to 
the Occupational Therapy Act if the activities and services constitute part of the experiance neces- 
sary to meet that requirement; and 

E. an occupational therapist or occupational thebieeiy assistant Tiesbised 3 in aeoter state froin 
conducting continuing education, workshops or seminars in New Mexico. 


YiK 


History: 1978 Comp., § 61-12A-7, enacted by Laws ie mek and § 7 of that act enacterl a new section, effec- 


1996, ch. 55, § 7. tive July 1, 1996. 
Repeals and reenactments. — Laws 1996, ch. 55, § Delayed repeals. — For the delayed asa of this sec- 


27 repealed 61-12A-7 NMSA 1978, as enacted by Laws “tion, see 61-12A-24 NMSA 1978; 
1983, ch. 267, § 7, relating to administrative provisions of 


61-12A-8. Board created. (Repealed effective July 1, 2028.) 


A. The "board of examiners for occupational therapy" is created. 

B... The board shall be administratively attached to the regulation and licensing department. 

C. The board shall consist of five members appointed ‘by the governor who have been residents 
of the state for at least two years preceding the appointment. 

D. Three members shall be licensed under the provisions of the Occupational Therapy Act; 
have a minimum of five years' professional experience, with two years’ experience in New Mexico; 
and have not had their licenses suspended or revoked by this or any other state. One of the profes- 
sional members may be an occupational therapy assistant and one of the professional members 
may be a retired occupational therapist or occupational therapy assistant, who has been retired 
for no more than five years at the time of appointment: 

E. Two members shall represent the public. The two public ag We nt shall have no direct He Pa 
est in the profession of occupational therapy. The public members shall not: 

(1) have been convicted of a felony; . 

(2) be habitually intemperate or be addicted to the use of habit-forming drugs or be ad- 
dicted to any other vice to such a degree as to render the member unfit to fulfill his board duties 
and responsibilities; or 

(3) be guilty of a violation of the Controlled Substances Act [Chapter 30, Article 31 Sie 
1978]. 

F, Appointments shall be made for staggered terms of three years with no more than two ‘eae 
ending at any one time. A board member shall not serve more than two consecutive terms. Vacan- 
cies shall be filled for the cacti term by Agaetanh bd by the governor prior to the next sched- 
uled board meeting. 

G. An individual member of the board shall not be liable in a civil or criminal action for an act 
performed in good faith in the execution of his duties as a member of the board. 

H. Members of the board shall be reimbursed for per diem and travel expenses as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other 
compensation, perquisite or allowance. © 

I... Asimple majority of the board members currently serving shall constitute a quorum of the 
board for the conduct of business. 

J. The board shall meet at least four times a year and at other times as it deems medsanet 
Additional meetings may be convened at the call of the president of the board or on the written 
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61-12A-9 " “| OCCUPATIONAL THERAPY 61-12A-9 


request of any,two board members to the president. Meetings:of the board shall be conducted 
in accordance with the provisions of the Open Meetings Act [Chapter 10, Article 15 NMSA 
1978]. 

K. Amember failing to attend three consecutive meetings, unless excused as provided by board 
policy, shall automatically be recommended for removal as a member of the board: 

L. ‘At the beginning of each: fiscal year, the board shallielect a aes eS vice president and 
secretary-treasurer. 


History: 1978 Comp., § 61-124-8, enacted by Laws . The 2005 amendment, effective July 1, 2005, provided 


1996, ch. 55, § 8; 2003, ch. 408, § 13; 2005, ch. 199, § 7. in Subsection B that one professional member may be an 
Repeals and reenactments. — Laws 1996, ch. 55, § occupational therapy assistant who has been retired for 

27 repealed 61-12A-8 NMSA 1978, as enacted by Laws no more than five years at the time of appointment. 

1983, ch. 267, § 8, relating to board officers, and § 8 of that The 2003 amendment, effective July 1, 2003, added 

act enacted a new section, effective July 1, 1996. present Subsection B and redesignated the subsequent sub- 
Delayed repeals. — For the delayed repeal of this sec- sections accordingly; and added "Two members shall repre- 

tion, see 61-12A-24 NMSA 197 8. \ - sent the public." at the beginning of present Subsection E. 


61-12A-9. Board; powers and duties. (Repealed effective July 1, 2028.) 


A. The board shall: 

(1) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to carry out the provisions of the Occupational Therapy Act;) 

(2): o use funds to meet the necessary expenses ee in carrying out the provisions of the 
Occupational Therapy Act; ) ) 

(3). adopt a code of ethics; 

(4) enforce the provisions of the Decodtional Therapy yer to  rbtelt the public by: con- 
ducting hearings.on charges relating to the discipline of licensees, including the denial, suspen- 
sion or revocation of a license in accordance with the Uniform Licensing Act [Chapter 61, Article 
1 NMSA‘'1978]; | | 

(5) - establish and collect fees; 

3(6) provide for examination for and i issuance, fexiewal and reinstatement of licenses; 

(7) establish, impose, collect and remit fines for reelgipes of the eG sberny Act 
to the current school fund}: 

(8) appoint a resigttar to keep records and sitihudiens in to carry. éut the peat of 
the board; and 

(9) obtain the eal Sainte of the attorney general. 

B. The board may: 

_ (1). issue investigative fee oll for the purpose of, Diicktie ttieur pany ait against li- 
censees prior to the issuance of a notice of contemplated action; : 

(2) hire or contract with an investigator to investigate complaints that have been filed 
with the board. The board shall set the compensation of the investigator to be a from the funds 
of the board; 

(3) inspect establishments; and. , | rh 

(4). + designate hearing officers. » . . 


History: 1978 Comp., § 61-12A-9, enacted by Laws board to remit money collected in fines to the current 
1996, ch. 55, § 9; 2003, ch, 408, § 14; 2022, ch. 39, § 46. school fund; in Subsection A, Paragraph A(1), deleted 
Repeals and reenactments. — Laws 1996, ch. 55, "adopt, file, amend or repeal" and added "promulgate", 
§ 27 repealed 61-12A-9 NMSA 1978, as enacted by Laws after "rules", deleted "and regulations", and after "in 
1983, ch. 267, § 9, relating to the registrar, and § 9 of that accordance with the", deleted "Uniform Licensing" and 
act enacted a new section, effective July 1, 1996. added "State Rules", in Paragraph A(4), after "revoca- 
Delayed repeals. — For the delayed repeal of this sec- tion of a license", added "in accordance with the Uniform 
tion, see 61-12A-24 NMSA 1978, Licensing Act", and in Paragraph A(7), after "collect", 
The 2022 amendment, effective May 18, 2022, added "and remit", and after "Occupational Therapy 
clarified that the board of examiners for occupational Act", added "to the current school fund". 
therapy i is required to follow the provisions of the State The 20038 amendment, effective July 1, 2003, deleted 
Rules Act when promulgating rules and is required to former Paragraph B(1), concerning hire of attorney, and 


ollow the provisions of the Uniform Licensing Act for redesignated the subsequent paragraphs accordingly. 
licensing and Seren ERY matters, and required the , 


wae 
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61-12A-10 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-12A-11 


61-12A-10. Board; administrative procedures. (Repealed effective 
July 1, 2028.) 


The board shall appoint a registrar who is either the board member elected as the secretary- 
treasurer or such other person as the board may designate who is an employee of the state. The 
registrar of the board may receive reimbursement for necessary expenses incurred in carrying out 
his duties. The registrar shall keep a written record in which shall be registered the name, license 
number, date of license issuance, current address, record of annual license fee payments, minutes 
and any other data as the board deems necessary regarding licensees. 


History: 1978 Comp., § 61-12A-10, enacted by Laws The 2008 amendment, effective July 1, 2003, deleted 
1996, ch. 55, § 10; 2003, ch. 408, § 15, former Subsection A, concerning employment and dis- 

Repeals and reenactments. — Laws 1996, ch. 55, § charge; deleted the Subsection B designation; deleted "the 
27 repealed 61-12A-10 NMSA 1978, as enacted by Laws board or" following "is an employee of" near the end of the 
1988, ch, 267, § 10, relating to issuance of license, and § first sentence; and deleted "and, if he is an employee, such 
10 of that act enacted a new section, effective July 1, 1996. compensation as the board may set" following "carrying 

Delayed repeals. — For the delayed repeal of this sec- out his duties” at the end of the second sentence. 


tion, see 61-12A-24 NMSA 1978, 


61-12A-11. Requirements for licensure. (Repealed effective July 1, 2028.) 


A. An applicant applying for a license as an occupational therapist or occupational therapy 
assistant shall file a written application provided by the board, accompanied by the required fees 
and documentation, and demonstrating to the satisfaction of the board that the applicant has: 

(1) successfully completed the academic requirements of an educational program in oc- 
cupational therapy that is either: 

(a) accredited by the American occupational therapy association's accreditation coun- 
cil for occupational therapy education; or 

(b) in the case of a foreign educational program, accepted by the national board for 
certification in occupational therapy when the therapist applies to take that board's examination; 

(2) successfully completed a period of supervised field work experience at a recognized 
educational institution or a training program approved by the educational institution where the 
occupational therapist or the occupational therapy assistant has met the academic requirements 
of Paragraph (1) of this subsection; provided that: 

(a) an occupational therapist shall complete a minimum of twenty-four weeks of su- 
pervised fieldwork experience or satisfy any generally recognized past standards that identified 
minimum fieldwork requirements at the time of graduation; and 

(b). an occupational therapy assistant shall complete a minimum of sixteen Shoke of 
supervised fieldwork experience or satisfy any generally recognized abi standards that identified 
minimum fieldwork requirements at the time of graduation; 

(3) -has passed an examination prescribed by the national board fio odrtificatiow4 in prise 
tional therapy or the board; and 

(4) has no record of unprofessional conduct or incompetence. 

B. In thé case of an occupational therapy assistant or a person practicing on a’ » provisional 
permit, the applicant shall file with the board a signed, current statement of supervision by the 
occupational therapist who will be the responsible supervisor. 

C. The board shall verify, as necessary, information contained on the completed RPRHCaSR and 
any supporting documentation required to obtain a license. 


History: 1978 Comp., § 61-12A-11, enacted by Laws Cross references. — For the Parental Responsibility 
1996, ch. 55, § 11; 2005, ch. 199, § 8. Act, see 40-5A-1 NMSA 1978 et seq. 

Repeals and reenactments, — Laws 1996, ch. 55, § The 2005 amendment, effective July 1, 2005, deleted 
27 repealed 61-12A-11,.NMSA 1978, as enacted by Laws the former provision in Subsection A that a license to prac- 
1983, ch, 267, § 11, relating to suspension and revocation tice shall be issued to a person who files a completed appli- 
of license, and § 11 of that act enacted a new section, effec- cation and who submits satisfactory evidence of completion 
tive July 1, 1996. of the listed requirements; deleted references to the Ameri- 

Delayed repeals, — For the delayed repeal of this sec- can occupational therapy certification board in Subsections 
tion, see 61-12A-24 NMSA 1978. A(1)(b) and (3); and added Subsection A(2)(a) and (b) to pro- 


vide minimum time for supervised fieldwork experience, 
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61-12A-12 . OCCUPATIONAL THERAPY 61-12A-14 


61-12A-12. Examinations. (Repealed effective July 1, 2028.) 


The board shall require proof of passage of the national board for certification in occupational 
therapy examination. The board may require each applicant to pass an examination on the state 
laws and rules that pertain to the practice of occupational therapy. 


History: 1978 Comp., § 61-12A-12, enacted by Laws Delayed repeals. — For the delayed repeal of this sec- 
1996, ch. 55, § 12; 2005, ch. 199, § 9. tion, see 61-12A-24 NMSA 1978, 

Repeals and reenactments. — Laws 1996, ch. 55, § The 2005 amendment, effective July 1, 2005, deleted 
27 repealed 61-12A-12 NMSA 1978, as enacted by Laws reference to the American occupational therapy certifica- 
1983, ch. 267, § 12, relating to renewal of license, and § 12 tion board and deleted reference to regulations that per- 
of that act enacted a new section, effective July 1, 1996. tain to the practice of occupational therapy. 


61-12A-13. Provisional permits. (Repealed effective July 1, 2028.) 


A provisional permit may be granted to a person who has completed the education and experi- 
ence requirements of the Occupational Therapy Act. The permit shall allow the person to practice 
occupational therapy under the supervision of an occupational therapist. The provisional permit 
shall be valid until the date on which the results of the next qualifying examination have been 
made public. The provisional permit shall not be renewed if the applicant has failed the examina- 
tion. The board shall verify, as necessary, information contained on the completed application and 
any supporting documentation required to obtain a license. 


History: 1978 Comp.,, § 61-12A-13, enacted by Laws Delayed repeals. — For the delayed repeal of this sec- 
1996, ch. 55, § 18; 2005, ch. 199, § 10. ’ tion, see 61-12A-24 NMSA 1978. 

Repeals and reenactments. — Laws 1996, ch. 55, § 27 The 2005 amendment, effective July 1, 2005, changed 
repealed 61-12A-13 NMSA 1978, as enacted by Laws 1983, "a registered occupational therapist" to "an occupational 
ch, 267, § 13, relating to requirements for licensure, and § therapist", 


13 of that act enacted a new section, effective July 1, 1996. 


61-12A-14, Expedited licensure by endorsement. (Repealed effective 
July 1, 2028.) 


A. The board shall prant a license to an applicant who presents a valid, unrestricted license as 
an occupational therapist or an occupational therapy. assistant in another licensing jurisdiction 
and is.in good standing with the licensing board of that licensing jurisdiction. The board shall, as 
soon as practicable but no later than thirty days after an out-of-state licensee files.an application — 
for an expedited license accompanied by required fees, process the application and issue the expe- 
dited license in accordance with Section, 61-1-31.1 NMSA 1978. 

B. Ifthe out-of-state licensee was licensed in a jurisdiction that did not require passage of the 
national examination for certification in occupational therapy, the board may require the licensee 
to pass that examination to continue to be licensed in New Mexico. 

C. The board shall determine the other states and territories of the United States and the Dis- 
trict of Columbia from which it will not accept applicants for expedited licensure and the foreign 
countries from which it will accept applicants for expedited licensure. The board shall post the list 
of disapproved and approved licensing jurisdictions on its website. The list of disapproved licens- 
ing jurisdictions shall include the specific reasons for disapproval. The lists shall be reviewed an- 
nually to determine if amendments to the rule are warranted. | 


History: 1978 Comp., § 61-12A-14, enacted by Laws provided that the board of examiners for occupational 
1996, ch. 55, § 14; 2005, ch. 199, § 11; 2022, ch. 39, § 47. therapy shall issue an expedited license to a person who 


Repeals and reenactments. — Laws 1996, ch, 55, holds a valid,. unrestricted license as an. occupational 
§ 27 repealed 61-12A-14 NMSA 1978, as enacted by Laws therapist or an occupational therapy assistant issued by 
1983, ch. 267, § 14, relating to waiver of requirements for another licensing jurisdiction and is in good standing with 
licensure, and §14 ‘of that act enacted a new section, effec- the licensing board of that jurisdiction, provided that the 
tive July 1, 1996. board shall expedite the issuance of licenses in accordance 
Delayed repeals. — For the delayed repeal of this sec- with Section 61-1-31.1 NMSA 1978 within thirty days, 
tion, see 61-12A-24 NMSA 1978. provided that if board issues an expedited license to a 
The 2022 amendment, effective May 18, 2022, revised person whose prior licensing jurisdiction did not require 
provisions related to expedited licensure by endorsement, examination, the board may require the person to pass 
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61-12A-15 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-12A-16 


an examination to continue to be licensed in New Mexico, good standing", after "an occupational therapy assistant in 
and required the board to determine by rule, and to post another", deleted "state the District of Columbia or a ter- 
on its website, which states and territories of the United ritory of the United States that meets the requirements of 
States or the District of Columbia from which the board Section 61-12A-11 NMSA 1978" and added the remainder 
will not accept an applicant for expedited licensure. and of the subsection; and added Subsections B and C. 

those foreign countries from which the board will accept . Temporary provisions. — Laws 2022, ch. 39, § 104 
an applicant for expedited licensure, required that the provided that a board that is required by Laws 2022, ch. 
list of disapproved licensing jurisdictions include a rea- 89 to change its licensing provisions to allow for new or 
son for disapproval, and required the board to review the different expedited licensure shall have rules in place and 
lists annually to determine if amendments to the rule are operational by January 1, 2023. 

warranted; in the section heading, added "Expedited"; in The 2005 amendment, effective July 1, 2005, changed 
Subsection’ A, after "The board", deleted "may" and added "a registered occupational therapist" to "an occupational 
"shall", after "applicant who presents a", deleted "current" therapist" and changed "a certified occupational therapy 
and added "valid, unrestricted", after "license", deleted "in assistant" to "an occupational therapy assistant". 


61-12A-15. License renewal. (Repealed effective July 1, 2028.) 


A. Each renewal request shall contain the person's name, address and license number. After re- 
ceipt of information and fees as prescribed by this section, the board shall issue a license certificate. 

B. Licenses issued pursuant to the Occupational Therapy Act are subject to annual renewal 
upon submission of a renewal form provided by the board, payment of the annual renewal fee and 
the required proof of continuing education units or proof of competency as prescribed by the board. 
A license not renewed on the annual renewal date is expired. 

C. Ifa person's license has been expired for five years or less, the person may renew the license 
upon submission of a renewal form provided by the board, the payment of the annual renewal fee, 
a late fee and the required proof of continuing education units for the period the license has been 
expired or proof of competency as prescribed by the board. If a person's license has been expired for 
more than five years, the person may not renew the license. The person may obtain a new license 
by compliance with the requirements and procedures for obtaining an original license and any ad- 
ditional proof of competency requested by the board. 

D. Ifa person's license has been suspended, it shall not be renewed until it has been reinstated 
by the board. If a person's license has been suspended it is still subject to annual renewal. The 
person may renew the license as provided in this section, but renewal does not entitle the licensee, 
while the license is suspended, to engage in the licensed activity or in any other conduct or activity 
in violation of the order or judgment by which the license was suspended. 

E. Ifa person's license has been revoked on disciplinary grounds, and has been reinstated by 
the board, the licensee shall pay the “epleatics renewal fee and any applicable late fee as a condition 
of reinstatement. 


i 


History: 1978 Comp.,, § 61-12A-15, enacted by Laws 1983, ch. 267, § 15, relating to denial of application, and § 


1996, ch. 55, § 15. fo 16.of that act enacted a new section, effective July 1, 1996. 
Repeals and reenactments. — Laws 1996, ch. 56, g Delayed repeals. — For the delayed repeal of this sec- 


27 repealed 61-12A-15 NMSA 1978, as enacted by Laws tion, see 61-12A- 24 NMSA 1978. 


61-12A-16. Display of license. (Repealed effective July 1, 2028.) 


A, . Each licensee shall display his current license certificate in a conspicuous place i in the prin- 
cipal office where he practices occupational therapy. At. secondary places of employment, documen- 
tation of license shall be verified by photocopy with a note attached indicating where the current 
license certificate is posted. i 

B. A consumer information sign shall be displayed in the principal place of pradice, The con- 
sumer information sign shall read: » 7 

“Complaints regarding noncompliance with the Occupational Therapy Act can be directed to the 
board of examiners for occupational therapy." 


i 


History: 1978 Cole. § 61-12A-16, enacted by atch 1988, ch. 267, § 16, velagite to right of review, and § 16 of 
1996, ch. 55, § 16. that act enacted a néw section, effective July 1, 1996. 
Repeals and reenactments, — Laws 1996, ch. 55, § Delayed repeals. — For the delayed repeal of this sec- 


27 repealed 61-12A-16 NMSA 1978, as enacted by Laws tion; see a. 12A-24 NMSA 1978. 


. 
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61-12A-17 ~ OCCUPATIONAL THERAPY 61-12A-20 


61-12A-17. Inactive licenses. (Repealed effective July 1, 2028.) 


A license in good standing may be transferred to inactive status upon written request to the 
board and payment of an annual inactive status fee as set by the board. Such request shall be 
made prior to the expiration of the license. The licensee shall not practice’in New Mexico during 
the time the license is inactive. A licensee may reactivate his license upon submission of a renewal 
form provided by the board, the payment of the annual renewal fee for the current year, proof of 
continuing education units for the period of inactive status and any additional proof of competency 
requested and prescribed by the board. 


History: 1978 Comp., § 61-12A-17, shisktda by Laws 1989, ch. 58, § 2, relating to board funds, and § 17 of that 
1996, ch. 55, § 17. act enacted a new section, effective July 1, 1996. 
Repeals and reenactments. — Laws 1996, ch. 55, § Delayed repeals. — For the delayed repeal of this sec- 


27 repealed 61-12A-17 NMSA 1978, as amended by Laws tion, see 61-12A-24 NMSA 1978. 


61-12A-18. Fees. (Repealed effective July 1, 2028.) 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish a schedule of rea- 
sonable fees, including an initial licensure fee, an annual renewal fee, an examination fee, a late 
renewal fee and an inactive status fee. The initial licensure fee is not refundable and shall cover 
the cost of processing the application and shall include, for successful applicants, the initial an- 
nual renewal fee. The board may impose reasonable administration and duplicating fees or any 
penalties deemed appropriate. 


History: 1978 Comp., § 61-12A-18, enacted by Laws § 18 of that act enacted a new section, effective July 1, 
1996, ch. 55, § 18; 2020, ch. 6, § 30. 1996. 

Delayed repeals. — For the delayed repeal of this sec- The 2020 amendment, effective July 1, 2020, provided 
tion, see 61-12A-24 NMSA 1978, an exception to the licensure fee. for qualified military 

Repeals and reenactments. — Laws 1996, ch. 55, § service members, their spouses and dependent children, 
27 repealed 61-12A-18 NMSA 1978, as enacted by Laws and for certain veterans; and added "Except as provided 


1983, ch. 267, § 18, relating to powers of the board, and in Section 61-1-34 NMSA 1978", 


61-12A-19. Uniform Licensing Act. (Repealed effective July 1, 2028.) 


The Occupational Therapy Act is enforceable according to the procedures set forth in the Uni- 
form Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. 


History: 1978 Comp., § 61-12A-19, enacted by Laws and § 19 of that act enacted a new section, effective July 1, 
1996, ch. 55, § 19. 1996. 

Repeals and reenactments. — Laws 1996, ch. 55, § Delayed repeals. — For the delayed repeal of this sec- 
27 repealed 61-12A-19 NMSA 1978, as enacted by Laws tion, see 61-12A-24 NMSA 1978. 


1983, ch. 267, § 19, relating to license registration fees, 


61-12A-20. Fund created. (Repealed effective July 1, 2028.) 


A. The "board of examiners for occupational therapy fund" is created in the state treasury. 

B. Money received by the board pursuant to the Occupational Therapy Act shall be depos- 
ited in the fund. Money in the fund shall not revert to the general fund at the end of any fiscal 
year. 

C. Money in the fund is appropriated solely to the board for the purpose of meeting the neces- 
sary expenses incurred in GAEnyINE out the provisions of the ae Therapy Act. 


History: 1978 Comp., § 61-12A-20, enacted by Laws 1989, ch. 58, § 8, relating to termination of agency life, and 
1996, ch. 55, § 20. § 20 of that act enacted a new section, effective July 1, 1996. 
Repeals and reenactments, — Laws 1996, ch. 55, § Delayed repeals. — For the delayed repeal of this sec- 


27 aa, 61-12A-20 NMSA 1978, as amended by Laws tion, see 61-12A-24 NMSA 1978, 
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61-12A-21 PROFESSIONAL:/AND OCCUPATIONAL LICENSES 61-12A-24 


61-12A-21. Penalties. (Repealed effective July 1, 2028.) 


A. An unlicensed person, other than an occupational therapy aide or technician, occupational 
therapy student or occupational therapy assistant student or person practicing under. a provi- 
sional permit, who practices occupational therapy is guilty of a misdemeanor and eee conviction 
shall be sentenced pursuant to Section 31-19-1 NMSA 1978. 

B.A person who represents that he offers occupational therapy services ewithhanst ‘ntilizine a 
licensee is in violation of the Occupational Therapy Act and shall be subject to a fine equal to ten 
percent of billed charges for those services. In addition, the violator shall be required to utilize the 
services of a licensee in order to provide occupational therapy services. 

C.. The board shall deny an. application for licensure if it finds that the applicant made false 
statements or provided false information in connection with an application for licensure. 


History: Laws 1996, ch. 55, § 21. Delayed repeals, — For the delayed repeal of this sec- 
, tion, see 61-12A-24 NMSA 1978. 


61-12A-22. Disciplinary action; denial, suspension or revocation, 
(Repealed effective July 1, 2028.) 


In accordance with procedures established by the Uniform Licensing Act [61-1-1through 61-1-31 
NMSA 1978], the board may deny, suspend or revoke any license or permit held or applied for un- 
der the Occupational Therapy Act upon the grounds that the licensee or applicant is incompetent, 
impaired or has engaged in unethical behavior. The board shall define such grounds by regulation. 
Disciplinary sanctions may also include probation, censure or reprimand, AGPOTHAS to board regu- 
lations. 


History: Laws 1996, ch. 55, § 22. Delayed pet — For the delayed repeal of this sec- 
; tion, see 61-12A-24 NMSA 1978. 


61-12A-23. Criminal Offender Seer ae Act. - Repealed effective 
July 1, 2028.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA. 1978] shall gov- 
ern any consideration of criminal records required or permitted by the Occupational Therapy Act. . 


History: Laws 1996, ch. 55, § 23. Delayed repeals. — For the delayed tepeal of this sec- 
tion, see 61-12A-24 NMSA 1978, 


61-12A-24. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2028.) 


The board of examiners for occupational therapy is terminated on July 1, 2027 pursuant to the 
provisions of the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate 
according to the provisions of the Occupational Therapy Act until July 1, 2028. Effective July 1, 
2028, the Occupational Therapy Act is repealed. 


History: Laws 1996, ch. 55, § 24; 1997, ch. 46, § 13; The 2005 amendment, effective June 17, 2005, 
2005, ch. 199, § 12; 2005, ch. 208, § 7; 2016, ch. 119, changed the termination date of the board of examin- 
§ 11; ‘2021, ch. 50, § 1. ers from July 1,:2005 to July 1, 2015, changed the date 

The 2021 amendment, effective June 18, 2021, ex- to which the board shall continue to operate from July 1, 
tended the sunset date for the board of examiners for oc- 2006 to July 1, 2016 and changed the effective repeal date 
cupational therapy, and changed "July 1, 2021" to "July 1, from July 1, 2006 to July 1, 2016. 

2027" and "July 1, 2022" to "July 1, 2028". The 1997 amendment, effective June 20, 1997, Siar 

The 2015 amendment, effective June 19, 2015, ex- tuted "2005" for "1997" in the first sentence, and substi- 
tended the termination date for the board of examiners tuted "2006" for "1998" in the second and third sentences. 


for occupational therapy to July 1, 2021, and the repeal 
date to July 1, 2022. 
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61- menor Applicability to other health ale ie (Repealed effective 
July 1, 2028.) 


Nothing i in vithe Qceupstional hostess Act shall be asiiaies as limiting the neene of other 
licensed and qualified health professionals in their specific a oat 


History: Laws 2019, ch. 5, § 4, ‘| IV, § 23, was effective Jing 14, 2019, 90 days after the 

Effective dates. — Lawa 2019, ch. 5 contained no ef- adjournment of the legislature. 
fective date provision, che feral to N.M. Const., art. 

_ARTICLE 12B 
Respiratory Care 

Sec. | . ., See. ' ee 
61-12B-1. Short title. (Repealed effective July 1, 2028.) ~~ 61-12B-10. Licensure; date required. (Repealed effective 
61-12B-2. Purpose of act. (Repealed effective July 1, a  July-1, 2028.) 

2028;) = 61-12B-11. Fees. (Repealed effective July 1, 2028.) 
61-12B-3. Definitions. (Repealed effective July 1,,2028.) 61-12B-12, Denial, suspension, revocation and .rein- 
61-12B-4. License required; exceptions. (Repealed effec- statement of licenses. (Repealed effective 

tive July 1; 2028.) i July 1, 2028.) 
61-12B-5. Advisory board created. (Repealed effective 61-12B-13. Respiratory care’ fund created; disposition; 
— July 1, 2028.) . . method of payment. (Repealed effective 
61-12B-6. Department; duties and powers, (Repealed ef- July 1, 2028.) 
vf sl \ fective July 1, 2028.) : 61-12B-14. Repealed. ; 
61-12B-7, Licensing by training and examination. .(Re- 61-12B-15,- Enforcement. Gepeni effective July 1, 

pealed effective July 1, 2028.) 2028.) 
61-12B-8. Expedited licensing without training and 61-12B-16. Termination of board; delayed repeal. (Re- 

examination, (Repealed effective July 1,' pealed effective July 1, 2028.) 

2028.) 61-12B-17. Severability.. (Repealed effective July 1, 
61-12B-9. Other licensing provisions. (Repealed effective 2028.) 


July 1, 2028.) 


61-12B-1. Short title. (Repealed effective July 1, 2028.) 
q Chapter 61, Article 12B NMSA 1978 may be cited as the "Respiratory Care Act". 


History: Laws 1984, ch. 103, § 1; 2001, ch.188,§2. | The 2001 amendment, effective June 15, 2001, substi- 
Delayed repeals. — For delayed repeal of this section, tuted "Chapter 61, Article 12B NMSA 1978" for "This act". 
see 61-12B-16 NMSA 1978... \ 


61-12B-2. Purpose of act. (Repealed effective July 1, 2028.) 


In the interest of public health, safety and welfare and to protect the public from the unprofes- 
sional, improper, incompetent and unlawful practice of respiratory care, it is necessary to provide 
laws and rules to govern the practice of respiratory care. The primary purpose of,the Respiratory 
Care Act is to safeguard life and health and to promote the public welfare by licensing and.regulat- 
ing the practice of respiratory care in the state. 


History: Laws 1984, ch. 108, § 2; 2001, ch. 188, § 3. The 2001 amendment, effective June 15, 2001, in- 


Delayed repeals. — For delayed repeal of this section, serted the first sentence and "primary", in the second sen- 


see 61-12B-16 NMSA 1978. Bit ee tence. 


61-12B-3. Definitions. (Repealed effective July 1, 2028, ) 


As used in the Respiratory Care Act: 

A. "board" means the advisory board of respiratory care practitioners; . 

B, "department" means the regulation and licensing department or that division of the depart- 
ment designated to administer the provisions of the Respiratory Care Act; 
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C. "respiratory care" means a health care profession, under medical direction, employed in the 
therapy, management, rehabilitation, diagnostic evaluation and care of patients with deficiencies 
and abnormalities that affect the cardiopulmonary system and associated aspects of other system 
functions, and the terms "respiratory therapy" and "inhalation therapy" where such terms mean 
respiratory care; 

D. "practice of respiratory care" includes: 

(1) direct and indirect cardiopulmonary care services that are of comfort, safe, aseptic, 
preventative and restorative to the patient; 

(2) cardiopulmonary care services, including the administration of pharmacological, diag- 
nostic and therapeutic agents related to cardiopulmonary care necessary to implement treatment, 
disease prevention, cardiopulmonary rehabilitation or a diagnostic regimen, including paramedi- 
cal therapy and baromedical therapy; 

(3) specific diagnostic and testing techniques employed in the medical management of pa- 
tients to assist in diagnosis, monitoring, treatment and research of cardiopulmonary abnormali- 
ties, including pulmonary function testing, hemodynamic and physiologic monitoring, of cardiac 
function and collection of arterial and venous blood for analysis; 

(4) observation, assessment and monitoring of signs and symptoms, general behavior, 
general physical response to cardiopulmonary care treatment and diagnostic testing, including 
determination of whether such signs, symptoms, reactions, behavior or general besponse exhibit 
abnormal characteristics; 

(5) implementation based on observed abnormalities, appropriate reporting, referral, re- 
spiratory care protocols or changes in treatment, pursuant to a prescription by a physician au- 
thorized to practice medicine or other person authorized by law to prescribe, or the initiation of 
emergency procedures or as otherwise permitted in the Respiratory Care Act; 

(6) establishing and maintaining the natural airways, insertion and maintenance of arti- 
ficial airways, bronchopulmonary hygiene and cardiopulmonary resuscitation, along with cardiac 
and ventilatory life support assessment and evaluation; and 

(7) the practice performed in a clinic, hospital, skilled nursing facility, private dwelling or 
other place deemed appropriate or necessary by the department; 

EK. "expanded practice" means the practice of respiratory care by a respiratory care practitio- 
ner who has been prepared through a formal training program to function beyond the Scope of 
practice of respiratory care as defined by rule of the department; 

F. "respiratory care practitioner" means a person who i is licensed to practice respiratory care 
in New Mexico; 

G. "respiratory care protocols" means a predetermined, written medical care plan, which can 
include standing orders; 

H. "respiratory therapy training program" means an education course of study as defined by 
rule of the department; and 

I, "superintendent" means the superintendent of regulation and licensing. 


History: Laws 1984, ch. 103, § 3; 1987, ch. 329, § 1; ; Subsection G; redesignated the former Subsections G and 


1987, ch. 346, § 1; 1993, ch. 150, § 1; 2001, ch. 188, § 4. H as Subsections H and J; in present Subsection H, substi- 
Delayed repeals. — For delayed repeal of this section, tuted "an education course of study as defined by rule of 
see 61-12B-16 NMSA 1978. the department" for "a program accredited or recognized 
The 2001 amendment, effective June 15, 2001, in Sub- by the American medical association's committee on allied 
section D, inserted "or other person authorized by law to health education and accreditation in collaboration with 
prescribe," in Paragraph (5), substituted "assessment and the joint review committee for respiratory therapy educa- 
evaluation" for "diagnosis" in Paragraph (6), in Paragraph tion". 
(7), deleted "of respiratory care" following "practice", sub- The 1998 amendment, effective June 18, 1993, sub- 
stituted "department" for "board"; in Subsection E, substi- stituted "cardiopulmonary" for "pulmonary" or "respi- 
tuted "been prepared through a formal training program" ratory" in Paragraphs (1), (2) and (4) of Subsection D; 
for "completed a recognized program of study", inserted «. added "and baromedical therapy" at the end of Para- 
"as defined by rule of the department"; in Subsection F, de- graph (2) of Subsection D; inserted "and venous" near 
leted the last sentence, which read "The respiratory care the end of Paragraph (3) of Subsection D; deleted "under 
practitioner may transcribe and implement a physician's the laws of New Mexico" following "practice medicine" in 
written and verbal orders pertaining to the practice of re- Paragraph (5) of Subsection D; added current Subsection 
spiratory care and"; redesignated the language rae E; and redesignated former Subsections E to G as Sub- 


Li mt 


in Subsection F beginning "respiratory care protocols'" a sections F to H. 
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61-12B-4. License required; exceptions. (Repealed effective July 1, 
2028.) 


A. No person shall practice respiratory care or represent himself to be a respiratory care prac- 
titioner unless he is licensed pursuant to the provisions of the Respiratory Care Act, except as 
otherwise provided by that act. 

B. A respiratory care practitioner may transcribe and implement the written or verbal orders 
of a physician or other person authorized by law to prescribe pertaining to the practice of id aka 
tory care and respiratory care protocols. 

C. Nothing in the Respiratory Care Act is intended to limit, preclude or otherwise interfere 
with: 

(1) the practices of other persons and health providers liedrtsett by appropriate agencies of 
New Mexico; | 

(2) self-care by a ae 

(3) gratuitous care by a friend or family member who does not represent or hold himself 
out to be a respiratory care practitioner; or 

(4) respiratory care services rendered in case. of an emergency. 

D. An individual who has demonstrated competency in one or more areas covered by the Re- 
spiratory Care Act may perform those functions that he is qualified by examination to perform; 
provided that the examining body or testing entity is recognized nationally for expertise in evalu- 
ating the competency of persons performing those functions covered by that act or department 
rules. The department shall establish by rule those certifying agencies and testing entities that 
are acceptable to the department... 

RK. The Respiratory Care Act does not prohibit qualified clinical laboratory personnel who work 
in facilities licensed pursuant to the provisions of the federal Clinical Laboratories Improvement 
Act of 1967, as amended, or accredited by the college of American pathologists or the joint commis- 
sion on accreditation of healthcare organizations from performing recognized functions and duties 
of medical laboratory personnel for which they are appropriately trained and certified. 


History: Laws 1984, ch. 108, § 4; 1987, ch. 55, § 1; 
19938, ch. 150, § 2; 2001, ch. 188, § 5. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. 

For the federal Clinical Laboratories Improvement Act 
of 1967, see 42 ULS.C.S. § 263a. 

The 2001 amendment, effective June 15, 2001, added 
Subsection B and redesignated the remaining subsec- 
tions accordingly; in Subsection C, added the paragraph 
designations,(1) to (4); inserted "rendered" in Paragraph 
(4); in present Subsection D, substituted language begin- 
ning "provided that the examining body" for "so long as 
the testing body offering the examination is certified by 


the national commission for health certifying agencies"; 
and in present Subsection E, substituted "pursuant to the 
provisions of" for "by" and "healthcare organizations" for 
"hospitals". 

The 1993 amendment, effective June 18, 1993, in Sub- 
section D, inserted "as amended" following "Act of 1967" 
and substituted "commission on pate apres for "com- 


‘mission for accreditation". 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 


~’ Jur. 2d Physicians, Surgeons and Other Healers, §§ 26 to 


29, 31 to 33, 51 to 61, 63 to 65, 67, 68, 74 to 120, 125. 
70.C.J.S. Physicians, Surgeons, and Other Health-Care 


' Providers §§ 6, 7, 11 to 13, 19 to 28, 35 to 52. 


61-12B-5. Advisory board created, (Repealed effective July 1,.2028.) 


A. The superintendent shall appoint an "advisory board of respiratory care practitioners" con- 


sisting of five members as follows: 


(1) one physician licensed in New Mexico who is knowledgeable in respiratory care; 

(2) two respiratory care practitioners who are residents of New Mexico, licensed by the 
department and in good standing. At least one of the respiratory care practitioners shall have been 
actively engaged in the practice of respiratory care for at least five years immediately preceding 


appointment or reappointment; and 


(3) two public members who are residents of New Mexico. A public member shall not have 
been licensed. as a respiratory care practitioner nor shall he have any financial interest, direct or 


indirect, in the occupation to be regulated. 


B. The board shall be administratively attached to the department. 
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C. A member shall serve no more than two-consecutive three-year terms. 

D. A member of the board shall receive per diem and mileage as provided for nonsalaried eibg 
lic officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive 
no other compensation, perquisite or allowance in connection with the sy of _ duties as a 


board member. 


E. A member failing to attend three cinkecutive ernie and properly notibed misstineds of the 
board without a reasonable excuse shall be automatically removed from the board: 

F. In the event of a vacancy, the board shall’ immediately notify’ the superintendent of the 
vacancy. Within ninety days of receiving notice of a vacancy, the superintendent shall appoint a 
qualified person to fill the remainder of the unexpired term. 

G. A majority of the board members currently serving constitutes a quorum of the board. 

H. The board shall meet at least twice'a year and at such other times as it deems necessary. 

I. The board shall annually elect officers as deemed necessary to administer its duties. | 


' History: Laws 1984, ch. 103, § 5;1987, ch. 329, § 2; 
1989, ch. 109, § 1; 1996, ch. 51, § 9; 2001, ch. 188, § 6; 
2008, ch. 408, § 16. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, added 
present Subsection B and redesignated the subsequent 
subsections accordingly. 

The 2001 amendment, effective June 15, 2001, in- 
serted "who are residents of New Mexico, licensed. by the 
department and in good standing. At least one of the re- 
spiratory care practitioners shall have been actively en- 
gaged in the practice of respiratory care for at least five 


years immediately preceding appointment or reappoint-, 


ment" in Paragraph A(2); deleted the last sentence of Sub- 
section C, which read, "Three members, including at least 


one public member, constitute:a quorum"; in Subsection » 


D, deleted "after proper notice" following "failing" and 
inserted."regular and properly noticed" following "three 
consecutive"; and added Subsections E to H. 

‘The 1996 amendment, effective March 5, 1996, sub- 
stituted "eight" for "five" in Subsection A, "two" for "three" 
in Paragraph A(2) and "two" for "four" in Paragraph A(3), 
rewrote Subsection B, and added the last sentence i in Sub- 
section C. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A, substituted "eight" for "five" in the introductory 
paragraph, substituted the present language of the first 
sentence of Paragraph (3) for "one public member who 
is a resident of New Mexico’, and made minor stylistic 
changes in the second sentence of Paragraph (3); substi- 


tuted the present language of Subsection B(1) for "one 


member for a ea eye term"; and added Subsection D.’ 


61-12B-6. Department; duties iia powers. (Repealed « effective uly. 


2028.) 


A. The department, in consartanien with the board, shall: 
_.. (1). evaluate the qualifications of applicants and review the required examination results 
of applicants. The department may recognize the entry level examination written by the national 


board for respiratory care or a successor board; 


(2) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to implement the provisions of the Respiratory Care Act; 
(3) issue and renew licenses and temporary permits to wudhiaed applicants who eti6et the 


requirements of the Respiratory Care Act; and 


(4) administer, coordinate and enforce the provisions. of the Respiratory Care Act and in- 
vestigate persons engaging in practices that may violate the provisions of that act in accordance 
with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 

B. The department, in consultation with the board, may: pi 
(1) conduct examinations of respiratory care AON applicants as required by rules 


of the department; 


(2) reprimand, fine, deny, suspend or revoke a license or temporary permit to practice re- 
spiratory care as provided in the Respiratory Care Act in accordance with the provisions of the 


Uniform Licensing Act; 


(3) for the purpose of investigating complaints against applicants and licensees, issue in- 
vestigative subpoenas prior to the issuance of a notice of contemplated action as set forth in the 


Uniform Licensing Act; 


(4) enforce and administer the provisions of the Impaired Health Care Provider Act [Chap- 
ter 61, Article 7 NMSA 1978] and promulgate rules to implement the’ provisions of that act as it 


paintee to respiratory care practitioners; 
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(5) promulgate rules, including disciplinary guidelines, relating to impaired i he dgcrecsge 
(6) promulgate rules to allow the interstate transport of patients; and 
(7) promulgate rules to determine and regulate the scope and qualifications for expanded 


practice for respiratory care practitioners. 


History: Laws 1984, ch. 103, § 6; 1993, ch. 150, § 3; 
2001, ch. 188, § 7; 2022, ch. 39, § 48. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, clarified 
that the advisory board of respiratory care practitioners 
is required to follow the provisions of the State Rules Act 
when promulgating rules and is required to follow the provi- 
sions of the Uniform Licensing Act for disciplinary matters; 
in Subsection A, Paragraph A(2), after "promulgate rules", 
deleted "as may be necessary" and added "in accordance 
with the State Rules Act", and in Paragraph A(4), after "the 
provisions of that act", added "in accordance with the Uni- 
form Licensing Act"; and in Subsection B, Paragraph B(4), 
after "promulgate rules", deleted "pursuant to" and added 
"to implement provisions of", and after "that act", added "as 
it relates to respiratory care practitioners". 


The 2001 amendment, effective June 15, 2001, re- 
wrote Paragraph A(2) which formerly read "collect and 
review data and statistics with respect to respiratory care, 
treatment, services or facilities for the purpose of grant- 
ing, suspending or revoking respiratory care licenses"; in 
Paragraph A(3) inserted "and renew" following "issue" 
and "qualified" preceding "applicants"; deleted Paragraph 
A(5) which read "adopt rules and regulations to allow 
the interstate transport of patients"; in Paragraph B(1), 
deleted "any required" following "conduct" and inserted 
"as required by rules of the department"; inserted "rep- 
rimand, fine" in Paragraph B(2); and added Paragraphs 
B(3) to (7). 

The 1998 amendment, effective June 18, 1993, in Sub- 
section A, added Paragraph (5) and made minor stylistic 
changes. 


61-12B-7. Licensing by training and examination. Repealed effective 


July 1, 2028.) 


A person desiring to become licensed as a respiratory care practitioner shall make application 
to the department on a written form and in such manner as the department prescribes, pay all 
required application fees:and certify and furnish evidence to the department that the applicant: 

A. has successfully completed a training program as defined in the Respiratory Care Act and 


set forth by rules of the department; 


B. has: passed an entry level examination, as bsudsiae by rules of the department, for respi- 
ratory care practitioners administered by the national board for respiratory care or a successor 


board; and 


C. has successfully completed other training or education programs and ae other exami- 


nations as set forth by rules of the department. 


History: Laws 1984, ch. 103, § 7; 1993, ch. 150, § 4; 
2001, ch. 188, § 8; 2022, ch. 39, § 49. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, revised 


qualifications for licensure as a respiratory care practi- | 


tioner; deleted Subsection C, which provided "is of good 
moral character"; and redesignated former Subsection D 
as Subsection C. 


The 2001 amendment, effective June 15, 2001, deleted . 


the former Subsection A designation and redesignated 


former Paragraphs A(1) to (4) as Subsections A to D; and 
deleted former Subsection B which read "The department, 
in consultation with the board, shall develop rules and 
regulations that describe the scope and qualifications for 
expanded practice roles of respiratory care practitioners". 

The 1998 amendment, effective June 18, 1993, substi- 
tuted the language beginning "the national board" for "a 
nationally recognized organization for respiratory care" at 
the end of Paragraph (2) of Subsection A and added Sub- 
section B, 


61-12B-8. Expedited licensing without training and examination. 


(Repealed effective July 1, 2028.) 


A. The department shall waive the education and examination requirements for an applicant 
who presents proof that the applicant holds a valid, unrestricted license in another licensing juris- 
diction and is in good standing with that licensing jurisdiction. 

B. The department shall, as soon as practicable but no later than thirty days after an out-of- 
state licensee files an application paid the required fees, process the application and issue the 
expedited license in accordance Section 61-1-31.1 NMSA 1978. 

C. The department shall determine the states and territories of the United States and the Dis- 
trict of Columbia from which it will not accept applicants for expedited licensure and the foreign 
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countries from which it will accept applicants for expedited licensure. The department shall post 
the lists of disapproved and approved licensing jurisdictions on its website. The list of disapproved 
licensing jurisdictions shall include the specific reasons for disapproval. The lists shall be feviewed 
annually to determine if amendments to the rule are warranted. ; 


History: Laws 1984, ch. 103, § 8; 1993, ch. 150, § 5; that has standards for licensure that are at least equal 
2001, ch. 188, § 9; 2022, ch. 39, § 50. to those for licensure in New Mexico as required by the 

Delayed repeals. — For delayed repeal of this section, Respiratory Care Act" and added "the applicant-holds a 
see 61-12B-16 NMSA 1978, valid, unrestricted license in another licensing jurisdic- 

The 2022 amendment, effective May 18, 2022, revised tion and is in good standing with that licensing jurisdic- 
provisions related to expedited licensure, provided that tion"; and added Subsections B and C, 
the advisory board of respiratory care practitioners shall .Temporary provisions. — Laws 2022, ch. 39, § 104 
issue an expedited license without examination to a person provided that a board that is required by Laws 2022, ch. 
who holds a valid, unrestricted license in another licens- 39 to change its licensing provisions to allow for new, or 
ing jurisdiction and is in good standing with that licens- different expedited licensure shall have rules in place and 
ing jurisdiction, provided that the board shall expedite the operational by January 1, 2023. 
issuance of licenses in accordance with Section 61-1-31.1 The 2001 amendment, effective June 15, 2001, sub- 
NMSA 1978 within thirty days, and required the board to stituted "that he is currently licensed in good standing" 
determine by rule, and to post on its website, which states for "of current licensure", substituted "jurisdiction" ..for 
and territories of the United States or the District of Co- "state", and inserted "for licensure that are" following 
lumbia from which the board will not accept an applicant "standards". 
for expedited licensure and those foreign countries from The 1998 amendment, effective June 18, 1993, in; 
which the board will accept an applicant for expedited serted "training and" in the section heading; deleted the 
licensure, required that the list of disapproved licensing subsection designation "A" at the beginning of the section; 
jurisdictions include a reason for disapproval, and re- substituted "required by the Respiratory Care Act" for 
quired the board to review the lists annually to determine’ "determined by the department" at the end of the section; 
if amendments to the rule are warranted; in the section and deleted former Subsection B, pertaining to the condi- 
heading, added "Expedited"; in Subsection A, deleted "he tions for issuance of a license to a practitioner without the 
is currently licensed in good standing in a jurisdiction  _ education and examination requirements. 


61-12B-9. Other licensing provisions. (Repealed effective July 1, 2028. ) 


A. The department, in consultation with the board, shall adopt rules for mandatory continu- 
ing education requirements that shall be completed as a condition for renewal of a license issued 
pursuant to the provisions of the Respiratory Care Act. g9 V7 

B. The department, in consultation with the board, may adopt rules for issuance of pedi Ra 
permits to students and graduates of approved training programs to practice limited respiratory 
care under the direct supervision of a licensed respiratory care practitioner or physician. Rules 
shall be adopted defining the terms "student" and "direct supervision". 

C. A license issued by the department shall describe the licensed person as a:"respiratory care 
practitioner licensed by the New Mexico regulation and licensing department". 

D, Unless licensed as a respiratory care practitioner pursuant to the provisions of the Re- 
spiratory Care Act, no person shall. use the title "respiratory care practitioner",the abbreviation 
"R.C.P." or any other title or abbreviation to indicate that the person is a licensed respiratory care 
practitioner, 

E. Acopy ofa valid license or temporary permit issued pursuant to the Respiratory Care Act 
shall be kept on file at the respiratory care practitioner's or r temporary permittee! s place of employ- 
ment. 

F, A respiratory care practitioner license shall prow on eR aed 30, annually or Mecapetalti 
as provided by rules of the department. | pad 


History: Laws 1984, ch. 103, § 9; 1987, ch. 329, § 3; permittee's"; and rewrote Subsection F, which formerly 


1993, ch. 150, § 6; 1996, ch. 51, § 10; 2001, ch. 188, § 10. read "Licenses, including initial licenses, shall be issued 
Delayed répeals. — For delayed repeal of this section, for a period of two years". — 
see 61-12B-16 NMSA 1978. The 1996:amendment, effective March 5, 1996, made 
The 2001 amendment, effective June 15, 2001, in, ~ ._ stylistic changes i in Subsections A and D, added."and shall 
Subsections A and B, deleted "and regulations" following .,__ be displayed in the licensee's place of business" at the end 
"rules"; in Subsection B, deleted "for the purposes of the of Subsection B, and substituted "displayed" for "kept on 
Respiratory Care Act" following "defining";deleted "and file" in Subsection E. 
shall be displayed in the licensee's place of business" from - The 1993 amendment, effective June 18, 1993, in Sub- 
the end of Subsection C; in Subsection E, substituted section E, inserted "copy of the" preceding "valid" and sub- 
"kept on file" for "displayed" and inserted “or temporary stituted "kept on file" for "displayed". 4. 
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61-12B-10 


RESPIRATORY CARE 


61-12B-12 


61-12B-10. Licensure; date required. (Repealed effective July 1, 2028.) 


. The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern consideration of criminal records required or permitted by the Respiratory Care Act. 


History: Laws 1984, ch. 108, § 10; 2001, ch, 188, § 11. 
Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 


‘The 2001 amendment, effective June 15, 2001, re- 


wrote the section which formerly read "No person shall be 


required to be licensed as a respiratory care practitioner 
until October 1, 1984." 


61-12B-11. Fees. (Repealed effective July 1, 2028.) 


A. ‘Except as provided in Section 61-1-34 NMSA 1978, the superintendent, in consultation with 
the board, shall by rule establish a schedule of reasonable fees for licenses, temporary permits and 
renewal of licenses for respiratory care ‘practitioners. 

B. The initial Oy lee fee Pee be set in an amount not to exceed one hundred fifty dollars 


($150). 


C, A license renewal fee shall be established in an amount not to exceed one hundred fifty dol- 


lars ($150). 


History; Laws 1984, ch. 103, § 11; 1987, ch. 329, § 4; 
2001, ch. 188, § 12; 2020, ch. 6, § 31. 

‘Delayed repeals. — For delayed repeal of this section, 
see 61-12B-16 NMSA 1978. 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military 


service members, their spouses and dependent children, 
and for certain veterans; and in Subsection A, added "Ex- 
cept as provided in Section 61-1-34 NMSA 1978". 

The 2001 amendment, effective June 15, 2001, in Sub- 
section A, inserted "by rule" preceding "establish"; and in 
Subsection C, deleted "biennial" preceding "license", 


61-12B-12. Denial, suspension, revocation and reinstatement of 
licenses. (Repealed effective July 1, 2028. ) 


A. The aipertirendseee in consultation withy the board and in ey pete with the rules set 
forth by the department and the procedures set forth in the Uniform Licensing Act [61-1-1 through 
61-1-31 NMSA 1978] may take disciplinary action against a license or temporary permit held or 
applied for pursuant to the Respiratory Care Act for the following causes: 

(1) fraud or‘deceit in the procurement of or attempt to procure a egectie a or temporary 


permit; 


(2) imposition of any disciplinary action for an act that would be ee for disciplinary 
action by the department‘ pursuant to the Respiratory Care Act or as ‘set forth by rules of the de- 
partment upon a person by an agency of another jurisdiction that regulates respiratory care; * 

(8) conviction of a crime that substantially relates to the qualifications, functions or du- 
ties of a respiratory care practitioner. The record of conviction or a certified copy thereof shall be 


conclusive evidence of the conviction; 


(4) impersonating or acting as a proxy for an were in an examination given pursuant 


to provisions of the Respiratory Care Act; 


(5) habitual or excessive use of intoxicants or drugs; 
(6) gross negligence as defined by rules of the department in the practice of respiratory 


care; . 


(7) violating a provision of the Respiratory Care Act or a rule duly adopted pursuant to that 
act or aiding or abetting a person to violate a provision of or a rule adopted pursuant to that act; © 

(8) engaging in unprofessional conduct as defined by rules set forth by the department; 

(9) committing a fraudulent, dishonest or corrupt act that is substantially related to the 
qualifications, functions or duties of a respiratory care practitioner; 

(10) practicing respiratory care without a valid license or temporary permit; 

(11) aiding or abetting the practice of respiratory care by a person who is not licensed. or 
who has not been issued a temporary permit by the department; 
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(12) conviction of a felony. The record of conviction or a certified copy thereof shall be con- 
clusive evidence of the conviction; | 

(13) violating a provision of the Controlled Substances Act [Chapter 30, Article 31 NMSA 
1978]; 

(14) failing to furnish the department or its investigators or representatives with informa- 
tion requested by the department in the course of an official investigation; 

(15) practicing beyond the scope of respiratory care as defined in the Respiratory Care Act 
or as set forth by rules of the department; or 

(16) surrendering a license, certificate or permit to practice respiratory care in another 
jurisdiction while an investigation or disciplinary proceeding is pending for an act or conduct that 
would constitute grounds for disciplinary action under the Respiratory Care Act. 

B. . The department, in consultation with the board, may impose conditions on and promulgate 

rules relating to the reapplication or reinstatement of applicants, licensees or temporary permit- 
tees who have been subject to disciplinary action by the department. 


History: Laws 1984, ch. 1038, § 12; 1987, ch. 329, § 5; the period or extent of such action"; substituted "pursuant 


1993, ch. 150, § 7; 2001, ch. 188, § 13, to provisions of the Respiratory Care Act" for "under that 
Delayed repeals. — For delayed repeal of this section, act" in Paragraph A(4); rewrote Paragraph A(6), which for- 
see 61-12B-16 NMSA 1978. merly read "gross negligence in practice as a respiratory 
The 2001 amendment, effective June 15, 2001, re- care practitioner"; inserted "as defined by rules set forth 
wrote Subsection A, which formerly read "The superin- by the department" in Paragraph A(8); added Paragraphs 
tendent may refuse to issue or may suspend or revoke A(10) to A(16); rewrote Subsection B, which formerly. pro- 
any license in accordance with the procedures set forth vided for applications for reinstatement one year after 
in the Uniform Licensing Act for the following causes:"; a license was revoked, and gave the superintendent the 
rewrote Paragraph A(1), which formerly read "fraud in power to accept, reject or require an examination of the 
the procurement of any license under that act"; rewrote applicant; and deleted Subsection C, regarding the rein- 
Paragraph A(2) which formerly read "imposition of any statement of licenses revoked due to the abuse of drugs. 
disciplinary action upon a person by an agency of another The 1998 amendment, effective June 18, 1993, added 


state which regulates respiratory care but not to exceed Subsection C. 


61-12B-13. Respiratory care fund created; disposition; method of 
payment. (Repealed effective July 1, 2028.) 


A. -There is created in the state treasury the "respiratory care fund". 

B. All funds received by the.superintendent and money collected under the Respiratory Care 
Act shall be deposited with the state treasurer. The state.treasurer shall place the money to the 
credit of the respiratory care fund. 

C. All amounts paid into the respiratory care fund shall be expended only pursuant to ap- 
propriation by the legislature and in accordance with the budget approved by the,department of 
finance and administration and shall be used only for the purposes of implementing the provisions 
of the Respiratory Care Act. Any unexpended or unencumbered balance remaining at the end of a 
fiscal year shall not revert to the general fund. 


History: Laws 1984, ch. 1038, § 138; 1987, ch. 329, § 6; in accordance with the provisions of the Respiratory Care 
1989, ch. 109, § 2; 2001, ch. 188, § 14. Act" in Subsection C, 

Delayed repeals. — For delayed repeal of this section, The 1989 amendment, effective June 16, 1989, in Sub- 
see 61-12B-16 NMSA 1978. section C, substituted all of the language of the first sen- 

The 2001. amendment, effective June 15, 2001, sub- tence beginning with "expended" for "subject to the order 
stituted "Any unexpended or unencumbered balance re- of the superintendent and shall be used only for the pur- 
maining at the end of a fiscal year shall not revert to the poses of implementing the provisions = the Respiratory 
general fund" for "All money unused at the end of the fis- ’ Care Act". 


cal year shall remain in the respiratory care fund for use 


61-12B-14. Repealed. 


Repeals. — Laws 2001, ch. 188, § 17 repealed 61-12B- Care Act, effective June 15, 2001. For provisions of former 
14 NMSA 1978, as enacted by Laws 1984, ch, 103, § 14, re- section, see the 2000 NMSA 1978 on NMOneSource.com. 
garding the creation of rules to implement the Respiratory 
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61-12B-15. Enforcement. (Repealed effective July 1, 2028.) 


A. A person who violates a provision of the Respiratory Care Act is guilty of a misdemeanor 
and shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 

B. The department may bring civil action in any district court to enforce any of the provisions 
of the Respiratory Care Act. 


Histor Laws 1984, ch. 103, § 15; 2001, ch. 188, § 15. "Violation of any" and inserted "guilty of" and "and shall 
Delayed repeals. — For delayed repeal of this section, be sentenced in accordance with the provisions of Sec- 
see 61-12B-16 NMSA 1978. tion 31-19-1 NMSA 1978", 


The 2001 amendment, effective June 15, 2001, in 
Subsection A, substituted "A person who violates a" for 


61-12B-16. Termination of board; delayed repeal. (Repealed effective 
3 July 1, 2028.) 


The advisory board of respiratory care practitioners is terminated on July 1, 2027 pursuant to 
the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate according to 
the provisions of the Respiratory Care Act until July 1, 2028. Effective July 1, 2028, the Respira- 
tory Care Act is repealed. 


- History: Laws 1984, ch. 1038, § 17; 1989, ch. 109, § 3; The 2003 amendment, effective July 1, 2003, substi- 
1996, ch. 51, § 11; 1997, ch. 46, § 14; 20038, ch. 428, § 12; tuted’ "advisory board of respiratory care practitioners" 
2009, ch. 96, § 9; 2015, ch. 119, § 12; 2021, ch. 50, § 8. for "board" and in the first sentence substituted "2009" for 
The 2021 amendment, effective June 18, 2021, ex- "2003" and in the second and third sentences substituted 
tended the sunset date for the advisory board of respi- "2010" for "2004" and inserted "according to the provi- 
ratory care practitioners, and changed "July 1, 2021" to sions of the Respiratory Care Act" in the last sentence. 
"July 1, 2027" and "July 1, 2022" to "July 1, 2028". The 1997 amendment, effective June 20, 1997, substi- 
The 2015 amendment, effective June 19, 2015, ex- tuted "2008" for "1997" in the first sentence, and substi- 
tended the termination date for the advisory board of re- tuted "2004" for "1998" in the second and third sentences. 
spiratory care practitioners to July 1, 2021, and the repeal The 1996 amendment, effective March 5, 1996, substi- 
date to July 1, 2022. tuted "1997" for "1995" once and "1998" for "1996" twice 
The 2009 amendment, effective July 1, 2009, extended in the section. 
the termination date to July 1, 2015 and the repeal date The 1989 amendment, effective June 16, 1989, substi- 
to July 1, 2016. é tuted "1995" for "1989" in the first sentence, and substi- 


tuted "1996" for "1990" in the second and third sentences. 


61-12B-17. Severability. (Repealed effective July 1, 2028.) 


If any part or application of the Respiratory Care Act is held invalid, the remainder or its ap- 
plication to other situations or persons shall not be affected. 


History: Laws 2001, ch. 188, § 16. Delayed repeals. — For delayed repeal of this section, 
es see 61-12B-16 NMSA 1978. 


ARTICLE 12C 
Massage Therapy Practice 
Sec. Sec. 
61-12C-1. Short title. (Repealed effective July 1, 2028) 61-12C-7. Board. created; membership. (Repealed effec- 
61-12C-2. Legislative purpose. (Repealed effective July 1, tive July 1, 2028.) 

2028.) 61-12C-8. Board powers. (Repealed effective July 1, 2028.) 
61-12C-2.1, Scope of practice. (Repealed effective July 1, 61-12C-9, Requirements for licensure of massage thera- 

2028.) pists. (Repealed effective July 1, 2028.) 
61-12C-3; Definitions. (Repealed effective July 1, 2028.) «: 61-12C-10. Requirements for registration of massage 
61-12C-4. Repealed. therapy schools. (Repealed effective July 1, 
61-12C-5. License required. (Repealed effective July 1, 2028.) 

2028.) 61-12C-10.1. Massage therapy school registration, re- 
61-12C-5.1. Exemptions. (Repealed effective July 1, 2028.) newal, suspension and revocation. (Re- 
61-12C-6. Repealed. pealed effective July 1, 2028.) 
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61-12C-1 


Sec. 


61-12C-11. 
61-12C-12. 


61-12C-13. 
61-12C-14. 


61-12C-15. 
61-12C-16. 


61-12C-17. 
61-12C-18. 


61-12C-19. 
61-12C-20. 


PROFESSIONAL AND OCCUPATIONAL. LICENSES 


Display of license or registration. (Repealed 


effective July 1, 2028.) 


Assignability of license. (Repealed effective 


July 1, 2028.) 

Examinations, (Repealed effective July 1, 2028.) 

Temporary license. (Repealed effective July 1, 
2028.) 

Repealed. 

Expedited licensure by credentials. (Repealed 
effective July 1, 2028.) 

License renewal; continuing education, (Re- 
pealed effective July 1, 2028.) 

Inactive status. (Repealed effective July 1, 
2028.) 

Repealed. 

License fees, (Repealed effective: July. 1, 
2028.) 


Sec. 


61-12C-21. 
61-12C-22, 


61-12C-23, 
61-12C-24, 


61-12C-3 


Advertising. (Repealed effective July 1, 2028.) 

Power of county or municipality to regulate 
massage. (Repealed effective July 1, 2028.) 

Fund created. (Repealed effective July 1, 
2028.) 

Suspension, revocation and reinstatement of 
licenses. (Repealed effective July 1, 2028.) 


61-12C-24.1. Denial of license. (Repealed effective July 1, 


61+120-25. 
61-120-26. 
61-120-27. 
61-120-28: 


2028.) 

Criminal offender's character erevtetion. 
(Repealed effective July 1, 2028.) 

Protected actions, (Repealed. effective July 1, 
2028.) 

Offenses; criminal penalties. (Repealed effec- 
tive July 1, 2028.) 

Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2028.) 


61-12C-1. Short title. (Repealed effective July 1, 2028.) _ 
Chapter 61, Article 12C NMSA 1978 may be cited ‘as the "Massage Therapy Practice Act”: 


History: Laws 1991, ch. 147, § 1; 1993, ch. 173, § 1; 
1999, ch. 240, §.1. 

Delayed repeals. —— For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, pur- 
ported to amend this section but made no change. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "Chapter 61, Article 12C NMSA 1978" for W6e- 
tions 1 shrauehs 25 of this act": 


61-12C-2. Legislative purpose. (Repealed effective July 1, 2028.) 


In the interest of public health, safety and welfare and to protect the public from unlawful, im- 
proper and incompetent practice of massage therapy, it is necessary to regulate that practice. : 


History: Laws 1991, ch. 147, § 2; 1999, ch. 240, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, re- 
wrote the section, which formerly read: "The legislature 


recognizes that the practice of massage therapy is poten- 
tially dangerous to the public, Therefore, it is necessary 
and in the interest of public health, safety and welfare to 
-» vegulate the practice of massage therapy’. 


61-12C-2.1. Scope of practice. (Repealed effective July 1, 2028.) 


The practice of massage therapy consists of the assessment of the soft tissue structures of the 
body; the treatment and prevention of physical dysfunction and pain of soft tissue; and joint move- 
ment within normal physiologic range of motion to relieve pain or to develop, maintain, rehabili- 
tate or augment physical function. 


History: Laws 2019, ch. 40, § 14. 
Delayed repeals. — For delayed Tepeal of this section, 
see 61-12C-28 NMSA 1978. 


Emergency clauses. — Laws 2019, ch. 40, § 15 con- 


tained an emergency clause and was approved Febru- 
ary 4, 2019° 


61-12C-3. Definitions. (Repealed effective July 1, 2028.) 
As used in the Massage Thérapy Practice Act: 


A, 
B. 


the practice of massage therapy, such as: 
(1) massage; 
(2) bodywork; 
(8) health care; 


"board" means the massage therapy board; 
"continuing education" means courses, Seminars, workshops and classes in areas related to 
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(4) psychology; 

(5) anatomy and physiology; 

(6) business; 

(7). insurance; 

(8) ethics; 

(9) professional development; 

(10) movement therapy; 

(11) stress management; 

(12) exempt modalities listed in Subsection C of Section 61-12C-5.1 NMSA 1978; 

(13) cardiopulmonary resuscitation or first aid; and 

(14) ‘complementary alternative medicine modalities determined by the board to be re- 
lated to the practice of massage therapy; 

C. "continuing education provider" means: 

(1) an individual who was an active New Mexico registered indépendert massage therapy 
instructor on the effective date of this 2019 act; 

(2) amassage therapy school wepubebed by the ne Metab regulatory agency where the mas- 
sage therapy school is located; 

(3) a national or international professional association for massage therapists; 

(4) an individual or an organization approved by a national or international massage ther- 
apy continuing education approval agency; 

(5) a health care professional organization; or 

(6) accredited post-secondary educational institutions; © 

D. . "department" means the regulation and licensing department; 

E. "jurisprudence" means the statutes and rules of the state pertaining to the practice of mas- 
sage therapy; . 

F. "massage ATTA means an individual licensed to practice massage therapy pursuant to 
the Massage Therapy Practice Act; 

G. "massage therapy" means the froat ment of, soft tissues for therapeutic purposes, primarily 
comfort and relief of pain; it is a health care service that includes gliding, kneading, percussion, com- 
pression, vibration, friction, nerve strokes, stretching the tissue and exercising the range of motion 
and may include the use of oils, salt glows, hot or cold packs or hydrotherapy. Synonymous terms for 
massage therapy include massage, therapeutic massage, body massage, myomassage, bodywork, body 
rub or any derivation of those terms. "Massage therapy" does not include the diagnosis or treatment 
of illness or disease or any service or procedure for which a license to practice medicine, nursing, 
chiropractic, physical therapy, occupational therapy, acupuncture or podiatry is required by law; and 

H. "massage therapy school" means a facility providing an educational program in massage 
therapy that is registered with the board. 


History: Laws 1991, ch. 147, § 3; 1993, ch.'173, § 2; therapy pursuant to the Massage Therapy Practice Act" 
1999, ch. 240, § 3; 2019, ch. 40, § 1. for "a person who uses the title of massage therapist, is li- 

Delayed repeals. — For delayed repeal of this section, censed pursuant to the Massage Therapy Practice Act and 
see 61-12C-28 NMSA 1978. administers massage therapy for compensation’, in Sub- 

The 2019 amendment, effective February 4, 2019, de- section E, substituted the language beginning ' ‘primarily 
fined "continuing education" and "continuation education comfort and relief of pain" for "as defined in Section 61- 
provider" as used in the Massage Therapy Practice Act; 12C-4 NMSA 1978"; deleted former Subsection F, which 
added new Subsections B and C, and redesignated former defined "jurisprudence"; and added Subsection F, 
Subsections B through F as Subsections D through H, re- The 1993 amendment, effective June 18, 1993, substi- 
spectively. tuted "registered with" for "certified by" in Subsection A; 

The 1999 amendment, effective July 1, 1999, deleted _.. inserted:'"therapy" preceding "for compensation" in Sub- 
former Subsection A which defined "approved massage section D; substituted "Section 61-12C-4 NMSA 1978" for 
therapy school"; redesignated former Subsections B and "Section 4 of the Massage Therapy Practice Act" in Sub- 
C as Subsections A and B; added Subsection C; in Subsec- section E; added Subsection F; and made minor stylistic 
tion D, substituted "a person licensed to practice massage changes throughout the section. 


61-12C-4. Repealed. 


Repeals, — Laws 1999, ch. 240, § 20 repealed 61- provisions of former section, see the 1998 NMSA 1978 on 
12C-4 NMSA 1978, as enacted by Laws 1991, ch. 147, § NMOneSource.com. For present comparable provisions, 
4, defining "massage therapy", effective July 1, 1999. For see 61-12C-3 NMSA 1978. 
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61-12C-5. License required. (Repealed effective July 1, 2028.) . 


A. An individual shall not provide or offer to provide massage therapy for compenastion unless 


that individual is a massage therapist. 


B. An individual shall not use the title of or make any representation as being a massage 
therapist or use any other title, abbreviations, letters, figures, signs or devices that indicate the 
individual is a massage therapist unless the individual is a massage therapist. 


History: Laws 1991, ch. 147, § 5; 1993, ch. 173, § 4; 
1999, ch. 240, § 4; 2019, ch. 40, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978, 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, re- 
moved references to "massage therapy instructors"; and 
deleted former Subsections C and D, which related to mas- 
sage therapy instructors and massage therapy schools. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, substituted "A person shall not provide or offer 
to provide massage therapy for compensation unless that 


person is a massage therapist" for "it is unlawful for any 
person to practice massage therapy for compensation to 


_ offer services as a massage therapist for compensation or 


to purport to be a:massage therapist unless that person 
possesses a license to practice massage therapy under the 
provisions of the Massage Therapy Practice Act and"; in 
Subsection B,; substituted "unless he is a massage ite. 
pist" for "unless he is licensed, to practice massage ther- 
apy pursuant to the provisions of the, Massage Therapy 
Practice Act"; and added Subsections C and D. 

The 1993 amendment, effective June 18, 1993, de- 
leted "licensed" preceding "massage" in.two places in Sub- 
section B. 


61-12C-5.1. Exemptions. (Repealed effective July 1, 2028.) 
Nothing in the Massage Therapy Practice Act shall be construed to prevent: 


A. qualified members of other recognized professions that are licensed or regulated under New 
Mexico law from rendering services within the scope of their licenses or regulations; provided they 
do not represent themselves as massage therapists; | 

B. students from rendering massage therapy services within the course of study of a registered 
massage therapy school; and 

C. sobadores; Hispanic traditional healers; Native American healers; reflexologists whose practices 
are limited to hands, feet and ears; practitioners of polarity, Trager approach, Feldenkrais method, cra- 
niosacral therapy, Rolfing structural integration, reiki, ortho-bionomy or ch'i gung; or practitioners of 
healing modalities not listed in this subsection who do not manipulate the soft tissues for therapeutic 
purposes from practicing those skills. An exempt practitioner who applies for a license pursuant to the 


Massage alta Practice Act shall comply with all licensure requirements of that act. 


History; Laws 2001, ch. 121, § 1; 2007, ch. 173, $1; 
2019, ch. 40, § 3. 

Delayed repeals. — For delayed repeal of this Sota, 
see 61-12C-28 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, re- 
moved references to "massage therapy instructors"; and 
deleted former Subsection C, which related to visiting 


61-12C-6. Repealed. 


Repeals. — Laws 1999, ch. 240, § 20 repealed 61-12C-6 
NMSA 1978, as enacted by Laws 1991, ch. 147, § 6, relat- 
ing to exemptions, effective July 1, 1999. For provisions 


“massage therapy instructors, and redesignated former 


' Subsection D as Subsection C. 


The 2007 amendment, effective June 15, 2007, exempted 
practitioners of polarity, Trager. approach, Feldenkrais 
method, craniosacral therapy, Rolfing structural integration, 
reiki, ortho-bionomy or ch'i gung and other practitioners of 
healing modalities who do not manipulate the soft tissues. 


of former section, see the 1998 NMSA 1978 on NMOne 
Source.com. 


61-12C-7. Board created; membership. (Repealed effective July 1, 2028.) 


A. The "massage therapy board" is created. The board i is administratively: attached to the de- 
partment. 

B. The board consists of five members who are New Mexico residents. Members of the board 
shall be appointed by the governor to terms of four years, The terms shall be staggered, and the 
governor shall make appointments of two two-year terms, two three-year terms and one four-year 
term, if necessary to produce staggered terms. Three members of the board shall be massage ther- 
apists, each with at least five years of massage therapy practice and who are actively engaged in 
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the practice of massage therapy during their tenure as members. Two members of the board shall 
be public members who have not been licensed and have no financial interest, direct or indirect, in 


the profession of massage therapy. 


C. Each member of the board shall hold office until a successor has been appointed and qualified. 

D. “No board member shall serve more than two full consecutive terms. 

E. The board shall elect annually a chair and other officers as it deems necessary. The board 
shall meet.as often as necessary for the conduct of business, but no less than twice a year. Meet- 
ings shall be held in accordance with the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. 
Three members, at least one of whom must.be a public member, shall constitute a quorum. 

F. A board member may be recommended for removal as a member of the board for failing to 
attend, after proper notice, three consecutive board meetings. 

_.G. Members of the board shall be reimbursed as provided for nonsalaried public officers in the 
Per'Diem and Mileage Act:{10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compen- 


sation, perquisite or allowance. 


History: Laws 1991, ch. 147, § 7; 1993, ch. 173, § 6; 
1999, ch. 240, § 6. 

Delayed repeals. — For delayed repeal of this Bechion, 
see 61-12C-28 NMSA°‘1978. 

The 1999 amendment, effective July 1, 1999, a 
stituted "massage therapy board" for "board of massage 
therapy" in Subsection A; in Subsection B, inserted "to 
terms of four years” in the second sentence, inserted the 
third, sentence, substituted "massage: therapy practice 
and who are actively engaged in the practice of massage 
therapy during their tenure as members" for "massage 
therapy practice in New Mexico" in the fourth sentence, 
deleted the former sixth sentence relating to the initial 
three professional members appointed to the board and 
their licensure, and made stylistic changes; in Subsection 


C, deleted "until the expiration of the term for which ap- 
pointed or" preceding "until a successor"; in Subsection 
D, substituted "two full consecutive terms" for "two con- 
secutive terms"; in Subsection E, rewrote. the third sen- 
tence, which formerly read "Meetings shall be called by 
the chairman or upon the written request of three or more 
members of the board", and substituted "is a public mem- 


ber" for "must be a public member" in the fourth sentence. 


The 1993 amendment, effective June 18, 1993, in- 
serted "each" in the third sentence of Subsection B; de- 
leted former Subsection C, pertaining to initial appoint- 
ments to the board; redesignated former’ Subsections D to 
F as Subsections C to E; added "and qualified" at the end 
of Subsection C; and added current Subsection F. 


61-12C-8. Board powers. (Repealed effective July 1, 2028.) 


The board has the power to: 


A. ‘adopt and file, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA, 1978], 
rules necessary to.carry out the provisions of the Massage Therapy. Practice Act, in accordance 
with the provisions of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]; 

B. provide for the evaluation of the qualifications of applicants for licensure as a massage 
therapist or registration as a massage therapy school under, the Massage Therapy Practice Act; 

C.. provide for the issuance of massage therapist Hoehses to applicants who meet the require- 


ments of the Massage Therapy Practice Act; 


D. establish minimum curricula for massage therapy schools.and.provide for.the issuance and 


revocation of massage therapy school registrations; 


EK. establish instructor qualifications for hands-on massage therapy instruction within the 


minimum curricula; 


F. provide for the inspection, when required, of the business premises of any licensee or regis- 


trant during regular business hours; 


G. establish minimum training and educational standards for licensure’as a massage therapist; 

H. pursuant to the Uniform Licensing Act, conduct hearings on charges against applicants or 
licensees and take actions described in Section 61-1-3 NMSA 1978; 

YT. bring an action for injunctive relief in district court seeking to enjoin a person from violating 


the provisions of the Massage Therapy Practice Act; 


J. issue cease and desist orders to persons violating the provisions of the Massage Therapy 
Practice Act or any rule adopted by the board pursuant to that act; 


K. adopt an annual budget; 


L. adopt a code of professional conduct for massage therapists; 
M. provide for the investigation of complaints against licensees and registrants; and 
N. publish at least annually combined or separate lists of licensed massage therapists and 


registered massage therapy schools. 
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History: Laws 1991, ch. 147, § 8; 1993, ch. 173, § 7; professional conduct" for "a code of ethics and"; in Subsec- 


1999, ch, 240, § 7; 2019, ch. 40, § 4. tion K, deleted "The board may issue investigation sub- 
Delayed repeals. — For delayed repeal of this section, poenas prior to the issuance of a notice of contemplated 
see 61-12C-28 NMSA 1978. action as set forth in Section 61-1-4: NMSA 1978"; and 
The 2019 amendment, effective February 4, 2019, ex- added Subsection L, 
panded the powers of the massage therapy board, including The 1993 amendment, effective pm 18, 1993, in- 
the power to establish minimum curricula for massage ther- serted "have the power to" in the introductory paragraph; 
apy schools, to provide for the issuance and revocation of mas- added current Subsection A; redesignated former Subsec- 
sage therapy school registrations, and to establish instructor tions A to I as Subsections B to J; substituted: "provide 
qualifications within the minimum curricula, and removed for the evaluation of" for. "evaluate" at the beginning and 
references to "massage therapy instructors"; and added new inserted "or registration" in Subsection B; substituted 
Subsections D and E, and redesignated former Subsections D "provide for the issuance of" for "issue", inserted "or reg- 
through L as Subsections F through N, respectively. . istrations" and substituted "who meet" for:"to meet” in 
The 1999 amendment, effective July 1, 1999, substi- Subsection C; substituted "provide for the inspection". for 
tuted "Board powers" for "Board duties" in the section "inspect" and inserted "of" in Subsection D; substituted 
heading, and "The board has the power to" for "The board "provide for the investigation of" for "investigate" in Sub- 
shall have the power to" in the first sentence; in Subsec- section G; inserted "or registration" in Subsection H; de- 
tion D, substituted "any licensee or registrant" for “any li- leted former Subsections J and K, pertaining.to establish- 
censee"; in Subsection E, inserted "as a massage therapist ment of policies regarding continuing education and the 
or registration as a massage therapy instructor"; rewrote adoption of rules and regulations; added current Subsec- 
Subsections F to H; in Subsection:J, substituted "a code of tion K; and made a minor stylistic change. 


61-12C-9. Requirements for licensure of massage therapists. (Repealed 
effective July 1, 2028.) 


A. The board shall issue a license to practice massage therapy to any individual who files a 
completed application, ear by the required fees, and who submits satisfactory evidence 
that the applicant: 

(1). has reached the age of majority; 

'(2) -has completed all educational requirements established by the board; and | 

(3) has completed at least six hundred fifty hours of education that includes at least five 
hundred hours of massage therapy instruction. 

B. An initial license issued pursuant to this section may be for a period of up to two years pur- 
suant to board rule. ~ 


History: Laws 1991, ch. 147, § 9; 1993, ch. 173, § 8; former Subsection -C as Subsection B; deleted former Sub- 


1999, ch. 240, § 8; 2019, ch. 40, § 5. section B(2); and added Subsections B(2) and C, 

Delayed repeals, — For delayed repeal of this section, The 1993 amendment, effective June 18, 1993, deleted 
see 61-12C-28 NMSA 1978. "and registered with the commission on higher education" 

The 2019 amendment, effective February 4, 2019, re- following "by the board" and substituted "shall provide” for 
moved references to "massage therapy instructors"; in the "must provide" in Paragraph (3) of Subsection A; deleted 
heading, deleted "and registration of massage therapy in- "satisfactorily" preceding "passing" and "and a practical" 
structors"; and deleted Subsection B, which related to the preceding "examination" in Paragraph (4) of Subsection A; 
registration of massage therapy instructors, and redesig- substituted the current provision of Subsection B for "Ey- 
nated former Subsection C as Subsection B. ery massage therapy instructor must be currently licensed 

The 1999 amendment, effective July 1, 1999, substi- as a massage therapist"; designated the former second sen- 
tuted "licensure of massage therapists and registration tence of Subsection B as current Subsection C and deleted 
of massage therapy instructors" for "licensure registered "documents a minimum of two years of experience in his 
instructors" in the section heading; rewrote Subsection area of instruction" at the end of the introductory para- 


A(8); deleted former Subsections A(4) and B; redesignated graph and added Paragraphs (1) and (2) therein. 


61-12C-10. Requirements for registration of massage therapy schools. ‘ 
(Repealed effective July 1, 2028.) 


A. The board shall establish by rule procedures for the registration of massage therapy schools 
and shall register massage therapy schools that meet the requirements of the Massage Therapy 
Practice Act and rules adopted by the board pursuant to that act. 

B. The board shall establish minimum standards of training and curriculum for massage ther- 
apy schools. Massage therapy schools shall provide an educational program that includes a mini- 
mum of six hundred fifty hours of training and shall include instruction in: 

(1). anatomy; 
(2) physiology; 
(3) massage therapy; 
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(4) business; 
(5) hydrotherapy; 
(6) first aid; 


(7) cardiopulmonary resuscitation; and 


(8) professional ethics. 


History: Laws 1991, ch. 147, § 10; 1993, ch. 173, § 9; 
1999, ch. 240, § 9. 

Delayed repeals. — For Relnyed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Requirements for registration of massage therapy 
schools" for "Approved massage therapy schools registra- 
tion" in the section heading; in Subsection A, substituted 
"procedures for the registration" for "procedures for ap- 
proval", and added "and rules adopted by the board pur- 
suant. to that act"; in Subsection B, deleted "approved 
training programs and for approved" in the first sentence, 
deleted "At a minimum, approved" and substituted "Mas- 
sage therapy schools shall provide an educational pro- 
gram that includes a minimum of six hundred fifty hours 


MASSAGE THERAPY PRACTICE 


61-12C-12 


of training and" for "At a minimum, approved massage 
therapy schools shall provide training programs that 
include a minimum of three hundred hours of training. 
This"; and deleted former Subsections C and D, relating to 
board establishment of a list of approved massage therapy 
schools and annual registration with the board. 

The 1993 amendment, effective June 18, 1993, added 
current Subsection A; redesignated former Subsection A 
as Subsection B and inserted the paragraph designations 
in that subsection; rewrote the first and second sentences 
of former Subsection B as present Subsection C and desig- 
nated the final sentence of former Subsection B as Subsec- 
tion D; and deleted "and the commission on higher educa- 
tion" at the end of Subsection D. 


61-12C-10.1.. Massage therapy school registration, renewal, suspension 
and revocation. (Repealed effective July 1, 2028.) 


A. A person shall not maintain, manage or operate a massage therapy school offering education, 
instruction or training in massage therapy unless the school is a registered massage therapy school. 
B. Massage therapy school registrations shall expire sha aaah Expiration dates shall be estab- 


lished by rule of the board. 


Cc. A registration shall be renewed ee submitting a renee application on a form provided by 


the board. 


D. A sixty-day grace period shall be allowed each registrant after the end of the renewal pe- 
riod, during which time a registration may be renewed upon payment of the renewal fee and a late 


fee as prescribed by the board. 


E. Proceedings to determine whether to suspend or revoke the registration of a massage ther- 
apy school may be instituted by sworn complaint of any individual, including members of the 
board, and shall conform with the provisions of the Uniform Licensing Act [61-1-1 through 61-1-31 


NMSA 1978]. 


History: Laws 2019, ch. 40, § 12. 
Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


Emergency clauses. — Laws 2019, ch. 40, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 4, 2019. 


61-12C-11. Display of license or registration. (Repealed effective July 1, 


2028.) 


A massage therapy license or registration issued by the board shall at all times be posted in a 
conspicuous place in the holder's principal place of business. 


History: Laws 1991, ch. 147, § 11; 1993, ch. 173, § 10; 
1999, ch. 240, § 10. 
Delayed repeals. — For Aeteed repeal of this section, 
_see 61-12C-28 NMSA 1978. 


The 1999 amendment, effective July 1, 1999, added 
"or registration" to the section heading. 

The 1998 amendment, effective June 18, 1993, in- 
serted "or registration" and "holder's" and deleted "of the 
licensee" at the end. 


61-12C-12. Assignability of license. (Repealed effective July 1, 2028.) 


A license or registration issued pursuant to the Massage Therapy Practice Act i is not assignable 


or transferable. 
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History: Laws 1991, ch, 147, § 12; 1993, ch. 178, § 11. 
Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


PROFESSIONAL AND OCCUPATIONAL LICENSES 
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The 1998 amendment, effective June 18, 1993, in- 
serted "or registration". 


61-12C-13. Examinations. (Repealed effective July 1, 2028.) 


A. The board shall establish by rule the required.examinations for licensure as a massage 
therapist and the procedures for taking and Mataking them. The board shall determine the passing 


grade on examinations. 


B.,, The board shall specify by rule the general areas of competency to be,covered by exami- 
nations for licensure and ensure that the examinations measure adequately both an applicant's 
competency and knowledge of related statutory requirements. Professional testing services may 


be utilized for the examinations. 


History: awa 1991, oh. 147, § 13; 1998, ch, 173; § 12; 
1999, ch, 240, §'11; 2019, ch. 40, § 6. e 

Delayed repeals, — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978; 

The 2019 amendment, effective February 4, 2019, in 
Subsection A, after "required examinations", added "for 
licensure as a massage therapist". 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, deleted the former first and second sentences, 
substituted "the required examinations and the proce- 
dures for taking and retaking them" for "the examination 
application deadline and other rules relating to taking 


and retaking licensure examinations’; and deleted: Sub- 
sections C and D, relating to testing in the practical appli- 
cation of massage therapy techniques, anonymous grad- 
ing, and retention of records of the exams, 

The 1993 amendment, effective June 18, 1998, deleted 
"Written and practical" at the beginning of Subsection A; 
substituted "examinations" for "written exam" at the end 
of Subsection B; substituted "may be tested" for "shall be 


\ tested" in Subsection C;,deleted former Subsection D, per- 


taining to compliance with state and federal equal oppor- 
tunity guidelines; and designated former Subsection E as 
iat D. 


61-12C-14, Temporary license. (Repealed effective July 1, 2028.) 


A. Prior to examination, an Edploant for licensure may obtain a temporary license to engage 
in the practice of massage therapy if the applicant meets all the requirements for licensure except 


completion of the examination. 


B. The temporary license is valid until the results of the next scheduled examination are avail- 


able and a license is issued or denied. 


-C. No more than one temporary license. may be issued to an individual, and no temporary li- 
cense shall be issued to an applicant, who has previously failed the examinations. 


History: Laws 1991, ch. 147, § 14; 1993, ch. 173, § 13; 
1999, ch. 240, § 12. 

Delayed repeals, — For delayed repeal of this orlanet 
see 61-120-28 NMSA 1978, 

The 1999 amendment, effective July 1, 1999, in Sub- 
section B, deleted the last sentence which read "If ap- 
proved, the applicant shall be issued the initial Hicenge Hh 
the remainder ofthe year". 

The 1998 amendment, effective June 18, 1993, Serie 
the section heading, which formerly read "Provisional 


61-12C-15. Repealed. 


Repeals. — Laws 1993, ch, 173,,§ 22 repealed 61- 
12C-15 NMSA 1978, ‘as enacted by Laws 1991, ch..147, 
§.15, concerning licensure without examination, effective 


Licensure"; substituted "temporary license" for "provisional 
license" throughout the section; deleted former Subsection 
B, which read "Each recipient of a provisional license shall 
practice under ‘the direct supervision of a’licensed mas- 
sage therapist"; redesignated former Subsections C and D 
as Subsections B and C; added "and a license is issued or 
denied" at the end of the first sentence and added the sec- 
ond sentence of Subsection B; and substituted "failed the 
examinations" for "failed either the written or the practical 
examination" at the end of Subsection C, 


June 18, 1993. For. provisions’ of former section, see the 
1992 NMSA 1978 on NMOneSource.com. 


61-12C-16. Expedited licensure by hapie ie se oy effective 


July 1, 2028.) 


v 


A. The board shall license an out-of-state eee in accordance with. Boren 61-1-31.1 
NMSA 1978 if the applicant possesses a valid, unrestricted license or registration to, practice 
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massage therapy in another licensing jurisdiction and pays required fees. As soon as practicable 
but no later than thirty days after a person files an application for an expedited license, the board 
shall process the application and issue the expedited license in accordance with Section 61-1-31.1 
NMSA 1978. 

-B. . If the board issues'an expedited license to a person whose prior licensing jurisdiction did 
not require examination, the board may require the person to pass an examination before license 
renewal. 

C. The board shall determine each year the states and territories of the United States and the 
District of Columbia from which it will not accept applicants for expedited licensure and deter- 
mine foreign countries from which it will accept applicants for expedited licensure. The board shall 
post the lists of disapproved and approved licensing jurisdictions on its website. The list of disap- 
proved licensing jurisdictions shall include the specific reasons for disapproval. 


History: Laws 1991, ch. 147, § 16; 1993, ch. 173, § 14; "may" to “shall", after "license an", added "out-of-state", 


1999, ch. 240, § 13; 2022, ch. 39, § 51. after "applicant", deleted "provided that he" and added 
Delayed repeals. —_ For delayed repeal of this section, "in accordance with Section 61-1-31.1 NMSA 1978 if the 
see 61-12C-28 NMSA 1978. applicant", and after "possesses a valid", added "unre- 
The 2022 amendment, effective May 18, 2022, revised stricted", and deleted "issued by the appropriate examin- 
provisions related to expedited licensure by credentials, ing board under the laws of any other state or territory 
provided that the massage therapy board shall issue an of the United States, the District of Columbia or any for- 
expedited license to an applicant who holds a valid, un- eign nation and has met educational and examination re- 
restricted license to practice massage therapy in another quirements equal to or exceeding those established pur- 
licensing jurisdiction and pays required fees, provided suant to the Massage Therapy Practice Act", and added 
that the board shall expedite the issuance of licenses in the remainder of the subsection; and added Subsections 
accordance with Section 61-1-31.1 NMSA 1978 within B and C. 
thirty days, provided that if the board issues an expedited Temporary provisions. — Laws 2022, ch. 39, § 104 
license to a person whose prior licensing jurisdiction did provided that a board that is required by Laws 2022, ch. 
not require examination, the board may require the per- 39 to change its licensing provisions to allow for new or 
son to pass an examination before applying for license re- different expedited licensure shall have rules in place and 
newal, and required the board to determine by rule, and operational by January 1, 2023. 
to poston its website, which states and territories of the The 1999 amendment, effective July 1, 1999, gub- 
United States or the District of Columbia from which the stituted "has met educational and examination require- 
board will not accept an applicant for expedited licensure ments equal to" for "has met educational requirements 
and those foreign countries from which the board will ac- substantially equivalent to". 
cept an applicant for expedited licensure, required that The 1993 amendment, effective June 18, 1993, added 
the list of disapproved licensing jurisdictions include a "After successful completion of a jurisprudence exami- 
reason for disapproval, and required the board to review nation" at the beginning of the section; deleted "without 
the lists annually to determine if amendments to the rule examination" following "applicant"; inserted. "or registra- 
are warranted; in the section heading, added "Expedited"; tion"; and substituted "and has met educational require- 
deleted "After successful completion of jurisprudence ex- ments" for "that; in the judgment of the board, has‘ re- 


amination"; in Subsection A, after:"The board", changed quirements". 


61- 12C- 17. License renewal; continuing education. Repealed effective 
July 1, 2028.) 


A, Except as provided for initial licensure in Subsection B of Section 61-12C-9 NMSA 1978, 
massage therapy licenses shall expire biennially. Expiration dates shall be established by rule. 

B.. The board may establish pontinning education requirements as a condition of the renewal of 
massage therapy licenses. 

C. All courses offered by eantinuing education providers shall be acceptable to meet continuing 
education requirements regardless of the location where the course is offered. 

D. Acontinuing education provider who is an individual who was an active New Mexico regis- 
tered independent massage therapy instructor on the effective date of this 2019 act shall submit to 
the board a syllabus and one-time fee for any course not previously approved by the board. 

EK... Within thirty days of application, the board may approve or deny the application ofan in- 
dividual who is not a continuing education provider to offer a particular continuing education 
course; provided that the individual submits: 

(1) a copy of any relevant license; 

(2) proof of.a minimum of.two years’ experience in the area of instruction; 
(3) acourse syllabus for the proposed course; 

(4) aresume; and 
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(5) aone-time fee to be determined by the board by rule. 
F,, A license shall be renewed by submitting a renewal application on a form provided by thé 


board. 


G. A-sixty-day grace period shall be allowed each estas after the ns of the renevel panied 
during which time a license may be renewed upon payment of the renewal fee and a late fee'as 


prescribed by the board. 


History: Laws 1991, ch, 147, § 17; 1993, ch. 1738, § 15; 
1999, ch, 240, § 14; 2019, ch..40, § 7. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, re- 
moved references to "massage therapy instructors" and 
"massage therapy schools"; and expanded continuing 
education provisions; in the heading, deleted "or registra- 
tion"; in Subsection A, added "Except as provided for ini- 
tial licensure in Subsection B of Section 61-12C-9 NMSA 
1978"; and added new Subsections C through E, and re- 
designated former Subsections C and D as Subsections F 
and.G, respectively. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, inserted "and massage therapy instructor reg- 
istrations" and substituted "Expiration dates. shall be 
established by rule" for "on a date established by. rule"; 


deleted former Subsections B and D, relating to submit- 
ting renewal applications on forms provided by the board 
and renewal by massage therapy schools, redesignated 
former Subsection C as Subsection B; in Subsection B, 
substituted "renewal of massage therapy licenses" for "ne. 
newal of licenses"; added Subsection C, and redesignated 
former Subsection E as Subsection D. 

The 1993 amendment, effective June 18, 1993, re- 
wrote the section heading, which formerly read "License 
Renewal"; added current Subsection A: and «added Sub- 
sections Cand D;. redesignated former Subsections. A and 
B as Subsections B and #; deleted "biennially" following 
"license" in the first sentence and,substituted "rule" for 
"regulations" in the second sentence of Subsection B; and 
substituted. "each license or registration holder" for "each 
licensee", "renewal period" for "licensing period", and "a 
license or registration" for "licenses" in Subsection E. 


61-12C-18, Inactive status. (Repealed effective July 1, 2028.) 


A, A massage therapy license not renewed at the end of the sixty-day grace period shall be 
placed on inactive status for a period not to exceed two years. At the end of two years, if the license 
has not been reactivated, it shall automatically expire. 

B. If within a period of two years from the date the license was placed on inactive status the li 
censee wishes to resume practice, the licensee shall notify the board in writing, and, upon proof of com- 
pletion of any continuing education or refresher courses prescribed by rule of the board and payment of 
an amount set by the board in lieu of all lapsed renewal fees, the nent shall be restored in full. . 


History: Laws 1991, ch. 147, § 18; 1999, ch. 240, § 15; 
2019, ch. 40, §:8. ; 

Delayed repeals..— For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, 
removed references to "massage therapy instructors"; in 
Subsection A, after "massage therapy. license", deleted 
“or massage therapy instructor registration"; and in Sub- 
section B, after "inactive status the", deleted "massage 


61-12C-19. Repealed. 


Repeals. — Laws 1993, ch. 173, § 22 repealed 61-12C- 
19 NMSA 1978, as enacted by Laws 1991, ch. 147, § 19, 
concerning massage therapy schools, effective June 18, 


therapist or maséage Moprapy instructor" and added "li- 
censee", 

The 1999 amendment, effective Suis 1, 1999, j in Sub- 
section A, added "A massage therapy license or massage 
therapy instructor registration" to the first sentence; in 
Subsection B, substituted "the license or registration was 
placed on inactive status the massage therapist or mas- 
sage therapy instructor" for "the license was placed on in- 
active status the massage therapist". 


1993. For provisions of former section, see the 1992 NMSA 
1978 on De pera, com. 


61-12C-20. License fees. (Repealed effective suly rs 2028. y 


Except as ‘provided in Section 61-1-34 NMSA 1978, the board shall establish ee rule a sched! 
ule of reasonable fees for applications, ¢xaminations, licenses, registrations, inspections, renewals, 
penalties, reactivation and necessary administrative fees, but no single fee shall exceed five hun- 
dred dollars ($500). All fees collected shall be deposited in'the massage therapy fund: 


History: Laws 1991, ch. 147, § 20; 1993, ch. 173, § 16; 
1999, ch. 240, § 16; 2020, ch. 6, § 32. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


The 2020 amendment, effective July'1, 2020, provided 
an exception to the licensure fee. for qualified military 
service members, their spouses and dependent children, 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


61-12C-21 MASSAGE THERAPY PRACTICE ' 61-12C-24 


and for certain veterans; and added "Except as provided. The 19938 amendment, effective June 18, 1993, sub- 
in Section 61-1-34 NMSA 1978", stituted "registrations, renewals" for "renewal of licenses" 

The 1999 amendment, effective July 1, 1999, deleted in Subsection A; inserted "licensure" in Subsection B; de- 
Subsections B through I, deleted the Subsection A desig- ©  leted "first year" following "initial" in Subsection C; sub- 
nation, in the first sentence inserted "by rule", "examina- _ stituted "four hundred. dollars, ($400)". for "two hundred 
tions’, "inspections", and ' Penalties, reactivation", deleted dollars ($200)" in Subsection D; deleted "annually" at the 


"placement on inactive service" following "renewals", and “end of Subsection H; and added Subsection I. 
added "but no single fee shall exceed five hundred dollars 2 : 
($500)" at the end, and added the second sentence. 


61- 12C- 21. Advertising. mapeatta’e effective July 1, 2028.) 


A massage therapist or massage therapy schvat shall include the number of the Licelise or reg- 
istration and the designation as a "licensed massage therapist" or "registered massage ‘therapy 
school" in any shh ep he of massage bl pe services as seine rth by board File. 


History: Laws 1991, ch. 147, § 21; 1993; ch. 178, §.17; therapist, ‘licensed under the provisions of the Massage 
1999, ch. 240, § 17; 2019, ch. 40, $9. Therapy Practice Act","a 'massage therapist’, 'registered 
Delayed repeals. —- For delayed repeal of this section, massage therapy instructor' or 'registered massage therapy 
see 61-12C-28 NMSA 1978. school" for "a license or registration", and "massage therapy 
The 2019 amendment, effective February 4, 2019, re-.° —_ services as established by board rule" for "massage therapy 
moved references to "massage therapy instructors". services appearing in any newspaper, airwave transmission, 
The 1999 amendment, effective July 1, 1999, substi- telephone directory or other advertising medium". 
tuted "A massage therapist, massage therapist instructor The 1998 amendment, effective June 18, 1998, inserted 
or massage therapy school licensed or registered pursuant “or registration, and the designation as either a license or 
to the Massage Therapy Practice Act" for "Each massage registration," and inserted "therapy" preceding "services". 


61- 12C-22. Boner of county or Pnieiaeite to regulate massage. 
(Repealed effective July 1, 2028.) 


A county or municipality, within its jurisdiction, may regulate persons licensed pursuant to the 
Massage Therapy Practice Act. Regulation shall not be inconsistent with the provisions of that act. 
This section shall not be construed. to prohibit a county or municipality from enacting any regula- 
tion of persons not licensed pursuant to that act. 


‘History: Laws 1991, ch. 147, § 22. Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


61-12C-23. Fund created. (Repealed effective July 1, 2028.) 


There is created in the state treasury the "massage therapy fund": Money in the fund is ap- 
propriated to the board for the purpose of carrying out the provisions of the Massage Therapy 
Practice Act. All funds received or collected by the board or the department, under the Massage 
Therapy Practice Act shall: be deposited with the state treasurer, who shall place the money to 
the credit of the massage therapy fund. No balance in the fund at the end of any fiscal year shall 
revert to the SEBHeEA fund. 


History: Laws 1991, ch. 147, § 23. Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


61-12C-24. Suspension, revocation and reinstatement of licenses. 
(Repealed effective July 1, 2028.) 


A. Prissast to the Uniform Licensing Act [61-1-1 through 61-1- 31 NMSA 1978], the board may 
take disciplinary action against an individual licensed pursuant to the Massage Therapy Practice Act. 
B. The board has authority to. take an action set forth in Section 61-1-3 NMSA 1978 upon a 
finding by the board that the licensee: 
(1) is guilty of fraud, deceit or misrepresentation; 
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(2) attempted to-use as the licensee's own the license of another; 

(3) allowed the use of the licensee's license by another; 

(4) has been adjudicated as mentally incompetent by regularly constituted authorities; 

(5) has been convicted of a crime that substantially relates to the qualifications, functions 
or duties of a massage therapist. A copy of the record of conviction, certified by the clerk of the 
court entering the conviction, is conclusive evidence of conviction; 

(6) is guilty of unprofessional or unethical conduct or a violation of the code of ethics; 

(7) is habitually or excessively using controlled substances or alcohol; 

(8) is guilty of false, deceptive or misleading advertising; 

(9) is guilty of aiding, assisting or advertising an unlicensed individual in the pracuice of 


massage therapy; 


(10) . is grossly negligent or incompetent in ie practice of massage therapy; 

(11) has had a license to practice massage therapy revoked, suspended or denied in aha 
jurisdiction, territory or possession of the United States or another country for acts of the licensee 
similar to acts described in this section. A certified copy of the record of conviction shall be conclu- 


sive evidence of the conviction; or 


(12) is guilty of failing to comply with a provision of the Massage Therapy Practice Act or 
rules of the board adopted pursuant to that act and filed in accordance with the State Rules Act 


[Chapter 14, Article 4 NMSA 1978]: 


C. Disciplinary proceedings may be instituted by sworn complaint of any individual, including 
members of the board, and shall conform with the provisions of the Uniform Licensing Act. 

D. The board shall establish the guidelines for the disposition of disciplinary cases. Guidelines 
may include minimum and maximum fines, periods of probation, conditions of probation or reissu- 


ance of a license. 


E. Licensees who have been found culpable and sanctioned by the board shall be responsible 
for the payments of all costs of the disciplinary proceedings. 


History: Laws 1991, ch. 147, § 24; 1993, ch. 173, § 18; 
1999, ch. 240, § 18; 2019, ch. 40, § 10. 

Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, 
changed the criminal standard for the massage therapy 
board to impose disciplinary action on a massage therapy 
licensee, required the board to establish guidelines for the 
disposition of disciplinary cases; in the heading, deleted 
"denial"; in Paragraph B(5), after "convicted of", deleted 
"any offense punishable by incarceration in a state peni- 
tentiary or federal prison" and added "a crime that sub- 
stantially relates to the qualifications, functions or duties 
of a massage therapist"; and in Subsection D, after "The 
board", deleted "may" and added "shall". 

The 1999 amendment, effective July 1, 1999, rewrote 
Subsection A; added the present Subsection B designa- 
tion and redesignated former Subsections B through D as 
Subsections C through H; substituted "The board has au- 
thority to take an action set forth in Section 61-1-3 NMSA 
1978" for "set forth in the Uniform Licensing Act"; in Sub- 
section B(1), deleted "in procuring or attempting to pro- 
cure a license or registration provided for in the Massage 
Therapy Practice Act" following "deceit or misrepresenta- 
tion"; in Subsection B(5), substituted "has been convicted 
of any offense punishable: by incarceration in.a state 


penitentiary or federal prison" for "has been convicted or 
found guilty, regardless of adjudication, of a crime, in any 
jurisdiction, that directly relates to the practice of mas- 
sage therapy or to the ability to practice massage therapy. 
Any plea of nolo contendere shall be considered a convic- 
tion for the purposes of this section", and added the last 
sentence; and added Subsection B(12). 

The 1998 amendment, effective June 18, 1993, in 
Subsection A, inserted "impose a fine not to exceed one 
thousand dollars ($1,000), place on probation as specified 
by the board or" near the beginning, "temporary license 
or registration" near the middle and "registrant" near the 
end of the introductory paragraph, substituted "a license" 
for "any license" in Paragraph (1), inserted "or registra- 
tion" following "license" in Paragraphs (1) to (3) and (11), 
added "or a violation of the code of ethics" at the end of 
Paragraph (6), inserted "or unregistered" in Paragraph 
(9), inserted "or registrant" near the middle and substi- 
tuted the language beginning "conviction shall" for "the 
juridiction making such revocation, suspension or denial 
shall be conclusive evidence thereof" at the end of Para- 
graph (11); rewrote Subsection,C, which made violation of 
the Massage Therapy Practice Act a petty misdemeanor 
and provided a fine not exceeding $500 or imprisonment 
up to six months in jail or both; and added Subsection D. 


61-12C-24.1. Denial of license. (Repealed effective July 1, 2028.) 


A. Pursuant'to the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978], the board 
may deny the issuance of a massage therapist license to an applicant. 
B. The board has authority to take an action set forth in Section 61-1-3 NMSA 1978 upon a 


finding by the board that the applicant: 
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(1) is guilty of fraud, deceit or misrepresentation; 

(2) attempted to use as the applicant's own the license of another; 

(3) allowed the use by another of the applicant's license issued in another jurisdiction; 

(4) has been adjudicated as mentally incompetent by regularly constituted authorities; 
(5) has been convicted of a crime that substantially relates to the qualifications, functions 
or duties of a massage therapist. A copy of the record of conviction, certified by. the eleele of the 
court entering the conviction, is conclusive evidence of conviction; 

(6) is guilty of unprofessional or unethical conduct or a violation of the code of ethics; 

(7) is habitually or excessively using controlled substances or alcohol; 

(8) is guilty of false, deceptive or misleading advertising; 

(9) is guilty of aiding, assisting or advertising the practice of massage noreby in New 
Mexico without a New Mexico license; 

(10) is grossly negligent or incompetent in the practice of massage therapy; 

‘(11) has had a license to practice massage therapy revoked, suspended or denied in any 
jurisdiction, territory or possession of the United States or another country for acts of the appli- 
cant similar to acts described in this section. A certified copy of the record of conviction shall be 

conclusive evidence of the conviction; or 
(12) is guilty of failing to comply with a provision of the Massage Therapy Prattird Act or 
rules of the board adopted pursuant to that act and filed in accordance with the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2019, ch. 40, § 13. Emergency clauses. — Laws 2019, ch. 40, § 15 con- 
Delayed repeals. — For delayed repeal of this section, tained an emergency clause and was approved Febru- 
see 61-12C-28 NMSA 1978. ary 4, 2019. 


61-12C-25. Criminal offender's character evaluation. (Repealed 
effective July 1, 2028.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of igen records required or permitted by the Massage Therapy Prac- 
tice Act. 


History: Laws 1991, ch. 147, § 25. Delayed repeals. — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 


61-12C-26. Protected actions. (Repealed effective July 1, 2028.) 


A. No member of the board shall bear liability or be subject to civil damages or criminal pros- 
ecution for any action undertaken or performed within the scope of his duty. | 

B. No person or legal entity providing truthful and accurate information to the board, whether 
as a report, a complaint or testimony, shall be subject to civil damages or criminal prosecutions. 


History: Laws 1993, ch. 173, § 19. Delayed repeals. — For delayed repeal of this section, 
‘ see 61-12C-28 NMSA 1978. 


61-12C-27. Offenses; criminal penalties. (Repealed effective July 1, 2028.) 


An individual who does any of the following is guilty.of a misdemeanor and shall be sentenced 
pursuant to Section 31-19-1 NMSA 1978: 

A. violates a provision of the Massage Therapy Practice Act or rules adopted pursuant to that act; 

B. renders or attempts to render massage therapy services without the required current valid 
license issued by the board; or 

C. advertises or uses a designation, diploma or certificate implying that the individual is a 
massage therapist or massage therapy school unless the individual holds a current valid license or 
registration issued by the board. 
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History: Laws 1993, ch. 173, § 20; 1999, ch, 240, § 19; | 


2019, ch. 40, § 11. 

Delayed repeals, — For delayed repeal of this section, 
see 61-12C-28 NMSA 1978. 

The 2019 amendment, effective February 4, 2019, re- 
moved references to "massage therapy instructors" and 
"massage therapy school"; in Subsection B, after "mas- 
sage therapy services", deleted "instruction as ‘a massage 
therapy instructor or ina TCHIOR as a Massage wile 
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school"; and in Subsection C, after "massage therapist", 
deleted "massage therapy instructor", 

‘The 1999 amendment, effective July 1, 1999, inserted 
“Offenses; criminal" in the section heading, and rewrote 
the section; which formerly read: "Any person who violates 
any provision of the Massage Therapy Practice Act is guilty 
of a misdemeanor, and upon conviction shall be punished 
by a fine not to exceed one ‘thousand dollars ($1,000). or 
imprisonment for a period not to exceed one year or both". 


61- 12C- 28. Tertiiiee¢ion of agency life; delayed repeal. (Repealed 


effective July 1, 2028.) 


The massage therapy board is terminated on J uly 1, 2027 pursuant to the provisions of the Sun- 
set Act [12-9-11:to 12-9-21 NMSA 1978]. The board shall continue to operate according to the pro- 
visions of the Massage Therapy Practice Act until ite 1, 2028. Effective July 1, naae, cerns 61, 


Article 12C einai 1978 is repealed. 


History: Laws 1993, ch. 178, § 21; 2000, ch. 4, § 9; 
2005, ch. 208, § 8; 2015, ch. 119, § 13; 2021, ch. 50, § 9, 

The 2021 amendment, effective June 18, 2021, ex- 
tended the sunset date for the massage therapy board, 
and changed "July 1, 2021" to "July 1, 2027" and "July 1, 
2022" to "July 1, 2028", 

The 2015 amendment, effective June 19, 2015, ex- 
tended the termination date for the massage therapy 
board to July 1, 2021, and the repeal date to July 1, 2022. 


The 2005 amendment, effective June 17;..2005, 
changed the termination, operation and repeal dates. 

The 2000 amendment, effective February 15, 2000, 
substituted "massage therapy board" for "board of mas- 
sage therapy" and substituted "2005" for "1999" in the 
first sentence; substituted "the Massage Therapy Practice 
Act" for "Chapter 61, Article 12C NMSA 1978"and substi- 
tuted "2006" for "2000" in the second sentence; and sub- 
stituted "2006, Chapter 61, Article 12C" for "2000, Article 
12C of" in the last sentence. 


ARTICLE 12D 
Physical Therapy 


Sec. 

61-12D-1. Short title. (Repealed effective July 1, 2028.) 

61-12D-2. Legislative purpose, (Repealed _ effective 
July 1, 2028.) 

61-12D-3. Definitions. (Repealed effective July 1, 2028.) 

61-12D-4. Board created. (Repealed effective July 1, 
2028.) 

61-12D-5. Powers and duties. (Repealed effective July a: 
2028.) 

61-12D-6. Board fund; created. (Repealed effective 
July 1, 2028.) 

61-12D-7. Fees. (Repealed effective July i 2028.) 

61-12D-8. Practice of physical therapy; license required, 
(Repealed effective July 1, 2028.) : 

61-12D-9, Use of titles; restrictions. (Repealed effective 

+9 “July 1, 2028.) 

61-12D-10. Licensure; qualifications; licensure from for- 
eign schools; temporary licenses; reinstate- 
ment. (Repealed effective July 1, 2028;) 

61-12D-10.1. Expedited physical therapist and physical 
therapist assistant licensure. (Hepepied ef- 
fective July 1, 2028,) , 


Sec, ! 

61-12D-11, Exemptions. (Repealed effective July 1, 2028,) 

61-12D-12. Supervision. (Repealed effective July 1, 2028.) 

61-12D-18. Grounds for disciplinary action. (Repealed ef- 
fective July 1, 2028.) 

61-12D-14. Consumer protection. (Repealed effective 
July 1, 2028.) 

61-12D-15. Disciplinary actions; penalties, (Repealed ef- 

fective July 1, 2028.) : 

61-12D-16. Unlawful practice; criminal and civil penal- 
ties; injunctive relief. (Repealed effective 
July 1, 2028.) 

61-12D-17. Termination of agency life; delayed repeal. 

(Repealed effective July 1, 2028.) 

61-12D-18. Temporary provision; existing regulations; 
licensure under prior law. (Repealed effec- 
tive July 1, 2028.) 

61-12D-19. Temporary provision; board members'to con- 
tinue. (Repealed effective July 1, 2028.) 


61-12D-1. Short title. (Repealed effective July 1, 2028.) 
This act [61-12D-1 through 61-12D-19 NMSA 1978] may be cited as the "Physical ee Act", 


History: Pave 1997, ch, 89, § 1. 
Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d, Physicians, Surgeons and Other Healers §§ 31, 50. 
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Licensing and regulation of practice of physical therapy, 70 C.J.S. Physicians, Surgeons, and Other Health-Care 
8 A.L.R.5th 825. Providers 8§ 7, 12. 


-61-12D-2. Legislative purpose. (Repealed effective July 1, 2028.) 


The purpose of the Physical Therapy Act is to protect the public health, safety and welfare and 
provide for control, supervision, licensure and regulation of the practice of physical therapy. To 
carry out those purposes, only individuals who meet and maintain minimum standards of compe- 
tence and conduct may engage in the practice of physical therapy. The practice of physical therapy 
is declared to affect the public interest and that act shall be liberally construed so as to coe Bases 
the purpose stated in that act. 


History: Laws 1997, ch. 89, § 2. Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978. 


61-12D-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Physical Therapy Act: 

A. "assistive personnel" means physical therapist assistants, physical therapy aides and other 
assistive personnel; 

B. "board" means the physical therapy board; 

C. "other assistive personnel" means trained or educated personnel other than physical thera- 
pist assistants or physical therapy aides who perform specific designated tasks related to physical 
therapy under the supervision of a physical therapist. At the discretion of the supervising physical 
therapist and if not prohibited by any other law, it may be appropriate for other assistive person- 
nel to be identified by the title specific to their training or education; 

D. "person" means an individual.or other legal entity, excluding a governmental entity; 

E. "physical therapist" means a person who is licensed in this state to practice physical ther- 
apy; 

F.» "physical therapist assistant" means a person who performs physical therapy procedures 
and related tasks pursuant to a plan of care written by the supervising physical therapist; 

G.. "physical therapy" means the care and services provided by or under the direction and su- 
pervision of a physical therapist; 

H. "physical therapy aide" means a person trained under the direction of a physical tecablct 
who performs designated and supervised routine physical therapy tasks; 

I. "practice of physical therapy" means: 

(1) examining and evaluating patients with mechanical, Bhyatalesidal and developmental 
impairments, functional limitations and disabilities or other health-related conditions in order to 
determine a physical therapy diagnosis, prognosis and planned therapeutic intervention; 

(2) alleviating impairments and functional limitations by designing, implementing and 
modifying therapeutic interventions that include therapeutic exercise; functional training in self- 
care and community or work reintegration; manual therapy techniques, including soft tissue and 
joint mobilization and manipulation; therapeutic massage; assistive and adaptive devices and 
equipment; bronchopulmonary hygiene; debridement and wound care; physical agents; mechani- 
cal and electrotherapeutic modalities; and patient-related instruction; 

(3) preventing injury, impairments, functional limitations and disability, including the 
promotion and maintenance of fitness, health and quality of life in all age populations; and 

(4) engaging in consultation, testing, education and research; and 

J, "restricted license" means a license to which restrictions or conditions as to scope of practice, 
place of practice, supervision of practice, duration of licensed status or type or condition of patient 
or client served are imposed by the board. 


History: Laws 1997, ch. 89, § 3. Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978. 
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61-12D-4. Board created. (Repealed effective July 1, 2028.) 


A. The "physical therapy board" is created. The board shall be administratively attached to the 
regulation and licensing department..The board shall consist of five members appointed by the 
governor. Three members shall be physical therapists who are residents of the state, who possess 
unrestricted licenses to practice physical therapy and who have been practicing in New Mexico for 
no less than five years. Two members shall be citizens appointed from the public at eres who,are 
not associated with, or financially interested in, any health care profession. 

B.. Appointments shall be made for staggered terms of three years. with no more than two 
terms ending at any one time. A member shall not serve for more than two successive three-year 
terms. Vacancies shall be filled for the unexpired term by appointment by the governor prior to the 
next scheduled board meeting. Board members shall continue to serve until a successor has been 
appointed and qualified. 

C. The members shall elect a chairman and may elect other officers as they deem necessary. 

D. The governor may remove a member of the board for misconduct, incompetence or neglect of 
duty. 

E. Members may receive per diem and mileage pursuant to the Per Diem a Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite or allowance. 

F. There shall be no liability on the part of.and no action for damages against any. board mem- 
ber when the member is acting within the scope of his duties. 


History: Laws 1997, ch. 89, § 4; 2003, ch. 408, §.17. The 2008 amendment, effective July 1, 2003, added 
Delayed repeals, — For delayed repeal of this section, "The board shall be administratively attached to the regu- 
see 61-12D-17 NMSA 1978. ‘lation and licensing department." following the first sen- 
-Cross references, — For transfer from pitvaicll thera- tence of Subsection A.» ci; 


pists! licensing board, see 61-12D-19 NMSA 1978. 


61-12D-5. Powers and duties. (Repealed effective July 1, 2028.) 


The board: 

A. shall examine all applicants for licensure to practice physical therapy anda issue licenses or 
permits to those who are duly qualified; 

B. shall regulate the practice of physical therapy by ad natn and enforcing the provisions 
of the Physical Therapy Act; 

C. may promulgate rules in accordance with the State Rules se (Chapter 14, Article 4 NMSA 
1978] to carry out the provisions of the Physical Therapy Act; 

D. may meet as often as it deems necessary. A majority of the members sahatitataks a yes ta 
for the transaction of business. The board shall keep an official record of all its proceedings} : 

E. may establish requirements for assessing continuing sopapatetiey) cles 

F, may.collect fees; . 

G. may elect such officers as it dactnat se elpiager for the ta dg and obligations of the board. 
Terms of office shall be one year; 

H. shall provide for the timely id nadia tacit and training of new ees and public appoin- 
tees to the board, including training in licensing and disciplinary procedures and orientation to wit 
statutes, rules, policies and procedures of the board; ) 

I. may establish ad hoc committees and pay per diem and mileage to the pe 

J. may enter into contracts; 

K. may deny, suspend or revoke a license or take other disciplinary action:in decane with 
the Uniform Licensing Act: [Chapter 61, Article 1 NMSA 1978]; 

L. shall report final disciplinary action taken against a physical nope = or physical aberapist 
assistant to the national disciplinary database; 

M. shall publish at least annually final disciplinary action. taker psi any physical thera- 
pist or physical therapist assistant; and 

N... may prescribe the forms of license certificates, application forms and such other documents 
as it deems necessary to carry out the provisions of the Physical Therapy Act. 
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History: Laws 1997, ch. 89, § 5; 2003, ch. 408, § 18; 


2022, ch. 39, § 52. 

Delayed repeals, — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978. 

Cross references. — For effect of rules by prior board, 
see 61-12D-18 NMSA 1978. 


The 2022 amendment, effective May 18, 2022, clari- — 


fied that the physical therapy board is required to follow 
the provisions of the State Rules Act when promulgating 
rules and is required to follow the provisions of the Uni- 
form Licensing Act for disciplinary matters; in Subsection 
B, after "Physical Therapy Act", deleted "including taking 


PHYSICAL THERAPY ~ 


61-12D-8 


disciplinary action"; in Subsection C, after "may", deleted 
"adopt, file, amend or repeal" and added "promulgate", af- 
ter "rules", deleted "and regulations", and after "in accor- 
dance with the", deleted "Uniform Licensing" and added 
"State Rules"; and added a new Subsection K and redesig- 


_. nated former Subsections K through M as Subsections L 


through N, respectively. 

The 2003 amendment, effective July 1, 2003; deleted 
former Subsections I and J, concerning employment of di- 
rector and personnel and hire of an attorney, and redesig- 
nated the subsequent subsections accordingly. 


61-12D-6. Board fund; created. (Repealed effective July 1, 2028.) 


The "physical therapy fund" is created in the state treasury. The fund shall consist of deposits 
into the fund and income from investment of the fund. Money in the fund at the end of any fiscal 
year shall not revert to the general fund. Money in the fund is appropriated to the board to pay 
its necessary expenses pursuant to appropriation by the legislature and a budget approved by the 
state board of finance. Disbursements from the fund shall be made only on warrant drawn by the 
secretary of finance and administration pursuant to vouchers signed by the director or his autho- 


rized representative. 


History: Laws 1997, ch. 89, § 6. 


Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


61-12D-7. Fees. (Repealed effective July 1, 2028.) 
A. Except as provided in Section 61-1-34 NMSA 1978, the board, by regulation, may charge the 


following fees: 


(1) application for licensure as a physical therapist, not to exceed three hundred dollars 
($800); provided that an additional fee to cover the cost of any examinations provided by the board 


may be charged; 


(2) application for licensure as a bdhivatcal therapist assistant, not to exceed three hundred 
dollars ($300); provided that an additional fee to cover the cost of any examinations provided by 


the board may be charged; 


(3). annual renewal of license as a physical therapist, not to exceed one hundred fifty dol- 


lars ($150); 


(4) annual renewal of license 3 as a physical therapist assistant, not to exceed one hundred 


dollars ($100); and 


(5) late fee, not to exceed five hundred dollars ($500). 
B. The board may charge reasonable administration and duplication fees. 


History: Laws 1997, ch. 89, § 7; 2020, ch. 6, § 33. 

Delayed repeals, — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978. 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military 


service members, their spouses and dependent children, 
and for certain veterans; and in Subsection A, added "Ex- 


cept as provided in Section 61-1-34 NMSA 1978". 


61-12D-8. Practice of physical therapy; license AFRauined, Repealed. 


effective July 1, 2028.) 


A. No person shall practice or hold himself out to be engaging in the een of physical ther- 
apy or designate himself as a physical therapist unless he is licensed as a physical therapist or is 
exempt from licensure as provided in the Physical Therapy Act. 

B. No.person shall designate himself or act as a physical therapist assistant unless he is li- 
censed as a physical therapist assistant or is exempt from licensure as provided in the Physical 


Therapy Act. 
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C. A physical therapist shall refer persons under his care to the appropriate health care | 
practitioner if the physical therapist has reasonable cause to believe symptoms or conditions 
are present that require services beyond his scope of practice or when physical therapy is con- 
traindicated. 

D. Physical therapists or physical therapist assistants shall adhere to the recognized stan- 
dards of ethics of the physical therapy profession. 


History: Laws 1997, ch. 89, § 8. service members, their spouses and dependent children, 


Delayed repeals. — For delayed repeal of this section, and for certain veterans; and in Subsection A, added "Ex- 
see 61-12D-17 NMSA 1978. cept as provided in Section 61-1-34 NMSA 1978", 


The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military 


61-12D-9. Use of titles; restrictions. (Repealed effective July 1, 2028.) 


A. A physical therapist shall use the letters "PT" in connection with his name or place of busi- 
ness to denote licensure pursuant to the Physical Therapy Act. 

B. Itis unlawful for a person or his employees, agents or representatives to use in connection with 
his name or the name or activity of the business the words "physical therapy", "physical therapist", 

"physiotherapy", "physiotherapist", "registered physical therapist", the letters "PT", "LPT", "RPT", 
"MPT", "DPT" or any other words, abbreviations or insignia indicating or implying directly or indi- 
rectly that physical therapy is provided or supplied, including the billing of services labeled as physical 
therapy, unless the services are provided by or under the direction of a physical therapist. 

C. A physical therapist assistant shall use the letters "PTA" in connection with his name to 
denote licensure. 

D. No person shall use the title "physical therapist assistant" or use the letters "PTA" in con- 
nection with his name or any other words, abbreviations or insignia indicating or implying directly 
or indirectly that he is a physical therapist assistant unless he has graduated from an accredited 
physical therapist assistant education program approved by the board and has met the require- 
ments of the Physical Therapy Act. 


History: Laws 1997, ch. 89, § 9. Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


61-12D-10. Licensure; qualifications; licensure from foreign schools; 
temporary licenses; reinstatement. (Repealed effective 
July 1, 2028.) 


A. An applicant for licensure as a physical therapist shall submit a completed application and 
have the following minimum qualifications: 

(1) bea graduate of an accredited physical therapy program approved by the board; 

(2) have successfully passed the national physical therapy examination approved by the 
board; and ' 

(3) have successfully passed the state jurisprudence examination. 

B. An applicant for licensure as a physical therapist who has been educated outside the United 
States shall submit a completed application and meet the following minimum qualifications in ad- 
dition to those required in Subsection A of this section: 

(1) provide satisfactory evidence that the applicant's education is substantially equivalent 
to the requirements of physical therapists educated in accredited educational programs in the 
United States, as determined by the board. If the board determines that a foreign-educated ap- 
plicant's education is not substantially equivalent, it may require completion of additional course 
work before proceeding with the application process; 

(2) provide evidence that the applicant is a graduate of a school of training that 1 is Tecog- 
nized by the foreign country's own ministry of education or similar institution; 

(3) provide written proof of authorization to practice as a physical therapist without limi- 
tations in the legal jurisdiction where the post-secondary institution from which the applicant has 
graduated is located; 
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(4) have the applicant's educational credentials evaluated by a board-approved credential 
evaluation agency; and. - 

(5) participate in an interim supervised clinical: ssinctibe period as may be prescribed ws 
the board. 

C. The board may issue an jaiturins permit to a foreign-trained applicant who satisfies the 
board's requirements. An interim permit shall be issued for ies cg a of participating in a su- 
pervised clinical practice period. 

D. If the foreign-educated physical therapist applicant is a nib of a college accredited 
by the commission on accreditation in physical therapy education, the board shall waive require- 
ments of Paragraphs (1), (2), (4) and (5) of Subsection B of this section. 

E. An applicant for licensure as a physical therapist assistant shall submit a ee appli- 
cation and meet the following minimum requirements: 

(1) be a graduate of an accredited physical therapist assistant program ee psOveR by the 
board; and 
. (2) have successfully passed the national physical therapy examination approved by the board. 

F. An applicant for licensure as a physical therapist or physical therapist assistant shall file a 
written application on forms provided by the:board: A nonrefundable application fee and the cost 
of the examination shall accompany the completed written application. 

G. Applicants who fail to pass the examinations shall be subject to requirements determined 
by board regulations prior to being approved by the board for subsequent testing. 

H. The board or its designee shall issue an expedited license to a physical therapist or physi- 
cal therapist assistant who has a valid unrestricted license from another United States licensing 
jurisdiction. 

I. Prior to licensure, if prescribed by the board, the board or its designee may issue a temporary 
nonrenewable license to a physical therapist or physical therapist assistant who has completed 
the education and experience requirements of the Physical Therapy Act. The temporary license 
shall allow the applicant to practice physical therapy under the supervision of a licensed physical 
therapist until.a permanent license is approved that shall. include passing the national physical 

therapy examination. 

J. The board or its designee may issue a temporary license to a physical therapist or physical 
therapist assistant performing physical therapy while teaching an educational:seminar who has 
met the requirements established by regulation of the board. 

K. A physical therapist or physical therapist assistant licensed under the provisions of the Physical 
Therapy Act shall renew the physical therapist's or physical therapist assistant's license as specified in 
board rules. A person who fails to renew the person's license by the date of expiration shall not practice 
physical therapy as a physical therapist or physical therapist assistant in New Mexico. 

L. Reinstatement of a lapsed license following a renewal deadline requires payment of a re- 
newal fee and late fee. 

M. Reinstatement of a physical therapist or physical therapist assistant license that has lapsed 
for more than three years, without evidence of continued practice in another state pursuant to a 
valid unrestricted license in that state, requires reapplication and payment of fees, as specified in 
board rules. The board shall PROVE RE rules establishing the qualifications for reinstatement of 
a lapsed license. 

N. The board may establish, by rule, activities to periodically assess eotirinnwe competence to 
practice physicaltherapy. —. 

O. A physical therapist shall refer a patient to the patient's licensed health care provider if: 

(1) after thirty days of initiating physical therapy intervention, the patient has not made 
measurable or functional improvement with respect to the primary complaints of the patient; pro- 
vided that the thirty-day limit shall not apply to: 

(a) treatment provided for a condition related to a chronic, neuromuscular or develop- 
mental condition for a patient previously diagnosed by a licensed health care provider as having a 
chronic, neuromuscular or developmental condition; 

(b) services provided for health promotion, wellness, fitness or maintenance purposes; or 

(ec) services provided to a patient who is participating in a program pursuant to an 
individual education plan or individual family service plan under federal law; or 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-12D-10.1 


(2) at any time, the physical therapist has reason to believe the patient has symptoms or 
conditions requiring treatment that is beyond the scope of practice of the physival therapist. 
P. As used in this section; "licensed health care provider" means: 
(1) a medical doctor or an osteopathic physician licensed pursuant to the Mee Practice 


Act [Chapter 61, Article 6 NMSA 1978]; 


(2) a chirdprattic physician licensed pursuant to.the Ghivopiectié Physician Practice Act 


[Chapter 61, Article 4 NMSA 1978]; 


(3). a podiatrist licensed pursuant to the Podiatry Act [Chapter 61, Article 8 NMSA 1978]: 
(4) a dentist licensed pursuant to the Dental Health Care: Act [Chapter 61, Article 5A 


NMSA 1978]; 


.. © (5) adoctor of oriental medicine licensed fislentand to the Acupuncture and Oriental Medi- 
cine Practice Act [Chapter 61, Article 14A NMSA 1978]; 
(6) a certified nurse: practitioner licensed pursuant to the Nursing Practicd Act. [Chap- 


ter 61, Article 3 NMSA 1978]; 


>». (7) acertified nurse-midwife licensed pursuant.to the Nursing Practice Act and registered 
with the public health division of the department of health as a certified nurse-midwife; 

(8) acertified nurse specialist licensed pursuant to the Nursing Practice Act; or 

(9) a physician assistant licensed Steeler to the Medical Practice Act av pak 61, Ar- 


ticle 6 NMSA 1978]. 


History: Laws 1997, ch. 89, § 10; 2015, ch. 144, $1; 


2021, ch. 70, § 9; 2022, ch. 39, § 53. 

Delayed repeals. — For délayed repeal of this section, 
see 61-12D-17 NMSA 1978, 

Cross references, — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. . 

The 2022 amendment, effective'May.18, 2022, revised 
qualifications for licensure as a physical therapist-and phys- 
ical therapist assistant, provided for an expedited license 
for physical therapists or physical therapist assistants 
who have a valid unrestricted license from another United 
States licensing jurisdiction, and revised the definition of 
"licensed health care provider", as used in this section; in 
the section heading, added "licensure from foreign schools; 
temporary licenses; reinstatement"; in Subsection A, de- 
leted former Paragraph A(1), which provided "be of good 
moral character", and redesignated former Paragraphs A(2) 
through A(4) as Paragraphs A(1) through A(8), respectively; 
in Subsection B, after "those required in", deleted "Para- 
graphs (1), (3) and (4) of", and deleted former Paragraph 
B(5), which related to English proficiency, and redesignated 
former Paragraph B(6) as Paragraph B(5); in Subsection E, 
deleted former Paragraph H(1), which provided "be of good 
moral character", and redesignated former Paragraphs E(2) 
and E(3) as Paragraphs E(1) and E(2), respectively, and de- 
leted former Paragraph (4); in Subsection H, after "shall 
issue", deleted "a" and added "an expedited", after "United 
States", added "licensing", and after jurisdiction", deleted 

"and who meets all requirements for licensure in New Mex- 


ico"; and in Subsection P, Paragraph P(1), after "a", deleted ©’ 


"physician" and added "medical doctor or an osteopathic 
physician", deleted former Paragraph P(2) and redesignated 
former Paragraphs P(3) through P(10) as Paragraphs P(2) 
through P(9), respectively. 

Temporary provisions. — Laws 2022, ch. 89, § 104 
provided that a:board that is required by Laws 2022, ch, 
39 to change its licensing provisions to allow for new or 


different expedited licensure shall have rules i in place and 
operational by January 1, 2023. 

The 2021 amendment, effective June 18, 2021, re- 
moved proof of legal authorization to reside and seek 
employment in the United States or its territories as a 
requirement for licensure as a physical therapist, and 
made technical amendments; in Subsection B, deleted 


_ Paragraph B(4) and redesignated former Paragraphs B(5) 


through B(7) as Paragraphs B(4) through B(6), respec- 
tively, in Subsection D, after "Paragraphs (1), (2)", changed 
"(5)" to "(4)", and. after the next occurrence of "and", 
changed "(7)" to "(6)"; and in Subsection P, Paragraph P(2), 
after "pursuant to", deleted "Chapter 61, Article 10 NMSA 
1978" and added "the Osteopathic Medicine Act". 

The 2015 amendment, effective June 19, 2015, removed 
the requirement of a prior primary care medical diagnosis 
prior to physical therapy treatment, required a physical 
therapist to refer a patient to the patient's licensed health 
care provider upon certain conditions, and defined "licensed 
health care provider"; in Paragraph (1) of Subsection B, after 
"evidence that", deleted "his" and added "the applicant's"; in 
Paragraph (2) of Subsection B, after "provide evidence that", 
deleted "he'‘and added "the applicant"; in Paragraph (5) of 
Subsection B, after "have", deleted "his" and added "the ap- 
plicant's"; in Paragraph (6) of Subsection B, after "English 
is not", deleted "his" and added "the applicant's"; in Subsec- 
tion I, after "the Physical", deleted "Therapist" and added 


_ "Therapy"; in Subsection K, after "Act shall,renew", deleted 


"his" and added "the physical therapist's or physical thera- 
pist assistant's", and after "fails to renew", deleted "his" and 
added "the person's"; and deleted former Subsection O and 


_ added new Subsections O. and P. 


ANN: OTATIONS 


Continuing education. — Absent authorization by 
the legislature, physical therapist licensing board could 
not require continuing education as a prerequisite for li- 
censure renewal. 1975 Op. Att'y Gen. No, 75-40, 


61-12D-10.1. Expedited physical therapist and physical therapist 


assistant licensure. (Repealed effective July 1, 2028.) 


A. The board shall issue an expedited license to a person licensed as a physical therapist or 
physical therapist assistant in another state or the District of Columbia who pays the required 
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fees and demonstrates that the person holds a valid, unrestricted license and is in good standing 
with the licensing board in the other licensing jurisdiction. The board shall, as soon as practicable 
but no later than thirty days, process the application and issue the expedited license in accordance 
Section 61-1-31.1 NMSA 1978. 

B. Ifthe board.issues an expedited license to a person whose prior licensing jurisdiction did not 
require examination, the board may require the person to pass an examination. 

C. The board shall determine licensing jurisdictions from which it will not accept applicants 
for expedited licensure. The board shall post the list of cacsippaceeel licensing jurisdictions on its 
website, including the specific reasons for disapproval. 


History: Laws 2022, ch. 39, § 54. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — See 2022, ch. 39 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


61-12D-11. Exemptions. (Repealed effective July 1, 2028.) 


A. The following persons are aad from licensure as physical therapists under the Physical 
Therapy Act: 

(1) a person who is pursuing a course of study leading to a degree as a physical therapist 
in an entry-level education program approved by the board and is satisfying supervised clinical 
education requirements related to his physical therapy education; and 

(2) ‘a physical therapist practicing in the United States armed services, United States pub- 
lic health service or veterans administration as based on requirements under federal regulations 
for state licensure of health care providers. 

B. Nothing in the Physical Therapy Act shall be construed as restricting persons licensed under 
any other law of this state from engaging in the profession or practice for which they are licensed. 


History: Laws 1997, ch. 89, § 11. Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


61-12D-12. Supervision. (Repealed effective July 1, 2028.) 


A. A physical therapist is responsible for patient care given by assistive personnel under his 
supervision. A physical therapist may delegate to assistive personnel and supervise selected acts, 
tasks or procedures that fall within the scope of physical therapy practice but do not exceed the 
assistive personnel's education or training. 

B. A physical therapist assistant shall function under the supervision of a physical therapist 
as prescribed by rules of the board. 

C. Physical therapy aides and other assistive personnel shall perform patient care activities 
under on-site supervision of a physical therapist. "On-site supervision" means the supervising 
physical therapist shall: 

(1) be continuously on-site and present in the department or facility where the assistive 
personnel are performing services; 

(2) be immediately available to assist the person being supervised in the services being 
performed; and 

(3) maintain continued involvement in appropriate aspects of each treatment session in 
which a component of treatment is delegated to assistive personnel. 


History: Laws 1997, ch. 89, § 12. Holding self out as physical therapist. — Even 

Delayed repeals. — For delayed repeal of this section, without an appropriate title or set of initials, an indi- 

see 61-12D-17 NMSA 1978, vidual could still be publicly professing to be a physical 
: therapist, 1957-58 Op. Att'y Gen. No. 57-316. 

ANNOTATIONS Masseur. — Masseur who merely massaged other-per- 


sons without professing to do so to relieve disease or pain 
sion,” as used in this section, calls for close, direct supervi- did not come within the provisions of former licensing act, 
sion by a licensed practitioner of the healing arts. 1957-58 but when he held himself as being able to heal or cure 


i " : diseases, he was subject to prosecution. 1941-42 Op. Att'y 
Op. Att'y Gen. No. 57-316 (rendered under prior law). Gen, No. 41-3956; 1949-50 Op. Att'y Gen. No. 50-5275. 


"Supervision", — Term "immediate personal supervi- 
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Violation of act. — While unlicensed individual, might surgeon under whose control he ostensibly works, and lack 
not be guilty of unprofessional conduct since he. works for of close, direct and personal supervision of such activities 
physicians on a prescription basis, his want of a license “by any licensed practitioner, clearly indicates a lack of com- 
plus lack of knowledge of his activities by the orthopedic pliance with this act. 1957-58 Op. Att'y Gen. No. 57-316. 


61-12D-13. Grounds for eh a aa action. (Repealed effective July 1, 
2028.) 


- The following conduct, acts or conditions constitute grounds for didcipfhary action: © 

A. practicing physical therapy in violation ofthe provisions of the»Physical'Therapy Act or 
rules adopted by the board; 

B. practicing or offering to practice beyond the scope of physical therapy practice as defined i in 
the Physical Therapy Act; j id noi 

C. obtaining or attempting to obtain a license by fraud or mikrepreseritation; 

D. engaging in or permitting the performance of negligent care by a physical therapist or by 
assistive personnel working under thé physical therapist's supervision, regardless of whether ac- 
tual injury to the patient is established; _. 

E, engaging in the performance of negligent care by : a physical therapist assistant, regardless 
of whether actual injury to the patient is established. This includes exceeding the authority to per- 
form tasks pursuant to the plan of care written by the supervising physical therapist; 

F. having been convicted of a felony in the courts of this state or any other state, territory or 
country, subject to the Criminal Offender Employment Act [28- 2-1 to 28-2-6 NMSA 197 8]. Conviction 
includes a finding or verdict of guilt, an admission of guilt or a plea of nolo contendere, A copy of the 
record of conviction, certified by the clerk of the court entering the conviction, is conclusive evidence; 

G. practicing as a physical therapist or working as a physical therapist assistant when, physi- 
cal or mental abilities are impaired by the habitual or excessive use of controlled. substances, other 
habit-forming drugs, chemicals or alcohol; 

_H._ having had a license revoked or suspended; other disciplinary action taken; or an applica- 
tion for licensure refused, revoked or suspended by the proper authorities of another state, terri- 
tory or country based upon acts by the licensee similar to acts described in this section. A certified 
copy of the record of suspension, revocation or other disciplinary acon taken by the state taking 
the disciplinary action is conclusive evidence; 

I. failing to adequately supervise assistive personnel; 

J. engaging in sexual misconduct, including engaging in or soliciting sexual relationships with 
a patient, whether consensual or nonconsensual, while a physical therapist- or physical therapist 
assistant-patient relationship exists; or sexual harassment of a patient that includes making sexual 
advances, requesting sexual favors and engaging in other verbal conduct or physical contact of a 
sexual nature while a physical therapist- or physical therapist assistant-patient relationship exists; 

K. directly or indirectly requesting, receiving or participating in the dividing, transferring, as- 
signing, rebating or refunding of an unearned fee; or profiting by means of a credit or other valu- 
able consideration such as an unearned commission, discount or gratuity in connection with the 
furnishing of physical therapy services, Nothing in this subsection prohibits the members of any 
regularly and properly organized business entity recognized by law and comprised of physical 
therapists from dividing fees received for professional services among themselves as they deter- 
mine by contract necessary to defray their joint operating expense; 

_L,. failing to adhere to the recognized standards of ethics of the physical therapy profession; 

M. charging unreasonable or fraudulent fees for services performed or not performed; 

N. making misleading, deceptive, untrue or fraudulent representations in the practice of phys- 
ical therapy; 

QO. . having been adjudged mentally incompetent by a court of competent jurisdiction; 

P. aiding or abetting an unlicensed person’to perform activities requiring a license; 

Q. failing to report to the board any act or omission of a licensee, applicant or other person that 
violates the provisions of the Physical Therapy Act; m 

R. interfering with or refusing to cooperate in an investigation or disciplinary proceeding of 
the board, including misrepresentation of facts or by the use of threats or harassment against any 
patient or witness to prevent them from providing evidence in a disciplinary proceeding; 
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S. failing tomaintain patient ochfidentiality without prior written consent or unless otherwise 
provided by law;) 

T. impersonating shiatber person ieertacte to peanties physical reaver deechitting or allowing 
any person to-use the physical therapist's or physical therapist assistant's license or migra 
physical therapy under a false or assumed name; 

U. failure to report to the board the surrendering of a license or other authorization to practise 
physical therapy in another state or jurisdiction or the surrendering of membership in any pro- 
fessional association following, in lieu of or while under disciplinary investigation by any of those 
authorities or bodies for acts or conduct similar to acts 0 or eae that would constitute grounds 
for action as defined'in this section; and © ba 

V. abandonment of patients. 


History: Laws 1997, ch. 89,813. Delayed repeals. — For delayed repeal of this section, 
ig stelo see 61-12D-17 NMSA 1978, 


61-12D-14, Consumer protection. (Repealed effective July 1, 2028.) 


A. Any person, including a licensee; corporation; insurance company; health care organization; 
health care facility; and state, federal or local governmental agency, shall report to the board any 
conviction, determination or finding that a licensee has committed an act that constitutes a viola- 
tion of the Physical Therapy Act. The person is immune from civil liability for providing informa- 
tion in good faith to the board. Failure by a'licensee to report'a violation of the Physical Therapy 
Act shall constitute grounds for disciplinary action. 

B. The board-may permit an impaired physical therapist or assistive personnel to actively par- 
ticipate in a board-approved substance abuse treatment program under the following conditions: 

(1) the board has evidence indicating that the licensee is an impaired professional; 

(2) the licensee has not been convicted of a felony relating to a controlled substance ina 
court of law of the United States or any other territory or country; 

(8) the impaired professional enters into a written agreement with the boa and complies 
with all the terms of the agreement, including making satisfactory progress in the program and 
adhering to any limitations on his practice imposed by the board to protect the public. Failure to 
enter into such an agreement shall disqualify the professional from the voluntary substance abuse 
program; and 

(4) as part of the agreement established between the licensee and the board, the licensee 
shall sign a waiver allowing the substance abuse program to release information to the board if 
the licensee does not comply with the requirements of this section or is unable to practice with 
reasonable skill or safety. 

C: The public shall have access to information pursuant to the Inspection of Public Records Act 
[Chapter 14, Article 2 NMSA 1978]. 

D. The board shall conduct its meetings and disciplinary hearings 1 in accordance with the Open 
Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

E. Physical therapists and physical therapist“assistants shall‘disclose in writing to patients if 
the referring health care practitioner i is deriving direct or indirect compensation from the referral 

‘to physical therapy. ny 

‘F. Physical therapists and physical therapist assistants’ shall disclose any financial interest in 
products they endorse and recommend to their patients. 

G. The licensee has the responsibility to ensure that the patient has knowledge of freedom of 
choice in services and products. 

H. The physical therapist or physical therapist assistant shall not promote an unnecessary 
device, treatment intervention or service for the financial gain of himself or another person. 

I. The physical therapist or physical therapist assistant shall not provide treatment interven- 
tion unwarranted by the condition of the patient, nor shall he continue treatment beyond the point 
of reasonable benefit. 

J. A person may submit a complaint regarding a physical therapist, physical therapist as- 
sistant or other person potentially in violation of the Physical Therapy Act. The board shall keep 
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all information relating to the receiving and investigation of complaints filed against licensees 
confidential until the information becomes public record according to the rau geieaaln of Public 
Records Act. 

K. Each licensee shall display a copy of his license and current renewal darifinetionG in a loca- 
tion accessible to public view at his place of practice. 


History: Laws 1997, ch. 89, § 14, Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


61-12D-15. Disciplinary actions; penalties. (Repealed effective July 1, 
2028.) ine | | 


A, The board, upon satisfactory proof that any ground enumerated in Section 13,[61-12D-13 
NMSA 1978] of the Physical Therapy Act has been violated, may take the following disciplinary 
action singly or in combination: 

(1). issue a letter of censure or reprimand; 

(2) issue a restricted license, including requiring the licensee to report regularly to the 
board on matters related to the grounds for the restricted license; : 

(3): suspend a license for a period determined by the board; 

(4) revoke a license; ) 

(5) refuse to issue or renew a license; 

(6). impose fines in accordance with the Physical Therapy Act; and . 

(7) accept a voluntary surrendering of a license. 

B. Disciplinary actions of the board shall be taken in accordance with the Uniform Licensing 
Act [61-1-1 through 61-1-31 NMSA 1978]. 

C. The board may institute any legal proceedings necessary to effect compliance with the Phys- 
ical Therapy Act, including: 

(1) receiving and investigating complaints filed against licensees; 

(2). conducting an investigation at any time and on its own initiative without receipt of: a 
written complaint if the board has reason to believe that there may be a violation of the Physical 
Therapy Act; 

(3) issuing subpoenas and compelling the attendance of witnesses or r the production of 
documents relative to the case; and 

(4) appointing hearing officers. Hearing officers shall prepare and submit to the board 
findings of fact, conclusions of law and an order that shall be reviewed and voted upon by the 
board. 


History: Laws 1997, ch. 89, § 15. ' Delayed repeals. — For delayed repeal of this section, 
see 61-12D-17 NMSA 1978, 


61-12D-16. Unlawful practice; criminal and civil penalties; injunctive 
relief. (Repealed effective July 1, 2028.) 


A. A person who engages in an activity requiring a license pursuant to the provisions of the 
Physical Therapy Act and who fails to obtain the required license; who violates any provision of 
the Physical Therapy Act; or who uses any word, title or representation to induce the false belief 
that the person is licensed to engage in the practice of physical therapy is guilty of a misdemeanor 
and shall be punished by a fine of not more than one thousand dollars ($1, 000) or by nr RODS R 
of not more than one year, or both. 

B. The board may apply for injunctive relief in any court of competent jurisdiction to enjoin a 
person from committing an act in violation of the Physical Therapy Act. Such injunction proceedings 
shall be in addition to and not in lieu of penalties and other remedies in the Physical Therapy Act. 

C. The board may assess a civil penalty of up to one thousand dollars ($1,000) for a first of- 
fense and up to five thousand dollars ($5,000) for a second or subsequent offense against a licensee 
who aids or abets an unlicensed person to directly or indirectly evade the Physical Therapy Act or 
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the applicable licensing laws; or permits his license to be used by an unlicensed person with the 
intent to evade the Physical Therapy Act or the applicable licensing laws, pursuant to the notice 
of hearing and appeal procedures pursuant to the Uniform Licensing Act [61-1-1 through 61-1-31 
NMSA 1978]. The civil penalties provided in this subsection are in addition to other disciplinary 
measures provided in the Physical Therapy Act. Civil penalties shall be deposited with the state 
treasurer to the credit of the current school fund. 


History: Laws 1997, ch. 89, § 16. Delayed repeals. — For delayed repeal of this section, 


see 61-12D-17:NMSA 1978. 


61-12D-17. Termination of agency life; delayed repeal, (Repealed 
effective July 1, 2028.) 


The physical therapy board is terminated on July 1, 2027 pursuant to the Sunset Act [12-9-11 to 
12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions of the Physi- 
cal Therapy Act until July 1, 2028. Effective July 1, 2028, the Physical Therapy Act is repealed. 


History: Laws 1997, ch. 89, § 17; 2003, ch. 428, § 13; 
2009, ch. 96, § 10; 2015, ch. 119, § 14; 2021, ch. 50, § 10. 

The 2021 amendment, effective June 18, 2021, ex- 
tended the sunset date for the physical therapy board, 
and changed "July 1, 2021" to "July 1, 2027" and "July 1, 
2022" to "July 1, 2028". 


The 2009 amendment, effective July 1, 2009, extended 
the termination date to July 1, 2015 and ‘the repeal date 
to July 1, 2016. 

The 2003 amendment, effective July 1, 2003, in the 
first sentence substituted "2009" for "2003" and in the sec- 
ond and third sentences substituted "2010" for "2004", 


The 2015 amendment, effective June 19, 2015, ex- 
tended the termination date for the physical therapy 
board to July 1, 2021, and the repeal date to July 1, 2022. 


61-12D-18. Temporary provision; existing regulations; licensure under 
prior law. (Repealed effective July 1, 2028.) 


A. Existing rules regarding physical therapy services shall remain in effect until new rules are 
adopted pursuant to the provisions of the Physical Therapy Act. 

B. A person licensed to perform physical therapy services pursuant to the provisions of prior 
law, whose license is valid on July 1, 1997, is entitled to renew his license pursuant to the provi- 
sions of the Physical Therapy Act. 


History: Laws 1997, ch. 89, § 18. Delayed repeals. — For delayed repeal of this section, 


see 61-12D-17 NMSA 1978. 


61-12D-19. Temporary provision; board members to continue. 
(Repealed effective July 1, 2028.) 


On the effective date of this act, members serving on the physical therapists' licensing board 
shall continue to serve on the physical therapy board until their terms expire; thereafter, the gov- 
ernor shall appoint board members as provided in the Physical Therapy Act. 


History: Laws 1997, ch. 89, § 20. Delayed repeals. — For delayed repeal of this section, 


see 61-12D-17 NMSA 1978... 


ARTICLE 12E_ 
Naprapathic Practice 


Sec. Sec. 

61-12E-1.. Repealed. 61-12E-5. Repealed. 
61-12E-2. Repealed. 61-12K-6. Repealed. 
61-12E-3. Repealed. 61-12K-7. Repealed. 
61-12K-4. Repealed. 61-12E-8. Repealed. 
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Sec. 

61-12E-9. Reale 
61-12E-10. Repealed. 
61-12E-11. Repealed. 
61-12-12... Repealed. 
61-12E-13, Repealed. 


61-12E-1. Repealed. 
Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12-1 


NMSA 1978, as enacted by Laws 2008, ch. 60, § 1, relating 
to the short title of the Naprapathic Practice Act, effective 


61-12E-2. Repealed. 
Repeals. — Laws 2011, ch. 31, § 16 repealed 61-128-2 


NMSA 1978, as enacted by Laws 2008, ch, 60,'§ 2, relat- 
ing to definitions, effective July 1, 2011. For provisions 


61-12E-3, Repealed. 
Repeals. — Laws 2011, ch, 31, § 16 repealed 61-12-83 


NMSA 1978, as enacted by Laws 2008, ch. 60, § 3, relat- 
ing to licensure, effective July 1, 2011. For provisions of 


61-12E-4. Repealed. 
Repeals, — Laws 2011, ch. 31, § 16 repealed 61-12EK-4 


NMSA 1978, as:enacted by Laws 2008, ch. 60, § 4, relat- 
ing to practice of naprapathy, effective July 1, 2011, For 


61-12E-5. Repealed. 
Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E+5 


NMSA 1978, as enacted by Laws 2003, ch. 60, §.5, relat- 
ing to education and professional qualifications, effective 


61-12E-6. Repealed. av 
Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E-6 


NMSA 1978, as enacted by Laws 2003, ch. 60, § 6, re- 
lating to license applications, effective. July 1,-2011. For 


61-12E-7. Repealed. 
Repeals, — Laws 2011, ch. 31, § 16 repealed 61-12H-7 


NMSA 1978, as enacted by Laws 2003, ch. 60, § 7, relating 
to designation as naprapath, effective July 1, 2011. For 


61-12E-8. Repealed. 
Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12EK-8 


NMSA 1978, as enacted by Laws 2003, ch. 60, § 8; relat-." 


ing to license display, effective July 1, 2011. For provisions 


61-12E-9. Repealed. 


Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12K-9 
NMSA 1978, as enacted by Laws 2008, ch. 60, § 9, relating 
to the naprapathic practice board, effective July 1, 2011, 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-12E-9 


Sec. 3 j 
61-12E-14. Repealed. 


~ 61-12E-15, Repealed. 


61-12E-16. Repealed. 
61-12H-17, Repealed, 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


of former section, see the 2010 NMSA 1978 on NMOne 
seb com, 


ee 


former section, see the 2010 NMSA 1978 on NMOne 
Source.com., b Ky 


provisions of former section, see the 2010 NMSA 1978 on 


Aa chro com, 


; 


July 1; 2011. For provisions of former section, see the 2010 
.NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource,com. 


of former section, see the 2010 NMSA 1978 on NMOne 
Source.com, 


For provisions of former section, see the 2010 ae 1978 
on NMOneSource.com. 
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61-12E-10 


61-12E-10. Repealed. 


-Repeals. — Laws 2011, ch. 31, § 16, repealed 61-12E- 
10 NMSA 1978, as enacted by Laws 2003, ch. 60, § 10, 
relating to duties of the board, effective July 1, 2011. For 


61-12E-11. Repealed. 


Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E- 
11 NMSA 1978, as enacted by Laws 2008, ch. 60, § 11, 
relating to license renewal, effective July 1, 2011. For 


61-12E-12. Repealed. 


Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E-12 
NMSA 1978, as enacted by Laws 2003, ch. 60, § 12, relat- 
ing to license fees, effective July 1, 2011. For provisions 


61-12E-13. Repealed. 


Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E- 
13 NMSA 1978, as enacted by Laws 2008, ch. 60, § 13, 
relating to the naprapathy fund, effective July 1, 2011. For 


61-12E-14,. Repealed. 


Repeals, — Laws 2011, ch. 31, § 16 repealed 61-12H-14 
NMSA 1978, as enacted by Laws 20038, ch. 60, § 14, relat- 
ing to administrative hearings, effective July 1, 2011. For 


61-12E-15. Repealed. 


Repeals. — Laws 2011, ch. 31, § 16 repealed 61-12E-15 
NMSA 1978, as enacted by Laws 2008, ch. 60, § 15, re- 
lating to offenses and criminal penalties, effective July 1, 


61-12E-16. Repealed. 


Repeals, — Laws 2011, ch: 31, § 16 repealed 61-12E-16 
NMSA 1978, as enacted by Laws 20038, ch. 60, § 16, relat- 
ing to violations of act and civil penalties, effective July 1, 


61-12E-17. Repealed. 


Repeals, — Laws 2011, ch. 31, § 16 repealed 61-12E-17 
NMSA 1978, as enacted by Laws 2003, ch. 60, § 17, relat- 
ing to termination of agency life, effective July 1, 2011. For 


NAPRAPATHIC PRACTICE 


- 61-12E-17 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource,com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


of former séction, see the 2010 NMSA 1978 on NMOne 
Source.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2010. NMSA 1978 on 
NMOneSource.com. 


2011, For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com. 


2011. For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 12F | 


Naprapathic Practice 


Sec. 

61-12F-1. Short title. 

61-12F-2. Definitions. 

61-12F-3. Naprapathic task force created. 

61-12F-4, Practice of naprapathy; description. 
61-12F-5. License required; exceptions; registration. 
61-12F-6. Requirements for licensing. 


Sec. 

61-12F-7. Designation as naprapath; display of license. 
61-12F-8. License renewal. 

61-12F-9. License fees. 

61-12F-10. Offenses; criminal penalties. 

61-12F-11. Violation; civil penalties. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-12F-1A PROFESSIONAL AND OCCUPATIONAL LICENSES 61-12F-4 


61-12F-1. Short title. 


Sections 4 through 14 [61-12F-1 to 61-12F-11 NMSA 1978] of this act may be cited as the "Na- 
prapathic Practice Act". 


History: Laws 2011, ch. 31, § 4. Effective dates. — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathie Practice 
Act, effective July 1, 2011. 


61-12F-2. Definitions. 


As used in the Naprapathic Practice Act: 
A. "board" means the New Mexico medical board; and 
B.. "licensee" means a person licensed by the board.to practice naprapathy. 


History: Laws 2011, ch. 81, § 5. Effective dates, — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathiec Practice 
Act, effective July 1, 2011. 


61-12F-3. Naprapathic task force created. 


A. The "naprapathic task force" is created under the direction of the board. The naprapathic 
task force shall advise the board regarding licensure of naprapaths, approval of naprapathy cur- 
ricula and any other matters that are necessary to ensure the training and licensure of napra- 
paths. 

B. The naprapathic task force shall be composed of no fewer than two licensees, appointed by 
the board, who are residents of the state. Vacancies on the naprapathic task force shall be filled by 
appointment by the board. 

C. The naprapathic task force shall develop guidelines for the board to consider in regard 
to: 

(1) regulating the licensure of naprapaths and the practice of naprapathy and establish- 
ing minimum qualifications and hours of clinical experience required for aI CSBSRASE asa napna: 
path; 

(2) prescribing the manner in which records of examinations and ay wear shall be kept 
and maintained; 

(3) providing standards for professional responsibility and conduct: 

(4) identifying disciplinary actions and circumstances that require disciplinary action; 

(5) developing a means to provide information to all licensees in the state; 

(6) providing for the investigation of complaints against licensees or persons holding 
themselves out as practicing naprapathy in the state; 

(7) providing for the publishing of information for the public about licensees and the prac- 
tice of naprapathy in the state; 

(8) providing for an orderly process for reinstatement of a license; 

(9) establishing criteria for acceptance of naprapathy credentials or licensure from an- 
other jurisdiction; 

(10) providing criteria for advertising or promotional materials; and 

(11) any other matter necessary to implement the Naprapathic Practice Act. 


History: Laws 2011, ch. 31, § 6. Effective dates. — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, 8§ 4 through 14, the Naprapathiec Practice 
Act, effective July 1, 2011, 


61-12F-4. Practice of naprapathy; description. 


A. Naprapathic practice includes the diagnosis and treatment of persons with connective 
tissue disorders through the use of special techniques, review of case history, examination and 
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palpation or treatment of a:person by the use of connective tissue manipulation, exercise, postural 
counseling, nutritional counseling: and the application or use of heat, cold, light, water, radiant 
energy, electricity, sound and air and assistive devices for the purpose of preventing, correcting or 
alleviating a physical disability. Naprapathic practice does not include surgery, acupuncture, Chi- 
nese herbal medicine, pharmacology or invasive diagnostic testing. 
. B. A naprapath treats contractures, muscle spasms, inflammations, scar seis formation, aay 
hesions, lesions, laxity, hypotonicity, rigidity, structural imbalances, bruises, contusions, muscular 
atrophy and partial separation of connective tissue fibers. 
Naprapathic practice may require the: » 
(1) performance of specialized tests and measurements; 
(2) administration of specialized treatment procedures; and 
(3) ‘establishment and modification of naprapathic treatment programs! 
D. Anaprapath may advise, supervise or teach another in the performance of naprapathy. 
E. Anaprapath shall refer to a licensed physician any patient whose medical condition should, 
at the time of evaluation: or treatment, be determined to Dene beyond the Bape of practice of the 
naprapath. YR é" | iat 


History: Laws 2011, ch. 81, § 7. Effective dates. — Laws 2011, ch.'31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14; the Naprapathic Practice 
Act, effective July 1, 2011. 


61-12F-5. License required; exceptions; apistneibil! 


A. A person shall not practice naprapathy in the state without a valid license issued by the board. 

B. A person who is a naprapath practitioner employed by a federal government facility or 
agency in New Mexico is not required to be licensed pursuant to the Naprapathic Practice Act. 

C. A person who is enrolled in a program approved by the board to provide training for napra- 
paths or a person receiving continuing educational training to practice naprapathy is not required 
to be licensed or registered with the board. 

D. A person teaching, advising or supervising students of naprapathy or teaching PonEnuine 
education for naprapaths shall not practice eg US in aa Mexico without a license by the 
board unless: 

(1) that person is in the state for less than one month; 
(2) that person is registered with the board as a teacher, advisor or supervisor; and 
(3) the practice occurs in the course of that person's duties as a teacher, advisor or supervisor. 

E, Nothing in the Naprapathic Practice Act shall be construed to prevent a person qualified as 
a member of a recognized profession, the practice of which requires a license or is regulated pursu- 
ant to the laws of New Mexico, from rendering services within the scope of the person's license or a 
state rule adopted to regulate the profession; provided that the person does not make a represen- 
tation as being a naprapath. i 


History: Laws 2011, ch. 31, § 8. Effective dates. — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathie Practice 
Act, effective July 1, 2011. 


61-12F-6. Requirements for licensing. 


A. The board shall grant a license to practice naprapathy to a person who: 
(1) is at least twenty-one years of age; 

(2) has submitted to the board: 
(a) acompleted application for lioeteaine ona ere provided by the et 
(b) required documentation as required by the board; and 
(c) the required fees; 

(3) has graduated from a bap tea college-level program or an equivalent program ap- 

proved by the board; 
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(4) has completed, in not less than three years, a four-year academic curriculum in na- 
prapathy that is approved by the board, and the person has successfully completed one hundred 
thirty-two hours of academic credit, including sixty-six credit hours in basic science courses with 
emphasis:on the study of connective tissue, and sixty-six credit hours in clinical naprapathic sci- 
ence, theory and application; 

(5) has passed the national:board of naprapathic examiners examination or holds a valid 
license as a naprapath in another jurisdiction; and 

(6) has met all other requirements of the board. 

B. The board may require a personal interview with an applicant to evaluate that person's 
qualifications for a license. 


History: Laws 2011, ch. 31, § 9. Effective dates. — Laws 2011, ch: 31, §:17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathic Practice 
Act, effective July 1, 2011. 


61-12F-7. Designation as naprapath; display of license. 


A,., A licensee is designated a "naprapath" and may use that title in connection with the prac- 
tice of the profession of naprapathy. 

B. A licensee may use the title "doctor of naprapathy" or the letters "D.N." following the li- 
censee's name to indicate the licensee's professional status. 

C. A licensee shall display the licensee's license and diplomas in the licensee's place of business 
in a location clearly visible to the licensee's patients. 


History: Laws 2011, ch. 31, § 10. Effective dates. — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathic Practice 
Act, effective July 1, 2011. 


61-12F-8. License renewal. 


A. The board shall review licenses for renewal annually, and all licenses to be renewed-shall be 
renewed on July 1. Applicants for license renewal shall submit: 
(1) arenewal application on a form provided by the board; and 
(2) except as provided in Section 61-1-34 NMSA 1978, a license renewal fee. 
B. . The board may require proof of continuing education or other proof of competence:as a re- 
quirement for renewal. 


History: Laws 2011, ch. 31, § 11; 2020, ch. 6, § 34. children, and for certain veterans: and in Subsection A, 
The 2020 amendment, effective July 1, 2020, pro- Paragraph A(2), added "except as provided in Section 61- 
vided an exception to the license renewal fee for qualified 1-34 NMSA 1978", | 


military service members, their spouses and dependent 


61-12F-9. License fees. 


Except as provided in Section 61-1- 34 NMSA 1978, the board shall establish a schedule of rea- 
sonable administrative and licensing fees, but an individual fee shall not exceed one thousand 
dollars ($1,000). 


History: Laws 2011, ch. 81, § 12; 2020, ch. 6, § 35. service members, their spouses and dependent children, 
The 2020 amendment, effective July 1, 2020, provided and for certain veterans; and added "Except as provided 


an exception to the licensure fee for qualified military in Section 61-1-34 NMSA 1978". 


61-12F-10. Offenses; criminal penalties. 


A person who practices naprapathy without a license is guilty of a misdemeanor and shall be 
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 
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History: Laws 2011, ch. 31, § 138. Effective dates. — Laws 2011, ch. 31, § 17 made Laws 
2011, ch. 31, §§ 4 through 14, the Naprapathic Practice 
Act, effective July 1, 2011. 


61-12F-11. Violation; civil penalties. 


The board may fine any person who intentionally violates the provisions of the Naprapathic 
Practice Act up to one thousand dollars ($1,000) or may suspend or revoke the licensee's authority 
to practice naprapathy in New Mexico. 


History: Laws 2011, ch. 31, § 14. of the naprapathic practice board shall be transferred to 
Effective dates. — Laws 2011, ch. 31, § 17 made Laws the'New Mexico medical board. 
2011, ch. 31, §§ 4 through 14, the Naprapathic Practice B. On the effective date of this act, contractual obliga- 
Act, effective July 1, 2011. tions of the naprapathic practice board are binding on the 
Temporary provisions. — Laws 2011, ch. 31, § 15, New Mexico medical board, 
provided: C, On the effective date of this act, all references in 
A. On July 1, 2011, all functions, appropriations, law to the naprapathic practice board shall be deemed to 
money, records, furniture, equipment and other, property be references in law to the New Mexico medical board. 
ARTICLE 12G 
- Naturopathic’ Doctors' Practice 
Sec. Sec. 
61-12G-1. Short title. 61-12G-8. Prohibitions. 
61-12G-2. Definitions. 61-12G-9. Exemptions. 
61-12G-3. Qualifications for licensure. 61-12G-10. Protected titles. 
61-12G-4. Approved naturopathic medical educational 61-12G-11. Naturopathic doctors' advisory council cre- 
program, ated: 
61-12G-5, Display of license. 61-12G-12, Council duties. 
61-12G-6. Scope of practice, 61-12G-18. License expiration; renewal; denial; revoca- 
61-12G-7. Referral requirement. ‘tion; continuing education. 


61-12G-1. Short title. 


Sections 1 through 13 [61-12G-1 through 61-12G-13 NMSA 1978] of this act may be cited as the 
"Naturopathic Doctors’ Practice Act". 


History: Laws 2019, ch, 244, § 1. . | IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but; pursuant to N.M. Const., art. ) 


61-12G-2. Definitions. 


As used in the Naturopathic Doctors’ Practice Act: 

A. "approved naturopathic medical educational program" means an educational program that 
the board has approved as meeting the requirements of Section 4 [61-12G-4 NMSA 1978] of the 
Naturopathic Doctors' Practice Act that prepares naturopathic doctors for the practice of naturo- 
pathic medicine; 

B. "association" means an entity that is approved by the American association of naturopathic 
physicians, which entity represents the interests of naturopathic doctors in the state; 

C. "biological product" means any of the following that is applicable to the prevention, treat 
ment or cure of a disease or condition of human beings: 

(1) a virus; a 
(2) a therapeutic serum; D A 

(8) a toxin; 

(4) an antitoxin; 

(5) avaccine; 

(6) blood; 
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(7) ablood component or derivative; 

(8) an allergenic product; 

(9) a protein, except any chemically synthesized polypeptide; 

(10) aproduct that is analogous to any of the products listed in Paragraphs (1) through (9) 
of this subsection; or 

(11) arsphenamine, a derivative of arsphenamine or any other trivalent organic arsenic 
compound; 

D. “board" means the New Mexico medical board established pursuant to the Medical Practice Act; 

E. "clinical laboratory procedure" means the use of venipuncture consistent with naturopathic 
medical practice, commonly used diagnostic modalities consistent with naturopathic practice, 
the recording of a patient's health history, physical examination, ordering and interpretation of 
radiographic diagnostics and other standard imaging and examination of body orifices, exclud- 
ing endoscopy and colonoscopy. "Clinical laboratory procedure" includes the practice of obtaining 
samples of human tissues, except surgical excision beyond surgical excision that is authorized as 
a minor office procedure; 

F. "controlled substance" means a drug, substance or immediate precursor enumerated in 
Schedules I through V of the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]; 

G. "council" means the naturopathic doctors' advisory council; 

H. "dangerous drug" has the same meaning as set forth in Section 26-1-2 NMSA 1978; 

I. "drug" has the same meaning as set forth in Section 26-1-2 NMSA‘1978; 

J. “homeopathic medicine" means a system of medicine based on the use of infinitesimal doses 
of substances capable of producing symptoms similar to those of the disease treated, as listed in 
the homeopathic pharmacopoeia of the United States; 

K. "hygiene" means the use of RP y rays techniques, including personal hygiene, asepsis, s, pub- 
lic health and safety; 

L. “laboratory examination" means: 

(1) phlebotomy; 

(2) aclinical laboratory procedure; 

(3) an orificial examination; 

(4) a physiological function test; or 

(5) a screening or test that the board has authorized naturopathic doctors to perform, 
when indicated, which results are interpreted by the naturopathic doctor;, . 

M. "legend drug" means a drug that is an unscheduled dangerous drug; 

N. "license" means a license issued by the board to an individual pursuant to the Naturopathic 
Doctors' Practice Act and board rules authorizing that individual to practice naturopathic medi- 
cine in the state; ! a i : ro ic, eae 

O. "licensee" means a naturopathic doctor licensed by the board'to practice naturopathic medi- 
cine in the state; 

P. "minor office procedure" means minor surgical care and procedures, including: 

(1) surgical care incidental to superficial laceration, lesion or abrasion, excluding surgical 
care to treat a lesion suspected of malignancy; m 

(2) . the removal of foreign bodies located in Buchel structures, escluding the globe of 
the eye; : 

(3) alps point Sete 

(4) dermal stimulation; 

(5) .allergy testing and treatment; and 

(6) the.use of antiseptics and topical or local anesthetics; 

Q. "naturopathic doctor" means an individual licensed pursuant to the Naturopathic Bocture 
Practice Act as a naturopathic doctor to practice naturopathic medicine in the state; 

R. "naturopathic medicine" means: 

(1) a system of health care for the prevention, diagnosis and treatment. of human health 
conditions, injury and disease; 
(2) the promotion or restoration of health; and 
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(3) the support and stimulation of a patient's inherent»self-healing processes through pa- 
tient education and the use of naturopathic therapies and therapeutic substances; 

S. "naturopathic physical medicine" means the use of one or more of the following physical 
agents in a manner consistent with naturopathic medical practice on a part or the’ whole of the 
body, by hand or by mechanical means, in the resolution of a human ailment or conditions: 

(1)°* air; a 
(2) water; 
(3) heat; 
(4) cold; 
(5) sound; 
(6) light; 
(7) electromagnetism; 
(8) colon hydrotherapy; 
(9) soft tissue therapy; 
(10) joint mobilization; 
(11) therapeutic exercise; or 
(12) naturopathic manipulation; 
T. “naturopathic therapy" means the use of: 
(1) naturopathic physical medicine; 
(2) suggestion; 
(3) hygiene; 
(4) a therapeutic substance; 
(5) a dangerous drug; 
(6) nutrition and food science; 
(7) homeopathic medicine; 
(8) aclinical laboratory procedure; or 
(9) a minor office procedure; 

U. "nutrition and food science" means the prevention and treatment of disease or other human 
conditions through the use of food, water, herbs, roots, bark or natural food elements; 

V. "prescription" has the same meaning as set forth in Section 26-1-2 NMSA 1978; 

W. "professional examination" means a competency- based national naturopathic doctor licens- 
ing examination administered by the North American board of naturopathic examiners or its suc- 
cessor agency, which board has been nationally recognized to administer a naturopathic examina- 
tion that represents federal standards of education and training; 

X. "suggestion" means a technique using: 

(1) biofeedback; 

(2) hypnosis; 

(3) health education; or 

(4) health counseling;and 

Y. "therapeutic substance" means any of the following exemplified in a standard naturopathic 
medical text, journal or pharmacopeia: | , 

(1) a vitamin; "9 

(2) amineral; 

(3) a nutraceutical; 

(4) a botanical medicine; 

(5) oxygen; 

(6) a homeopathic medicine; 

(7) a hormone; 

(8) ahormonal or pharmaceutical contraceptive device; or 
(9) other physiologic substance. 


History: Laws 2019, ch, 244, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ere 
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61-12G-3. Qualifications for licensure. 


The board shall license an applicant a 
A. is of good moral character, in accordance with standards established by rules of the board; 
B. submits, in accordance with rules of the board, the following items to the board: 
(1) an application for licensure designed and approved by the board and submitted in ac- 
cordance with rules of the board; 
(2) except as provided in Section 61-1-34 NMSA 1978, an application fee submitted in an 
amount and manner established by rules of the board; 
(3) evidence that the applicant has graduated from an approved naturopathic medical 
educational program; 
(4) evidence that the applicant has passed a professional examination; 
(5) evidence that the applicant has passed a state jurisprudence examination that meets 
standards established in rules of the board; and 
(6) evidence of professional liability insurance with policy limits not less than prescribed 
by the board; | 
C. is determined by the board, upon recommendation by the council, to be physically and men- 
tally capable of safely practicing naturopathic medicine with or without reasonable accommoda- 
tion; and 
D. has not had a license to practice naturopathic medicine or other health care license reg- 
istration or certificate refused, revoked or suspended by any other jurisdiction for reasons that 
relate to the applicant's ability to skillfully and safely practice naturopathic medicine unless that 
license, registration or certification has been restored to good standing by that jurisdiction. 


History: Laws 2019, ch. 244, § 3; 2020, ch. 6, § 36. and for certain veterans; and in Subsection B, Paragraph 


The 2020 amendment, effective July 1, 2020, provided B(2), added "except as provided i in Section 61-1-34 NMSA 
an exception to the licensure fee for qualified military 1978". 


service members, their spouses and dependent children, 


61-12G-4.: Approved naturopathic medical educational program. 


With the advice and consent of the council, the board shall establish by rule guidelines for an ap- 

proved naturopathic medical educational program, which guidelines shall meet the following re- 

quirements and the board's specifications for the education of naturopathic doctors. The approved 
naturopathic medical educational program shall: . 

A. offer graduate-level, full-time didactic and supervised clinical training; 

B. be accredited, or shall have achieved candidacy status for accreditation, by the council on 
naturopathic medical education or an equivalent federally recognized accrediting body for naturo- 
pathic medical programs that is also recognized by the board; and 

C. be conducted by an institution, or a division of an institution of higher education, that: 

(1) is accredited or is a candidate for accreditation by a regional or national institutional 
accrediting agency recognized by the United States secretary of education or a diploma-granting, 
degree-equivalent college or university; or | | 

(2) meets equivalent standards for recognition of accreditation established i in rules of the 
board for medical education programs offered in Canada. 


History: Laws 2019, ch. 244, § 4, IV, § 238, was effective June. 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,M. Const., art. 


61-12G-5. Display of license. 


A licensee shall display the licensee's. license in the. licensee's place of business in a location 
clearly visible to the licensee's patients and shall also ‘display evidence of the licensee having com- 
pleted an approved naturopathic medical educational program. 
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History: Laws 2019, ch. 244, § 5. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-12G-6. Scope of practice. 


A. A licensee may practice naturopathic medicine only to provide primary care, as "primary 
care" is defined in rules of the board, as follows: 
(1) in collaboration with a physician licensed pusauant to the Medical Practice Act [Chap- 
ter 61, Article 6 NMSA 1978]; and 
(2) in alignment with naturopathic medical adaaatan to: 

(a) perform physical examinations; 

(b) order laboratory examinations; 

(c) order diagnostic imaging studies; 

(d) interpret the results of laboratory examinations for diagnostic purposes; 

(e) order and, based on a radiologist's report, take action on diagnostic imaging stud- 
ies in a manner consistent with naturopathic training; 

(f) prescribe, administer, dispense and order the class of drugs that excludes the 
natural derivatives of opium, which are morphine and codeine, and related synthetic and semi- 
synthetic compounds that act upon opioid receptors; 

(g) after passing a pharmacy examination authorized by rules of the board, prescribe, 
administer, dispense and order: 1) all legend drugs; and 2) testosterone products and all drugs 
within. Schedules III, IV. and V of the Controlled Substances Act, excluding all benzodiazapines, 
opioids and opioid derivatives; * 

(h) administer intramuscular, intravertane? ‘eae tanediae: intra-articular and intra- 
dermal injections of substances appropriate to naturopathic medicine; 

(i) use routes of administration that include oral, nasal, auricular, ocular, rectal, vagi- 
nal, transdermal, intradermal, subcutaneous, intravenous, intra-articular and Tecan ah ah con- 
sistent with the education and training of a naturopathic doctor; 

(j) perform naturopathic physical medicine; USAR f i OBI Si 

(k)’ employ the use of naturopathic therapy; and , 

(1) use therapeutic devices, barrier contraception, intrauterine e vibaen hormonal and 
pharmaceutical contraception and durable medical equipment. 3 

B. As used in this: section, "collaboration" means ‘the process by ewihils a Noatassel physibian 
and a naturopathic eae sagh ae ae to the health care and medical treatment of patients; 
provided that: 

(1) each volblievatdr performs actions that the scllitierator i is licensed or otherwise autho- 
rized to perform; and 

(2) collaboration shall not be construed to require the physical presence of the licensed 
ae at the time and “dea services are inti 


History: Laws 2019, ch. 244, ; 6; 2021, ch. 54, § 30. in Subsection A; iedcdeet A(1),:after "Medical Practice 
The 2021 amendment, effective June 18, 2021, re- Act", deleted "or the Osteopathic Medicine Act". 
moved a reference to the Osteopathic Medicine Act; and 


61-12G-7. Referral requirement. 


_A licensee shall refer to a physician authorized to practice in the state under the Medical 
Practice Act [Chapter 61, Article 6 NMSA 1978] any patient whose medical condition should, 
at the time of evaluation or treatment, be determined to be beyond the scope of practice of the 
licensee. 


History: Laws 2019, ch. 244, § 7; 2021, ch. 54, § 31. The 2021 amendment, effective Jong 18, 2021, after 
. "Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 
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61-12G-8. Prohibitions. 


A licensee shall not: 
A. provide care outside of the scope of primary care, as that term is defined in rules of the 
board; 
B. perform surgery outside of the scope of minor office procedures sarhureea in the employ- 
ment of naturopathic therapy; 
C. use general or spinal anesthetics; 
D. administer ionizing radioactive substances for therapeutic purposes; 
E. perform a surgical procedure using a laser device; 
F. perform a surgical procedure involving any of the following areas of the tN that extend 
beyond superficial tissue: 
(1) eye; 
(2) ear; 
(3) tendon; 
(4) nerves; 
(5) veins; or 
(6) artery; 
G. perform a surgical abortion; 
H. treat any lesion suspected of gpa or rages surgical removal; or” 
I. perform acupuncture. 


History: Laws 2019, ch. 244,88. - . IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


4 


61- 12G-9. Exemptions. 


Nothing in the Naturopathic Doctors' Practice Act shall be construed to prohibit or to restrict: 

A. the practice of a health care profession by an individual who is licensed, certified or regis- 
tered under other laws of this state and who is performing services within the individual's autho- 
rized scope of practice; 

B. the practice of naturopathic MH by. a student enrolled in an approved naturopathic 
medical educational program; provided that the practice of naturopathic medicine by a student 
is performed pursuant to a course of instruction or an assignment from an instructor and under 
the supervision of the instructor who is a licensee or a duly licensed professional in the instructed 
field; 

C. any beraod that sells a vitamin or herb from providing information about the espana or 
herb; 

D. the practice of naturopathic medicine by persons who are licensed to practice in any other 
state or district in the United States and who enter this state to consult with a naturopathic doc- 
tor. of this state; provided that the consultation is limited to examination, recommendation or 
testimony in litigation; or 

E. any person or practitioner who is not licensed as a naturopathic doctor from recommend- 
ing ayurvedic medicine, herbal remedies, nutritional advice, homeopathy or other therapy that 
is within the scope of practice of the Unlicensed Health Care Practice Act [61-35-1 NMSA 1978]; 
provided that the person or practitioner shall not: 

(1) use a title protected pursuant to Section 10 [61-12G-10 NMSA 1978] of the Naturo- 
pathic Doctors’ Practice Act; 

(2) represent or assume the character or appearance of a licensee; or 

(3) otherwise use a name, title or other designation that indicates or implies that the per- 
son is a licensee. 


History: Laws 2019, ch. 244, § 9. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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61-12G-10. Protected titles. 


A. A licensee shall use the title "naturopathic doctor". and the recognized abbreviation 
"N, D. ay 
Bi A licensee has the exclusive right to use the following terms in reference to the licensee's 
self: 
(1) “naturopathic doctor"; 
(2) "doctor of naturopathic medicine"; 
(3). "doctor of naturopathy"; 


(4) "N.D."; 

(5) "ND"; 

(6) "NMD"; and 
(7) "N.M.D.", 


_C.. An individual represents the individual's self to be a naturopathic doctor when the indi- 
vidual uses or adopts any of the following terms in reference to the individual's self: 
(1) "naturopathic doctor"; _ 
(2) "doctor of naturopathic medicine"; 
(3) "doctor of naturopathy"; 


(4) "N.D.": 

(5) "ND": 

(6) "NMD"; and 
(7) "N.M.D.". 


D. An individual shall not represent the individual's self to the public as a netevapatine doctor, 
a doctor of naturopathic medicine or a doctor of naturopathy, or as being otherwise authorized to 
practice naturopathic medicine in the state, unless the individual is a licensee. 

E. A licensee shall not represent the licensee's self as a "naturopathic physician"; provided that 
representing that the licensee is a member of an organization that uses the term "naturopathic 
physicians" in the organization's name shall not be construed to be a violation of the provisions of 
this subsection. 


History: Laws 2019, ch. 244, § 10. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


61-12G-11. Naturopathic doctors' advisory council created. | 


A. The "naturopathic doctors' advisory council" is created as a council to the board under the 

direction of the board. The council shall advise the board regarding: 

(1) licensure of naturopathic doctors; and 

(2) the board's approval of matters relating to the training and licensure of naturopathic 
doctors. 

B. By July 1, 2019, the board shall appoint an initial council of one member for a term of four 
years and two members for terms of three years each. The initial council shall consist of three vot- 
ing members as follows: 

(1) either: 
(a). two members of an association; or 
(b). one member of an association and one member who is a physician licensed pur- 
suant to the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] who has worked collab- 
oratively with a member of an association for at least two years prior to being appointed to the 
council; and 
(2) one member who is a renidanit of the state who is ; not, and never has been, a licensed 
health care practitioner and who does not have an interest in naturopathic education, naturo- 
pathic medicine or naturopathic business or practice. 

C. As the terms of the initial council members expire, the board shall appoint successors for 

terms of four years each as follows: 
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(1) either: 
(a) two licensees; or 
“(b) one licensee and one'member who is a physician licensed pursuant to the Medi- 
cal Practice Act who has worked collaboratively with a member of the oa en for at least two 
years prior to being appointed ‘to the council; and ' 

(2) one member who is a resident of the state who is not, and never has been, a licensed 
health care practitioner and who does not have an interest in natiropathic’ canine he? naturo- 
pathic medicine or naturopathic business or practice. 

D. By August 1, 2019, the board shall call the first vematiity of the council, at alttict meeting 
members shall elect a chair. By August 1, 2020 and at least once during each calendar quarter 
thereafter, the council shall hold a meeting at the call of the chair. The council may hold ad- 
ditional meetings at the call of the chair or at the written request of any two members of the 
council. 

E. Vacancies on the council shall be filled by ths board from a list of not fewer than three can- 
didates provided by the association. 

F, A majority of the council membership shall constitute a quorum. 

G. At the discretion of the board, members of the council may receive per diem and mileage re- 
imbursement pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and 
shall receive no other compensation, perquisite or allowance. 


History: Laws 2019, ch. 244, § 11. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art, 


61-12G-12. Council duties. 


The council shall develop guidelines for the board to consider for rulemaking with regard to: 
A. regulating the licensure,of naturopathic doctors and determining the hours of continuing 
education units required for maintaining licensure as a naturopathic doctor; 
B. prescribing the manner in which records of examinations and treatments shall be kept and 
maintained; 
C. establishing standards for swrofeaetonal responsibility and conduct; 
D. identifying disciplinary actions and circumstances that require disciplinary action; 
EK. developing a means to provide information to all licensees in the state; 
F. providing for the investigation of complaints against licensees or persons holding them- 
selves out as naturopathic doctors in the state; 
G. providing for the publication of information for the gap about pape and the practice 
of naturopathic medicine in the state; 
H. providing for an orderly process for reinstatement of a license; 
I, establishing criteria for advértising or promotional materials; 
J. establishing by rule, in accordance with the Nhabirabine set Doctors' Practice At 
(1) continuing education hours and content; 
(2) standards for the state jurisprudence examination; 18 ; 
(3) schedules for providing licensing examinations and for the issuance of examination 
results; 
(4) procedures and standards for reviewing licensing examination scores; aha 
(5) procedures for reviewing transcripts demorsyerating Stag Se of the ee al PLES natu- 
ropathic medical educational program; + °’ soso 
K.. the requirements for issuance and renewal of licenses; and iw VW 
L. any other matter sti to = ined the eee Doctors' Practice Act. 


History: Laws 2019, ch. 244, § 12, IV, § 23, was effective June’ 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch, 244 enainad no. ,.,,,adjournment of the legislature. ; 
effective date provision, but, pursuant to N.M. Const, art. a 
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61-12G-13. License expiration; renewal; denial; revocation; continuing 
| education. 


A. A license issued or renewed pursuant to the Naturopathic Doctors' Practice Act shall expire 
three years following its issuance or last renewal. 

B, The board may renew the license of any licensee who, upon the expiration of aoe licensee's license: 

(1) has submitted an application for renewal; 

(2) has paid the renewal fee established by rules of the board; 

(3) meets the qualifications for licensure set forth in the Naturopathic Doctors' Practice 
Act and rules of the board; and 

(4) meets the continuing education requirements established by the board. 

C. The board shall grant applicants and licensees for whom the board intends to refuse to is- 
sue or renew a license, or whose license the board proposes to revoke or suspend, opportunity for a 
hearing in accordance with the procedures provided in the Uniform Licensing Act [61-1-1 through 
61-1-31 NMSA 1978]. WD 


History: Laws 2019, ch. 244, § 13. ; IV, § 23, was effective June 14, 2019, 90 days after the 


Effective dates. — Laws 2019, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 
ARTICLE 13 
Nursing Home-Administrators 
Sec. Sec. 
61-13-1. Short title. (Repealed effective July 1, 2026.) 61-13-10.. Licensure by, examinations by board. (Re- 
61-13-2.. Definitions. (Repealed effective July 1, 2026.) pealed effective July 1, 2026.) 
61-13-3. Criminal offender's character evaluation. (Re- 61-13-11. Expedited licensure without examination. 
pealed effective July 1, 2026.) (Repealed effective July 1, 2026.) 
61-13-4. Board of nursing home administrators. (Re- 61-13-12. License and renewal fees; board expenditures. 
pealed effective July 1, 2026.) (Repealed effective July 1, 2026.) 
61-13-4.1, Repealed. 61-13-13. Refusal, suspension or revocation of license. 
61-13-5. Organization of board; meetings. (Repealed ef- (Repealed effective July 1, 2026.) 
fective July 1, 2026.) 61-13-14, Penalties. (Repealed effective July 1, 2026.) 
61-13-6. Duties of the board. (Repealed effective July 1, 61-13-15. Injunctive proceedings. (Repealed effective 
2026.) July 1, 2026.) 
61-13-7. Compensation of board members. (Repealed ef- 61-13-16. Exemptions. (Repealed effective July 1, 2026.) 
fective July 1, 2026.) ~ 61-13-17. Termination of agency life; delayed repeal. (Re- 
61-13-8. Licensure of nursing home administrators. (Re- pealed effective July 1, 2026.) 


pealed effective July 1, 2026.) 
61-13-9, Educational programs. (Repealed effective 
July 1, 2026.) 


61-13-1. Short title. (Repealed effective July 1, 2026.) 
- Chapter 61, Article 13 NMSA 1978 may be cited as the "Nursing Home Administrators Act”. 


History: 1953 Comp., § 67-37-1, enacted by Laws ANNOTATIONS 
1970, ch. 61, § 1; 2013, ch. 166, § 1. 


Delayed repeals. — For delayed repeal of this section, Law reviews. — For article, "Heart of Stone: What is 


see 61-13-17 NMSA 1978. : Revealed About the Attitude of Compassionate Conserva- 
The 2013 amendment, effective June 14, 2013, added tives Toward Nursing Home Practices, Tort Reform, and 
the NMSA chapter and article for the Nursing Home Admin- Noneconomic Damages", see 35 N.M.L. Rev. 387 (2005). 


Am. Jur. 2d, A.L.R. and C.J.S, references, — Li- 
censing and regulation of nursing or rest poets, 53 
A.L.R.4th 689. 

Liability of nursing home for violating statutory duty to 
notify third party concerning patient's medical condition, 
46 A.L.R.5th 821. 


istrators Act; and at the beginning of the sentence, deleted 
"This act" and added "Chapter 61, Article 13 NMSA 1978". 


61-13-2. Definitions. (Repealed effective July 1, 2026.) 


As used in the Nursing Home Administrators Act: 
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Ay board" means the board of nursing home administrators; rot} | 

B. "nursing home administrator" means any individual who is responsible for planning, or- 
ganizing, directing and controlling the operation of a nursing home or who shares such functions 
with one or more persons in operating a nursing home; 

C. "nursing home" means any nursing institution or facility enirtioed to be accredit under state 
law as a nursing facility by the public health division of the department of health, whether pro- 
prietary or nonprofit, including skilled nursing home facilities, and whether! a separate entity or a 
part of a medical institutional facility; and 

D.. "practice of nursing home administration" means the planning, pinciteses b directing and 
control of the operation of a nursing home. xd sc 


History: 1953 Comp., § 67-37-2, enacted by Laws ANNOTATIONS 


1970, ch. 61, § 2; 1993, ch, 245, § 1. ‘ 
Delayed répeals. For delayed repeal of this section, Intermediate care facility for mentally retarded 
see 61-13-17 NMSA 1978. properly licensed by the health and social services depart- 
The 1993 amendment, effective June 18, 1993, made ment (now human services department) as an intermedi- 


stylistic changes in Subsection B, and substituted "facility ate care facility is not a nursing home as defined by this 
by the public health division of the department of health" section; its administrator is not, therefore, required to be 
for "home by the health and social services department" licensed as a nursing home administrator. 1988 Op. Att'y 


and deleted "extended care facilities" before "skilled nurs- Gen. No, 88-48, 
ing home facilities" in Subsection C. Am. Jur, 2d, A.L.R. and C.J.S. yefaranees) = 40A 


Am. Jur. 2d Hospitals and Asylums § 3. 
7C.J3.S, Asylums § 1. 


61-13-3. Criminal offender's character evaluation. (Repealed effective 
July 1, 2026.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records peared or permitted by the Nursing Home Admin- 
istration [Administrators] Act. 


History: 1953 Comp., § 67-37-2.1, enacted by Laws Bracketed material. — The bracketed word "Admin- 
1974, ch. 78, § 35. istrators" was inserted by the compiler and is not part of 
Delayed repeals. — For delayed repeal of this section, the law. ' 


see 61-13-17 NMSA 1978. 


61- 13-4. Board of nursing home administrators. (Repealed effective 
July 1, 2026.) 


A. There is created the "board of nursing home administrators". The board shall be adminis- 
tratively attached to the regulation and licensing department. The board shall consist of seven 
members appointed by the governor to three-year terms staggered so that no more than, three 
terms expire in any one year. Three members of the board shall be nursing home administrators 
licensed and practicing under the Nursing Home Administrators Act for a minimum of five years 
and who have never been disciplined by the board, one member shall be a practicing physician 
licensed in this state and three members shall be from the public who have no significant financial 
interest, direct or indirect, in the nursing home industry. ui 

B. Within ninety days of a vacancy, the governor shall appoint a person to fill the anesntifea 
portion of the term. Board members shall be citizens of the United States and residents of the 
state, and not more than one member shall be an employee of'a state or other public agency. 


History: 1953 Comp., § 67-37-8, enacted by Laws regulation and licensing department. The board shall con- 
1970, ch. 61, §:3; 1977, ch. 34, § 1; 1991, ch. 189, § 19; sist" for "consisting" following "nursing home administra- 
1993, ch. 245, § 2; 1997, ch. 267,:§ 1; 2008, ch. 408, § 19. tors" near the beginning of Subsection A. 

Delayed repeals. — For delayed repeal of this section, The 1997 amendment, effective June 20, 1997, re- 
see 61-13-17 NMSA 1978. wrote the section to such an extent that a detailed com- 

Cross references. — For the Uniform Licensing Act, parison would be impracticable, 
see 61-1-1 NMSA 1978 et seq. } The 1993 amendment, effective June 18, 1993, deleted 

The 2003 amendment, effective July 1, 2003, substi- the former third and fourth sentences of Subsection B, 
tuted "The board shall be administratively attached tothe .. » which related 'to the qualifications of the three members 

622 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-13-4.1 


of the board initially appointed as nursing home or hospi- . 


tal administrators. 

The 1991 amendment, effective June 14, 1991, deleted 
"of examiners" following "Board" in the section heading; 
in Subsection A, substituted "created the" for "created a 
state" and "seven members" for "five members" in the first 
sentence, substituted "one member": for "two members" 
and added "and three members shall be from the public" 
at the end of the second sentence and made related stylis- 
tic changes; in Subsection B, deleted the former first sen- 
tence relating to appointment of members of the original 
board, divided the former second sentence into two, sen- 
tences and rewrote the provision which read "Thereafter 
all appointments to the board shall be for a term of three 


61-13-4.1. Repealed. 


Repeals. — Laws 1991, ch. 189, § 25 repealed 61-13- 
4.1 NMSA 1978, as enacted by Laws 1978, ch. 206, § 2, 
relating to lay membership, effective June 14, 1991. For 


NURSING HOME ADMINISTRATORS 


61-13-6 


_ years or less so that the term of each member expires on 


June 30 in the third year after his appointment", substi- 
tuted "three members" for "four members" in the fourth 
and fifth sentences, substituted "health services division 
of the health and environment department" for "health 
facilities'service division of the health and social services 
department" in the fifth sentence and made‘related and 
minor stylistic changes throughout the section, 


_ANN OTATIONS 


Ain: ‘Jur, 2d, AL.R. and C.J.S. references, — 70 
OWJ.S, Asylums § 5, 


provisions of former section, see the 1990 NMSA 1978 on 
NMOneSource.com. 


61-13-5. Organization of board; meetings. (Repealed effective July 1, 


2026.) 


The board shall elect annually from its membership a chairman and such other officers as 
may be necessary. The board shall meet at least three times a year and at such other times as 
it deems appropriate. Meetings shall be at the call of the chairman of the board or upon the 
call of any two members of the board. A majority of the board shall constitute a quorum at any 
meeting or hearing, of the board., Any board member failing to attend three consecutive meet- 
ings of the board, at least two of which were regular meetings, shall automatically be dropped 
asa member of the board. 


» The expiration. of a board member's term of office or 
a member's resignation does not create a.corporeal. "va- 
cancy". Until successors are appointed who duly qualify 
for office, the current six members continue to serve ‘in 
office, and accordingly, the quorum requirement remains 
at four. 1989 Op. Att'y Gen. No. 89-08. 


History: 1953, Goma § 67-37-4, enacted by Laws 
1970, ch. 61, § 4, 

Delayed repeals, — For delayed repent of this section, 
see 61-13-17 NMSA 1978. 


ANNOTATIONS 


Quorum, — Four members of the board of nursing 
home administrators is a quorum, 1989 Op. Att'y Gen, 
No. 89- 08. 


61-13-6. Duties of the board. (Repealed effective July 1, 2026. ) 


The board shall: 

A. promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] 
to adopt and enforce standards for licensing nursing home administrators and to carry into effect 
the provisions of the Nursing Home Administrators Act; 

B. approve for licensure applicants for: — 

vi (1) initial licensure; 
(2) annual renewal of current, active licenses; 
_ (8) reciprocity; 
(4) reinstatement of revoked or suspended licenses; and 
(5) reactivation of inactive or expired licenses; 

C. cause the prosecution or enjoinder of all persons violating the Nursing Home Administra- 
tors Act and deny, suspend.or revoke licenses in accordance with the provisions of the Uniform 
Licensing Act [Chapter 61, Article 1 NMSA 1978]; 

D. submit a written annual report to the governor and the legislature detailing the actions of 
the board and including an accounting of all money received and expended by the board; and 
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E. maintain a register of licensees and a record of all applicants for licensure received by the 
board. | 


History: 1953 Comp., § 67-37-5, enacted by Laws as may be necessary" and added "in accordance with the 


1970, ch. 61, § 5; 1993, ch. 245, § 3; 2008, ch. 408, § 20; State Rules Act". 

2022, ch. 89, § 55. The 2003 amendment, effective July 1, 2003, deleted 
Delayed repeals. — For delayed repeal of this section, former Subsection E, employment of personnel, and redes- 

see 61-13-17 NMSA 1978. _. ignated former Subsection F as present Subsection E. 
The 2022 amendment, effective May 18, 2022, clarified The 1998 amendment, effective June 18, 1993, made a 

that the board of nursing home administrators is required stylistic change in the introductory language and in Sub- 

to follow the provisions of the State Rules Act when pro- section A, and rewrote Subsection B. 

mulgating rules; in the introductory clause, deleted "it is ; 

the duty of", and after "The board", deleted "to" and added ANNOTATIONS 

"shall"; and in Subsection A, deleted "formulate, adopt and Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 C.J.S. 

regularly revise such" and added "promulgate", and after Asylums § 5. 


"rules", deleted "and regulations not inconsistent with law 


61-13-7. Compensation of board members. (Repealed effective July 1, 
2026.) 


Members of the board shall receive per diem and mileage as provided in the Per Diem and Mile- 
age Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no other compensation, perquisite 
or allowance. 


History: 1953, Comp., § 67-37-6, enacted by Laws Delayed repeals. — For delayed repeal of this section, 
1970, ch. 61, § 6. see 61-13-17 NMSA 1978. 


61-13-8. Licensure of nursing home administrators. (Repealed effective 
July 1, 2026.) 


The board shall issue a license as a nursing home administrator to each applicant who files an 
application in the form and manner prescribed by the board, accompanied by the required fee, and 
who furnishes evidence, including a criminal records check satisfactory to the board that the ap- 
plicant: 

A. has successfully completed a course of study for a baccalaureate degree and has been 
awarded such degree from an accredited institution in a course of study approved by the board as 
being adequate preparation for nursing home administrators; 

B. demonstrates professional competence by passing an examination in nursing home admin- 
istration as prepared and published by the professional examination service or such other nation- 
ally recognized examination as the board prescribes in its rules; 

C. demonstrates knowledge of state rules governing the operation of nursing homes in a man- 
ner the board prescribes in its rules; and 

D.. has successfully completed an internship or administrator-in-training program as pre- 
scribed by the board in its rules. 


History: 1953 Comp., § 67-37-7, enacted by Laws The 1997 amendment, effective June 20, 1997, de- 
1970, ch. 61, § 7; 1973, ch. 68, § 1; 1993, ch. 245, § 4; leted the subsection designation "A" at the beginning of 
1997, ch. 267, § 2; 2022, ch. 39, § 56. the section; redesignated former Paragraphs (1) through 

Delayed repeals. — For delayed repeal of this section, (5) as Subsections A through E; and inserted "including 
see 61-13-17 NMSA 1978. a criminal records check," in the introductory paragraph. 

Cross references. — For age of majority, see 28-6-1 The 19938 amendment, effective June 18, 1993, re- 
NMSA 1978. wrote this section to the extent that a detailed comparison 

For the Parental Responsibility Act, see 40-5A-1 NMSA would be impracticable. 

1978 et seq. 

The 2022 amendment, effective May 18, 2022, revised ANNOTATIONS 

qualifications for licensure as a nursing home administra- Am. Jur. 2d, A.L.R. and C.J.S. references. — 40A 


tor; and deleted former Subsection A, which provided "is Am. Jur, 2d Hospitals and Asylums §§ 5, 6; 51 Am. Jur. 2d 
of good moral character", and redesignated former Sub- Ligdimabiand. Permita € 4: a yee 


sections B through E as Subsections A through D, tli 7 C.J.S. Asylums § 7; 53 C.J.S, Licenses §§ 34, 39 
tively. 43; ’ Diet ALAC 
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61-13-9 NURSING HOME ADMINISTRATORS 61-13-11 


61-13-9. Educational programs. (Repealed effective July 1, 2026.) 


The board shall: . 

A. .approve or establish appropriate courses of study within and without the state to enable 
applicants for licensure to attain the requisite professional skill to qualify them to sit for the ex- 
amination for licensure; and 

B, approve or establish appropriate courses of study to further the professional qnaliicalians 
of licensees through continuing educational programs. 


_ History: 1953 Comp., § 67-37-8, enacted by Laws for the issuance of a provisional license, expiring June 20, 
1970, ch. 61, § 8; 1993, ch. 2465, § 5. 1972, to certain applicants; and rewrote former Subsec- 
The 1993 amendment, effective June 18, 19938, de- tion B as present Subsection A, renumbering former Sub- 


leted "Provisional license" from the beginning of the sec- section C as present Subsection B, 
tion heading; deleted former Subsection A, which provided 


61-13-10. Licensure by examinations by board. (Repealed effective 
July 1, 2026.) _ 


A. Upon investigation of the application and other evidence submitted, the board shall, not 
less than thirty days prior to any scheduled examination, notify each applicant that the applica- 
tion and evidence submitted is satisfactory or unsatisfactory and rejected. If rejected, the notice 
shall state the reasons for rejection. 

B. Examinations shall be held at least twice each year at such a time and place as the board 
may determine, and at other times as in the opinion of the board the number of applicants for 
licensure warrants. 

C. The board shall administer the national standards examination in a manner specified by 
the national examination service with which it contracts. 


History: 1953 Comp., § 67-37-9, enacted by Laws The 1993 amendment, effective June 18, 1993, re- 
1970, ch. 61, § 9; 1993, ch. 245, § 6. wrote Subsection C, 

Delayed repeals. — For delayed repeal of this section, 
see 61-13-17 NMSA 1978, 


61-13-11. Expedited licensure without exnmiirattad, (Repealed effective 
July 1, 2026.) 


A. The board shall issue an expedited license without examination to an out-of-state applicant 
in accordance with Section 61-1-31.1 NMSA 1978. The board shall issue the expedited license as 
soon as practicable but no later than thirty days after the person files an application with the 
required fees and demonstrates that the person holds a valid, unrestricted license and is. in good 
standing with the licensing board in the other licensing jurisdiction. If the board issues an expe- 
_ dited license to a person whose prior licensing jurisdiction did not require examination, the board 
may require the person to pass an examination before license renewal. 

B. The board by rule shall determine the states and territories of the United States and the 
District of Columbia from which it will not accept applicants for expedited ‘licensure and deter- 
mine the foreign countries from which it will accept applicants for expedited licensure. The board 
shall post the lists of disapproved and approved licensing jurisdictions on its website. The list 
of disapproved licensing jurisdictions shall include the specific reasons for disapproval. The lists 
shall be reviewed annually to determine if amendments to the rule are warranted. 


History: 1953 Comp., § 67-37-10, enacted by Laws examination, provided that the board of nursing home 
1970, ch. 61, § 10; 1993, ch. 245, § 7; 1997, ch. 267, § 3; administrators shall issue an expedited license to an out- 
2022, ch. 39, § 57. of-state applicant in,accordance with Section 61-1-31.1 

Delayed repeals. — For delayed repeal of this section, NMSA 1978 within thirty days after the applicant files 
see 61-13-17 NMSA 1978. an application with the required fees and demonstrates 

The 2022 amendment, effective May 18, 2022, re- that the applicant holds a valid, unrestricted license and 
vised provisions related to expedited licensure without is in good standing with the licensing board in another 

625 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-13-12 


licensing jurisdiction, provided that if the board issues 
an expedited license to a person whose prior licensing 
jurisdiction did not require examination, the board may 
require the person to pass an examination before applying 
for license renewal, and required the board to determine 
by rule, and to post on its website, which states and ter- 
ritories of the United States or the District of Columbia 
from which the board will not accept an applicant for ex- 
pedited licensure and those foreign countries from which 
the board will accept an applicant for expedited licensure, 
required that the list of disapproved licensing jurisdic- 
tions include a reason for disapproval, and required the 
board to review the lists annually to determine if amend- 
ments to the rule are’ warranted; in the section heading, 
added "Expedited"; in Subsection A, after "The board 
shall issue", deleted "a nursing home administrator's" 
and added "an expedited", after "license", deleted "tempo- 
rary or regular", and deleted "to any person who holds a 
nursing home administrator's license current and in good 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-13-13 


standing:in another jurisdiction; provided that the board 
finds that the standards of licensure in the other juris- 
diction are at least the substantial equivalent of those 
prevailing in this state and that the applicant meets the 
qualifications of the Nursing Home Administrators Act", 
and added the remainder of the subsection; and added 
Subsection B, 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 1997 amendment, effective June 20, 1997, in- 
serted "temporary or regular," ‘near the beginning of the 
section. IS 

The 1993’ amendment, effective June 18,°1993, sub- 
stituted "nursing home administrator's license current 
and in good standing, in" for "current license as a nursing 
home administrator from". 


61-13-12. License and renewal fees; board eg aides (Repealed 


effective July 1, 2026.) 


A. Except. as . provided in Section 61-1-34 NMSA 1978, the board shall require by appropriate 
rule or regulation that applicants for licensure as nursing home administrators pay a license fee in 
an amount set by the board not to exceed two hundred fifty dollars ($250) and an annual renewal 
fee in an amount set by the board not to exceed two hundred dollars ($200). __ 

B. The board shall deposit all fees received by the board in a special fund maintained by the 
state treasurer for use in defraying the expenses of administration of the Nursing Home Admin- 
istrators Act. Any unexpended balance remaining in the fund at the end of each fiscal year shall 


remain to the credit of the board. 


C. The board may obtain and administer programs of grants-in-aid or financial assistance from 
any governmental agency or private source in the furtherance of programs consistent with the 


Nursing Home Administrators Act. 


History: 1953 Comp., § 67-37-11, enacted by Laws 
1970, ch. 61, § 11; 1992, ch. 69, § 1; 2020, ch, 6, § 37. 

Delayed repeals. — For delayed repeal! of this section, 
see 61-13-17 NMSA 1978. 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for certain veterans, and made certain technical amend- 
ments; and in Subsection A, added ''Except.as provided in 
Section 61-1-34 NMSA 1978", 

The 1992 amendment, effective May 20, 1992, in 
Subsection A, substituted "shall" for "may", deleted "or 


applicants for annual renewal" following "administra- 
tors", substituted "two hundred fifty dollars ($250)" for 


“one hundred twenty-five dollars ($125.00)", and sub- 


stituted "two hundred dollars ($200)" for "fifty dollars 
($50.00)". 


‘ ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — bt Am. 
Jur. 2d LigenGes and Permits §§ 39 to 41. 
53.C.J.S, Licenses §§ 64 to 73. 


61-13-13. Refusal, suspension or revocation of license. (Repealed 


effective July 1, 2026.) 


The board may refuse to issue or renew, or may suspend or revoke, any license in eaten rts 
with the procedures.contained in the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978], 


on the grounds that the licensee or applicant: 


A. is guilty of fraud or deceit in procuring or attempting to procure or renew a license to prac- 


tice as a nursing home administrator; 
B.. is convicted of a felony; 
C. ‘is guilty of gross incompetence; 


D. is habitually intemperate or is naanetea to the use of habit-forming drugs or is addicted to 
any vice to such a degree as to render him unfit to practice as a nursing home administrator; 


: 
IM 
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E. is guilty of failing to comply with any of the provisions of the Nursing Home Administrators 
Act or any rules or regulations of the board adopted and filed in accordance with the State Rules 
Act [Chapter 14, Article 4 NMSA 1978]; 

F. ‘has been declared mentally incompetent by regularly constituted authorities; provided sf 
the revocation shall only be in effect during the period of such incompetency; or 

G. is guilty of conduct that substantially deviates from reasonable standards of dentable 
practice of nursing home administration, including but not limited to the following: 

(1) he has been convicted off a misdemeanor substantially relating to the Practice of nurs- 
ing home administration; 

(2) he has been found by a court of law, the board, an agency responsible for the certifi- 
cation and licensure of nursing homes, a state medicaid fraud and abuse unit or any other duly 
recognized state agency to be responsible for the neglect or abuse of nursing home residents or the 
misappropriation of their personal funds or property; 

(3) he has been found by a state nursing home licensing board, an agency responsible for 
the certification and licensure of nursing homes or any other duly recognized state agency as re- 
sponsible for substandard care in a nursing home; 

(4) he has been found to have falsified records related to the residents or employees of a 
nursing home on the basis of race, religion, color, national origin, sex, age or handicap in violation 
of federal or state laws; or 

(5) he has had a license revoked, suspended or denied by another state for any of the 1 rea- 
sons contained in this section. 


History: 1953 Comp., § 67-37-12, enacted by Laws The 19938 amendment, effective June 18, 1993, added 
1970, ch. 61, § 12; 1993, ch. 245, § 8; 1997, ch. 267, § 4. Subsection G and made related grammatical changes. 
Delayed repeals. — For delayed repeal of this section, : 
see 61-13-17 NMSA 1978. ANNOTATIONS | 
Cross references. — For Mental Health and Develop- . 2d, A.L.R. and Cw.S. ref Rec KAbA, 
mental Disabilities Code, see 43-1-1 NMSA 1978 et seq. eek nica ethecenet a 88 “iste fe S jipes be 
The 1997 amendment, effective June 20, 1997, in- Bias of members of license revocation board, 97 
serted "or renew" in the introductory paragraph and Sub- A.L.R.2d 1210. 
section A; rewrote the introductory peg of Subsec- 53 C.J.S. Licenses §§ 50 to 53. 


tion G; and made stylistic changes. 


61-13-14. Penalties. (Repealed effective huh 1, 2026.) 


It shall be a misdemeanor for any person to: 

A. sell or fraudulently obtain or furnish any license or aid or abet in the obtaining or furnish- 
ing of any license under the Nursing Home Administrators Act; 

B. practice as a nursing home administrator, under cover of any license or ee aaa illegally 
or fraudulently obtained or unlawfully issued; 

C. practice as a nursing home administrator or use in edauédticti with his namé any designa: 
tion tending to imply that he is a nursing home administrator unless duly licensed and registered 
to so practice under the provisions of the Nursing Home Administrators Act; or 

D. practice as a nursing home administrator without a valid license or during the time his 
license or registration issued under the provisions of the Nursing Home Administrators Act is 
suspended or revoked. 


History: 1953 Comp., § 67-37-13, enacted by Laws human services) department as an intermediate care fa- 


1970, ch. 61, § 13. cility is not a nursing home as defined by Section 61-13-2C 
Delayed repeals, — For delayed repeal of this section, NMSA 1978; its administrator is not, therefore, required 
see 61-18-17 NMSA 1978. to be licensed as a nursing home administrator. 1988 Op. 
Cross references. — For penalties for misdemeanors, Att'y Gen. No. 88-48. 
see 31-19-1 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits § 72. 
ANNOTATIONS 53 C.J.S. Licenses §§ 82 to 84. 


Intermediate care facility for mentally retarded 
properly licensed by the health and social services (now 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-13-17 


61-13-15. Injunctive proceedings. (Repealed effective July 1, 2026.) 


A. The board may, in the name of the state of New Mexico, through the attorney general, apply 
for an injunction in any court of competent jurisdiction to enjoin any person from committing any 
act declared to be a misdemeanor by the Nursing Home Administrators Act. 5 

B.. If it be established that the defendant has been or is committing an_act declared to be a 
misdemeanor by the Nursing Home Administrators Act, the court shall enter a decree perpetually 
enjoining said defendant from further committing such act. 

C. Such injunctive proceedings shall be in addition to, and not in lieu of, all penalties and other 


remedies in the Nursing Home Administrators Act. 


History: 1953 Comp., § 67-37-14, enacted by Laws 
1970, ch. 61, § 14. 

Delayed repeals. — For delayed repeal of this coat i 
see 61-18-17 NMSA 1978. 

Cross references. — For injunctions, see Rules L 065 
and 1-066 NMRA. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
dur. 2d lifetden and Permits § 70, 


4° 


61-13-16. Exemptions. (Repealed effective July 1, 2026.).. 


The Nursing Home Administrators Act does not apply to boardinghouses or to sheltered-care 


facilities. 


History: 1953 Comp., § 67-37- 15, enacted by Laws 
1970, ch. 61, § 15. 

Delayed repeals. — For delayed repeal of this section, 
see 61-13-17 NMSA 1978, 

Severability. — Laws 1970, ch. 61, § 16 provided for 
the severability of the Nursing Home Administrators Act 
if any part or application thereof is held invalid. 


ANNOTATIONS 


Aim) Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits §§ 18, 27, 34 to 38: 
53 C.J.S. Licenses §§ 35, 36. 


ry 
§ 


61-13-17. Termination of agency life; delayed repeal. (Repealed 


effective July 1, 2026.) 


The board of nursing home administrators is terminated on July 1, 2025 pursuant to'the Sunset 
Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to the 
provisions of Chapter 61, Article 13 NMSA 1978 until July 1, 2026. Effective July 1, 2026, Chap- 


ter 61, Article 18 NMSA 1978 is repealed. 


History: 1953 Comp., § 67-37-16, enacted by Laws 


1978, ch. 206, § 1; 1981, ch. 241, § 26; 1985, ch. 87, § 11; 
1991, ch. 189, § 20; 1997, ch. 46, § 15; 2005, ch. 208, § 9; 
2013, ch. 166, § 2; 2019, ch.168,§ 1. 

The 2019 ‘amendment, effactive July 1, 2019, ex- 
tended the termination date for the board of nursing; and 


changed "July :1,.2019", to "July 1; 2025", and changed, 


"July 1, 2020", to “July 1, 2026". 

The 2013 amendment, ‘effective June 14, 2013, 
changed the agency termination date from 2013 to 2019, 
the termination of the operations date from 2014 to 2020, 
and the repeal date from 2014 to 2020. 


The 2005 amendment, effective June 17, 2005, 
changed the termination, operation and repeal dates. 

:-The 1997 amendment, effective June 20,1997, substi- 
repre "2005" for "1997", substituted "2006" for "1998", and 
substituted "July 1, 2004, Chapter 61, Article 13 NMSA 


/ 1978" for "July 1, 1998 Article 13 of Chapter 61, NMSA 
°1978", 


The 1991 amendment, Agfactiie June 14, 1991, substi: 
tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
and substituted "July 1, 1998" for "July 1, 1992" in‘the 
second and third sentences. 


ARTICLE 14 


Veterinary Medicine 


Sec. 

61-14-1. Short title. (Repealed effective July 1, 2024.) 

61-14-2. Definitions. (Repealed effective July 1, 2024.) 

61-14-3. Criminal offender's character evaluation. (Re- 
pealed effective July 1, 2024.) 


Sec. 

61-14-4. Board created; terms; compensation; finance, 
(Repealed effective July 1, 2024.) 

61-14-4.1. Protected actions; communication. (Repealed 
effective July 1, 2024.) 
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61-14-1 . VETERINARY MEDICINE 61-14-2 


Sec, Sec, 
61-14-5. Board; duties. (Repealed effective July 1, 2024.) 61-14-12. License, permit and registration renewal. (Re- 
61-14-5.1, Impaired veterinarian. (Repealed effective pealed effective July 1, 2024.). 
July 1, 2024.) 61-14-18. Denial, suspension or revocation of license. 
61-14-6.. Veterinary technician examining committee; (Repealed effective July 1, 2024.) 
membership; terms; compensation. (Re- 61-14-14. Exemptions. (Repealed effective July 1, 2024.) 
pealed effective July 1, 2024.) 61-14-15, Persons previously licensed. (Repealed effec- 
61-14-7. Duties of the veterinary technician examin- tive July 1, 2024.) 
ing committee. (Repealed effective July 1, 61-14-16. Responsibility. (Repealed effective July «1, 
2024.) 2024.) 
61-14-7.1. Animal sheltering committee; duties. (Re- 61-14-17. Inoculation records; confidentiality. (Repealed 
pealed effective July 1, 2024.) effective July 1, 2024.) 
61-14-8. Application for license. (Repealed effective 61-14-18. Practicing without license; penalty. (Repealed 
July 1, 2024.) effective July 1, 2024.) 
61-14-9. Examination. (Repealed effective July 1, 2024.) 61-14-19. Injunction. (Repealed effective July 1, 2024.) 
61-14-10. License by endorsement. (Repealed effective 61-14-20. Termination of agency life; delayed repeal. (Re- 
July 1, 2024.) _pealed effective July 1, 2024,) . 


61-14-11. Certification as veterinary technician: annual 
registration of employment; employment 
change; fees. (Repealed effective July 1, 
2024.) 


61-14-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 14 NMSA 1978 may be cited as the "Veterinary Practice Act". 


History: 1953 Comp., § 67-11-12, enacted by Laws ANNOTATIONS © 


1967, ch. 62, § 1; 2011, ch. 30, § 2. : = 
Delayed repeals. — For delayed repeal of this section, _ Am. Jur. 2d, A.L.R. and C.J.S, references. — Valid- 

see 61-14-20 NMSA 1978. ity of statutes or regulations relating to practice of veteri- 
The 2011 amendment, effective June 17; 2011, 3) Bary medicine, 8 A.L.R.4th 223. sft | 

changed the statutory reference to the act. A Err s liability for malpractice, 71 


61-14-2. Definitions. (Repealed effective July 1, 2024.) 


As used in the Veterinary Practice Act: 

A. "animal" means any animal other than man; 

B. "animal shelter": ‘ 7 

(1) means: 

(a) acounty or municipal facility that provides shelter to animals on a regular basis, 
including a small animal impound facility; and 

(b).. a private humane society or a private animal shelter that temporarily houses 
stray, unwanted or injured animals through administrative or contractual arrangements with a 
local government agency; and’ 

(2) does not include a municipal zoological park; 

C. "euthanasia" means to produce a humane death of an animal by standards deemed accept- 
able by the board as set forth in its rules; : 

D. "euthanasia agency" means a facility that provides shelter to animals on a regular basis, 
including a small animal impound facility, a humane society or a public or private shelter facility 
that temporarily houses stray, unwanted or injured animals, and that performs euthanasia; 

E. "practice of veterinary medicine" means: 

(1) the diagnosis, treatment, correction, change, relief or prevention of animal disease, de- 
formity, defect, injury or other physical or mental condition; including the prescription or admin- 
istration of any drug, medicine, biologic, apparatus, application, anesthetic or other therapeutic or 
diagnostic substance or technique and the use of any procedure for artificial insemination, testing 
for pregnancy, diagnosing tt treating sterility or infertility or rendering Bavice with regard to 
any of these; 

(2) the hinge Hedin directly or indirectly, publicly or privately, of an ability and willing- 
ness to do any act mentioned in Paragraph (1) of this subsection; or 
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(3) the use of any title, words, abbreviation or letters in a manner or under circumstances 
that induce the belief that the person using them is qualified to do any act mentioned in Para- 
graph (1) of this subsection; 

F. "veterinarian" means a person having the degree of doctor of veterinary medicine or its 
equivalent from a veterinary school or a person who has received a medical education in veteri- 
nary medicine in a foreign country and has thereafter entered the United States and fulfilled the 
requirements and standards set forth by the American veterinary medical association and has 
passed all examinations required by the board prior to being issued any license to practice veteri- 
nary medicine in this state; 

G. "licensed veterinarian" means a person licensed to practice veterinary medicine in this 
state; 

H, "veterinary school" means any veterinary college or any division of a university or college 
that is approved for accreditation by the American veterinary medical association; 

I. "board" means the board of veterinary medicine; 

J. "veterinary technician" means a skilled person certified by the board as being qualified by 
academic and practical training to provide veterinary services under the supervision and direction 
of the licensed veterinarian who is responsible for the performance of that technician; 

K. "committee" means the veterinary technician examining committee; 

L. "direct supervision" means the treatment of animals on the direction, order or prescrip- 
tion of a licensed veterinarian who is available on the premises and who has established a valid 
veterinarian-client-patient relationship; 

M. "sheltering committee" means the animal sheltering committee; 

N. "valid veterinarian-client-patient relationship" means: 

(1) the veterinarian has assumed responsibility for making medical judgments regard- 
ing the health of an animal being treated and the need for and the course of the animal's medical 
treatment; 

(2) the client has agreed to follow the instructions of the veterinarian; 

(3) the veterinarian is sufficiently acquainted with an animal being treated, whether 
through examination of the animal or timely visits to the animal's habitat for purposes of assess- 
ing the condition in which the animal is kept, to be capable of making a preliminary or general 
diagnosis of the medical condition of the animal being treated; and 

(4) the veterinarian is reasonably available for follow-up treatment; and 

O, "veterinary medicine" means veterinary surgery, obstetrics, dentistry and all other branches 
or specialties of veterinary medicine. 


History: 1953 Comp., § 67-11-18, enacted by Laws 
1967, ch. 62, § 2; 1975, ch. 96, § 1; 1977, ch. 286, § 1; 
1993, ch. 168, § 1; 2017, ch. 44, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 

The 2017 amendment, effective July 1, 2018, defined 
"animal shelter", "euthanasia", "euthanasia agency", and 
"sheltering committee" as used in the Veterinary Practice 
Act; added new Subsections B through D and redesig- 
nated former Subsections B through I as Subsections E 
through L, respectively; and: added a new Subsection M 
and redesignated former Subsections J and K as Subsec- 
tions N and O, respectively. 


The 1993 amendment, effective June 18, 1993, re- 
wrote Subsection C; substituted "veterinary medicine" for 
"veterinary examiners" in Subsection F; added Subsec- 
tions I to K; and made minor stylistic changes in Para- 
graph (3) of Subsection B and Subsection G. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 78 Am. 
Jur, 2d Seecrinriaia $1. 

70 C.J.S. Physicians, Surgeons, and Other Health-Care 
Providers §§ 2, 5. 


61-14-3. Criminal offender's character evaluation. (Repealed effective: 


July 1, 2024.) 


The provisions of the Criminal Offender Employment Act [28- 2-1 through 28-2-6 NMSA 1978] 
shall govern any consideration of criminal records required or permitted by the Veterinary Prac- 


tice Act. 


History: 1953 Comp., § 67-11-13.1, enacted by Laws 
1974, ch. 78, § 19. 


Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 
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61-14-4. Board created; terms; compensation; finance. (Repealed 
effective July 1, 2024.) 


A. The "board of veterinary medicine" is created. The board shall consist of seven members 
who are citizens of the United States and residents of New Mexico. Veterinary members shall have 
been licensed to practice veterinary medicine in the state for five years preceding their appoint- 
ment to the board. 

B. Members of the board and their successors shall be appointed by the governor. Five of the 
members shall be licensed veterinarians, and these appointments may be made from a list of five 
names for each professional vacancy, submitted to the governor by the New Mexico veterinary 
medical association. Two members shall represent the public and shall not have been licensed as 
veterinarians or have any significant financial interest, whether direct or indirect, in the occupa- 
tion regulated. 3 

C. Members shall be appointed to staggered terms of four years each. Appointments shall be 
made in such manner that the terms of no more than two board members expire on July 1 of each 
year. All board members shall hold office until their successors are appointed and qualified. Ap- 
pointments to vacancies shall be for the unexpired terms. Board members shall not serve more 
than two consecutive four-year terms. 

D. A majority of the members of the board constitutes a quorum for the transaction of busi- 
ness, except that the vote of four members is required for suspension or revocation of a license. The 
board shall elect a chairman and other necessary officers prescribed by regulation of the board. 

E. Members of the board shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, 
perquisite or allowance. This reimbursement and all other expenses involved in carrying out the 
Veterinary Practice Act shall be paid exclusively from fees received pursuant to provisions of the 
Veterinary Practice Act. The board shall deposit all fees received pursuant to provisions of the Vet- 
erinary Practice Act with the state treasurer for the exclusive use of the board, and money shall be 
expended only upon vouchers certified by a majority of the board. 

F. Any board member failing to attend, after proper notice, three consecutive meetings, either 
regular or special, shall automatically be removed as a member of the board. 


History: 1953 Comp., § 67-11-14, enacted by Laws 
1967, ch. 62, § 3; 1975, ch. 96, § 2; 1979, ch. 76, § 1; 1991, 
ch. 189, § 21; 1993, ch. 163, § 2; 1995, ch, 154, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "shall" for "must" in the second sentence in Subsec- 
tion A, deleted "in New Mexico" following "licensed veteri- 
narians" in the second sentence in Subsection B, inserted 
“after proper notice" in Subsection F, and made minor sty- 
listic changes throughout the section. 

The 1993 amendment, effective June 18, 1993, re- 
wrote Subsection A, which formerly read "The ‘board of 
veterinary examiners' is created. The board shall consist 
of seven members" and rewrote Subsection C to the extent 
that a detailed comparison is impracticable. 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "seven members" for "six members" in Subsection A; 
in the second sentence in Subsection B, substituted "Two 
members" for "One member" and "veterinarians or" for "a 
veterinarian nor shall such public member"; rewrote Sub- 
section C; and made a minor stylistic change in Subsec- 
tion F. 


ANNOTATIONS 


Costs of hearings. — Per diem and mileage costs 
of board members to attend a disciplinary hearing can- 
not be assessed as costs against the veterinarian who 
is disciplined. N.M. Bd. of Veterinary Med. v. Riegger, 
2007-NMSC-044, 142 N.M. 248, 164 P.3d 947, aff'g in part, 
rev'g in part, 2006-NMCA-069, 1389 N.M. 679, 137 P.3d 
619. 


61-14-4.1. Protected actions; communication. (Repealed effective July 1, 
2024.) 


A. Nocurrent or former member of the board, officer, administrator, staff member, committee 
member, examiner, representative, agent, employee, consultant, witness or any other person serv- 
ing or having served the board shall bear liability or be subject to civil damages or criminal pros- 
ecutions for any action or omission undertaken or performed within the scope of the board's duties. 

B. All written and oral communications made by any person to the board relating to actual or 
potential disciplinary action shall be confidential communications and are not public records for 
the purposes of the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. All data, 
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communications and information acquired by the board relating to actual or potential disciplinary 
action shall not be disclosed except to the extent necessary to carry out the board's purposes or in 
a judicial appeal from the board's actions. 

C.. The board shall make available to interested members of the public information about a 
disciplinary action taken by the board pursuant to Section 61-14-13 NMSA 1978, including the 
name of the licensee; the nature of the violation of the Veterinary Practice Act and the disciplinary 
action taken. 

D. No person or legal entity providing information to the board, whether as a report, a com- 
plaint or testimony, shall be subject to civil damages or criminal prosecutions. 


4 


History: Laws:1999, ch. 243, § 6. Effective dates, — Laws 1999, ch. 243 contained no 


Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., art. 
see 61-14-20 NMSA 1978. IV, § 23, was effective on June 18, 1999, 90 days after ad- 


journment of the legislature. 


61-14-5. Board; duties. (Repealed effective July 1, 2024.) 


The board shall: ‘3 

A. examine and determine the qualifications and fitness of applicants for a license to practice 
veterinary medicine in New Mexico and issue, renew, deny, suspend or revoke licenses in accor- 
dance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]; 

B. regulate artificial insemination and pregnancy diagnosis by establishing standards of prac- 
tice and issuing permits to persons found qualified; 

C. establish a schedule of license and permit fees based on the board's financial requirements 
for the ensuing year; 

“D. conduct investigations necessary to determine violations of the Veterinary Practice Act and 
discipline persons found in violation in accordance with the Uniform Licensing Act, 

EK. employ personnel necessary to carry. out its duties; 

F. in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], promulgate and 
enforce rules necessary to establish recognized standards for the practice of veterinary medicine 
and to carry out the provisions of thé Veterinary Practice Act. The board shall make available to 
interested members of the public copies of the Veterinary Practice Act and all rules arpmulgated 
by the board; 

G. examine applicants for veterinary technician certifieations purposes. Such: examination shall 
be held at least once a year at the times and places designated by the board; » 

H. establish a five-member veterinary technician examining committee; ._. 

I, promulgate rules establishing continuing education requirements as a ceetuane for license 
renewal; 

J. regulate the operation of veterinary facilities, including: 

(1) establishing requirements for operation of a veterinary facility in socendamas with Tec- 
ognized standards for the practice of veterinary medicine; — 

(2) issuing permits to qualified veterinary fpeatitiags and 

(3) promulgating standards for inspection of veterinary facilities. 

For purposes of this subsection, "veterinary facility" means a building, mobile unit, vetidle or 
other location where services included within the practice of veterinary medicine are provided; 

K. perform the duties imposed on the board pursuant to the Animal Sheltering Act [Chap- 
ter 77, Article 1B NMSA 1978]; and 

L. establish a five-member sheltering committee. 


‘History: 1958 Comp., § 67-11-15, enacted by Laws follow the provisions of the State Rules Act when promul- 


1967, ch. 62, § 4; 1975, ch. 96, § 3; 1977, ch. 167, § 1; ‘gating rules and is required to follow the provisions of the 
1998, ch..168, § 38; 1995, ch; 154, § 2; 1999, ch..2438, § 1; Uniform Licensing Act for licensing and disciplinary mat- 
2017, ch. 44, § 2; 2022, ch. 39, § 58. ters; in Subsection A, after "revoke licenses", added "in ac- 
Delayed repeals, — For delayed repeal of this section, . cordance with the Uniform Licensing Act"; in Subsection 
see 61-14-20 NMSA 1978, ~D, after "found in violation", added "in accordance’ with 
The 2022 amendment, effective May 18, 2022, clari- . the Uniform Licensing Act's and in Subsection F, added 
fied that the board of veterinary medicine is required to "in accordance with the State Rules Act". 
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The 2017 amendment, effective July 1, 2018, provided accordance with recognized standards for the practice of 
additional duties for the board of veterinary medicine; in veterinary medicine as a condition for licensure". 
Subsection F, replaced each occurrence of "regulations" The 1995 amendment, effective June 16, 1995, added 
with "rules"; in Subsection I, after "adopt", deleted "regu- Subsection J and made minor stylistic changes in Subsec- 
lations" and added "rules"; and added new Subsections K tions H and I. 
and L, The 1993 amendment, effective June 18, 1993, substi- 

Temporary provisions. — Laws 2017, ch. 44, § 15 pro- tuted "persons" for "licensed veterinarians" in Subsection 
vided that on July 1, 2018: D and substituted "education requirements as a condition 

A. all personnel, appropriations, money, records, for license renewal" for "educational requirements for vet- 
equipment, supplies and other property of the animal erinarians as a condition for the license renewal" in Sub- 
sheltering board shall be transferred to the board of vet- section I. 
erinary medicine; 

B. \ all contracts of the animal sheltering board shall be ANNOTATIONS 
binding and effective on the board of veterinary medicine;- Licensing duties not usurped by regulation and 
and. . ' licensing department. — Neither the Regulation and 


C.” all references in law to the animal sheltering board Licensing Department Act, Sections 9-16-1 to 9-16-13 
shall be deemed to be references to the board of veterinary NMSA 1978, nor any Vion anit regulations that it has 


medicine ; 

; : promulgated pursuant to that act, supersede the specific 
baer 1999 ae effective June 18, 1999, de- statutory powers and licensing duties that the legislature 
a8 eee ed ollowing "establish" in Subsection C, has given to the board of veterinary examiners pursuant 
May rewrote e Bection J, which formerly read "adopt to this article: The regulation and licensing department is 
regulations for the inspection and operation of facilities in to provide general administrative services to the board. 


1987 Op. Att'y Gen. No. 87-58. 


61-14-5.1. Impaired veterinarian. (Repealed effective July 1, 2024.) 


A. The board may appoint an impaired-veterinarian committee to organize and administer a 
program that will: 

(1) serve as a diversion program to which the board may refer licensees in lieu of or in ad- 
dition to other disciplinary action under terms set by the board; and 

(2) bea confidential source of treatment or referral for veterinarians who, on a voluntary 
basis and without the knowledge of the board, desire to avail themselves of treatment for emotion- 
ally based or chemical-dependence impairments. 

B. The impaired-veterinarian committee shall: 

(1) provide evaluations for veterinarians who request participation in the diversion pro- 
gram; 

(2) review and designate treatment facilities and services to which veterinarians in the 
diversion program may be referred; 

(3) receive and review information concerning the status and progress of participants in 
the diversion program; 

(4) publicize the diversion program in coordination with veterinary professional associa- 
tions; and 
(5) prepare and provide reports at least annually to the board. 

C. Each veterinarian referred to the diversion program by the board shall be informed of the 
procedures applicable to the diversion program, of the rights and responsibilities associated with 
participation in the diversion program and of the possible consequences of failure to participate 
in the diversion program. Failure to comply with any treatment requirement of the diversion 
program may result in termination of diversion program participation; termination of diversion 
program participation shall be reported to the board by the impaired-veterinarian committee. 
Participation in the diversion program shall not be a defense against, but may be considered in 
mitigating, any disciplinary action taken by the board. The board is not precluded from commenc- 
ing a disciplinary action against a veterinarian who is participating in the diversion program or 
has been terminated. 

D. No member of the board or the impaired-veterinarian committee shall be liable for civil 
damages because of acts or omissions that occur in administering the provisions of this section, 


History: Laws 1993, ch. 163, § 11. Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 
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61-14-6. Veterinary technician examining committee; membership; 
terms; compensation. (Repealed effective July 1, 2024.) 


A. The "veterinary technician examining committee" shall consist of five members appointed 
by the board of veterinary medicine: The committee shall consist of two licensed aerate one 
member of the board and two registered veterinary technicians. 

B.. Committee members shall serve for terms of four years except the board member on the 
committée shall be appointed for one year. With the exception of the board member on the commit- 
tee, the terms of committee members shall be staggered by one year. Committee members shall 
serve until their successors have been appointed and qualified. Any vacancy shall be filled by ap- 
pointment by the board of veterinary medicine for the remainder of the unexpired term. 

C. Members of the committee shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, 
perquisite or allowance. 


History: 1953 Comp., § 67-11-15.1, enacted by Laws The 1993 amendment, effective June’ 18,,1993, re- 


1975, ch, 96, § 4; 1993, ch. 1638, § 4. wrote Subsections-A and.B to the extent that-a detailed 
Delayed repeals. — For delayed repeal of this section, comparison is impracticable, 


see 61-14-20 NMSA 1978. 


61-14-7. Duties of the veterinary technician examining committee. 
(Repealed effective July 1, 2024.) . 


A. The committee shall evaluate qualifications of education, skill and experience for certifica- 
tion of a person as a veterinary technician and provide forms and procedures for the board for 
certificates of qualification and for annual registration of employment. 

B. The committee shall assist the board in the examination of applicants for veterinary tech- 
nician certification. Such examination shall be held at least once a year at the times and places 
designated by the board. 


History: 1953 Comp., § 67-11-15.2, enacted by Laws Delayed repeals, — For delayed repeal of this section, 
1975, ch. 96, § 5. see 61-14-20 NMSA 1978. 


61-14-7.1. Animal sheltering committee; duties. (Repealed attoutive) 
July 1, 2024.) 


The sheltering committee shall: 

A. develop a voluntary statewide dog and cat spay and neuter program in conjunction with 
animal shelters and euthanasia agencies; 

B. develop criteria for individuals, nonprofit organizations, animal shelters and euthaaieeia 
agencies to receive assistance for dog and cat spaying and neutering from the animal care and fa- 
cility fund; provided that assistance to individuals and nonprofit organizations shall only be given 
to individuals who have, or to nonprofit organizations that shall only provide assistance to service 
recipients who have, a household income that does not exceed two hundred percent of the current 
federal poverty level guidelines published by the United States department of health and human 
services; and 

C. recommend to the board the disbursements of money from the animal care and. facility snd 
to qualifying individuals, nonprofit organizations, animal shelters and euthanasia agencies. 


History: Laws 2017, ch. 44, § 3; 2020, ch. 69, § 1. "sterilization" and added "spaying and neutering", and 
Delayed repeals. — For delayed repeal of this section, after "animal care and facility fund", added "provided 
see 61-14-20 NMSA 1978. that assistance to individuals and nonprofit organizations 
The 2020 amendment, effective July, 1, 2020, estab- shall only be given to individuals who have, or to nonprofit 
lished a household income level for assistance for dog and organizations that shall only provide assistance to service 
cat spaying and neutering from the animal care and fa- recipients who have, a household income that does not ex- 
cility fund; in Subsection B, after "dog and cat", deleted ceed two hundred percent of the current federal poverty 
634 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-14-8 


level guidelines published by the United States depart- 
ment of health and human services". 
Temporary provisions. — Laws 2017, ch. 44, § 14 pro- 


bie that animal sheltering board members Sea as of 


VETERINARY MEDICINE 


61-14-10 


July 1, 2018, shall continue to serve on the animal shelter- 
ing committee for a period of at least one year. 


61-14-8. Application for license. (Repealed effective July 1, 2024. ) 


A. “Any person desiring a license to practice veterinary medicine in this state may make writ- 
ten application to the board showing that the person: 


(1) has reached the age of majority; and 
(2) is a person of good moral character. 


The application shall contain other information and proof as required by regulation of the 
board and, except as provided in Section 61-1-34 NMSA 1978, shall be accompanied by an applica- 


tion fee established by the board. 


B. If the board finds that the applicant possesses the proper qualifications, it shall admit the 
applicant to the next examination. If an applicant is found unqualified to take the examination, 
the board shall immediately notify the applicant in writing of its findings and the grounds for 


them. 


History: 1953 Comp., § 67-11-16, enacted by Laws. 


1967, ch. 62, § 5; 1973, ch. 40,:8 1; ining ch. 163, § 5; 
2020, ch. 6, § 38. 


Delayed repeals. — For delayed repeal of this section, 


see 61-14-20 NMSA 1978: 

Cross references, — For the Uniform Licensing Act, 
see 61-1-1 NMSA 1978 et seq. 

For age of majority, see 28-6-1 NMSA 1978. 

For the Parental nce isaglagin SJ Act, see 40-5A-1 NMSA 
1978 et Beqs ) oc! 

The 2020 Suiisalacndl affective July h, 2020, Hewsiied 
an exception to the licensure fee for qualified military ser- 


vice members, their spouses ‘and dependent children; and — 
for certain veterans, and made certain technical amend-. 


ments; and in Subsection A, Paragraph A(2), after "the 
board and", added "except as provided in Section 61-1-34 
NMSA 1978". 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, substituted "person" for "veterinarian" in the 
introductory paragraph, deleted former Paragraph (2), 


’*’ which read “is a citizen of the United States or an appli- 


cant for citizenship; and", and redesignated former Para- 
graph.(3).as Paragraph (2), making a related grammatical 
change; and in Subsection B, deleted "or, if the applicant is 
eligible for license without examination, it shall forthwith 
grant him a license" at the end of the first sentence and 
deleted "or to receive a license without examination" pre- 
ceding "the board" in the second sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 

Jur. 2d, Teton aula § 3, 
Failure to procure license as affecting recovery for ser- 

vices, 80 A.L.R. 900, 42 A.L.R. 1226, 118 A.L.R. 646. 

‘Validity, construction and effect of statutes or regu- 
lations governing practice of veterinary medicine, 8 
A.L.R.4th 223, 

70 C.J.S. Physicians, geet et and Other Health- Care 
Providers §§ 19,:20, 23. 


61-14-9. Examination. (Repealed effective July 1, 2024.) 


The board shall conduct at least one examination each calendar year following public notice of 
the time and'place. Examinations shall be prepared and conducted under regulations promulgated 
by the board, and shall be designed to test the applicant's knowledge and proficiency in the prac- 
tice of veterinary medicine. Immediately after the results of each examination are determined, the 
board shall notify each applicant of the results of his examination and issue a’license to those ap- 
plicants successfully completing it. Any applicant failing an examination shall be admitted to any 
subsequent examination upon, payment of another application fee. 


ANNOTATIONS | 


- Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Veterinarians § 4, 

70 C.J.S, Physicians, Sargequs/: and Other Health-Care 
Providers §§ 20,23. 


History: 1958’ Comp, § 67-11-17, eaivepad by Laws 
1967, ch. 62, § 6. . 

Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 


61-14-10. License by endorsement. (Repealed effective July 1, 2024.) 


A. Pursuant to its regulations, the board may issue a license without written examination, ex- 
cept an examination on state laws and other state and federal regulations related to the practice 
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of veterinary medicine, to a qualified applicant who furnishes satisfactory evidence that the ap- 
plicant is a veterinarian and has, for the five years next prior to filing the application, been a prac- 
ticing veterinarian and licensed in a state, territory or district of the United States having license 
requirements at the time the applicant was first licensed that were substantially equivalent to the 
requirements of the Veterinary Practice Act. 

B. Pursuant to its regulations, the board may issue, with examination, a limited practice li- 
cense in veterinary medicine, which limited practice license shall describe adequately that area of 
veterinary medicine that the licensee is entitled to practice. 

C. At its discretion, the board may examine, orally or practically, any person qualifying for a 
license under this section. 

D, The board may issue without examination a temporary permit to practice veterinary medi- 
cine to: 

(1) a qualified applicant for a license pending examination, provided the applicant is a 
graduate veterinarian and employed by and working under the direct supervision of a licensed 
veterinarian; provided that: 

(a), the temporary permit shall expire the day after the notice of results of the first 
examination given after the permit is issued; 

(b) a qualified applicant for a license pending examination may, at the board's dis- 
cretion, be exempted from the requirement of working under the direct supervision of a licensed 
veterinarian, provided the applicant submits a written request for such.exemption; and 

(c) no additional temporary permit shall be issued to an applicant who has failed the 
required components of the New Mexico examination in this or any other state or any other terri- 
tory, district or commonwealth of the United States; or 

(2) a nonresident veterinarian validly licensed and in good abana with the fibanieiite 
authority in another state, territory, district or commonwealth of the United States; provided that: 

(a) except as otherwise provided in Subparagraph (b) of this paragraph, the tempo- 
rary permit. shall be issued for a period lasting no more than sixty days, not more than one permit 
shall be issued to the nonresident veterinarian during a calendar year and no more than two ALLY 
day, temporary permits shall be issued to the nonresident veterinarian; and 

(b) if a nonresident veterinarian is employed by or has'a contract with the state, a 
municipality or a county to provide veterinary services at a nationally accredited zoo or aquarium 
located in New Mexico, the temporary permit shall be issued for a period lasting no more than six 
months and no more than two consecutive six-month, temporary permits shall be issued to any 
one individual. 

E. A temporary permit to practice veterinary medicine may be summarily revoked by a major- 


ity vote of the board without a hearing. ; ; 

History: 1953 Comp., § 67-11-18, enacted by Laws The 1993 amendment, effective June 18, 1993, re- 
1967, ch. 62, § 7; 1975, ch. 96, § 6; 1993, ch. 1638, § 6; wrote the section heading, which formerly read "License 
1995, ch. 154, § 3; 2022, ch. 8, § 1. without examination"; in Subsection A, added "Pursu- 

Delayed repeals, — For delayed repeal of this section, ant to its regulations” at the beginning, inserted "ex- 
see 61-14-20 NMSA 1978. -. cept an examination on state laws and other state and 

The 2022 amendment, effective May 18, 2022, autho- ~., federal regulations related to the practice of veterinary 
rized the board of veterinary medicine to issue temporary medicine", and deleted former Paragraph (2), which read 
permits to practice veterinary medicine to certain non- "within the three years next prior to filing his application, 
resident veterinarians employed by or contracted with the successfully completed the examination conducted by the 
state, a municipality or a county to provide veterinary ser- national board of veterinary examiners"; in Subsections A 
vices at nationally accredited zoos or aquariums located in and B, made minor stylistic changes; and added Subsec- 
New Mexico; and in Subsection D, Subparagraph D(2)(a), tions D and E. 
added "except as otherwise provided in Subparagraph (b) . 
of this paragraph", and after "no more than two", added ANNOTATIONS " 
sixty-day", and added Subparagraph D(2)(b). Am. Jur. 2d, A.L.R. and C.uJ.S. references. — 78 Am. 


The 1995 amendment, effective June 16, 1995, de- 
leted "the privilege of obtaining" following "examination" Validity, construction and effect of statutes or regu- 
in Subsection D, inserted "a graduate veterinarian and" lations governing practice of veterinary medicine, 8 
following "applicant is" in Paragraph (1) of Subsection D, A.L.R.4th 223. 
added Subparagraph D(1)(b), redesignated former Sub- 70 C.J.S. Physicians, Badgers and Other Health-Care 
paragraph D(1)(b) as Subparagraph D(1)(c), and made a Providers §§ 19, 20, 23. 
minor stylistic change in Subparagraph D(1)(a). ere 


Jur. 2d Veterinarians § 4. 
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61-14-11. Certification as veterinary technician; annual registration of 
employment; employment change; fees. (Repealed effective 
July 1, 2024.) 


A. No person shall perform or attempt to perform as a veterinary technician without first ap- 
plying for and obtaining a certificate of qualification from the board of veterinary medicine as a 
veterinary technician and having his employment registered in accordance with board regulation. 

B. A veterinary technician shall perform only those acts and duties assigned him by a super- 
vising licensed veterinarian that are within the scope of practice of such supervising veterinarian, 
not to include diagnosis, prescription or surgery. 

C. An applicant for a certificate of qualification as a veterinary technician shall complete ap- 
plication forms as supplied by the board of veterinary medicine, successfully complete an exami- 
nation conducted by the board and pay a fee to defray the cost of processing the application and 
administering the examination, which fee is not returnable. | 

D. Each certified veterinary technician shall annually register his employment with the board 
of veterinary medicine, stating his name and current address, the name and office address of both 
his employer and supervising licensed veterinarian and such additional information’ as the board 
deems necessary. Upon any change of employment as a veterinary technician, such registration 
shall automatically be void. Each annual registration or registration of new employment shall be 
accompanied by fees set by the board for use by the board in defraying the cost hae administering 
the Veterinary Practice Act. 


History: 1953 haste § 67-11-18.1, enacted by Laws 
1975, ch. 96, § 7; 1993, ch. 163, § 7. 

Delayed repeals. — For:delayed repeal of this section, 
see 61-14-20 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, in- 
serted "of veterinary medicine" following "board" in Sub- 
sections A and C and in the first sentence of Subsection 
D; deleted "of fifty dollars ($50.00)" following "pay a fee" 
in Subsection C; deleted the former second sentence of 


Subsection C, pertaining to enrollment on a roster of vet- 
erinary technicians; and deleted "in amounts not to ex- 
ceed twenty dollars ($20.00)" following "by the board" in 
the second sentence of Subsection D, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction and effect of statutes or regulations gov- 
erning practice of veterinary medicine, 8 A.L.R.4th 223. 


61- 14-12. License, permit and registration ae eo "ed beni effective 
July 1, 2024.) 


A. All licenses, permits and registrations issued pursuant to the Veterinary Practice Act may 
be renewed by payment of the renewal fee, except as provided in Section 61-1-34 NMSA 1978, and 
submission of proof of completion of continuing education requirements as established by regula- 
tion of the board. Not later than thirty days prior to expiration, the board shall mail a notice to 
each licensed veterinarian, registered veterinary technician and holder of an artificial insemina- 
tion or pregnancy diagnosis permit that the license, fai) soa or permit will expire and provide 
a renewal application form. 

B. Except as provided in Subsections C and D of thie section, a person may reinstate an expired 
license, registration or permit, issued pursuant to the Veterinary Practice Act, within five years of 
its expiration by making application to the board for renewal and paying the current renewal fee 
along with all delinquent renewal fees and late fees. After five years have elapsed since the date 
of expiration, a license, registration or permit may not be renewed and the holder shall apply for a 
new license, registration or permit and take the required examination. 

C. A person shall not have the person's license, issued pursuant to the VateHinary Practice Act, 
reinstated in New Mexico if, during the time period in which the person's license lapsed, the per- 
son's license in another state or jurisdiction was suspended or revoked for reasons for which the 
license would have been subject to suspension or revocation in New Mexico. 

D. A person who, during the time period in which the person's license, issued pursuant to the 
Veterinary Practice Act, lapsed, was subject to any disciplinary proceedings resulting in action less 
than suspension or revocation in another state or jurisdiction, may, at the discretion of the board, 


637 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-14-13 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14-13 
have the person's license to: practice in New,Mexico reinstated on a: probationary status for up 
to two years, Upon request by the applicant for reinstatement, .the board shall determine under 
what circumstances the probationary status shall be continued or removed or the application for 
reinstatement denied. 

_E, .The board may provide by regulation for waiver of payment ofjany.renewal fee.of a licensed 
veterinarian during any period when the veterinarian is on active duty with any branch of the 


armed services of the United States for the duration of a national eunareaneyes 


History: 1958 Comp., §. 67-11-19, enacted.by Laws 


1967, ch. 62, § 8; 1975, ch. 96, § 8; 1977, ch. 167, § 2; 


1993, ch. 168, § 8; 1995, ch. 154, § 4 2017, ch. 44, § 4; 


2020, ch. 6, § 39. 


Delayed repeals, — For elauad repeal of this section, . 


see 61-14-20 NMSA 1978, 


The 2020 amendment, effective July 1, 2020, provided. 
an exception to the license renewal fee for qualified mili- © 


tary service members, their spouses and dependent chil- 
dren, and for certain veterans; and in Subsection A, after 
"renewal fee", added weavept as provided in Section 61-1- 
34 NMSA 1978", 

The 2017 aniendments effective July 1, 2018, made 


technical changes to the section;in Subsection A, after "lie. 
censes, permits and registrations", added "Ngpued pursu- © 


ant to the Veterinary Practice Act"; in Subsection B, after 
"license, registration or permit", added "issued pursuant 
to the Veterinary Practice Act"; in Subsection C, after "the 
person's license", added "issued pursuant to the Veteri- 
nary Practice Act", after "during the time period", deleted 
"his" and added "in which the person's "after "license", de- 
leted "to practice in New Mexico was", ‘and after "lapsed", 
deleted "his" and added "the person's 3" in Subsection D, 


after “time eatoal deleted "his!" and added "in which the 


LPL) 


person's’, after "license", deleted "to practice in New Mex- 
ico was" ‘and added "issued pursuant to the Veterinary 
Practice’ Act", and after "at the discretion of the board, 
have", deleted "his" and added "the person's"; and in Sub- 
section K, after "any period when", deleted "he" and added 
"the veterinarian". 

The 1995 amendment, effective June 16, 1995, in 
Subsection B, added ! ‘Except ; as provided in, Subsections 
C and D of this section" at the beginning, inserted "and 
late fees" following ' ‘renewal fees", and substituted "shall" 


» for "must'in the last sentence; added Subsections C and 


D; and redesignated former Subsection C as Subsection E. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, deleted ' ‘expire on December 31 each year 
and" following ' 'registrations" and "annual" preceding "re- 
newal" in the first sentence and substituted "thirty days 
prior to expiration" for "December 1 each year", deleted 
"on December 31" following "expire", and made stylistic 
changes in the second sentence; and in Subsection C, sub- 
stituted "for the duration of a national emergency" for 
"not to exceed three years or for the duration of a national 
emergency, whichever is longer" at the end. 


61-14-13. Denial, suspension or revocation of license. (Repealed 


effective July 1, 2024.) 


A. In accordance with the procedures contained in the Uniform Licensing Act [61-1-1 through 


61-1-31NMSA‘:1978], the board may deny, suspend for a definite period or revoke a license, cer- 
tificate or permit held or applied for under the Veterinary Practice Act, or may reprimand, place 
on probation, enter a stipulation with or impose an administrative penalty in an amount not to 
exceed five thousand dollars ($5,000) on a ‘holder of a license, certificate or ai babi upon a finding 
by the board that the licensee; certificate or permit holder, or applicant: 

(1) has committed an act of fraud, rr sie apeertmna or deception in obtaining a license 
or permit; 

(2) has been adjudicated insane or rharifssthy inieeplueitatad, 

(3) has used advertising or solicitation that is false, ae or is Savon deemed 
unprofessional under rules promulgated by the board; 

(4) has been convicted ofa felony or other crime involving moral initia . 

(5) is guilty of dishonesty, papictie ghd cay sci Hogtlgenee or other malpractice in the pee 
tice of veterinary medicine; 

(6) has a professional association with or eiabtnse any eager ptackigmis veterisheivy medi- 
cine unlawfully; . 
fleatt es guilty, of fraud or dishonesty’ in Ae application or gia: of any test for disease in 
animals; 

(8) has failed to maintain his nisbeouni dmc premises and equipment in a clean and sanitary 
condition in compliance with facility permit rules promulgated by the board; © 

-(9) is guilty of habitual or excessive use of intoxicants or drugs; 

(10) is guilty of cruelty to animals; «> ©» 

(11) has had his license to practice veterinary mabicntth revoked by another state, territory 
or digtniét of the United States on grounds other than nonpayment of license or permit fees; 
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(12) is guilty of unprofessional conduct by violation of a rule promulgated by the board 
pursuant to provisions of the Veterinary Practice Act; 

(13) has failed to perform as a veterinary technician under the direct supervision of a li- 
censed veterinarian; 

(14) has failed as a licensed veterinarian to reasonably exercise direct supervision with 
respect to a veterinary technician; 

(15) “is guilty of aiding or abetting the practice of veterinary medicine by a person not li- 
censed, certified or permitted by the board; 

(16) has used any controlled drug or substance on any animal for the purpose of illegally 
influencing the outcome of a competitive event; 

(17) has willfully or negligently administered a drug or substance that will adulterate 
meat, milk, poultry, fish or eggs; 

(18) has failed to maintain required logs and records; 

*(19) has used a prescription or has sold any prescription drug or prescribed extra-label 

use of any over-the-counter drug in the absence of a valid veterinarian-client-patient relationship; 

(20) has failed to report, as required by law, or has made a false report of any contagious 
or infectious disease; 

(21) has engaged in an unfair or deceptive practice; or 

(22) has engaged in the practice of veterinary medicine on any animal or group of animals 
in the absence of a valid veterinarian-client-patient relationship. 

B. Disciplinary proceedings may be instituted by sworn complaint by any person and shall 
conform with the provisions of the Uniform Licensing Act. : 

C,, Any person whose license, certificate or permit is suspended or revoked by the board pursu- 
ant to provisions of this section may, at the discretion of the board, be relicensed or reinstated by 
the board at any time without examination upon written application to the board showing cause to 
justify relicensing or reinstatement. 


History: 1953 Comp., § 67-11-20, enacted by Laws and deleted former Subsection C, which listed the grounds 


1967, ch. 62, § 9; 1975, ch. 96, § 9; 1993, ch. 163, § 9; for denial or suspension of registration or denial or revo- 
1995, ch. 154, § 5; 1998, ch. 55, § 75; 1999, ch. 243, § 2. cation of any certificate of qualification. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. ANNOTATIONS 


Cross references. — For appeal of final decisions by 


Secti is not too vague to enable establishment: b 
agencies to district court, see 39-3-1.1 NMSA 1978. Shae sad pn i y 


board of reasonable guidelines for revocation or suspen- 


The 1999 amendment, effective June 18,1999, re- sion of license. In.re Willoughby, 1971-NMSC-040, 82 N.M. 
wrote the introductory language to Subsection A, which 443. 483 P.2d 498. 
formerly read "The board may place a licensee on proba- oacd need not specify acts deemed unprofes- 
tion; impose on a licensee an administrative penalty in an sional by rule or regulation, as these acts usually reflect 
amount not to exceed two thousand five hundred dollars general standards of ethics and practice which are adhered 
($2,500); reprimand a licensee; deny, suspend for'a defi- —_—to in a profession. In re Willoughby, 1971-NMSC-040, 82 
nite period or revoke a license, certificate or permit of a NM. 443. 488 P.2d 498. 
licensee; or take any other reasonable action as estab- cay 8 at hearing. — Absent evidence of preju- 
lished by the board if the board determines after receiving dice or bias on part of board, fact that one member was 
a complaint and providing notice and a hearing pursuant not present for part of suspension hearing, while he was 
to the Uniform Licensing Act that a licensee"; added Sub- attempting to locate.a:witness, was excusable. In re Wil- 
sections A(22) and B; and redesignated former Subsection loughby, 1971-NMSC-040, 82 N.M. 443, 483 P.2d 498. 
B as Subsection C, Ordinary negligence. — The board of. veterinary 
The 1998 amendment, effective September 1, 1998, medicine cannot sanction its licensees for acts of ordinary 
rewrote this section to the extent that a detailed compari- negligence committed in a single episode of treatment. 
son is impracticable. i The phrase "other malpractice" does not include a single 
The 1995 amendment, effective June 16, 1995, in- episode. of ordinary negligence. N.M. \Bd.. of Veterinary 
serted "facility permit" preceding "regulations" in Para- Med. v. Riegger, 2006-NMCA-069, 139 N.M. 679, 137 P.3d 
graph (8) of Subsection A, and substituted "pursuant to 619, aff'g in part, rev'g in part, 2007-NMSC-044, 142 N.M. 
provisions of" for "under" in Paragraph (12) of Subsection 248, 164 P.3d 947. 
A and in Subsection B. ; Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
The 1998 amendment, effective June 18, 1993, in Jur, 2d Veterinarians § 5. 
Subsection A, Tewrote the introductory par agraph and Validity, construction and effect of statutes or regu- 
Paragraph (9); added “or manifest incapacity" at the end lations governing practice of veterinary medicine, 8 
of Paragraph (2); inserted "dishonesty" at the beginning of AL.R.4th 223. 
Paragraph (5); inserted "or permit" near the end of Para- 70 C.J.S. Physicians, Surgeons, and other Health-Care 
graph (11); and added Paragraphs (13) to (21); in Subsec- Providers §§ 35 to 42, 53 to 57. 


tion B, inserted "certificate or permit" near the beginning; 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-14-16 


61-14-14. Exemptions. (Repealed effective July 1, 2024. e 


Provisions of the Veterinary Practice Act do.not apply to: 


A. employees of federal or state governments performing official duties; 

B. regular students in a veterinary school performing duties or actions assigned eee an instruc- 
tor or working under direct supervision of a licensed veterinarian during a school vacation period; 

C. reciprocal aid of neighbors in performing routine accepted livestock management practices; 

D. aveterinarian licensed in a foreign jurisdiction consulting with,a licensed veterinarian; 

E.. a merchant or manufacturer selling at the merchant's or manufacturer's regular place of 
business any medicine, feed, appliance or other product used in the prevention or treatment of 


animal disease; 


F, the owner of an animal and the owner's consignees and their employees while performing 
routine accepted livestock management practices in the care of animals belonging to.the owner; 

G. a member of the faculty of a veterinary. school performing the member's regular functions 
or a person lecturing or giving instruction or demonstration at a veterinary school or in connection 
with a continuing education course or seminar for licensed veterinarians, veterinary technicians or 
persons holding or training for valid permits for artificial insemination or diagnosing pregnancy; 

H. a person selling or applying any pesticide, insecticide or herbicide; or .. 

I. a person engaging in bona fide scientific research that reasonably requires eanerimegietica 


involving animals. 


History: 1953 Come § 67-11-21, enacted by Laws 
1967, ch. 62, § 10; 1975, ch. 96, § 10; 1993, ch. 163, § 10; 
1999, ch. 243, § 3; 2017, ch. 44, § 5. 


Delayed repeals. — For delayed repeal of this section, 


see 61-14-20 NMSA 1978. ; 

The 2017 amendment, effective July 1, 2018, removed 
employees of local governments from the exemption provi- 
sions of the Veterinary Practice Act; in Subsection A, after 
"employees of federal”, added "or", and after "state", de- 
leted “or local"; in Subsection D, deleted "any" and added 
"a"; in Subsection E, deleted "any" and added "a", and af- 
i "gelling at", deleted "his" and added "the mielehss 
or manufacturer's"; in Subsection F, after "owner of the 
animal", deleted "his" and added "and the owner's"; and 
in Subsection G, after "veterinary school performing", de- 
leted "his" and added "the member's". 

~The 1999 amendment, effective June 18, 1999, de- 
leted former Subsections J and K, relating to persons 
who artificially inseminate or diagnose pregnancy, and 
acts performed by veterinary technicians under the direct 
supervision of a licensed or license-exempt veterinarian, 
respectively. 

The 1998 amendment, effective June 18, 1993, sub- 
stituted "a valid permit issued by the board" for "written 


consent of the New Mexico livestock board" at the end of 
Subsection J; substituted "under the direct supervision of 
a licensed or license-exempt" for "at the direction of and 
under the supervision of a licensed" in) the introductory 
paragraph of Subsection K; deleted "at the direction of 
and under the supervision of a licensed veterinarian" fol- 
lowing ' performed" i in Paragraph (2) of Subsection K; and. 
made minor stylistic changes in Subsections I and K. 


ANNOTATIONS 


State personnel board may not require New Mex- 
ico license for veterinarians in addition to what the vet- 
erinarian statutes indicate as acceptable qualifications; 
however, the board can,require’ qualifications, other than 
licensure in the state, of its professional employees. 1974 
Op. Att'y Gen. No. 74- 20. 

Am. Jur. 2d, A.L.R. and C.; JS. referees: — Valid- 
ity, construction and effect of statutes or regulations gov- 
erning practice of veterinary medicine, 8 A.L.R.4th 223. 

70 C.J.S, Physicians, Berane and other Health-Care 
Providers:§ 13, yey 


61-14-15. Persons previously licensed. (Repealed effective July 7 2024.) 


The board shall issue a license to any person holding a valid license to practice,veterinary medi- 
cine in this state on the effective date of the pe tern any Practice Act. 


History: 1953 Comp., § 67-11-22, enacted by Laws 
1967, ch. 62, § 11. 

Delayed repeals. — For delayed repeal-of this section, 
see 61-14-20 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction and effect of statutes or regulations gov- 
erning practice of veterinary medicine, 8 A‘L.R.4th 223. 


61-14-16. Responsibility. (Repealed effective July 1, 2024.) 


Every veterinarian using, supervising or employing a registered veterinary technician shall be 
individually responsible and liable for the performance of the acts and omissions delegated to the 
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61-14-17 


VETERINARY MEDICINE 


61-14-19 


veterinary technician. Nothing in this section shall be construed to relieve the veterinary techni- 
cian of any ag rk and liability for any of his own acts and omissions. 


History: 1953 Comp.,, § e7-1 1-22.1, enacted by Laws 
1975, ch. 96, § 11; 1995, ch. 154, § 6, 

Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, deleted 
the former last sentence which read "No veterinarian may 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Veterinarians § 8, 


Veterinarian's _ liability _—_for malpractice, 71 


A.L.R.4th 811, 


70 CwJ.S. Physicians, Surgeons, and Other Health-Care 


have under his supervision more than two currently regis- 
P 7 P88 Providers §§ 83 to 86. 


tered veterinarian technicians." 


61- 14-17. Tiipoylates secordes confidentiality. Repealed ¢ effective 
July 1, 2024.) 


Animal inoculation records maintained by any state or local public agency may be used only in 
protecting the public health and welfare or by any other government agency and are not public:re- 
cords open to inspection or duplication. Upon request, the agency shall verify, or deny, as the case 
may be, that the records reflect that a particular animal has received inoculations within the next 
preceding twelve months. vid 


“History: 1978 en . § 61-14- 17, enacted by Laws 
1995, ch. 154,§ 7. | 

“Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. 


Repeals. — Laws 1993, ch: 163, § 13 repealed former 
61-14-17 NMSA 1978, as enacted by Laws 1967, ch. 62, 
§ 12, concerning qualifications for ‘permits, effective 


June 18, 1998. For provisions of former section, see the 
1992 NMSA 1978 on NMOneSource.com. 


61-14-18. Practicing without license; penalty. (Repealed effective 
July 1, 2024.) 


A. It is a misdemeanor punishable pursuant to Section 31-19-1 NMSA 1978 for a person to 
practice veterinary medicine without complying with the provisions of the Veterinary Practice Act 
and without being the holder of a license entitling the person to neg staresapee medicine i in 
New Mexico. 

B. If the board finds that a person or entity has practiced veterinary ca icy without a li- 
cense, the board may: 

(1) impose a fine not to exceed five thousand dollars ($5,000); 

(2) assess the person or entity for administrative costs, including investigative costs and 
the cost of conducting a hearing; and 

(3) impose any other sanction as provided pursuant to board rules: 


' History: 1953 Comp., § 67-11-24, enacted by Laws 
1967, ch. 62, § 13; 1999, ch. 243, § 4; 2017, ch. 44, § 6. 
Delayed repeals, — For delayed repeal of this section, 
see 61-14-20 NMSA 1978...) 
The 2017 amendment, effective July 1, 2018, provided 
additional penalties for practicing veterinary medicine 


pursuant to Section 31-19-1 NMSA 1978", after "for", de- 
leted "any" and added "a", and after "a license entitling", 
deleted "him" and added "the: person'': and added Subsec- 
tion B. 

The 1999 amendment, effective June 18, 1999, rewrote 
the section which formerly read: "It.is a misdemeanor for 


without a license; added new subsection designation "A."; 
in Subsection A, after "misdemeanor", added "punishable 


any person to engage in the practice of veterinary medi- 
cine in this state unless he is a licensed veterinarian", 


61-14-19. Injunction. (Repealed effective July 1, 2024.) 


The board or any person may bring an action in the district court to enjoin any person who is not 
a licensed veterinarian from engaging in,the practice of veterinary medicine. If the court finds that 
the defendant is violating or threatening to violate the Veterinary Practice Act, it shall enter an 
order restraining him from the violation. Any person so,enjoined who violates the injunction may 
be punished for contempt of court. This remedy by injunction shall be in addition to any remedy 
provided for criminal prosecution of the offender. 
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History: 1953 Comp., § 67-11-25, enacted by Laws criminal provisions of the Veterinary Practice Act" in the 
1967, ch. 62, § 14; 1999, ch. 248, § 5. second sentence, and added the last two sentences. 
Delayed repeals. — For delayed repeal of this section, 
see 61-14-20 NMSA 1978. ANNOTATIONS 
The 1999 amendment, effective June 18, 1999, sub- Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 


stituted "violation" for "violating without regard to any Jur, 2d Veterinarians § 6. 


61-14-20. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2024.) 


The board of veterinary medicine is terminated on July 1, 2023 pursuant to the Sunset Act. The 
board shall continue to operate according to the provisions of Chapter 61, Article 14 and Chap- 
ter 77, Article 1B NMSA 1978 until July 1, 2024. Effective July 1, 2024, Chapter 61, Article 14 and 
Chapter 77, Article 1B NMSA 1978 are repealed. 


History: 1978 Comp., § 61-14-20, enacted by Laws The 1997 amendment, effective June 20, 1997, substi- 


1979, ch. 76, § 2;.1981, ch. 241, § 27; 1985, ch. 87, § 12; tuted "2005" for "1997" in the first sentence, and substi- 

1991, ch, 189, § 22; 1993, ch. 168, § 12; 1997, ch. 46, § tuted "2006" for "1998" in the second and third sentences. 

16; 2005, ch. 208, § 10; 2011, ch. 30, § 3; 2017, ch. 44, § 7. The 1998 amendment, effective June 18, 1993, sub- 
The 2017 amendment, effective July 1, 2017, changed stituted "medicine" for "examiners" in the first sentence 

"July 1, 2017" to "July 1, 2023", changed "July 1, 2018” to and made a minor stylistic change in the second sentence. 

"July 1, 2024", and added "and Chapter 77, Article 1B". The 1991 amendment, effective June 14, 1991, substi- 
The 2011 amendment, effective June 17, 2011, tuted "July 1, 1997" for "July 1, 1991" in the first sentence 

changed the termination, operation and repeal dates, and substituted "July 1, 1998" for "July 1, 1992" in the 
The 2005 amendment, effective June 17, 2005, second and third sentences. 


changed the termination, operation and repeal dates. 


ARTICLE 14A 
Acupuncture and Oriental Medicine Practice 
Sec. Sec. 
61-14A-1. Short title. (Repealed effective July 1, 2024.) '61-14A-13. Requirements for expedited licensing. (Re- 
61-14A-2. Purpose. (Repealed effective July 1, 2024.) pealed effective July 1, 2024.) 
61-14A-3, Definitions. (Repealed effective July 1, 2024.) 61-14A-14. Approval of educational programs. (Repealed 
61-14A-4, License required. (Repealed effective July 1, effective July 1, 2024.) 
2024.) 61-14A-14.1. Students and externs; supervised practice. 
61-14A-4.1, Certified auricular detoxification specialists, ~... (Repealed effective July 1, 2024.) 
supervisors and training programs; fees, 61-14A-15, License renewal, (Repealed effective July 1, 
(Repealed effective July 1, 2024.) | 2024.) 
61-14A-5. Title. (Repealed effective July 1, 2024.) 61-14A-16. ‘Fees. (Repealed effective July 1, 2024.) 
61-14A-6, Exemptions, (Repealed effective July 1, 2024.) 61-14A-17. Disciplinary proceedings; judicial review; ap- 
61-14A-7. Board created; appointment; officers; compen- plication of Uniform Licensing Act. (Re- 
sation. (Repealed effective July 1, 2024.) pealed effective July 1, 2024.) 
61-14A-8. Board; powers. (Repealed effective July 1, 61-14A-18. Fund created. (Repealed effective July 1, 
2024.) 2024.) 
61-14A-8.1.. Expanded practice and prescriptive au- 61-14A-19. Penalties. (Repealed effective July 1, 2024.) 
thority; certifications. (Repealed effective 61-14A-20. Criminal Offender Employment Act. (Re- 
July'1, 2024.) pealed effective July 1, 2024.) » 
61-14A-9. Board; duties. (Repealed effective July 1, 61-14A-21. Licensed acupuncture practitioner; license 
2024.) valid under new act. (Repealed effective 
61-14A-10. Requirements for licensing. (Repealed effec- July 1, 2024.) 
tive July 1, 2024.) 61-14A-22. Termination of agency life; delayed repeal. 
61-14A-11,. Examinations. (Repealed effective July 1, 2024.) (Repealed effective July 1, 2024.) 


61-14A-12. Requirements for temporary licensing. (Re- 
pealed effective July 1, 2024.) 


61-14A-1. Short title. (Repealed effective July 1, 2024.) 


Chapter 61, Article 14A NMSA 1978 may be cited as the “Acupuneture and aide i Medicine 
Practice Act”. 
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History: 1978 Comp., § 61-14A-1, enacted by Laws 
1993, ch. 158, § 9; 1997, ch. 240, § 2. 

Repeals and reenactments. — Laws 1993, ch. 158, 
§ 9 repeals former 61-14A-1 NMSA 1978, as enacted by 
Laws 1981, ch. 62, § 1, and enacted the above section, ef- 
fective June 18, 1993. For provisions of former section, see 
1989 Replacement Pamphlet. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978, 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. 


ACUPUNCTURE AND ORIENTAL MEDICINE PRACTICE 


61-14A-3 


For freedom of choice in selection of doctor of oriental 
medicine, see 59A-32-22 NMSA 1978. 

For prohibition of discrimination against oriental medi- 
cal doctors, see 59A-47-28.2 NMSA 1978. 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "Chapter 61, Article 14A" for "Sections 61-14A-1 


through 61-14A-21", 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Regu- 
lation of practice of acupuncture, 17 A.L.R.4th 964. 


61-14A-2. Purpose. (Repealed effective July 1, 2024, ) 


In the interest of the public health, safety and welfare and to protect the BAblie from the un- 
professional, improper, incompetent and unlawful practice of acupuncture and oriental medicine, 
it is necessary to provide laws and regulations to govern the practice of acupuncture and orien- 
tal’medicine. The primary responsibility and obligation of the board of acupuncture and oriental 
medicine is to protect the public. 


History: 1978 Comp., § 61-14A-2, enacted by Laws Laws 1989, ch. 96, § 4, defining certain terms, and enacted 


19938, ch. 158, § 10. 
Repeals and reenactments. — Laws 1993, ch. 158, § 
10 repealed former 61-14A-2 NMSA 1978, as amended by 


the above section, effective June 18, 1993. 
Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 


61-14A-3. Definitions. (Repealed effective July 1, 2024.) 


As used in the Acupuncture and Oriental Medicine Practice Act: 

A. "acupuncture" means the surgical use of needles inserted into and removed from the body 
and the use of other devices, modalities and procedures at specific locations on the body for the 
prevention, cure or correction of any disease, illness, injury, pain or other condition by controlling 
and regulating the flow and balance of energy and function to restore and maintain health; 

B. "board" means the board of acupuncture and oriental medicine; 

C. "doctor of oriental medicine" means a person licensed as a physician to practice acupuncture 
and oriental medicine with the ability to practice indépendently, serve as a primary care provider 
and as necessary collaborate with other health care providers; 

D. "moxibustion" means the use of heat on or above specific locations or on acupuncture nee- 
dles at specific locations on the body for the prevention, cure or correction of any disease, illness, 
injury, pain or other condition; 

E. "oriental medicine" means the distinct system,of primary health care that uses all allied 
techniques of oriental medicine, both traditional and modern, to diagnose, treat and prescribe for 
the prevention, cure or correction of disease, illness, injury, pain or other physical or mental condi- 
tion by controlling and zegulating the flow and balance of energy, form and function to restore and 
moiataia health; 

F. "primary care provider" means a health care practitioner acting within the scope of the 
health care practitioner's license who provides the first level of basic or general health care for 
a person's health needs, including diagnostic and treatment services, initiates referrals to other 
health care practitioners and maintains the continuity of care when appropriate; 

G. "techniques of oriental medicine" means: 

(1) the diagnostic and treatment techniques used in oriental medicine that include diag- 
nostic procedures; acupuncture; moxibustion; manual therapy, also known as tui na; other physical 
medicine modalities and therapeutic procedures; breathing and exercise techniques; and dietary, 
nutritional and lifestyle counseling; 

(2) the prescribing, administering, combining and providing of herbal medicines, homeo- 
pathic medicines, vitamins, minerals, enzymes, glandular products, natural substances, natural 
medicines, protomorphogens, live cell products, gerovital, amino acids, dietary and nutritional 
supplements, cosmetics as they are defined in the New Mexico Drug, Device and Cosmetic Act 
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[Chapter 26, Article 1 NMSA 1978] and nonprescription drugs as they are defined i in the Phar- 
macy Act [Chapter 61, Article 11 NMSA 1978]; and 
(3) the prescribing, administering and providing of devices, restricted devices and pre- 

scription devices,-as those devices are defined in the New Mexico Drug, Device and Cosmetic Act, 
if the board determines by rule that the devices are necessary in the practice of oriental medi- 
cine and if the prescribing doctor of oriental medicine has fulfilled requirements for prescriptive 
authority in accordance with rules promulgated by the board for the devices enumerated i in this 
paragraph; and 

H. "tutor" means a doctor of oriental medicine with at least ten years of clinical experience who 
is a teacher of acupuncture and oriental medicine. 


History: 1978 Comp., § 61- 14A-3, enacted by Laws "natural substances, protomorphogens, live cell prod- 


19938, ch. 158, § 11; 1997, ch. 240, § 8; 2000, ch. 53, § 2; ucts, gerovital" in Subsection G(2); inserted "biological 
2001, ch. 266, § 1; 2007, ch. 276, § 1. products, including" in the beginning of Subsection, G(4); 
Repeals and reenactments. —— Laws 1993, ch. 158.8 11 in Subsection G(5), inserted "or controlled substances", 
repealed former 61-14A-3 NMSA 1978, as enacted by Laws “or the Controlled Substances Act"; and "extended or ex- 
1981, ch. 62, § 3, relating to the requirement. of a license, panded" in the introductory. paragraph; added Subsection 
and enacted the above section, effective June 18, 1993. G(5)(d) through (g) and (i), deleted former G(5)(e) which 

Delayed repeals. — For delayed repeal of this section, read "topical application of naturally occurring hormones" 
see 61-14B-25 NMSA 1978. and redesignated the remaining subsections accordingly; 
The 2007 amendment, effective June 15, 2007, defined added."or controlled substances; and" to the end. of Sub- 
"techniques of oriental medicine" to include.prescribing, section G(5)(j); and added Subsection Hj 
administering, combining or providing medicines, includ- The 1997 amendment, effective June 20, 1997, in Sub- 
ing natural medicines and cosmetics as defined in the section A, inserted "and removed from" following "inserted 
New Mexico Drug, Device and Cosmetic Act and nonpre- into" and "devices" following "other" near the beginning, 
scription drugs as defined in the Pharmacy Act and the rewrote Subsection D, deleted "as defined in Subsection G 
prescribing, administering and providing devices as de- of this section" following "prescribe" in Subsection. F, added 
fined in the New Mexico Drug; Device and Cosmetic Act. ° Subsection G and redesignated the following subsection ac- 
The 2001 amendment, effective July 1, 2001, in Sub- cordingly, in Subsection H designated the existing language 
section F, substituted "health care practitioner" for "health » © as Paragraphs H(1) and H(2), in Paragraph H(1), deleted 
care professional"; and inserted "initiates referrals to other "but. are not limited to" following "include" near the be- 
health care practitioners and maintains the continuity of ginning, and inserted "other physical medicine modalities 
care when appropriate" at the end of the subsection. and therapeutic procedures" following the first semico- 
The 2000 amendment, effective May 17, 2000, in Sub-.-.: lon, rewrote the language in Paragraph H(2), and’ added 
section A, inserted "surgical" and deleted. "human" pre- Paragraphs H(3) fenqugh H(5), and made minor. stylistic 
ceding "body"; substituted "function" for "functioning of changes. 
the person" in Subsections A and H; deleted Subsection 
C, which read "'department’ means the regulation: and ANNOTATIONS 
licensing department" and redesignated the remaining Am. mya 2d, A.L.R. and C.J.S. references.— 61 Am. 
subsections accordingly; substituted "a person's health" shin Od Physicians, Surgeons and Other Healers, §§ 3, 42. 


for "an individual's health" in Subsection F; inserted 


61-14A-4, License required. (Repealed effective July 1, 2024.) 


Unless licensed as a doctor of oriental medicine pursuant to the eeeaalire and Oriental Med- 
icine Practice Act, no person shall: : 

A.. practice acupuncture or oriental medicine; { : 

B. use the title or represent himself as a licensed doctor of oriental medicine ‘or use any othr 
title, abbreviation, letters, figures, signs or devices pes indicate he person is Lghrisa to Breer 
as a doctor of oriental medicine; or’: 

C. advertise, hold out to the public or represent in any manner that he! is auithovized to paises 
acupuncture and oriental medicine. 


History: 1978 Comp., § 61-14A-4, enacted by Laws tt ANNOTATIONS 


Repeals and reenactments. — Laws. 1993, ch. 158, § Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
12 repealed former 61-14A-4 NMSA 1978, as enacted by Jur, 2d Physicians, Surgeons and Other Healers, §§'26 to 
Laws 1981, ch. 62, § 4, relating to exemptions, and enacted 31,182, : 


the above section, effective June 18, 1993. 
Delayed repeals, — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978, 


644 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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61-14A-4.1. Certified auricular detoxification specialists, supervisors and 
training programs; fees. (Repealed effective July 1, 2024.) 


A. .A person who is not a doctor of oriental medicine or who is not a person certified as an au- 
ricular detoxification specialist pursuant to the Acupuncture and Oriental Medicine Practice Act 
shall not: 

(1) practice auricular acupuncture for the treatment of alcoholism, substance abuse or 
chemical dependency; 

(2) use the title of or represent as a certified auricular detoxification specialist or use any 
other title, abbreviation, letters, figures, signs or devices that indicate that the person is certified 
to practice as an auricular detoxification specialist; or 

(8) advertise, hold out to the public or eal in any manner that the person is autho- 
rized to practice auricular detoxification. 

B. The board shall issue an auricular detoxification specialist certification to a person who has 
paid an application fee to the board and has successfully completed all board requirements. The 
board shall adopt rules that require an applicant to: 

(1) successfully complete the national acupuncture detoxification association training or 
equivalent training approved by the board that shall include clean needle technique training; 

(2) demonstrate experience in treatment, disease prevention, harm reduction ‘and coun- 
seling of people suffering from alcoholism, substance abuse or chemical dependency or become 
employed by a substance abuse treatment program; 

(3) complete a board-approved training program that will include examinations on clean 
needle technique, jurisprudence and other skills required by the board; and 

(4) ‘demonstrate a record free of convictions for drug- or alcohol-related offenses for at 
least two consecutive years before the person applied to the board for certification. 

C. A certified auricular detoxification specialist is authorized to perform auricular acupunc- 
ture and the application to the ear of simple board-approved devices that do not penetrate the skin 
for the purpose of treating and preventing alcoholism, substance abuse or chemical dependency. 
The specialist shall use the five auricular point national acupuncture detoxification procedure 
or auricular procedures approved or established by rule of the board and shall only treat or pre- 
vent alcoholism, substance abuse or chemical dependency within a board-approved program that 
demonstrates experience in disease prevention, harm reduction or the treatment or prevention of 
alcoholism, substance abuse or chemical dependency. 

D. A’person certified pursuant to this section shall use the title "certified auricular detoxifica- 
tion specialist" or "C.A.D.S," for the purpose of advertising auricular acupuncture services to the 
public. 

E. Acertified auricular detoxification specialist shall apply with the board to renew the certifi- 
cation. The board shall for one year renew the certification of an applicant who pays a renewal fee 
and completes the requirements established by rule of the board. An applicant who does not apply 
for renewal before the last date that the certification is valid may be required to pay a late fee pur- 
suant to arule of the board. The board shall deem a certification for which a renewal has not been 
applied within sixty days of that date as expired and an applicant that seeks valid certification 
shall apply with the board for new certification: The board shall by rule require an applicant for 
renewal of the certification to demonstrate a record. free of convictions for drug- or alcohol-related 
offenses for a minimum of one year prior to application for renewal with the board. 

F. A certified auricular detoxification specialist shall practice under the supervision of a li- 
censed doctor of oriental medicine registered with the board as an auricular detoxification spe- 
cialist supervisor. A supervising doctor of oriental medicine shall be accessible for consultation 
directly or by telephone to a practicing auricular detoxification specialist. The supervising doctor 
of oriental medicine shall not supervise more specialists than permitted by board rule. Supervi- 
sion requirements shall be provided by rule of the board: « 

G. A doctor of oriental medicine who supervises a certified auricular Hetoxitieutioty specialist 
shall apply for registration with the board. The board shall issue an auricular detoxification spe- 
cialist supervisor registration to a doctor of oriental medicine who fulfills board requirements. The 
board shall by rule require an applicant for registration to list the certified auricular detoxification 
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specialists that will be supervised, pay an application fee for registration and demonstrate clinical 
experience in treating or counseling people suffering from alcoholism, substance abuse or chemical 
dependency. 

H. A training program that educates auricular detoxification specialists for certification shall 
apply for approval by the board. The board shall approve a training program that fulfills the board 
requirements established by rule and that pays an application fee. The approval shall be valid 
until July 31 following the initial approval. 

I. A training program that is approved by the board to orevide training for certification of 
auricular detoxification specialists shall apply to renew the approval with the board. The board 
shall renew the approval of a program that fulfills board requirements established by rule, and the 
renewal shall be valid for one year. An applicant who does not renew before the last date that the 
renewed approval is valid shall pay a late fee. The boardishall deem a program,approval that is not 
renewed within sixty days of that date as expired and a program that seeks board approval shall 
apply with the board for new approval. 

J. The board shall impose the following fees: 

(1) an application fee not to exceed one hundred fifty dollars ($150) fs auricular detoxifi- 
cation specialist certification; 

(2): afee not to exceed navehtytine diate ($75.00) for renewal of an n-auricular detoxifica- 
tion specialist certification; 

(3). an application fee not to exceed two hundred dollars ($200) for registration of a certi- 
fied auricular detoxification specialist supervisor; 

(4) -an application fee not to exceed two hundred dollars ($200) for the approval ofa an au- 
ricular detoxification specialist training program; 

(5) a fee not to exceed one hundred fifty dollars ($150) for the renewal of the sai of an 
auricular detoxification training specialist training program; and 

(6) .a late fee not to exceed fifty dollars ($50.00) for applications for aahewad filed after 
the last valid date of a registration, certification, approval or renewal issued pursuant to this 
section. 

K. . In accordance with the procedures set forth in the Uniform Tidenuny Act [61-1-1 through 
61-1-31 NMSA 1978], the board, may: deny, revoke or suspend any certification, registration, ap- 
proval or renewal that a person holds or applies.for pursuant to this section upon findings by the 
board that the person violated any rule established by the board. 


History: Laws 2003, ch. 193, § 1; 2007, ch. 276, § 2. of registration of doctors of oriental medicine who are 


Delayed repeals. — For delayed repeal of this section, registered to supervise certified. auricular detoxification 
see 61-14A-22 NMSA 1978. specialists and eliminates the fee for renewal of the reg: 
The 2007 amendment, effective June 15, 2007, de- istration. 


leted Subsection. H to eliminate the provision for renewal 


61- 14A-5. Title. (Repealed artadtive July 1, 2024. ) 


Any person licensed pursuant to provisions of the Acupuncture and Oriental Medicine Prautite 
Act, in advertising his services to the public, shall use the title "doctor of oriental medicine" or 
"D.0.M.". The title "doctor of oriental medicine" or '"D.O:M." shall supersede the use of all other 
titles that include the:words "medical doctor" or the ‘initials "M.D." unless the person is a medical 
doctor licensed geese tite hs to sebloteges of the Medical Practice Act Prag 61, aghast 6 NMSA 
1978]. 


History: 1978 Comp., § 61-14A-5, enacted by Laws ©» ~. Delayed repeals. — For delayed repeal of this section, 


1998, ch, 158, § 13; 1997, ch. 240, § 4. see 61-14A-22 NMSA 1978, 

Repeals ane reenactments. — Laws 1993, ch. 158, § The 1997 amendment, effective June 20, 1997, substi- 
13 repealed former 61-14A-5 NMSA 1978, as enacted by tuted "pursuant to provisions" for "under" in the’ ‘first sen- 
Laws 1981, ch. 62, § 5, relating to criminal offender's'char- tence, and in the last sentence, deleted "Effective July 1, 
acter evaluation, and enacted the above section, effective 1994" at the beginning, and inserted."other" following "of 
June 18, 1993. Oe ay all" and "provisions of" following "pursuant to”. 
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61-14A-6. Exemptions. (Repealed effective July 1,:2024.) 


A. Nothing in the Acupuncture and Oriental Medicine Practice Act is intended to limit, Pier 
fere with or prevent any other class of licensed. health care professionals from practicing within 
the scope of their licenses, but they shall not hold themselves out. to the public or any private 
group or business by using any title or description of services that includes the term acupuncture, 
acupuncturist or oriental medicine unless they are licensed under the Acupuncture and Oriental 
Medicine Practice Act. 

B. The Acupuncture and Oriental Medicine Practice Act shall not apply to or affect the follow- 
ing practices if the person does not hold himself out as a doctor of oriental medicine or as. practic- 


ing acupuncture or oriental medicine: 


(1). the administering of gratuitous services in cases of emergency; 
(2) the domestic administering of family remedies; 
(3) the counseling about or the teaching and demonstration of breathing and. exercise 


techniques; 


(4) the counseling or teaching about diet and nutrition; 
(5) the spiritual or lifestyle counseling of a person or spiritual group or,the practice of the 


religious tenets of a church; 


(6) the providing of information about the general usage of herbal ne aibrlbe homeopathic 
medicines, vitamins, minerals, enzymes or glandular or nutritional supplements; or 

(7) the use of needles for diagnostic purposes and the use of needles for'the administration 
of diagnostic or therapeutic substances by licensed health care professionals. 


History: 1978 Comp., § 61-14A-6, enacted by Laws 
1998, ch. 158, § 14; 1997, ch. 240, § 5; 2000, ch. 53, § 3. 

Repeals and reenactments, — Laws 1998, ch. 158, § 
14 repealed former 61-14A-6 NMSA 1978, as enacted by 
Laws 1981, ch. 62, § 6, creating the board and relating to 
officers.and compensation, and enacted the above section, 
effective June 18, 1993. 

Delayed repeals. —’For delayed repeal of this section, 
see 61-14B-25 NMSA 1978. 

The 2000 amendment, effective May 17, 2000, in Sub- 
section A, substituted "licenses," for "license as defined 


substituted "term acupuncture” for. "terms acupuncture’; 


~ déléted former Subsection B allowing students to practice 


acupuncture and oriental medicine under supervision, 
and redesignated former Subsection C-as present Subsec- 
tion Byin present Subsection B, substituted "person" for 
‘individual’ in the introductory. language, substituted "a 
person" for " any individual" and substituted "a church" for 


“any church" in Paragraph (5). 


The 1997 amendment, effective June 20, 1997; in- 
serted "approved by the board" near the beginning of Sub- 
section B, substituted "if" for "provided that" in Subsec- 
tion C, and added Paragraph a7). 


by each profession's New Mexico licensing statutes" and 


61-14A-7. Board created; peennnrceers officers; compensation. 
(Repealed effective July 1, 2024.) | 


A. The "board of acupuncture and oriental medicine" is created. 

B. The board is administratively attached to the regulation and licensing department. 

C. The board shall consist of seven members appointed by the governor for terms of three years 
each. Four members of the board shall be doctors of oriental medicine who have been residents 
of and practiced acupuncture and oriental medicine in New Mexico for at least five years imme- 
diately preceding the date of their appointment. Three members. shall be appointed to represent 
the public and shall not have practiced acupuncture and oriental medicine in this or any other 
jurisdiction or have any financial interest in the profession regulated. No board member shall be 
the owner, principal or director of an institute offering educational programs in acupuncture and 
oriental medicine. No more than one board member may be from each of the following categories: 

(1) a faculty member at an institute offering educational programs in acupuncture and 
oriental medicine; 
_..(2),..a.tutorin acupuncture and oriental medicine; or 
(3) an officer’ or director 1 in a professional association of attics and oriental medi- 
cine. 

D. Members of the board shall be appointed by the governor for staggered terms of three years 

that shall be made in such a manner that the terms of board members expire on July 1. A board 
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member shall serve until his successor has been appointed and qualified. Vacancies shall be filled 
for the remainder of the unexpired term in the same manner as the original appointment. 

E,. A board member shall not serve more than two consecutive full terms, and a board member 
who fails to attend, after he has received proper notice, three consecutive meetings shall be recom- 
mended for removal as a board member unless excused for reasons established by the board. 

F. ‘The board shall elect annually from its spiiecgitndt a chairman and other officers as neces- 
sary to carry out its duties. 

G. The board shall meet at least once each year and at other times deemed necessary. Other 
meetings may be called by the chairman, a majority of board members or the governor. A simple 
majority of the board members serving constitutes a quorum of the board. 

H. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: 1978 Comp., § 61-14A-7, enacted by Laws C, changed the requirements of board members by adding 
1993, ch. 158, § 15; 2000, ch. 53, § 4. a residency requirement and increasing the years of prac- 
Repeals and reenactments, — Laws 1993, ch. 158, § tice required immediately before appointment, added "No 
15 repealed former 61-14A-7 NMSA 1978, as enacted by board member shall be the owner, principal, or director 
Laws 1981, ch. 62, § 7, relating to powers and duties of the of an institute offering educational programs in acupunc- 
board, and enacted the above section, effective June 18, ture and oriental medicine", and rewrote the distribution 
1993. of board members; in Subsection D, substituted "A board 
Delayed repeals. — For delayed repeal of this section, member" for "When a board member's term has expired, 


see 61-14A-22 NMSA 1978. he" and inserted "and qualified". 
The 2000 amendment, effective May 17, 2000, inserted stg 
"regulation and licensing" in Subsection B; in Subsection 


61-14A-8. Board; powers. (Repealed effective July 1, 2024.) 


The board has the power to: 

A. enforce the provisions of the Acupuncture and Oriental Medicine Practice Act; 

B, promulgate, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], all 
rules necessary for the implementation and enforcement of the provisions of the Acupuncture and 
Oriental Medicine Practice Act; 

C. adopt a code of ethics; 

D. adopt and use a seal; 

E. inspect facilities of approved educational programs, extern programs and the offices of li- 
censees; 

F. promulgate rules implementing continuing education requirements for the purpose of pro- 
tecting the health and well-being of the citizens of this state and maintaining and continuing 
informed professional knowledge and awareness; and 

G. in accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]: 

(1) issue investigative subpoenas for the purpose of investigating complaints against li- 
censees prior to the issuance of a notice of contemplated action; 

(2) administer oaths and take testimony on any matters within the board's jurisdiction; 

(3) conduct hearings upon charges relating to the discipline of licensees, including the de- - 
nial, suspension or revocation of a license; and 

(4) grant, deny, renew, suspend or revoke licenses to practice acupuncture and oriental 
medicine or grant, deny, renew, suspend or revoke approvals of educational programs and extern 
programs for any cause stated in the Acupuncture and Oriental Medicine Practice Act or the rules 
of the board. 


History: 1978 Comp., § 61-14A-8, enacted by Laws _ The 2022 amendment, effective May 18, 2022, clari- 
1993, ch. 158, § 16; 2000, ch. 538, § 5; 2003, ch. 408, § 21; -fied that the board of acupuncture and oriental medicine 
2022, ch. 39, § 59. is required to follow the provisions of the, State Rules Act 

Repeals and reenactments. — Laws 1993, ch. 158, when promulgating rules and is required to follow the 
§ 16 repealed former 61-14A-8 NMSA 1978, as enacted by provisions of the Uniform Licensing Act for licensing and 
Laws 1981, ch. 62, § 8, relating to funds and fees, and en- disciplinary matters; in Subsection B, deleted "adopt, pub- 
acted the above section, effective June 18, 1993. lish and file" and added "promulgate", and after "in ac- 

Delayed repeals. — For delayed repeal of this section, cordance with", deleted "Uniform Licensing Act and"; and 
see 61-14A-22 NMSA 1978. in Subsection G, added "in accordance with the Uniform 
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Licensing Act", and redesignated former Subsections H 
through J as Paragraphs G(2) through G(4), respectively, 
in Paragraph G(3), after "revocation of a license", deleted 
"in accordance with the Uniform Licensing Act", and in 
Paragraph G(4), after "extern programs", deleted "in ac- 
cordance with the prevctelcae of the Uniform Licensing 
Act", 

The 2003 amendment, efibetive duly dj 2003, deleted 
"In addition to any authority provided by law" at the be- 
ginning of the first paragraph; and deleted former Sub- 
section G, concerning employment of professional and 


ACUPUNCTURE AND ORIENTAL MEDICINE PRACTICE 


61-14A-8.1 


clerical assistance, and redesignated the subsequent sub- 
sections accordingly. 

The 2000 amendment, effective May 17, 2000, de- 
leted "and regulations" following "rules" in Subsections 
B and K, substituted "facilities of approved educational 
programs, extern programs" for "institutes, tutorships" in 
Subsection E, substituted "such professional and clerical 
assistance as necessary to carry out the powers and du- 
ties of the board" for "agents and attorneys" in Subsection 
G, and inserted "or grant, deny, renew, suspend or revoke 
approvals of educational programs and extern programs" 


in Subsection K. 


61- 14A-8, 1, Expanded practice and prescriptive authority; 
certifications. (Repealed effective July 1, 2024.) 


A. The board shall issue certifications, as determined by rule of the board, for expanded prac- 
_tice and prescriptive authority only for the substances enumerated in Paragraphs (1) and (2) of 
Subsection C of this section to a doctor of oriental medicine who has submitted completed forms 
provided by the board, paid the application fee for certification and submitted proof of successful 
completion of additional training required by rule of the board. The board shall adopt the rules 
determined by the board of pharmacy for additional training required for the prescribing, admin- 
istering, compounding or dispensing of caffeine, procaine, oxygen, epinephrine and bioidentical 
hormones. The board and the board of pharmacy shall consult as appropriate. 

B. The board shall issue certifications in the four expanded practices of basic injection therapy, 
injection therapy, intravenous therapy and bioidentical hormone therapy. 

C. The expanded practice and prescriptive authority shall include: 

(1) the prescribing, administering, compounding and dispensing of herbal medicines, ho- 
meopathic medicines, vitamins, minerals, amino acids, proteins, enzymes, carbohydrates, lipids, 
glandular products, natural substances, natural medicines, protomorphogens, live cell products, 
gerovital, dietary and nutritional supplements, cosmetics:as they are defined in the New Mexico 
Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] and nonprescription drugs as 
they are defined in the Pharmacy Act [Chapter 61, Article 11 NMSA 1978]; and 

(2) the prescribing, administering, compounding and dispensing of the following danger- 
ous drugs or controlled substances as they are defined in the New Mexico Drug, Device and Cos- 
metic Act, the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] or the Pharmacy 
Act, if the prescribing doctor of oriental medicine has fulfilled the requirements for expanded 
practice and prescriptive authority in accordance with the rules promulgated by the board for the 
substances enumerated in this paragraph: 

(a) sterile water; 

(b) sterile saline; 

(c) sarapin or its generic; 

(d) caffeine; 

(e) procaine; 

(f) oxygen; 

(g) ,epinephrine; 

(h) vapocoolants; 

(i) bioidentical hormones; 

(j) biological products, including therapeutic serum; and 

(k) any of the drugs or substances enumerated in Paragraph (1) of this subsec- 
tion if at any time those drugs or substances are classified as dangerous drugs or controlled 
substances. 

D, When compounding drugs for their patients; doctors of anental medicine certified for 
expanded practice and prescriptive authority shall comply with the compounding requirements 
for licensed health care professionals in the United States pharmacopeia and national formu- 
lary. 
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History: Laws 2000, ch. 53, § 12; 2007; ch. 276, § 3. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, rede- 
fined the scope of certificates for expanded practice and 
prescriptive authority and added Subsections B through D. 


ANNOTATIONS 


Regulation of fees. — Where the board adopted regu- 
lations that imposed new application and renewal fees 
for expanded practice certification and an administrative 
fee for approval of an expanded practice educational pro- 
gram; the application and renewal fees did not exceed the 
maximum set forth in the statutory schedule of applica- 
tion and renewal fees; ‘the board discussed the reasons 
for the additional fees at.a hearing before the regulations 
were adopted; and the new administrative fee covered the 
additional administrative work required to certify and ap- 
prove continuing education for expanded practice, the new 
fees were authorized by statute and the board adequately 
justified its reasons for imposing the fees. Wilcox v. N.M. 
Bd. of Acupuncture & Oriental Med,, 2012-NMCA-106, 
288 P.3d 902. 

Regulation of the administration of substances. 
— The board has the power to determine how the sub- 
stances listed in Section 61-14A-8.1 NMSA 1978 are to be 
administered. Wilcox v. N.M. Bd. of Acupuncture & Orien- 
tal Med., 2012-NMCA-106, 288 P.3d 902, 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-14A-10 


Authority to define terms, — Where the board issued 
new regulations that redefined: the terms "bioidentical 
hormones" and “natural substances" which had differ- 
ent definitions in prior regulations; the terms were not 
defined in the Acupuncture and Oriental Medicine Prac- 
tice Act; the new definitions were developed by ‘a joint 
committee of the board and the Board of Pharmacy; the 
definitions were informed by the Endocrine Society's char- 
acterization of such hormones; and the Attorney General 
advised the board that: the prior definition of "natural 


substances" was so broad as'to render the term meaning- 


less, the board had the statutory authority to define the 
terms and the definitions were based on substantial evi- 
dence. Wilcox v. N.M. Bd. of Acupuncture & Oriental Med., 
2012-NMCA-106, 288 P.3d 902. 

Regulations were lawful. — Where the board held 
hearings on proposed regulations to establish a formu- 
lary to guide extended prescriptive authority, admitted 
numerous exhibits, heard-testimony and public comment, 
sifted through testimony and records and weighed evi- 
dence compiled during the prior three-year period when 
the board considered the same regulations, and issued 
more than one hundred. findings of fact and conclusions of 
law before the board adopted the regulations, the board's 
adoption of the regulations was not willful, arbitrary, or 
capricious. Wilcox v. N.M. Bd. of Acupuncture & Oriental 
Med., 2012-NMCA-106, 288 P.3d 902. 


61-14A-9. Board; duties, (Repealed effective July 1, 2024.) 


The board shall: 
A. establish fees; 


B. provide for the examination of applicants for licensing as dodkous of pineal ireBielnieat as 
provided in the Acupuncture and Oriental Medicine Practice Act; 

C. keep a record of all examinations held, together with the names and addresses of all persons 
taking the examinations, and the examination results; 

D.. notify each applicant, in writing, of the results of his examinations within Jaspapdbnats days 
after the results of an examination are available to the board; 

E. ‘keep a licensee record in which the names, addresses and license numbers of all licensees 
shall be recorded together with a record of all license renewals, suspensions and revocations; © 

F.. provide for the granting»and renewal of licenses and approval of educational iste and 

G. keep an accurate record of all its meetings, receipts and disbursements. 


History: 1978 Comp., § 61-14A-9, enacted by Laws 
1998, ch. 158, § 17. 

Repeals and reenactments. — Laws 1993, ch. 158, 
§ 17 repealed former 61-14A-9 NMSA 1978, as enacted 
by Laws 1981, ch. 62, § 9, relating to qualifications for 


examination, and enacted the above section, effective 
June 18, 1993, 

Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978, ~ 


61-14A-10. Requirements for licensing. (Repealed effective July 1 


2024.) 


The board shall grant a license to practice acupuncture and oriental medicine to a person who 


has: 
A. submitted to the board: 


(1). the completed application for licensing on the form ward had by the board; 
(2) the required documentation as determined by the board; 


(3) the required fees; 


(4) an affidavit stating that the applicant has not been found gary of unprofessional con- 


duct or incompetency; 
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(5) proof, as determined by the board, that the applicant has completed a board-approved 
educational program in acupuncture and oriental medicine as provided for in the Acupuncture 
and Oriental Medicine Practice Act and the rules of the board; and 

(6) proof that he has passed the examinations approved by the board; and 

B. complied with any other requirements of the board. 


History: 1978 Comp., § 61-14A-10, enacted by Laws The 2000 amendment, effective May 17, 2000, redes- 
1998, ch. 158, § 18; 1997, ch. 240, § 6; 2000, ch. 53, § 6. ignated the existing provisions of the section as Subsec- 
Repeals and reenactments. — Laws 1993, ch. 158, tion A with Paragraphs (1) to (6) and added Subsection B. 
§ 18 repealed former 61-14A-10 NMSA 1978, as enacted The 1997 amendment, effective June 20, 1997, in Sub- 
by Laws 1981, ch. 62, § 10, relating to requirements for section EH, substituted "a board-dpproved" for "an" follow- 
institutes and private tutorships, and enacted the above. __ ing "completed" and deleted "and regulations". following 
section, effective June 18, 1993. "rules", and in Subsection F, substituted "the examina- 
Delayed repeals, — For delayed repeal! of this section, tions" for "an examination". 


see 61-14A-22 NMSA 1978. 


61-14A-11. Examinations. (Repealed effective July 1, 2024.) 


A. The board shall establish procedures to ensure that examinations for licensing are offered 
at least once a year. 

B. The board shall establish the deadline for receipt of the application for licensing examina- 
tion and other rules relating to the taking and retaking of licensing examinations. 

C. The board shall establish the passing grades for its approved examinations. 

D. The board may approve, and use as a basis for licensure, examinations that are used for 
national certification or other examinations. 

E. The board shall require each qualified applicant to pass a validated, objective written ex- 
amination that covers areas that are not included in other examinations approved by the board, 
including, as a minimum, the following subjects: 

(1) anatomy and physiology; 

(2) ' pathology; 

(3) diagnosis; 

(4) pharmacology;and 

(5) principles, practices and treatment techniques of acupuncture and oriental medicine. 

F. The board may require each qualified applicant to pass a validated, objective practical exam- 
ination that covers areas that are not included in other examinations approved by the board and 
that demonstrates his knowledge of and skill in the application of the diagnostic and treatment 
techniques of acupuncture and oriental medicine. 

G. The board shall require each qualified applicant to pass a | written or a practical examina- 
tion or both in the following subjects: 

(1) ‘hygiene, sanitation and clean-needle technique; and 
(2) needle and instrument sterilization techniques. 

H. The board may require each qualified applicant to pass a written examination on the state 
laws and rules that pertain to the practice of acupuncture and oriental medicine. 

I. If English is not the primary language of the applicant, the board may require that the ap- 
plicant pass an English proficiency examination prescribed by the board. 


History: 1978 Comp., § 61-14A-11, enacted by Laws other examinations approved by the board, including" for 
1998, ch. 158, § 19; 1997, ch. 240, § 7; 2000, ch. 53, § 7. . "includes"; in Subsection F, substituted "a validated, objective 
Repeals and reenactments. — Laws 1993, ch. 158, practical examination that covers areas that are not included 
§ 19 repealed former 61-14A-11 NMSA 1978, as enacted in other examinations approved by the board and that" for "a 
by Laws 1981, ch. 62, § 11, and enacted the above section, practical examination that"; and added Subsection I. 
effective June 18, 1993. The 1997 amendment, effective June 20, 1997, added 
Delayed repeals, — For delayed repeal of this section, Paragraph E(4) and redesignated the following paragraph 
see 61-14B-25 NMSA 1978, accordingly, in Subsection H, substituted "rules" for "regu- 
The 2000 amendment, effective May 17, 2000, deleted lations", and made minor stylistic changes. 
"by rule" following "shall establish" in Subsections B and C; 
in Subsection D, deleted "by rule" following "approve" and ANNOTATIONS 
added the proviso that examinations may be used as a ba- Am. Jur, 2d, A.L.R. and CJ.S. references. — 61 Am. 
sis for licensure; in Subsection E, inserted "validated, objec- Jur, 2d Physicians, Surgeons and Other Healers, §$§ 56 to 60. 


tive" and substituted "covers areas that are not included in 
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61-14A-12. Requirements for temporary licensing. orth te effective 
July 1, 2024.) | 


A. The board shall establish the, criteria for temporary licensing of out- of-state doctors of ori- 
ental medicine. 

B. The board may grant a temporary Trance to a person who: 

(1) is legally recognized to.:practice acupuncture and oriental isdttaes in another state or 
a foreign country or is legally recognized in another state or foreign country to practice another 
health care profession and who possesses knowledge and skills that are included in the scope of 
practice of doctors of oriental medicine;: , 

(2) is under'the sponsorship of and in aswoeiation with a liceiiued New Mexico doctor 
of oriental medicine or New Mexico institute offering an educational program approved by the 
board; 4 8 
(3) submits the completed application for temporary licensing on the form provided by the 
board; pes 

(4) submits the required documentation, including proof of adequate education and train- 
ing, as determined by the board; 

(5) submits the required fee for application for temporary licensing; 

(6) submits an affidavit stating that the applicant has not been found guilty of unprofes- 
sional conduct or incompetency; and 

(7) submits an affidavit from the sponsoring and associating New Mexico doctor of oriental 
medicine or New Mexico institute attesting to the qualifications of the applicant and the activities 
the applicant will perform. 

C. The board may grant a temporary license to allow the temporary licensee to: 

(1). teach acupuncture and oriental medicine; 

(2) consult, in association with the sponsoring doctor of oriental medicine, regarding the 
sponsoring doctor's patients; 

(3) perform specialized diagnostic or treatment techniques in Mhstclaten with the spon- 
soring doctor of oriental medicine regarding the sponsoring doctor's patients; 

(4) assist in the conducting of research in acupuncture and oriental medicine; and 

(5) assistin the implementation of new techniques and technology related to acupuncture 
and oriental medicine. 

D. Temporary licensees may engage in only those activities authorized on the temporary li- 
cense. 

E. The temporary license shall identify the sponsoring and associating New Mexico doctor of 
oriental medicine or institute. 

F. The temporary license shall be issued for a period of ee established by Tale: provided that 
temporary licenses may not be issued for a period of time to exceed eighteen months, including 
renewals. 

G. The temporary license may be renewed upon submission of: 

_ (1) the completed application for temporary license renewal on the form eroded by the 
board; and 

(2) the required fee for temporary license renewal. : 

H. In the interim between regular board meetings, whenever a qualified applicant has filed his 
application and complied with all other requirements of this section, the board's chairman or an 
authorized representative of the board may-grant an interim temporary sig@nse that wal suffice 
until the next regular licensing meeting of the board. 


-History: 1978 Comp., § 61-14A-12, enacted by Laws Delayed repeals. — For delayed repeal of this section, 
19938, ch. 158, § 20; 2000, ch. 53, § 8, see 61-14A-22 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 158, The 2000 amendment, effective May 17, 2000, deleted 
§ 20 repealed former 61-14A-12.NMSA 1978, as enacted "by rule" following "establish" in Subsection, A, substi- 
by Laws 1981, ch. 62, § 12, relating to reciprocal licensure tuted "a person” for "any person" in Subsection B, and re- 
requirements, and enacted the above section, effective wrote Subsection B(1). 


June 18, 1993. 
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61-14A-13. Requirements for expedited licensing. dike op ca effective 
July 1, 2024.) 


A. >The ‘board shall grant a license to practice acupuncture and cheba ‘medicine without’ ex- 
amination to a person who has been licensed, certified, registered or legally recognized as a doctor 
of oriental medicine in another cereals seeeeiters in accordance with sca 61-1-31.1 NMSA 
1978 if the applicant: 

(1) submits the completed siriidetien for expedited eansingic on: the form provided by the 
board; 

(2). submits the required documentation as determined by the ingens 

(3) submits the required fee for application for expedited licensing; and 

(4) passes a written examination on the state laws and rules that pertain to the precune of 
acupuncture and oriental medicine, if the board requires regular applicants for licensure to pass 
such an examination. 

B. The board shall issue the expedited license as soon as practicable: eee no fatex} than thirty 
days after the person files an application with the required fees and demonstrates that the person 
holds a valid, unrestricted license and is in good: standing with the licensing board in the other 
licensing jurisdiction and has practiced for at least two years immediately prior to application in 
New Mexico. If the board)issues an expedited license to.a person whose prior licensing jurisdic- 
tion did not require examination, the board may require the person to cia an examination before 
license renewal. 

C. The board by rule aalt detecpine the states and territories of the United States and the 
District of Columbia from which it will not accept an applicant for:expedited: licensure and de- 
termine any foreign countries from which it will accept an applicant for expedited licensure. The 
board shall post the lists of disapproved and approved licensing jurisdictions on its website. The 
list of disapproved licensing jurisdictions shall include specific reasons for disapproval. The lists 
shell: -be reviewed. ananaly to determine if amendments to the mule 6 are warranted. 


History: 1978 Comp,., § 61- 14A- 13, enacted ne Laws... which the ara will not apéept an applicant for.expedited 
1993, ch, 158, § 21; 1997, ch. 240, § 8; 2022, ch, 39, § 60. licensure and those foreign countries from’ which the 
Repeals and reenactments, — Laws 1993, ch. 158, board will accept an applicant for expedited licensure, re- 
§ 21 repealed former 61-14A-13 NMSA 1978, as enacted quired thatithe list of disapproved licensing jurisdictions 
by Laws 1981, ch. 62, § 13, relating to continuing educa- include a reason for disapproval, and required the board 
tion, and enacted the above section, effective June 18, to review the lists annually to determine if amendments 
1993. ' to the rule are warranted; in the section heading, deleted 
Delayed repeals. — For delayed repeal of this section, "reciprocal" and added "expedited"; redesignated former 
see 61-14A-22 NMSA 1978, Subsections A through C as.Paragraphs A(1) through A(3), 
The 2022 amendment, effective May 18, 2022, revised respectively; in Subsection A, after "The board", deleted 
provisions related to expedited licensure, provided that "may" and added "shall", after "to practice acupuncture 
the board of acupuncture and oriental medicine shall is- and oriental medicine", added "without examination", and 
sue a license to practice acupuncture and oriental medi- after another"; deleted "state, District or territory of the 
cine without an examination to a person. who has been United States or foreign country" and added "licensing 
licensed, certified, registered or legally recognized as a ‘jurisdiction in accordance with Section 61-1-31.1 NMSA 
doctor of oriental medicine in another licensing jurisdic- 1978", and in Paragraph A(3), after "application for", de- 
tion in accordance with Section 61-1-31.1 NMSA 1978 leted "reciprocal" and added "expedited", deleted-former 
if the applicant completes an application, submits, the Subsections D and E and redesignated former Subsection 
required documentation and fee, and passes a written © FF as Paragraph A(4), and in Paragraph A(4), deleted "has 
examination on the state laws and rules that pertain to passed" and added "passes"; and deleted former Subsec- 
the practice of acupuncture and oriental medicine, if the tions G and H and added new Subsections B and C, 
board requires regular applicants for licensure to pass Temporary provisions, — Laws 2022, ch. 39, § 104 
such an examination, provided that the board shall issue provided that a board that is required by Laws 2022, ch. 
the expedited license within thirty days after the person 39 to change its licensing provisions to allow for new or 
files an application. and demonstrates that the person different expedited licensure shall have rules in place and 
holds a valid, unrestricted license and is in good standing operational by January 1, 2023. 
with the licensing board in the other licensing jurisdiction The 1997 amendment, effective June 20, 1997, in 
and has practiced for at least two'years immediately prior ~ | Subsection E, inserted "if the board requires regular ap- 
to application in. New Mexico, provided that. if the board plicants to pass a practical examination" near the middle, 
issues an expedited license to a person whose prior licens- added, Subsection F, and redesignated the following sub- 
ing jurisdiction did not require examination, the board sections accordingly. 
may require the ‘person to pass an examination before 
license renewal, and required the board to determine by ANNOTATIONS _ 
rule, and to post on its website, which states and territo- ‘S. fe ; 
ries of the United States or the District of Columbia from pms SNR ia econ Ay TE ROSS fae 
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61-14A-14. Approval of epritvorcst ie programs. (Repealed Lee ict 
July 1, 2024.) 


A. The board shall establish by rule the criteria for board approval of educational programs 
in acupuncture and oriental medicine. For an educational program to meet board approval, proof 
shall be submitted to the board demonstrating that the educational program as'a minimum: 

(1) was for a period of not less than four academic years; 
(2) included a minimum of nine hundred hours of supervised clinical practice; 
(3) was taught by qualified teachers or tutors; 
(4) required as a prerequisite to graduation personal attendance in all classes and clinics 
and, as a minimum, the completion of the following tig 
(a) ‘anatomy and physiology; 
(b) pathology; 
(c) diagnosis; 
(d) pharmacology; ° . 
'--? (e). oriental principles of life therapy, including diet, nutrition and counseling; 
(f) theory and techniques of oriental medicine; 
(g) precautions and contraindications for acupuncture treatment; 
(h) theory and application of meridian pulse evaluation and meridian point iebatiorl: 
(i) traditional and modern methods of qi or life-energy evaluation; 
(j) the prescription of herbal medicine and precautions and contraindications for its use; 
(k) hygiene, sanitation and clean-needle technique; 
(1) care and management of needling devices; ‘and 
({m) needle and instrument sterilization techniques; and 
(5) resulted in the presentation of a certificate or diploma after completion of all the edu- 
cational program requirements. 

B. All in-state educational programs in amuphireture and priénbal medicine with the intent to 
graduate students qualified to be applicants for licensing examination by the board shall be ap- 
proved annually by the board. The applicant shall submit the following: 

(1) the completed application for approval of an educational program; 

(2) the required documentation as determined by the board; 

(3) proof, as determined by the board, that the educational requirements provided for in 
Subsection A of this section are being met; and 

(4). the required. fee for application for approval of an educational program. 

C. Out-of-state educational programs in acupuncture and oriental medicine with the intent to 
graduate students qualified to be applicants for licensing examination by the board may apply for 
approval by the board. The applicant shall submit the following: 

(1) _ the completed application for approval of an educational program; 

(2) the required documentation as determined by the board; 

(3). proof, as determined by the board, that the rt heonepots Someta or ag provided for in 
Subsection A of this section are being met; and 

(4) the required fee for application for approval of an educational program. $ 

D,. Each in-state approved educational program shall renew its approval coe by aunlenats 
ting prior to the date established by the board: 

(1) the completed application for renewal of approval of an educational program on the 
form provided by the board; 

(2) proof, as determined by the board, that the editdtiiined requirements provided for in 
Subsection A of this section are being met; and 

(3). the required fee for application for renewal of approval of an educational program. 

EK. Each out-of-state approved educational program may renew its approval annually by sub- 
mitting prior to the date established by the board: 

(1) the completed application for renewal of approval of an educational program on the 
form provided by the board; 

(2) ‘proof, as determined by the board, that the educational requirements provided for in 
Subsection A of this section are being met; and 
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61-14A-15 


(3) the required fee for application for renewal of approval of an educational program. 
F. A sixty-day grace period shall be allowed each educational program after the end of the ap- 
proval period, during which time the approval may be renewed by submitting: 
(1) the completed application for renewal of approval of an educational program on the 


form provided by the board; 


(2) proof, as determined by the board, that the educational requirements provided for in 


Subsection A of this section are being met; 


(3) the required fee for application for renewal of sini tt of an educational program; and 
(4) the required fee for late renewal of approval. 
G. An approval that is not renewed by the end of the grace period shall be considered expired, 
and the educational program must apply as a new applicant. 


History: 1978 Comp., § 61-14A-14, enacted by Laws 
1998, ch. 158, § 22; 1997, ch. 240, § 9; 2000, ch. 53, § 9. 

Repeals and reenactments. — Laws 1993, ch. 158, § 
22 repealed former 61-14A-14 NMSA 1978, as enacted by 
Laws 1981, ch. 62, § 14, relating to refusal, suspension or 
revocation of license, and enacted the above section, effec- 
tive June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 

‘The 2000 amendment, effective May 17, 2000, in the 
introductory language of Subsection A, deleted "in acu- 
puncture and oriental medicine" preceding "to meet board 


_ approval" and inserted "as a minimum"; in Subsection 


A(2), substituted "nine hundred hours" for “seven hundred 
fifty hours"; substituted "tutors" for "a qualified private 
tutor" in Subsection A(3); deleted "traditional and modern 
acupuncture and" preceding "oriental" in Subsection A(4) 
(f); inserted "qi or" in Subsection A(4)(i); and rewrote the 
introductory language in Subsections B through G. 

The 1997 amendment, effective June 20, 1997, added 
Subparagraph A(4)(d) and redesignated the following sub- 
paragraphs accordingly, and made minor stylistic changes 
throughout the section. 


61-14A-14.1. Students and externs; supervised practice. (Repealed 


effective July 1, 2024.) 


A. Astudent enrolled in an approved educational program may practice acupuncture and ori- 
ental medicine under the direct supervision of a teacher or tutor as part of the educational pro- 
gram. 

B. The board may promulgate rules to govern the practice of acupuncture and oriental medi- 
cine by externs. The rules shall include qualifications for externs and supervising doctors of ori- 
ental medicine or other supervising health care professionals and the allowable scope of practice 
for externs. The board may charge a fee for approval and renewal of approval of extern programs. 
Participation as an extern is optional and not a requirement for licensure. 


History: Laws 2000, ch. 53, § 11. Delayed repeals. — For delayed repeal of this section, 


see 61-14A-22 NMSA 1978. 


61-14A-15. License renewal. (Repealed effective July 1, 2024.) 


A. Each licensee shall renew his license annually by submitting prior to the date established 
by the board: 
(1). the completed application for license renewal on the form provided by the board; and 
(2) the required fee for annual license renewal. 
B. The board may require proof of continuing education or other proof of SORA ELEREY, as a re- 
quirement for renewal. 
C. Asixty-day grace period shall be allowed each licensee after the end of ine licensing period, 
during which time the license may be renewed by submitting: 
(1). the completed application for license renewal,on the form provided by the board; 
(2) the required fee for annual license renewal; and 
(3) the required late fee. 
D. Any license not renewed. at the end of the grace period shall be considered expired and.the 
licensee shall not be eligible to practice within the state. For reinstatement of an expired license 
within one year of the date of renewal, the board shall establish any requirements or fees that are 
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in addition:to the fee for annual license renewal and may whine: the former licensee to cae as 


a new applicant. 


History: 1978 Comp., § 61-14A-15, enacted by Laws 
1998, ch. 158, § 23; 2000, ch. 58, § 10. 

Repeals and reenactments, — Laws 1993, ch, 158, § 
28 repealed former 61-14A-15 NMSA 1978, as enacted by 
Laws 1981, ch, 62, § 15, relating to penalties, and enacted 
the above section; effective June 18,1993. _. 

Delayed repeals, — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 


The 2000 amendment, effective May 17, 2000, 
changed the requirement that licenses be renewed bien- 
nially to annually; added "prior to the date established by 
the board" in Subsection A; substituted "late fee" for "fee 
for late license renewal" in Subsection C(8); in Subsection 
D, substituted "reinstatement" for.,"renewal', inserted 
"within one year of the date of renewal", and deleted "by 


rule" following "establish". 


61-14A-16. Fees. (Repealed effective July 1, 2024.) 


Except. as provided in Section 61-1-34 NMSA 1978, the board shall establish a.schedule of rea- 
sonable nonrefundable fees not to exceed the following amounts; 


A. application for licensing Shove aici aan =e ES lolnenganie inate gndd aloo. Rib NOs a tee $800; 
B. application for expedited licensing...............00 CO ieeiinr hte AOEaE or COU; 
C. application for temporary licensing’... merge oem sehen. acts! ite reer edb vosper ALE 
D. examination, not including the cost oa any nationally recognized examination tot HS. aT; 
E. annual license remewalss.ii.:is.clocds.sssiasss0bve® Sbhine cht falsinnneese an pelle ala bas Mateos tore dale we 400; 
FE. late license Tene ae ane ee a eRe eees erat nme er et cecakcc resel vverceneasterssemtereetrarerteates 200; 
G. expired license renewal......sscrserreeerereeereresons egirut 4 Oe: i ean: ab nade Baer’ yee ae eee 400; 
H. temporary license renewal... saccsssslererrrcnsseverch ide epee Sanzbrabe nig ee ee ee eee 100; 
I. application for approval or renewal of approval a an educational program ..............0008 600; 
_ J. late renewal of approval of an educational program..........s.sssseeressnerenes Pordcge ten ty tse 200; 
K. annual continuing education provider registration Pelitcrrenmbantntder cli mes A Pet 200; 
L. application for extended or expanded prescriptive authority ........ LOS MA FL.. WIRAW. AR... G00; 
M. application for externship supervisor registYation ............cccsesscccscessssceseceesecscsssettessesszers 500; 
N. application, for xterm GEreiiCAtlOlye cn. .buistsrasueeteucuaeth ccs atasatabie asia ae ateel pete uraniaiees 500; 


and 


application for extern certification............. 


O. fees to cover raaaaanle and necessary hal eRe eet expenses. 


History: 1978 Comp., § 61-14A-16, WWacted by Laws 
1993, ch. 158, § 24; 2001, ch. 263, § 1; 2001, ch. 266, § 2; 
2020, ch. 6, § 40; 2022, ch. 39, § 61. 

Delayed repeals, — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 158, 
§ 24 repealed former 61-14A-16 NMSA 1978, as enacted 
by Laws 1987, ch. 124, § 5, providing for termination of 
agency life and delayed repeal; and enacted the above sec- 
tion, effective June 18, 1993. 

The 2022 amendment, effective May 18, 2022, in- 
cluded "expedited licensing" in the list of fees; and in Sub- 
section B, after "application for", deleted "reciprocal" and 
added "expedited". 


The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military 
service members, their spouses and dependent children, 
and for certain veterans; and added "Except as provided 
in Section 61-1-34 NMSA 1978". 

The 2001 amendment, effective July 1, 2001, sub- 
stituted "$800" for "$500" in Subsection A; substituted 
"$500" for $300" in Subsection C; substituted "$700" for 
"$350" in Subsection D; substituted "annual" for "bien- 
nial" in Subsection E; deleted former Subsection K, which 
read "expired renewal of approval of an educational pro- 
gram. 400"; redesignated former Subsection L as K; added 
Subsections L, M and N; and icdieian ac former Subsec- 
tion M as O.. 


61-14A-17. Disciplinary proceedings; judicial review; application of 
Uniform Licensing Act. (Repealed effective July 1, 2024.) 


A. In accordance with the procedures contained in the Uniform Licensing Act’ [61-1-1 through 
61-1-31 NMSA 1978], the board may deny, revoke or suspend any permanent or temporary license 
held or applied for under the Acupuncture and Oriental Medicine Practice Act, upon findings by 
the board that the licensee or applicant: 
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(1) is guilty of fraud or deceit in procuring or attempting to procure a license; 

(2) has been convicted of a felony. A certified copy of the record of conviction shall be con- 
clusive evidence of such conviction; . 

(3) is guilty of incompetence as defined by board rule; 

(4) is habitually intemperate, is addicted to the use of habit-forming drugs or is addicted 
to any vice to such a degree as to render him unfit to practice as a doctor of oriental medicine; 

(5) is guilty of unprofessional conduct, as defined by board rule; 

(6) is guilty of any. violation of the Controlled Substances Act [Chapter 30, Article 31 
NMSA 1978]; 

(7) has violated any provision of the Acupuncture a Oriental: Medicine Practice Act or 
rules promulgated by the board; ' 

(8) is guilty of failing to furnish ss board, its investigators or representatives with infor- 
mation requested by the board; 

“(9) is guilty of willfully or negligently practicing Bayon the scope of acupuncture and ori- 
ental medicine as defined in the Acupuncture and Oriental Medicine Practice Act; 

(10) is guilty of failing to adequately supervise a sponsored temporary licensee; 

(11) is guilty of aiding or abetting the Sass of acupuncture and vi tsc medicine by a 
person not licensed by the board; 

(12) is guilty of practicing or attempting to practice under an assumed name; 

(13) advertises by means of knowingly false statements; . 

(14) advertises or attempts to attract patronage in any unethical manner prohibited by 
the Acupuncture and Oriental Medicine Practice Act or the rules of the board; 

(15) has been declared mentally incompetent by regularly constituted authorities; 

_ (16) has had a license, certificate or registration to practice as a doctor of oriental medicine 
revoked, suspended or denied in any jurisdiction of the United States or a foreign country for ac- 
tions of the licensee similar to acts described in this subsection. A certified copy of the record of the 
jurisdiction taking such disciplinary action will be conclusive evidence thereof; or 

(17) . fails, when diagnosing or treating a patient, to possess or apply the knowledge or to 
use the skill and care ordinarily used by reasonably well-qualified doctors of oriental medicine 
practicing under similar circumstances, giving due consideration to the locality involved. 

B. Disciplinary proceedings may be instituted by any person, shall be by sworn complaint and 
shall conform with the provisions of the Uniform Licensing Act. Any party to the hearing may ob- 
tain a copy of the hearing record upon payment of the costs of the copy. 

C. Any person filing a sworn complaint shall be immune from liability arising out of civil action 
if the complaint is filed in good faith and without actual malice. 

D. The licensee shall bear the costs of disciplinary proceedings unless exonerated. 


History: 1978 Comp., § 61-14A-17, enacted by Laws ANNOTATIONS 


1998, ch. 158, § 25; 1997, ch. 240, § 10. . 
Delayed repeals. — For delayed repeal of this section, Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Phy- 


see 61-14A-22 NMSA 1978. sicians, Surgeons and Other Healers, §§ 74 to 120. 
The 1997 amendment, effective June 20, 1997, in Rights as to notice and hearing in proceeding to revoke 
Paragraph A(3), added "as defined by board rule" at the or suspend license to practice medicine, 10 A.L.R.5th 1, 


70 C.J.S8. Physicians, Surgeons, and Other Health-Care 


. " a1] fi W . ' 
end, substituted "promulgated" for "and regulations ad Providers 8§ 24, 35 to 42. 


opted" in Paragraph A(7), deleted "and regulations" fol- 
lowing "rules" in Paragraph A(15), added Paragraph A(17) 
and Subsection D, and made a minor stylistic change. 


61-14A-18. Fund created. (Repealed effective July 1, 2024.) 


A. There is created in the state treasury the "board of acupuncture and oriental medicine fund". 

B. All money received by the board pursuant to the Acupuncture and Oriental Medicine Prac- 
tice Act shall be deposited with the state treasurer for credit to the board of acupuncture and 
oriental medicine fund. The state treasurer shall invest the fund as other state funds are invested. 
All balances in the fund shall remain in the fund and shall not revert to the general fund. 
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C. Money in the board of acupuncture and oriental medicine fund is appropriated to the board 
and shall be used only for the purpose of meeting the necessary expenses incurred in ridin’ out 


the provisions of the Acupuncture and Oriental Medicine Practies Act. 


Delayed repeals. — For delayed repeal of this section, 


History: 1978 Comp., § 61-14A-18, enacted ne Laws. 
see 61-14A-22 NMSA 1978. | 


1993, ch. 158, § 26. 


61-14A-19. Penalties. (Repealed effective July 1, 2024.) 


A,,, A-person who violates a provision of the Acupuncture and. Oriental, Medicine Practice Act 
is guilty of a misdemeanor and upon conviction shall be punished as provided in Section,31-19-1 
NMSA 1978. 

B. In addition to criminal penalties, a person who engages in acupuncture or ncismin! aia 
without a license is subject to disciplinary proceedings by the board. The provisions of Section 61- 
1-3.2 NMSA 1978 notwithstanding, the board may impose a civil penalty in an amount,not to 
exceed two thousand dollars ($2,000). against such person and may assess the person for adminis- 
trative costs, including investigative costs.and the cost of conducting.a hearing. The fine shall be 
deposited to the credit of the current school fund. 


History: 1978 Comp., § 61-14A-19, enacted by Laws 
1993, ch. 158, § 27; 2017, ch, 52, § 3. 

Delayed repeals. — For delayed repeal “4 this section, 
see 61-14A-22 NMSA 1978: 

The 2017 amendment, effective June 16, 2017, pro- 
vided additional penalties for engaging in acupuncture or 
oriental medicine without a license, directed that money 
collected from fines be deposited to the credit of the cur- 
rent school fund; added the subsection designation "A." 


preceding the first,sentence of the section; in Subsection 
A, after the subsection designation, deleted "Any" and 
added "A", and after “who violates", deleted any and 
added "a"; sand added new Subsection B. 


ANNOTATIONS © 


Am. Jur. 2d, A.L.R. and. C. JS. references. — 61 Am. 
Jur, 2d Physicians, Surgeons and oi pert 8§ 125 
to 130, 


61-14A-20. Criminal Offender Employment Act. Repeated effective 
July 1, 2024.) 


The provisions of the Criminal Offender Employment Act [28-2-1 through 28-2-6 NMSA 1978] 
shall govern any consideration of criminal records required or permitted by the Acupuncture and 
Oriental Medicine Practice Act. 


Delayed repeals. — For delayed repens of this section, 


History: 1978 Comp., § 61-14A-20, enacted by Laws 
3 see 61-14A-22 NMSA 1978. 


1993, ch. 158, § 28. 


61-14A-21. Licensed acupuncture practitioner; license valid under new 
act. (Repealed effective July 1, 2024.) 


Any person validly licensed as an acupuncture practitioner under prior law of this state shall 
be deemed licensed under the provisions of the Acupuncture and Oriental Medicine Practice Act: 


Delayed repeals. — For delayed repeal of this section, 
see 61-14A-22 NMSA 1978. 


History: 1978 Comp., § 61-14A-21, enacted by Laws 
1993, ch. 158, § 29. 


61-14A-22. Termination of agency life; delayed iseatt pela gk 
effective July 1, 2024.) 


The board of acupuncture and oriental medicine is terminated on July 1, 2023 “fermarist to the 
Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according 
to the Acupuncture and Oriental Medicine Practice Act until July 1, 2024. Effective July 1, 2024, 
Chapter 61, Article 14A NMSA 1978 is repealed. 
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History: 1978 ening § 61-14A-22, enacted by Laws 
1993, ch. 158, § 30; 2000, ch. 4, § 10; 2000, ch. 53, § 13; 
2005, ch. 208, § 11; 2017, ch. 52,84. 

The 2017 amendment, effective June 16, 2017, 
changed "July 1, 2017" to "July 1, 2023", and changed 
"July 1, 2018" to "July 1, 2024", 

The 2005 amendment, effective June 17, 2005, 
changed the termination, operation and repeal dates. 

The 2000 amendment, effective May 17, 2000, ex- 
tended the, termination date of the board from 1999 to 


SPEECH-LANGUAGE PATHOLOGY, AUDIOLOGY AND HEARING AID 


61-14B-1 


2005, substituted "the Acupuncture and Oriental Medi- 
cine Practice Act" for "Sections 61-14A-1 through 61-14A- 
21 NMSA 1978" and "July 1, 2006" for "July 1 2000" in 
the second sentence, and substituted "2006, Chapter 61, 
Article 14A NMSA 1978 is" for "2000, Sections 61-14A-1 
through 61-14A-21 NMSA 1978 are" in the last sentence. 
This section was also amended by Laws 2000, ch, 4, § 10. 
The section was set out as amended by Laws 2000, ch. 53, 
§ 13. See 12-1-8 NMSA 1978. : 


ARTICLE 14B. 


-Speech- Language Pathology, Anittiolory: and Hearing Aid 
~ Dispensing Practices 


Sec. 
61-14B-1. Short title. (Repealed effective July 1, 2028.) - 
61-14B-2, Definitions. (Repealed effective July 1, 2028.) 
61-14B-3. Scope of practice; speech-language pathology. 
(Repealed effective July 1, 2028.) 
61-14B-3.1. Scope of practice; apprentice in speech and 
language. (Repealed effective July 1, 2028.) 
61-14B-3.2. Scope of practice; clinical fellow of speech- 
~ language pathology. (Repealed effective 
July 1, 2028.) 
Repealed... 
Scope of practice; audiologists. (Repealed effec- 
tive July 1, 2028.) 
Scope of practice; hearing aid dispenser. (Re- 
pealed effective July 1, 2028.) 


61-14B-4, 
61-14B-5. 


61-14B-6. 


61-14B-7. 
2028.) 

61-14B-8. 

61-14B-9. Board created. (Repealed effective July 1, 

2028.) 
61-14B-10. Terms; reimbursement; meetings, (Repealed 
effective July 1, 2028.) 

61-14B-11. Board powers and duties. (Repealed effective 
July 1, 2028.) 

61-14B-12. Requirements for licensure; speech-language 
pathologist. (Repealed effective July 1, 
2028.) 

61- 14B- 12.1. Requirements. for licensure; audiologist. 
(Repealed effective July 1, 2028.) 

61-14B-13, Requirements for endorsement to dispense 
hearing aids as an otolaryngologist. (Re- 
pealed effective July 1, 2028.) 

61-14B-13.1. Requirements for bilingual-multicultural 
endorsement. (Repealed Fotis July A, 
2028.) 


License required, (Repealed effective July eet 


Sec. 

61-14B-14. Requirements for licensure by examination; 
hearing aid dispenser. (Repealed effective 
July 1, 2028,) 


_ 61-14B-15. Requirements for licensure; clinical fellow of 


Exemptions, (Repealed effective July 1, 2028.) 


speech-language pathology. (Repealed ef 
fective July 1, 2028.) 
61-14B-15,1. Requirements for licensure; apprentice in 
speech and language. (Repealed effective 
July 1, 2028.) 
61-14B-16,_ Licensure under prior laws. (Repealed effec- 
tive July.1, 2028.) 
61-14B-16.1. Expedited licensure. 
July 1, 2028.) 
61-14B-17; Hearing aid dispensing temporary trainee 
permits; issuance, (Repealed effective 
July 1, 2028.) 
Scope of hearing aid dispensing examination. 
(Repealed effective July 1,.2028.) 
License renewal. (Repealed effective July 1, 
2028.) 
Fees. (Repealed effective July 1, 2028.) 
Disciplinary proceedings; judicial review, (Re- 
.pealed effective July 1, 2028.) 
Penalties. (Repealed effective July 1, 2028.) 
Criminal Offender Employment Act. (Re- 
pealed effective July 1, 2028.) 
Fund established. (Repealed effective July 1, 
2028.) 
Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2028.) 


(Repealed effective 


61-14B-18, 
61-14B-19, 


61-14B-20. 
61-14B-21. 


61-14B-22. 
61-14B-23. 


61-14B-24, 
61-14B-25. 


61-14B-1. Short title. (Repealed effective July 1, 2028.) 


Chapter 61, Article 14B NMSA ‘1978 may be cited as the "Speech-Language Pathology, Audiol- 
ogy and Hearing Aid Dispensing Practices Act". 


History: Laws 1996, ch. 57, § 1; 1999, ch. 128, § 1, 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27, repealed 61-14B-1 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 1, and § 1 of that act enacted the above 
section, effective Jaly 1, 1996. 
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61-14B-2 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14B-2 


61-14B-2. Definitions. (Repealed effective July 1, 2028.) 


As used in the Speech-Language Pathology, Audiology aod Hearing Aid Dispensing Practices 
Act: 

A. "apprentice" means a person working toward full tosh in speech-language pathology 
who meets the requirements for licensure as an apprentice in speech and language pursuant to 
the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act; 

B. "appropriate supervisor" means a person licensed pursuant to the provisions of the Speech- 
Language Pathology, Audiology and Hearing Aid Dispensing Practices Act who has a minimum of 
two years experience as a speech-language pathologist after the clinical fellowship year; 

C. "auditory trainer" means a custom-fitted FM amphiaing instrument other than a hearing 
aid designed to enhance signal-to-noise ratios; 

D. "audiologist" means a person who engages in the punahiia of Smee who may or may not 
dispense hearing aids and who meets the qualifications set forth in the Speech-Language Pathol- 
ogy, Audiology and Hearing Aid Dispensing Practices Act; 

E. "bilingual-multicultural endorsement" means an endorsement that is issued pursuant to 
the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act to a quali- 
fied speech-language pathologist and that recognizes the licensee's or applicant's demonstrated 
proficiency in the use of languages other than English to provide apepch language pathology ser- 
vices; 

F. "board" means the speech-language pathology, audiology and hearing aid dispensing prac- 
tices board; 

G. "business location" means a permanent physical business location in New Mexico where 
records can be examined and process served; 

H. "certification by a national professional association" means certification issued by a board- 
approved national speech-language or hearing association; 

I, "clinical fellow" means a person who has completed all academic course tk and practicum 
requirements for a master's degree or the equivalent in speech-language pathology and engages 
in the practice of speech-language pathology as set forth in the provisions of the Speech-Language 
Pathology, Audiology and Hearing Aid Dispensing Practices Act; 

J. "clinical fellowship year" or "CFY" means the time following the completion of all academic 
course work and practicum requirements for a master's degree in speech-language pathology and 
during which a clinical fellow is working toward certification by a national professional associa- 
tion; 

K. "department" means the regulation and licensing department; 

L. “hearing aid" means a wearable instrument or device designed or offered for the purpose of 
aiding or compensating for impaired human hearing and any paris, attachments or accessories, 
including earmolds but excluding batteries and cords; 

M. “hearing aid dispenser" means a person other than an audiologist or an otolaryngologist 
who is licensed to sell, fit and service hearing aids pursuant to the Speech-Language Pathology, 
Audiology and Hearing Aid Dispensing Practices Act and maintains or occupies a permanent 
physical business location in New Mexico where records can be examined and process can be 
served; 

N. "otolaryngologist" means a licensed physician who has moet Led a recognized residency i in 
otolaryngology and is certified by the American board of otolaryngology; 

O. "paraprofessional" means a person who provides adjunct speech-pathology or audiology ser- 
vices under the direct supervision of a licensed speech-language pathologist or audiologist; 

P. "practice of audiology" means the application of principles, methods and procedures of mea- 
surement, testing, appraisal, prognostication, aural rehabilitation, aural habilitation, consulta- 
tion, hearing aid selection and fitting, counseling, instruction and research related to hearing and 
disorders of hearing for the purpose of nonmedical diagnosis, prevention, identification, ameliora- 
tion or the modification of communicative disorders involving speech, language auditory function 
or other aberrant behavior related to hearing disorders; 

Q. "practice of hearing aid dispensing" means the behavioral measurement of human hear- 
ing for the purpose of the selection and fitting of hearing aids or other rehabilitative devices to 
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61-14B-3 SPEECH-LANGUAGE PATHOLOGY, AUDIOLOGY AND HEARING AID 61-14B-3 


ameliorate the dysfunction of hearing sensitivity; this may include otoscopic inspection of the ear, 
fabrication of ear impressions and earmolds, instruction, consultation and counseling on the use 
and care of these instruments, medical referral when appropriate and the analysis of function and 
servicing of these instruments involving their modification or adjustment; 

R. "practice of speech-language pathology" means the rendering or offering to render to indi- 
viduals, groups, organizations or the public any service in speech or language pathology involving 
the nonmedical application of principles, methods and procedures for the measurement, testing, 
diagnosis, prognostication, counseling and instruction related to the development and disorders 
of communications, speech, fluency, voice, verbal and written language, auditory comprehension, 
cognition, dysphagia, oral pharyngeal or laryngeal sensorimotor competencies and treatment of 
persons requiring use of an augmentative communication device for the purpose of nonmedical 
diagnosing, preventing, treating and ameliorating such disorders and conditions in individuals 
and groups of individuals; » . 

S. "screening" means a pass-fail procedure to identify individuals who may require further as- 
sessment in the areas of speech-language pathology, audiology or hearing aid dispensing; 

T. "speech-language pathologist" means a person who engages in the practice of speech- 
language pathology and who meets the qualifications set forth in the Speech-Language Pathology, 
Audiology and Hearing Aid Dispensing Practices Act; 

U. "sponsor" means a licensed hearing aid dispenser, audiologist or otolaryngologist who has 
an endorsement to dispense hearing aids and: 

(1) is employed in the same business location where the trainee is being trained; and 
(2) has been actively engaged in the dispensing of hearing aids during three of the past 
five years; 

V. "student" means a person who is a full- or part-time student enrolled in an accredited col- 
lege or university program in speech-language pathology, audiology or communicative disorders; 

W. "supervisor" means a speech-language pathologist or audiologist licensed pursuant to the 
provisions of the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices 
Act who provides supervision in the area of speech-language pathology or audiology; and 

X. "trainee" means a person working toward full licensure as a hearing aid dispenser under 
the direct supervision of a sponsor. 


History: Laws 1996, ch. 57, § 2; 1999, ch. 128, § 2; . The 2013 amendment, effective June 14, 2013, de- 
2013, ch. 110, § 1; 2015, ch. 110, $1. fined "appropriate supervisor"; added Subsection B; in 
Repeals and reenactments. — Laws 1996, ch.57,§ © Subsection G, after "speech-language pathology", deleted 
27 repealed 61-14B-2 NMSA 1978, as enacted by Laws "or audiology-.or both"; in Subsection H, after "speech- 
1981, ch, 249, § 2, and Laws 1996, ch. 57, § 2 enacted a language pathology", deleted. "or audiology or both"; and 
new section, effective July 1, 1996. deleted former Subsection H which defined "CFY" as a 
Delayed repeals, — For delayed repeal of this section, person licensed to oversee clinical fellows. 
see 61-14B-25 NMSA 1978, The 1999 amendment, effective June 18, 1999, added 
The 2015 amendment, effective June 19, 2015, present Subsection A, and redesignated former Subsec- 
amended certain definitions and defined "“bilingual- ~ tions A to C as Subsections B to D; added present Sub- 
multicultural endorsement" and "certification by a na- section E, and redesignated former Subsections D to G as 
tional professional association" in the Speech-Language Subsections F to I; deleted former Subsection H, which 
Pathology, Audiology and Hearing Aid Dispensing provided a definition for "dispensing audiologist", and re- 
Practices Act; added new Subsection E, which defined designated former Subsections I and J as Subsections J 
"bilingual-multicultural endorsement", and redesignated and K; deleted former Subsection K, which defined "non- 
former Subsections E and F as Subsections F and G; dispensing audiologist"; in present Subsection K, deleted 
added new Subsection H, which defined "certification by "dispensing" preceding "audiologist"; added present Sub- 
a national professional association", and redesignated for- section O, and redesignated former Subsections O and P 
mer Subsections G through V as Subsections I through X, as Subsections P and R; in present Subsection P, inserted 
respectively; and in Subsection J, after "working toward", "communications" preceding "disorders of"; added present 
deleted "a certificate of clinical competence from a nation- Subsection Q, redesignated former Subsection Q as Sub- 
ally recognized speech-language or hearing association or section S, and rewrote it; added Subsections T and U; re- 
the equivalent" and added "certification by a national pro- designated former Subsection R as Subsection V, and in it 
fessional association". substituted "dispenser" for "dealer or fitter". 


61-14B-3. Scope of practice; speech-language pathology. (Repealed 
effective July 1, 2028.) 


A. The scope of practice for speech-language pathologists shall include: 
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61-14B-3.1 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14B-3.2 


(1) rendering or offering to render professional services, including diagnosis, prevention, 
identification, evaluation, consultation, habilitation, rehabilitation, instruction, counseling, prog- 
nostication, training and research to individuals or:groups of individuals who have or are sus- 
pected of having disorders of communication, including speech comprehension, voice, fluency, lan- 
guage in all its expressive and receptive forms, including oral expression, reading, writing and 
comprehension, oral pharyngeal function, oral motor function, dysphagia, Bae maintenance 
therapy or cognitive-communicative processes; and | 

(2) determining the need for personal nitanatalia and sthbvieikyeasl bonito sys- 
tems, computer access or assistive technology, recommending such systems, and providing set-up, 
modification, training, trouble-shooting and follow-up.in the utilization of such systems. 

B. The scope of practice for speech-language pathologists may include: 

(1) conducting pure-tone air conduction hearing screening, tympanometry screening, lim- 
ited to a pass or fail determination, for the purpose of performing a speech and language evalua- 
tion or for the initial identification of individuals with other disorders of communications; 

(2) aural rehabilitation that is defined as services and procedures for facilitation of ad- 
equate receptive and expressive communication in individuals with hearing impairment; or 

(3) supervision of graduate students, clinical fellows or paraprofessionals. 


History: Laws 1996, ch. 57, § 3. 3 of that act enacted the above section, effective July 1, 


Repeals and reenactments. — Laws 1996, ch. 57, § 1996. 
27 repealed 61-14B-3 NMSA 1978, as enacted by Laws Delayed repeals. — For delayed repeal of this section, 
1981, ch. 249, §:3, relating to appointment of the speech- see 61- 14B- 25 NMSA 1978. 


language pathology and audiology advisory board, and § > 


61-14B-3.1. Scope of practice; apprentice in speech and language. 
(Repealed effective July 1, 2028.) 


The scope of practice for an apprentice in speech and language is to provide adjunct services 
that are planned, selected or designed by the supervising speech- language pathologist. These ser- 
vices may include: 

A. conducting yt Hiern or hearing screenings; 

B. following documented intervention plans or protocols; 

C. preparing written daily plans based on the overall intervention plan; 

D. recording, charting, graphing or otherwise displaying data relative, to client Seg hemerctpes 
and reporting performance changes to the supervisor; 

E.. maintaining daily service notes and completing daily charges as requested; 

F. reporting but not: interpreting data relative to.client performance to teacher, femuy, or other 
professionals; 

G. performing Clerical duties, including maintenance of therapy and diagnostic materials, 
equipment,.and client. files as directed by the supervisor; 

H. assisting the speech-language pathologist during client treatment and axuesarients and: 

I. assisting the speech-language pathologist in research, in-service, training and public rela- 
tions programs, » 


History: Laws 1999, ch. 128, § 3; 2005, ch. 250, § 1. deleted "or delivery notes" in Subsection E; and deleted 


Delayed repeals. — For delayed repeal of this section, former Subsection F, which provided that the services 
see 61-14B-25 NMSA 1978. may include reporting but not interpreting data relative 

The 2005 amendment, effective June 17, 2005, to client performance to teacher, family or other profes- 
changed "treatment" to "intervention" in Subsection B; sionals, 


61-14B-3.2. Scope of practice; clinical fellow of speech-language 
pathology. (Repealed effective July 1, 2028.) 


A. The scope of practice for a clinical fellow of speech-language pathology under supervision by 
an appropriate supervisor shall include: 


a 
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(1) rendering or offering to render professional services, including diagnosis, prevention, 
identification, evaluation, consultation, habilitation, rehabilitation, instruction, counseling, prog- 
nostication, training and research, to individuals or groups of individuals who have or are sus- 
pected of having disorders of communication, including speech comprehension; voice fluency; lan- 
guage in all its expressive and receptive forms, including oral expression, reading, writing and 
comprehension; oral pharyngeal function; oral motor function; dysphagia; functional maintenance 
therapy; or cognitive-communicative processes; and 

(2) determining the need for personal augmentative and alternative communication sys- 
tems, computer access systems or assistive technology systems; recommending such systems; and 
providing setup modification, training, troubleshooting and follow-up in the utilization of such 
systems. . 

B. The scope of practice for a clinical fellow of speech-language pathology under supervision by 
an appropriate supervisor may include: 

(1) conducting pure-tone air conduction hearing screening or tympanometry screening, 
limited to a pass or fail determination, for the purpose of performing a speech and language evalu- 
ation or for the initial identification of individuals with other disorders of communication; and 

(2) aural rehabilitation that is defined as services and procedures for facilitation of ad- 
equate receptive and expressive communication in individuals with hearing impairment. 


History: Laws 2018, ch.110,§2. Effective dates. — Laws 2013, ch. 110 contained no 


Delayed repeals. — For delayed repeal of this section, effective date provision, but, pursuant to N.M. Const., art. 
see 61-14B-25 NMSA 1978. ’ _. IV, § 28, was effective June 14, 2013, 90 days after the 


adjournment of the legislature. 


61-14B-4. Repealed. 


Repeals. — Laws 1999, ch. 128, § 11 repealed 61-14B-4 effective June 18, 1999. For provisions of former section, 
NMSA 1978, as enacted by Laws 1996, ch. 57, § 4, relat- see the 1998 NMSA 1978 on NMOneSource.com. For pres- 
ing to the scope of practice for nondispensing audiologists, ent comparable provisions, see 61-14B-5 NMSA 1978. 


61-14B-5. Scope of practice; audiologists. (Repealed effective July 1, 
2028.) 


The scope of practice for audiologists shall include: 

A. the rendering or offering to render professional services, including nonmedical diagnosis, 
prevention, identification, evaluation, consultation, counseling, habilitation, rehabilitation and in- 
struction on and prognostication of individuals having or suspected of having disorders of hearing, 
balance or central auditory processing; 

B., identification and evaluation of auditory function through the performance and interpreta- 
tion of appropriate behavioral or electrophysiological tests for this purpose; | 

C. making ear impressions for use with auditory trainers or for non-amplified devices such as 
swim molds or ear protectors; © 

D. cerumen management; 

EK. evaluation and management of tinnitus; 

F_ the scope of practice for hearing aid dispensers; 

G. consultation regarding noise control or environmental noise evaluation; 

H. hearing conservation; . 

I. calibration of equipment used in hearing testing and environmental evaluation; 
fitting and management of auditory trainers, including their general service, adjustment 
and. analysis of function, as well as instruction, orientation and counseling in the use and care of 
these instruments; _ 

K. speech or language screening for the purposes of audiological evaluation or initial identifi- 
cation for referral of individuals with disorders of communication other than hearing; 

L. supervision of students, clinical fellows and paraprofessionals; and 

M. sponsorship of hearing aid dispenser trainees. 


Se 
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History: Laws 1996, ch. 57, § 5; 1999, ch. 128, § 4; 
2013, ch. 110, § 3. 

Repeals and reenactments. — Laws 1996, ch: 57, § 
27 repealed 61-14B-5 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 5, relating to licdnaure and regulation of 
speech- language pathologists or audiologists, and § 5 of 
that act enacted the above section, effective July 1, 1996. 

Delayed repeals. — For delayed repeal of this section,’ 
see 61-14B-25 NMSA 1978. 

The 20138 amendment, effective June 14, 20138, broad- 
ened the scope of practice for Pea in Subsection 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-14B-7 


B, deleted the introductory language "The scope of prac- 
tice for audiologists may include"; added Subsection F; 
and deleted former Subsection G which provided that 
authorized the scope of practice of audiologists to be ex- 
panded to include dispensing of hearing aids. 

The 1999 amendment, effective June 18, 1999, in 


“'the section heading, deleted "dispensing" preceding "au- 


diologists"; and rewrote the section to the extent that a 
detailed comparison is impracticable. 


61-14B-6. Scope of practice; hearing aid | dispenser. (Repealed effective 


July 1, 2028.) 


The scope of practice of the hearing aid dispenser shall include: 

A. ._ the measurement and evaluation of the sensitivity of human hearing by means of appropri- 
ate behavioral testing equipment for the purpose of amplification; 

B. the otoscopic observation of the outer ear.in;connection with the evaluation of hearing and 
the fitting of hearing aids and for the purpose of referral to other professionals; . 

C. the fabrication of ear impressions or ear molds for the purpose of selecting and fitting hear- 


ing aids; 


D. . the analysis of hearing aid function bi means of the appropriate fasting equipment; 

E. the selection and fitting of hearing aids with appropriate instruction, orientation, counsel- 
ing and management regarding the use and maintenance of these devices; and 

F. the modification and general servicing of hearing aids. 


History: Laws 1996, ch. 57, § 6. 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27 repealed 61-14B-6’ NMSA 1978, as enacted by Laws 
1981, ch: 249, § 6, relating to persons and practices not re- 
stricted by provisions of the Speech-Language Pathology 
and Audiology Act, and § 6 of that act enacted the above 
section, effective July 1, 1996. 


Delayed repeals. — For delayed repeat of this section, 
see 61-14B-25 NMSA 1978. 


ANNOTATIONS _ 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of state statutes regulating hearing 
aid fitting or sales, 96 A-L.R.3d 1030. , 


61-14B-7. License required. (Repealed effective July 1, 2028.) 


A. Unless licensed to practice speech-language pathology, audiology or hearing aid dispensing 
under the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act, no 


person shall: 


(1) practice as a speech-language pathologist, audiologist or hearing aid dispenser; 

(2) use the title or make any representation as being a licensed speech-language patholo- 
gist, audiologist or hearing aid dispenser or use any other title, abbreviation, letters, figures, signs 
or devices that indicate the person is licensed to practice as a speech-language pathologist, audi- 


ologist or hearing aid dispenser; or 


(3) advertise, hold out to the public or represent in any manner that one is authorized to 
practice speech-language pathology, audiology or hearing aid dispensing. 


B. No person shall make any representation as being a speech-language pathologist | or hold 
out to the public by any means or by any service or function perform, directly or indirectly, or by 
using the terms "speech pathology", "speech pathologist", "speech therapy", "speech therapist", 

"speech correction", "speech correctionist", "speech clinic", "speech clinician", "language pathol- 
ogy", “language pathologist", "voice therapy", "voice therapist", "voice pathology", "voice patholo- 
gist", "logopedics", ‘logopedist’, ‘communicology", "communicologist", "aphasiology", "aphasiolo- 
gist", "phoniatrist" or "swallowing therapist" unless licensed as such under the provisions of the 
Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act. 

C. No person shall make any representation as being an audiologist or hold out to the public 
by any means, or by any service or function perform directly or indirectly, or by using the terms 

"audiology", "audiologist", "audiometry", "audiometrist", "audiological", "audiometrics", "hearing 
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therapy", "hearing therapist", "hearing clinic", "hearing clinician", "hearing center", "hearing aid 
audiologist" or:"audioprosthologist"» unless licensed as such under the provisions’ of the Speech- 
Language Pathology, Audiology and Hearing Aid: Dispensing Practices Act. 

D. - No:person shall-:make any representation as'being a-hearing aid dispenser or use the terms 
"hearing aid dealer", "hearing aid fitter", "hearing aid sales", "hearing aid center" or "hearing aid 
service center" unless licensed as such under the provisions of the Speech-Language Pathology, 
sie ta ak and entire Aid Dispensing Practices Act. 


History: Laws 1996, ch. 57,8 7; 2018, ch. 110, § 4. 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27 repealed 61-14B-7 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 7, relating to enforcement by the depart- 
ment of rules and regulations of the Speech-Language Pa- 
thology and Audiology Act, and § 7 of that act enacted the 


Delayed repeals. — For delayed repeal of this section, 
see 61-14B-25 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, 
changed terminology; and in Paragraph (2) of Subsection 
A and in Subsections B, C, and D, deleted "represent him- 
self to be" and added "make any. representation as being", 


above section, effective July 1, 1996. 


61-14B-8. Exemptions. (Repealed effective July 1, 2028.) 


A. Nothing in the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Prac- 
tices Act shall be construed to prevent qualified members of other recognized professions that 
are licensed, certified or registered under New Mexico law or regulation from rendering services 
within the scope of their licenses, certificates or registrations, provided that they do not represent 
themselvés as holding licenses in speech-language pathology, audiology or hearing aid dispensing. 

B. A person not meeting the requirements for licensure as a speech-language pathologist or 
audiologist under the provisions of the Speech-Language Pathology, Audiology and Hearing: Aid 
Dispensing Practices Act may practice as a speech pathologist or audiologist until July 1, 1997 if: 

(1) theperson is employed as a speech pathologist or audiologist on a waiver license issued 
by the public education department prior to the effective date of that act; and 

(2) the person is actively seeking the educational requirements for licensure under that 
act. | 
C. “Nothing in the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Prac- 
tices Act prevents qualified members of other recognized professional groups, such as licensed 
physicians, dentists or teachers of the deaf, from doing appropriate work in the area of communi- 
cation disorders consistent with the standards and ethics of their respective professions. 

D. Nothing in the Speech-Language Pathology, Audiology and Hearing Aid: Dispensing Prac- 
tices Act restricts the activities and services of a speech-language pathology or audiology graduate 
student’ at an accredited or approved college or university or an approved clinical training facility; 
provided that these activities and services constitute part of the student's supervised course of 
study and that the student is designated as a speech-language pathology or audiology graduate 
student or other title clearly indicating the gaining status fea to the student's level of 
training. 


History: Laws 1996, ch. 57, § 8; 2013, ch. 110, § 5. 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27 repealed 61-14B-8 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 8, relating to qualifications of applicants 
for licensure as a speech-language pathologist or audiolo- 
gist, and § 8 of that act enacted the above section, effective 
July 1, 1996, 

Delayed repeals. — For delayed repeal of this section, 
see 61-14B-25 NMSA 1978. 


The 2013 amendment, effective June 14, 2013, 


changed terminology; in Subsection A, changed "license", 


“eertificate" and "registration" to their plural forms; in 
Subsection B, changed "he" to "the person" and "state de- 
partment of public education" to "public education depart- 
ment"; and in Subsection D, changed "he" or "his" to "the 
student". 


61-14B-9.: Board created. (Repealed effective July 1, 2028.) 


A...There is,created the "speech-language pathology, audiology and hearing aid dispensing 
practices board” that shall be administratively attached to the department. 

B. The board shall consist of eleven members who have been New Mexico residents for at least 
five years prior to their appointment. Among the membership, three members shall be licensed 


665 


© 2022 State of New.Mexico. New Mexico Compilation Commission, All rights reserved. 
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speech-language pathologists, two members shall be licensed audiologists, two members shall be 
licensed hearing aid dispensers, one member shall’be a licensed otolaryngologist and three mem- 
bers shall represent the public and have no interest, direct or indirect, in the profession regulated. 


C. A licensed member of the board shall not hold any elected or appointed office in any related 


professional organization. 


History: Laws 1996, ch. 57, § 9; 2013, ch. 110, § 6. 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27 repealed 61-14B-9 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 9, relating to special conditions for licens- 
ing of applicants to practice speech-language pathology or 
audiology, and § 9 of that act enacts the above section, ef- 
fective July 1, 1996. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14B-25 NMSA 1978. 


The 2018 amendment, effective June 14, 2013, in- 
creased the number of board members; increased the num- 
ber of board members who are licensed speech-language 
pathologists; in Subsection B, in the first sentence, after 
"shall consist of", deleted "ten" and added "eleven" and in 
the second sentence, after "Among the membership" de- 
leted "two" and added "three". 


61-14B-10. Terms; reimbursement; meetings. (Repealed effective July 1,. 


2028.) 


A. Members of the board shall be appointed by the governor for staggered terms of three years. 
Each member;shall hold office until the member's successor is appointed. Vacancies shall be filled 
for the unexpired term in the same manner as original appointments. 

B.. A majority of the board members serving constitutes a quorum of the board. The roe shall 
meet at least once a year and at such other times as it. deems necessary, 

C.. The board shall elect a chair and other officers as deemed necessary to administer its duties. 

D.. No board member shall serve more than two full consecutive terms, and a,member failing 
to attend three meetings after proper notice shall automatically be recommended for removal as a 
board member unless excused for reasons set forth in board regulations. 

E. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978 ] and shall receive no other compensation, perquisite or allowance. 

F.. No member of the board shall be liable in a civil action for any act performed in good faith in 


the performance of the member's duties. 


History: Laws 1996, ch. 57, § 10; 2013, ch. 110, § 7. 

Repeals and reenactments, — Laws 1996, ch. 57, § 
27 repealed 61-14B-10 NMSA 1978, as enacted by Laws 
1981, ch. 249, § 10, relating to powers and duties of the 
regulation and licensing department, and § 10 of that act 
enacted the above section, effective July 1, 1996. 


Delayed repeals. — For delayed repeal of this section, 


see 61-14B-25 NMSA 1978. 


The 2013 amendment, effective June 14, 2013, 
changed terminology; in Sethematith A, in the second sen- 
tence, changed "successors are" to "the member's succes- 
sor is"; in Subsection C, changed "chairman" to "chair"; 


and in Subsection F, changed "his" to "the member's" 


61-14B-11. Board powers and duties. (Repealed effective July 1, 2028.) . 


The board shall: | 

A. promulgate rules necessary to carry out the provisions of the Speech-Language Pathol- 
ogy, Audiology and Hearing Aid Dispensing Practices Act in accordance with the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]; 

B. promulgate rules implementing continuing education requirements; 

C. adopt a code of ethics that includes rules requiring audiologists and hearing aid dispensers, 
at the time of the initial examination for possible sale and fitting of a hearing aid if a hearing loss 
is determined, to inform each prospective purchaser about hearing aid options that can provide a 
direct connection between the hearing aid and assistive listening systems. These rules shall be in 
accordance with the latest standards for accessible design adopted by the United States depart- 
ment of justice in accordance with the federal Americans with Disabilities Act of 1990, as amended; 

D. conduct hearings upon charges relating to the discipline of licensees, including the denial, 
suspension or revocation of a license in accordance with the Uniform Licensing Act [Chapter 61, 
Article 1 NMSA 1978]; 
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EK. investigate complaints against licensees by issuing investigative subpoenas prior to the is- 
suance of a notice of contemplated action; 

F. establish fees for licensure; 

G. provide for the licensing and renewal of licenses of applicants; and 

H. promulgate rules that provide for expedited licensure and temporary permits for speech- 
language pathologists, audiologists or hearing aid dispensers. 


History: Laws 1996, ch. 57, § 11; 2003, ch. 408, § 22; establish policy", and after "in accordance with the", de- 


2019, ch. 100, § 1; 2022, ch. 39, § 62. leted "Uniform Licensing" and added "State Rules"; in 
Repeals and reenactments. — Laws 1996, ch. 57, Subsection B, deleted "adopt" and added "promulgate"; 
§ 27 repealed 61-14B-11 NMSA 1978, as enacted by Laws and in Subsection H, deleted "adopt" and added "promul- 
1981, ch. 249, § 11, relating to disposition of funds col- gate", and after "provide for", deleted "licensure by reci- 
lected under the Speech-Language Pathology and Audiol- procity, including" and added "expedited licensure and". 
ogy Act, and § 11 of that act enacted the above section, The 2019 amendment, effective June 14, 2019, re- 
effective July 1, 1996: quired the speech-language pathology, audiology and 
Cross references. — For the federal Americans with hearing aid dispensing practices board to include in its 
Disabilities Act of 1990, see Titles 29, 42 and 47 of the code of ethics rules requiring audiologists and hearing aid 
US.C. dispensers to inform each prospective purchaser about 
Delayed repeals, — For delayed repeal of this section, hearing aid options that can provide a direct connection 
see 61-14B-25 NMSA 1978. between. the hearing aid and the assistive listening sys- 
The 2022 amendment, effective May 18, 2022, clari- tems; and in Subsection C, after "adopt a code of ethics", 
fied that the speech-language pathology, audiology and added the remainder of the subsection. 
hearing aid dispensing practices board is required to fol- The 2003 amendment, effective July 1, 2003, deleted 
low the provisions of the State Rules Act when promul- former Subsection F, concerning hire of staff, and redesig- 
gating rules; in Subsection A, deleted "adopt" and added _. nated the subsequent subsections accordingly. 


"promulgate", after "rules", deleted "and regulations and 


61-14B-12. Requirements for licensure; speech-language pathologist. 
ie (Repealed effective July 1, 2028.) 


A license to practice as a speech- language pathologist shall be issued to a person who files a 
completed application, accompanied by the required fees and documentation; certifies that the ap- 
plicant is not guilty of any of the activities listed in Section 61-14B-21 NMSA 1978; and submits 
satisfactory evidence that the applicant: 

A. holds at least a master's degree in speech pathology, speech-language pathology or com- 
munication disorders or an equivalent degree regardless of degree name and meets the academic 
requirements for certification by a national professional association; and either 

B. currently holds certification by a national professional association in the area for which the 
applicant is seeking licensure; or 

C. has completed the current academic, practicum and employment experience requirements 
for certification by a national professional association in the area for which the applicant is ap- 
plying for license and has passed a recognized standard national examination in speech-language 
pathology. 


History: Laws 1996, ch. 57, § 12; 1999, ch. 128, § 5; certificate of clinical competence from a nationally recog- 


2005, ch, 250, § 2; 2015, ch. 110, § 2. nized speech-language" and added "certification by a na- 
Repeals and reenactments. — Laws 1996, ch. 57, § tional professional"; and in Subsection C, after "experience 
27 repealed 61-14B-12 NMSA 1978, as enacted by Laws requirements for", deleted "a certificate of clinical compe- 
1981, ch. 249, § 12, relating to licensing of applicants in tence from a nationally recognized speech-language" and 
speech-language pathology and in audiology, and Laws added "certification by a national professional". 
1996, ch. 57, § 12 enacted anew section, effective July 1, The 2005 amendment, effective June 17, 2005, deleted 
1996. former references to audiology; provided that a license 
Delayed repeals. — For delayed repeal of this section, shall be issued to a person who certifies that the applicant 
see 61-14B-25 NMSA 1978. is not guilty of any activities listed in Section 61-14B-21 
The 2015 amendment, effective June 19, 2015, NMSA 1978; deleted former Subsection B, which required 
amended the licensure requirements for speech-language the applicant to provide evidence that the applicant certi- 
pathologists by replacing’ the required certification from fies that the applicant is not guilty of any of the activities 
a nationally recognized speech-language association with listed in Section 61-14B-21 NMSA 1978; deleted the provi- 
a "certification by a national professional association"; in sion in Subsection C that the applicant submit evidence of 
Subsection A, after "certification by a", deleted "nation- having completed the educational or experience require- 
ally recognized speech-language" and added "national ments. 
professional", and after "association; and", added "ei- The 1999 amendment, effective June 18, 1999, deleted 
ther"; in Subsection B, after "currently holds", deleted "a "nondispensing" preceding "audiologist" in’ the section 
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heading and the introductory language; and in Subsec- "Section 21 of the Speech-Language Pathology, Audiology 
tion B, substituted "Section 61-14B-21 NMSA 1978" for and Hearing Aid Dispensing Practices Act”. 


61-14B-12.1. Requirements for licensure; audiologist. (Repealed 
~ effective July 1, 2028.) 


A. A license to practice as an audiologist shall be issued to any person who: 
(1) files a completed application, accompanied by the required fees and documentation; 
(2) . certifies that the applicant is not guilty of any of the activities listed in Section 61-14B- 
21 NMSA 1978; and 
(3) submits satisfactory evidence that the applicant: 

(a) holds a doctor of audiology degree or an equivalent degree regardless of degree 
name and meets the academic requirements for certification by a national professional associa- 
tion, as determined by the board by rule; 

(b) has passed a nationally recognized standard examination in audiology, if ible 
by rule; and 

~ (ce) has earned certification by a national professional association as apaariée that the 
applicant meets the clinical experience and examination requirements of the Speech-Language 
Pathology, Audiology and Hearing Aid:Dispensing Practices Act. ich, abl 
B. Alicense to practice as an audiologist'shall be issued to a person who: 
(1) files'a completed application, accompanied by the required fees and documentation; 
(2) certifies that the applicant is not guilty of any of the activities listed in Section 61-14B- 
21 NMSA 1978; 
(8) submits satisfactory evidence thatthe applicant: 7 

(a) holds a master's degree in audiology or oni ua saikeay fears Risondet or an ithe Fos 
degree in audiology or communication disorders or an equivalent degree awarded prior to Janu- 
ary 1, 2007; has met the academic requirements for certification by a national professional asso- 
ciation; and has earned certification by a national professional association in the area in which the 
applicant is seeking licensure; or 

(b) has completed the current academic, practicum and employment experience re- 
quirements for certification by a national: professional association and has passed a nationally 
recognized standard examination in audiology; and 

(4) provides evidence satisfactory to the board of at least six months’ experience in the 
dispensing of hearing aids through practical examination or other methods as determined by the 
board in either a graduate training program or in a work or training experience. . 


History: Laws 2005, ch. 250, § 3; 2013, ch. 110, § 8; for certification by a", deleted "nationally recognized hear- 


2015, ch, 110, § 3. ing" and added "national professional", after "has earned 
Delayed repeals, — For delayed repeal of this section, a", deleted "a certificate of clinical competence from a na- 
see 61-14B-25 NMSA 1978. — tionally recognized hearing" and added "certification by a 
The 2015 amendment, effective June 19, 2015, national professional"; in Subparagraph B(3)(b), after "ex 
amended the. licensure requirements for audiologists -perience requirements for", deleted "a certificate of com- 
by replacing the required certification from a nationally petence in audiology froma nationally recognized hear- 
recognized hearing association with a certification by a ing" and added "certification by a national professional"; 
national professional association; in Subparagraph A(3) redesignated, Subparagraph B(3)(c) as Paragraph (4) of 
(a), after "requirements. for certification by a", deleted Subsection B, and after "training experience", deleted 
"nationally recognized hearing" and added "national pro- "and";.and deleted Subparagraph B(3)(d). 
fessional", after "board by rule;", deleted. "and"; in Sub- The 2018 amendment, effective June 14, 2018, 
paragraph A(3)(b), after "by rule", added.."and"; added changed the qualifications for licensure of audiologists; 
Subparagraph A(3)(c); in Paragraph (4) of Subsection A, in, Subsection A, Paragraph (3), Subparagraph (a), at the 
deleted "provides official documentation from a nation- beginning of the sentence, after "holds a", deleted "mas- 
ally recognized hearing association, as determined by the ter's degree in" and added "doctor of", after "doctor of 
board by rule", redesignated the remaining language from audiology", added "degree", after "audiology degree. or", 
Paragraph.(4) of Subsection A as Subparagraph A(3)(c), deleted "communication disorders; or", after "equivalent 
added "has earned-certification by a national professional degree", deleted "awarded prior to January 1, 2007" and 
association", and after Hearing Aid Dispensing Practices added "regardless of.degree name and", after "nationally 
Act", deleted "and"; deleted Paragraph (5) of Subsection recognized", deleted "speech-language or", after "hear- 
A; in Paragraph (2) of Subsection B, after "NMSA 1978", ing association", added, "as. determine by the board by 
deleted and"; in. Subparagraph B(3)(a),.after "2007", de- rule", and after "board. by rule; and", deleted "currently 
leted "meets" and added "has met", after "requirements holds a certificate of clinical competence from a nationally 
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recognized speech-language or hearing association in the after "degree in audiology or", added "communication dis- 
area that the applicant is seeking licensure; or", in Sub- orders or an", after "equivalent degree", deleted "regard- 
paragraph (b), at the beginning of the sentence, after less of degree name and" and added "in audiology or com- 
"has", deleted "completed the current academic, practicum ‘munication disorders or an equivalent degree awarded 
and employment experience requirements for a certificate prior to January 1, 2007", after "nationally recognized", 
of clinical competence in audiology from a nationally rec- , deleted. "speech-language or", and after "hearing associa- 
ognized speech-language or hearing association and has" tion; and", added the remainder of the sentence; in Sub- 
and after "recognized standard examination", deleted "or" paragraph (b), after "practicum and employment", added 
and added "in audiology, if required by rule"; added Para- "experience", after "experience requirements", added "for 
graphs (4) and (5); and in Subsection B, added the intro- a certificate of competency in audiology from", and after 
ductory sentence, in Paragraph (3), in Subparagraph (a), "nationally recognized", deleted "speech-language or", and 
after "holds a", deleted "doctoral" and added "master's", added Subparagraphs (c) and (d). 


61-14B-13. Requirements for endorsement to dispense hearing aids as 
« . an otolaryngologist. (Repealed effective July 1, 2028.) 


An endorsement to practice hearing aid dispensing shall be issued to a licensed otolaryngologist 
who files a completed application accompanied by the required fees and documentation and who: 
' A.» provides evidence satisfactory to the board of at least six months’ experience in the dispens- 
ing of hearing aids through practical examination or other methods as determined by the board in 
either a graduate training program or in a work or training experience; 

B. maintains or occupies a business location, hospital, clinical medical practice or other facility 
where hearing aids are regularly dispensed; 

C. passes the jurisprudence examination given by the board; and 

D. certifies that the otolaryngologist is not guilty of any activities listed in Section 61-14B-21 
NMSA 1978. 


History: Laws 1996, ch. 57, § 13; 1999, ch. 128, § 6; after "issued to a licensed", deleted "audiologist or"; and in 
2015, ch. 110, § 4. Subsection D, after "certifies that", deleted "he" and added 

Repeals and reenactments. — Laws 1996, ch. 57, § "the otolaryngologist". 

27 repealed 61-14B-13 NMSA 1978, as enacted by Laws The 1999 amendment, effective June 18, 1999, re- 
1981, ch. 249, § 18, relating to fees for speech-language wrote this section to the extent that a detailed comparison 
pathologists or audiologists licenses, and Laws 1996, ch. is impracticable. 

57, § 13 enacted a new section, effective July 1, 1996. 

Delayed repeals. — For delayed repeal of this section, ANNOTATIONS 
see 61-14B-25 NMSA 1978, es Am. Jur. 2d, A.L.R. and C.J.S, references. — 51 Am. 

Cross references. — For the Parental Responsibility Jur, 2d Licenses and Permits § 4; 61 Am. Jur. 2d Physi- 
Act, see 40-5A-1 NMSA 1978 et seq. cians, Surgeons and Other Healers § 144. 

The 2015 amendment, effective June 19, 2015, re- Practicing medicine, surgery, dentistry, optometry, po- 
moved "audiologist" from the section of the law that pro- diatry or other healing arts without license as a separate 
vides for an endorsement to practice hearing aid dispens- or continuing offense, 99 A.L.R.2d 654. 
ing; in the catchline, after "hearing aids as an", deleted § = 53 G.J.S, Licenses § 34. 


"audiologist"; in the introductory sentence of the section, 


61-14B-13.1. Requirements for bilingual-multicultural endorsement. 
(Repealed effective July 1, 2028.) 


A bilingual-multicultural endorsement shall be issued to any person who: 

A. files a completed application, accompanied by the required fees and documentation; certifies 
that the applicant is not guilty of any of the activities listed in Section 61-14B-21 NMSA 1978; and 
submits satisfactory evidence that the applicant: 

(1) is eligible for and in the process of obtaining a license to practice as a speech-language 
pathologist; 

(2) has completed the required education as determined by rule; 

(3) has met experience requirements approved by the board; and . . | 

(4) has demonstrated proficiency in the specified language as determined by the board; or 

B. files'a completed application accompanied by the required fees and documentation; certifies 
that the applicant is not guilty of any of the activities listed in Section 61-14B-21 NMSA 1978; and 
submits sdfisfactory evidence that the applicant: 


669 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-14B-14 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14B-14 


(1) has an-active license: in good eee in the state of - ew Mexico asa ope language 
pathologist; 

(2) has acurrent bilingual endorsement from the public education department; or 

(3) has a minimum of five years practicing with clients who utilize a language other than 
English and has demonstrated proficiency in the specified language as determined by the board; or 

C, files a completed application, accompanied by the required fees and documentation; certifies 

that the applicant is not guilty of any of the activities listed in Section 61- 14B-21. NMSA 1978;-and 
submits satisfactory, evidence that the applicant: 

(1) has a license in good standing in another state or he ot as a speech-language pa- 
thologist; 

(2) has a minimum of five years prarticing with clients who Lbieah al a language pie than 
English; and 94 

(3) . has demonstrated proficiency in the eriekifid sitaesawn & as datbotdnes by the i! 


History: Laws 2018, ch. 110, § 16; 2015, ch. 110, § 5. speech-language pathologist"; in Paragraph (4) of Subsec- 

Delayed repeals. — For delayed repeal of this section, | tion A, after "board", added "or";in the introductory para- 
see 61-14B-25 NMSA 1978. graph of Subsection B,, after "NMSA", added "1978"; in 

The 2015 amendment, effective June 19, 2015, speci- Paragraph (2) of Subsection B, after ' ‘department, added 
fied that each applicant for a bilingual-multicultural en- "or"; deleted the paragraph ‘designation in Paragraph 
dorsement must submit satisfactory evidence that the (4) of Subsection B and added the language from former 
applicant is eligible for and in the process of obtaining a , Paragraph (4) of Subsection, B to Paragraph (3) of Sub- 
license to practice as a speech-language pathologist and ‘section B; in the introductory paragraph of Subsection C, 
required applicants to meet requirements in at least one after "NMSA", added "1978"; and in Paragraph (1) of Sub- 
of the listed subsections; in Paragraph (1) of Subsection section C, after "has", deleted "an active" and added "a", 


A, after "obtaining a license", added "to practice as a 


61-14B-14, Requirements for licensure by examination; hearing aid 
dispenser. (Repealed effective July 1, 2028.) 


A. A license to practice as a hearing aid dispenser shall be issued to a person who files a com- 
pleted application, passes the examination approved by the board, pays the required fees, provides 
required documentation and submits satisfactory evidence that the person: 

(1) is an audiologist or an otolaryngologist; or sgt 
(2) is a person other than an audiologist or an otolaryngologist applying for a AliGoiiee pur- 
suant to the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices. Act; 
(3) has reached the age of majority and has at least a highschool education or.the equiva- 
lent; | 
(4) has worked for no less than seven months under a training permit; and 
(5) certifies that the person is not guilty of any of the activities listed in Section 61-14B-21 
NMSA 1978. 

B. The examination for hearing aid dispenser shall be conducted by the board quarterly unless 
there are no applicants for examination. 

C. The board: 

(1) shall provide procedures to ensure that examinations for licensure are offered as 
needed; 

(2) shall establish rules regarding the examination application deadline and other rules 
relating to the taking and retaking of licensure examinations; _ 

(3) shall determine a passing grade for the examination; and 

(4) may accept an applicant's examination scores used for national certification or other 
examination approved by the board. 


History: Laws 1996, ch. 57, 8 14; 1999, ch, 128,87; — Delayed repeals. — For delayed repeal of this section, 
2013, ch. 110, § 9. see 61-14B-25 NMSA 1978. 

Repeals and reenactments. — Laws’ 1996, ch, 57, § 27 : The, 2013. amendment, effective June 14, 2013, 
bo oft 61-14B-14 NMSA 1978, as enacted by Laws 1981, changed the qualifications for licensure as_a hearing aid 
ch. 249, § 14, relating to denial, suspension and revocation dispenser; in Paragraph (1) of Subsection, after "au- 
of speech-language pathology or audiology licenses, and § 14 diologist", deleted "a clinical fellow in audiology" and in 


of that act enacted the above section, effective July 1, 1996, 
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Paragraph (2) of Subsection A, after "audiologist", deleted Pathology, Audiology and Hearing Aid Dispensing Prac- 
"a clinical fellow in audiology". tices Act" following "otolaryngologist"; in Subsection A(2), 

The 1999 amendment, effective June 18, 1999, deleted deleted "a nondispensing audiologist" preceding "a clinical 
"a dispensing" preceding "audiologist" in Subsections A and fellow in audiology"; in Subsection A(2)(a); inserted “has 
A(1); in Subsection A, inserted "provides required" preced- reached the age of majority and"; and in Subsection A(2) 
ing "documentation"; in Subsection A(1), deleted "who does (c), substituted "Section 61-14B-21 NMSA 1978" for "Sec- 
not meet the qualifications regarding a dispensing otolar- tion 21 of the Speech-Language Pathology, Audiology and 


yngologist set forth in Section 13 of the Speech-Language Hearing Aid Dispensing Practices Act". 


61-14B-15. Requirements for licensure; clinical fellow of speech- 
language pathology. (Repealed effective July 1, 2028.) 


A license to practice as a clinical fellow of speech-language pathology shall be issued to a person 
who files a completed application, pays the required fees, provides documentation and submits 
satisfactory evidence that the person: . 

A. has met all academic course work and practicum requirements for a master's degree in 
speech-language pathology, speech pathology or communication disorders for certification by a 
national professional association; 

B. certifies that.the-person has received no reprimands of unprofessional conduct:or incompe- 
tency; 

C. applies for licensure under Section 61-14B-12 NMSA 1978 after completing the clinical fel- 
lowship year; and 

D. has an anpropriats supervisor, as s defined in Retuon.é 61-14B-2 NMSA 1978. 


History: Laws 1996, ch, 57, § 15; 2013, ch. 110, § 10; deleted "clinical follow of audiology"; in the introductory 


2015, ch, 110, § 6. sentence, after "speech-language pathology", deleted 
Repeals and reenactments. — Laws 1996, ch. 57, § "or audiology" and after "complete application", deleted 
27 repealed 61-14B-15 NMSA 1978, as enacted by Laws "passes the examination approve by the board prior to 
1981, ch, 249, 8 15, relating to penalties for violation of or within one year of applying for the examination"; in 
any of the provisions of the Speech-Language Pathology Subsection A, after "communication disorders", deleted 
and Audiology Act, and Laws 1996, ch. 57, §15 enacted a “or audiology or both", deleted former Subsection B, 
new section, effective July 1, 1996. | which required the filing of a GFY plan; in Subsection 
Delayed repeals. — For delayed repeal of this section, C, after "Section", deleted "12 of the Speech Language 
see 61-14B-25 NMSA 1978. Pathology, Audiology and Hearing Aid Dispensing Prac- 
The 2015 amendment, effective June 19, 2015, tices Act" and added "61-14B-12 NMSA 1978": in Sub- 
amended the certification requirements for an applicant section D, at the beginning of the sentence, after "has", 
for a license to practice as a clinical fellow of speech- deleted "a GFY" and added "an appropriate", deleted 
language pathology; and in Subsection A, after "certifica- former Paragraph (1), which required the applicant to 
tion by a", deleted "nationally recognized speech-language be a licensed speech-language pathologist or audiologist, 
or hearing" and added "national professional". deleted former Paragraph (2) which required the appli- 
The 2013. amendment, effective, June 14, 2013, cant to-be registered as a CFY supervisor, and. added."as 
eliminated the qualifications for licensure as a clini- defined in Section 61-14B-2 NMSA 1978", 


cal fellow of audiology; in the title, after "pathology", 


61-14B-15.1. Requirements for licensure; anpreaene in speech and ! 
language. (Repealed effective July 1, 2028.) 


A license to practice as an apprentice in speech and pee shall be issued by the board toa 
person who files a completed application accompanied by the required fees and documentation and 
provides satisfactory evidence that the applicant:, 

A, is working toward full licensure pursuant to the provisions of aa Speech-Language Pathol- 
ogy, Audiology and Hearing Aid Dispensing Practices Act; 

B. has a baccalaureate degree in speech-language pathology or communicative disorders or an 
equivalent degree or a baccalaureate degree in another field, with thirty semester hours of credit 
in speech-language pathology or communicative disorder; 

C. is enrolled in and successfully completes graduate classes in speech-language pathology, 
communicative disorders or a related field at a minimum rate of nine semester hours per year and 
is accepted into a master's level program in speech-language pathology or communicative disor- 
ders within two years of initial licensing; 
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D. maintains a minimum of a 3.0 grade point average in the master's degree course and other 
work; | 

E. is supervised by an appropriate supervisor, as defined in Section 61-14B-2 NMSA 1978; and 

F.. has arranged for appropriate supervision to meet the supervision requirement defined by 
rule, 


History: Laws 1999, ch. 128, § 8; 2005, ch. 250, § 4; Section 61-14B-2 NMSA 1978"; and in Subsection F, de- 


2013, ch. 110, § 11. leted "receives a minimum of ten percent direct supervi- 
Delayed repeals, — For delayed repeal of this section, -. sion and ten percent indirect supervision" and added "has 
see 61-14B-25 NMSA 1978. arranged for appropriate supervision to meet the supervi- 
The 20138 amendment, effective June 14, 2018, sion requirement defined by rule". 
changed the qualifications for licensure as an apprentice The 2005 amendment, effective June 17, 2005, de- 
in speech and language; in Subsection C, after "commu- leted the provision that an a person have an equivalent 
nicative disorders", added "or a related field"; in Subsec- degree regardless of the degree name; deleted the refer- 
tion E, after "supervised by", deleted "a person licensed ence to audiology in Subsection B and added the provision 
as a speech-language pathologist who has a minimum that a person be enrolled and complete graduate classes 
of two years experience as,a speech-language patholo-,... and is accepted into a master's level program in speech- 
gist" and added "an appropriate supervisor, as defined in language pathology in Subsection C. 


61-14B-16. Licensure under prior laws. (Repealed effective July 1, 
2028.) 


Any license issued in accordance with the Speech-Language Pathology and Audiology Act or the 
Hearing Aid Act prior to the effective date of the Speech-Language Pathology, Audiology and Hear- 
ing Aid Dispensing Practices Act shall be valid until the expiration date of the license. 


History: 1996, ch. 57, § 16. precursors to the Speech-Language Pathology, Audiology 

Repeals and reenactments. — Laws 1996, ch. 57, § and Hearing Aid Dispensing Practices Act, and were com- 
27 repealed 61-14B-16 NMSA 1978, as enacted by Laws piled as Chapter 61, Article 14B and Chapter 61, Article 
1981, ch, 249, § 16, relating to annual renewal of speech- 24A NMSA 1978, respectively, before their repeal in 1996, 
language pathology or audiology licenses, and § 16 of that The phrase "effective date of the Speech-Language Pa- 
act enacted the above section, effective July 1, 1996. thology, Audiology and Hearing Aid Dispensing Practices 

Delayed repeals. — For delayed repeal of this section, Act", referred to in this section, means duly. 1, 1996, the 
see 61-14B-25 NMSA 1978. effective date of Laws 1996, ch. 57. 


Compiler's notes. — The Speech-Language Pathol- 
ogy and Audiology Act and the Hearing Aid Act were the 


61-14B-16.1. Expedited licensure. (Repealed effective July 1, 2028.) 


A. The board shall issue’ an expedited license without examination to a speech-language pa- 
thologist, audiologist or hearing aid dispenser licensed in another licensing jurisdiction in accor- 
dance with Section 61-1-31.1 NMSA 1978. The board shall issue the expedited license as soon as 
practicable but no later than thirty days after the person files an application with the required 
fees and’ demonstrates that the person holds a valid, unrestricted license and is in good standing 
with the licensing board in the other licensing jurisdiction: If the board issues an expedited license 
to a person whose prior licensing jurisdiction did not require examination, the board may require 
the person to pass an examination before license renewal. 

B. The board by rule shall determine the states and territories of the United States and 
the District of Columbia from which it will not accept an applicant for expedited licensure 
and determine any foreign countries from which it will accept an applicant for expedited li- 
censure. The board shall post the lists of disapproved and approved licensing jurisdictions on 
its website. The list of disapproved licensing jurisdictions shall include specific reasons for 
disapproval. The lists shall be reviewed annually to determine if amendments to the rule are 
warranted. 


History: Laws 2022, ch. 39, § 63. IV, § 28, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2022; ch. 39 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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SPEECH-LANGUAGE PATHOLOGY, AUDIOLOGY AND HEARING AID 


61-14B-18 


61-14B-17. Hearing aid dispensing temporary trainee permits; issuance. 
(Repealed effective July 1, 2028.) 


A. A person who does not meet the requirements for licensure without examination as an au- 
diologist or otolaryngologist as set forth in Section 61-14B-13 NMSA 1978 or as a hearing aid dis- 
penser as set forth in Section 61-14B-14 NMSA 1978 may apply for a temporary trainee permit. A 
temporary trainee permit shall be issued to a person who: 

(1) has reached the age of majority and has a high school education or the equivalent; 


(2) has identified a sponsor; 


(3) pays an application fee as determined by the board; 
(4) has not failed the licensing examination twice within a five-year period; and 
(5) certifies that the person is not guilty of any of the activities listed in Section 61-14B-21 


NMSA 1978. 
B. A temporary trainee permit shall: 


(1) be valid for one year from the date of its issuance and is nonrenewable for a period of 


one year following its expiration; and 


(2) allow the person to complete a training period. 
C.. A person issued a temporary trainee permit may be eligible for licensure as a hearing aid 


dispenser upon: 


(1) the completion of a minimum of three hundred twenty hours of training, to be com- 
pleted within a three-month period under the direct supervision of the sponsor; 
. (2) the completion of five continuous months of full-time dispensing work, during which 
time all sales are approved by the sponsor prior to delivery; and 
(3) the sponsor approving all fittings, adjustments, modifications or repairs to hearing aids 


and earmolds. 


D. An audiologist or otolaryngologist issued a temporary trainee permit may be eligible for 
licensure without examination as a hearing aid dispenser upon the sponsor providing direct su- 
pervision for a minimum of three months of all fittings, adjustments, modifications or repairs to 


hearing aids and earmolds. 


History: Laws 1996, ch. 57, § 17; 1999, ch. 128, 8 9; 
2013, ch. 110, § 12. 

Repeals and reenactments. — Laws 1996, ch. 57, § 
27 repealed 61-14B-17 NMSA 1978, as enacted by Laws 
1990, ch. 16, § 4, relating to termination of the speech- 
language pathology and audiology advisory board, and § 
17 of that act enacted the above section, effective July % 
1996. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14B-25 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, 
changed the qualifications for issuance of a hearing aid 
dispensing temporary trainee permit; and in Subsection 


D, at the beginning of the sentence, after Hn audiologist", 


deleted "clinical fellow in audiology". 


The 1999 amendment, effective June 13, 1999, in Sub- 
section A, deleted "a dispensing" preceding both "audiolo- 
gist" and: "otolaryngologist", substituted "Section 61-14B- 
13 NMSA 1978" for "Section 13 of the Speech-Language 
Pathology, Audiology and Hearing Aid Dispensing Prac- 
tices Act", and substituted "Section 61-14B-14 NMSA 
1978" for "Section 14 of that act"; in Subsection A(1), in- 
serted "has reached the age of majority and"; in Subsec- 
tion A(2), deleted "as defined in the Speech-Language Pa- 
thology, Audiology and Hearing Aid Dispensing Practices 
Act" from the end; in Subsection A(5), substituted "Sec- 
tion 61-14B-21 NMSA 1978" for "Section 21 of the Speech- 
Language Pathology, Audiology and Hearing Aid Dispens- 
ing Practices Act"; and in Subsection D, substituted "An 
audiologist" for "A dispensing audiologist, nondispensing 
audiologist". 


61-14B-18. Scope of hearing aid dispensing examination. (Repealed 


effective July 1, 2028.) 


In preparing the hearing aid dispensing examination, the board shall use tests that demon- 


strate: 


A. knowledge in the fitting and sale of hearing aids, including basic physics of sound, anatomy 
and physiology of the ear and the function of hearing aids; and 
B. proficient use of techniques for the fitting of hearing aids, including: 
(1) pure-tone audiometry, including air conduction and bone conduction testing; 
(2) live voice or recorded voice speech audiometry, including speech reception threshold 


and speech recognition score tests; 
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(3) »masking when indicated; é 

(4) recording and evaluation of pleat sone and peat eediticion for paca bp proper 
selection, fitting and adjustment of hearing aids; 

(5) taking earmold impressions; and . BS04 

(6) analyzing hearing aid function, modification arid citbot witd service. 


History: Laws 1996, ch. 57, § 18; 2018, ch. 110, §.18. The 2018 amendment, effective June 14, 2013, re- 


Delayed repeals, — For delayed repeal of this section, quired the board to test proficiency in fitting hearing aids; 
see 61-14B-25 NMSA 1978, and in Paragraph (4) of Subsection B, after "proper selec- 


tion", added "fitting". - 


61-14B-19, License renewal. (Repealed effective July 1, 2028.).. 


A. Each licensee shall renew the licensee's license biennially by submitting a renewal applica- 
tion as provided for in the board's regulations, The board may require proof of continuing educa- 
tion as a requirement for renewal. The board may establish a method to provide for staggered bi- 
ennial terms. The board may authorize license renewal for one year to establish the renewal cycle. 

B. A sixty-day grace period shall be allowed to each licensee after each licensing period. A 
license may be renewed during the grace period upon payment of a renewal fee and a late fee as 
prescribed by the board. 

C. Any license not renewed by the end of the grace period will be considered expired and the 
licensee shall not be eligible to practice within the state until the license is renewed. The board 
shall develop rules regarding requirements for renewal of an expired license and may require the 
licensee to reapply as a new applicant. 

D. Clinical fellow licenses may be renewed annually for no more than three years; provided the 
clinical fellow has submitted evidence of passing a recognized standard national examination in 

speech-language pathology prior to or within the clinical fellow's second year of the CFY. The CFY 
license shall not be renewed for a second year without evidence of passing a recognized standard 
national examination in speech-language pathology. 

E. An apprentice in speech- -language pathology shall renew the apprentice’ s license annually; 
provided that the apprentice is accepted into a master's-level program in pRePaRe PREIS pathol- 
ogy or communicative disorders within two years of initial licensing. 

F. The board may issue rules providing for inactive status of licenses. 


History: Laws 1996, ch. 57, § 19; 2013, ch. 110, § 14. in Subsection D, in the first sentence, after "may be_re- 

Delayed repeals, — For delayed repeal of this section, newed", added "annually" and in the second sentence, af- 
see 61-14B-25 NMSA 1978. ter "shall not be renewed", added "for a second year" and 

The 2013 amendment, effective June 14, 2018, pro- ——after "national examination in", deleted "either", and af- 
vided for biennial renewal of licenses; in Subsection A, ter "speech-language pathology", deleted "or audiology or 
after "renew the licensee's license", deleted "every year" both"; and added Subsection E, 


and added ."biennially" and added the third sentence; 


61-14B-20. Fees. (Repealed effective July 1, 2028.) 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish a schedule of rea- 
sonable fees for applications, licenses, renewal of licenses, exams, penalties and administrative 
fees. The license and license renewal fees shall not exceed: 
one hundred dollars ($100) for clinical fellows and Caterer in speech and language; 
two hundred dollars. ($200) for audiologists or speech-language pathologists; 
six hundred dollars ($600) for hearing aid dispensers; 
four hundred dollars ($400) for examinations; 
one hundred dollars ($100) for late renewal fees; _ | 
four hundred dollars ($400) for hearing aid dispensing endorsement; 
five hundred dollars ($500) for a hearing aid dispenser trainee license, which fee includes 
examination, both written and practical; 

H. one hundred dollars ($100) for bilingual-multicultural endorsement; and 

I, reasonable administrative fees, 


OR AO ODP! 


674 


©.2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-14B-21 SPEECH-LANGUAGE PATHOLOGY, AUDIOLOGY AND HEARING AID 61-14B-21 


History: Laws 1996, ch. 57, § 20; 1999, ch. 128, § 10; Subsection C, at the beginning of the sentence, deleted 


2013, ch, 110, § 15; 2020, ch. 6, § 41. "three hundred dollars ($300)" and added "six hundred 
Delayed repeals. — For delayed repeal of this section, © dollars "($600)"; in Subsection D, at the beginning of the 
see 61-14B-25 NMSA 1978. sentence, deleted "two hundred dollars ($200)" and added 
The 2020 amendment, effective July 1, 2020, provided "four hundred dollars "($400)"; in Subsection F, at the 
an exception to the licensure fee for qualified military ser- beginning of the sentence, deleted "two hundred dollars 
vice members, their spouses and dependent.children, and ($200)" and added ."four hundred dollars "($400)"; and 
for certain veterans; and in the introductory paragraph, added Subsection H. 
added. "Except as provided in Section 61-1-34 NMSA The 1999 amendment, effective June 13, 1999, in 
1978", Subsection A, substituted "apprentices in speech and 
The 2013 amendment, effective June 14, 2018, in- language" for "hearing aid dispenser trainees"; in Subsec- 
creased the renewal fees; in Subsection A, at the begin- tion B, deleted "nondispensing" preceding "audiologists"; 
ning of the sentence, deleted "fifty dollars ($50.00)" and in Subsection C, deleted "or dispensing audiologists" fol- 
added "one hundred dollars "($100)"; in Subsection B, at lowing "hearing aid dispensers"; added Subsections F and 
the beginning of the sentence, deleted "one hundred dol- G; and redesignated the former Subsection F as Subsec- 


lars ($100)" and added "two hundred dollars "($200)"; in tion H. 


61-14B-21. Disciplinary proceedings; judicial review. (Repealed 
effective July 1, 2028.) 


A. The board. may deny, revoke, suspend or impose conditions upon a license held or applied 
for under the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act 
in accordance with the procedures set forth in the Uniform Licensing Act [61-1-1 through 61-1-31 
NMSA 1978] upon findings by the board that the licensee or applicant: 

(1) is guilty of fraud or deceit in procuring or attempting to procure a license; 

(2): has-been convicted of a felony. A certified copy of the record of conviction shall be con- 
clusive evidence of the conviction; 

(3) is guilty of incompetence; 

(4) is guilty of unprofessional conduct; 

(5), ‘is selling or fitting the first hearing aid of a child under sixteen years of age who has 
not been examined and cleared for the hearing aid by an otolaryngologist or a dispensing audiolo- 
gist who has earned certification by a national professional association; 

(6) is selling or fitting a hearing aid on a person who has not been tested, except for re- 
placement aids; 

(7) uses untruthful or misleading advertising; 

(8) makes any representation as being a medical doctor when the licensee or applicant i is 
not a licensed medical doctor; 

(9), is addicted to the use of habit-forming drugs or is addicted to a substance to such a 
degree as to render the licensee or applicant unfit to practice as a speech- language pathologist, 
dispensing or nondispensing audiologist or hearing aid dispenser; 

(10) is guilty of unprofessional conduct;.as defined by regulation of the board; | 

(11). is guilty of a violation of the Controlled Substances Act [Chapter 30, Article 31 NMSA 
1978]; | . A 
(12) has violated a provision of the Speech-Language Pathology, dancialogy, and Hearing 
Aid Dispensing Practices Act; 

(13) is guilty of willfully or negligently practicing beyond the scope of the Speech-Language 
Pathology, Audiology and Hearing Aid Dispensing Practices Act; 

(14) is guilty of aiding or abetting the practice of speech-language pathology, audiology or 
hearing aid dispensing by a person not licensed by the board; 

(15) is guilty of practicing without a license in violation of the: Speech-Language Pathol- 
ogy, Audiology and Hearing Aid Dispensing Practices Act and its regulations; or 

(16) has had a license, certificate or registration to practice speech-language pathology, 
audiology or hearing aid dispensing: revoked, suspended or denied in any jurisdiction, territory 
or possession of the United States or another country for actions of the licensee similar to acts 
described in this section: A certified copy of the record of the jurisdiction taking such rep seni 
action will be conclusive evidence thereof. 
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B. Disciplinary proceedings may be initiated by a person filing a sworn complaintA person fil- 
ing a sworn complaint shall be immune from liability arising out of civil action if the complaint i is 
filed in good faith and without actual malice, 


History: Laws 1996, ch. 57, § 21; 2015, ch. 110, § 7. after "otolaryngologist", deleted "and" and added “or", 


Delayed repeals. — For delayed repeal of this section, after "dispensing audiologist who", deleted "is certified 
see 61-14B-25 NMSA 1978. competent by a nationally recognized speech-language or 

The 2015 amendment, effective June 19, 2015, hearing association or holds equivalent certification" and 
amended the disciplinary proceedings provision of the added "has earned certification by a national professional 
Speech-Language Pathology, Audiology and Hearing Aid association"; in Paragraph (6) of Subsection A, after "hear- 
Dispensing Practices Act by authorizing the speech lan- ing aid on", deleted "any" and added "a"; in Paragraph (8) 
guage pathology, audiology and hearing aid dispensing of Subsection A, after "(8)", deleted Nig representing him- 
practices board to deny, revoke, suspend or impose condi- self as" and added "makes any representation as being", 
tions upon a license if the licensee sells or fits the first and after "medical doctor when", deleted "he" and added 
hearing aid of a child under sixteen years of age who has "the licensee or applicant"; in Paragraph (9) of Subsection 
not been examined and cleared for a hearing aid by an oto- A, after the second occurrence of "addicted to", deleted 
laryngologist or a dispensing audiologist who has earned "any" and added "a", and after "to render", deleted "him" 
“certification by,a national professional association"; the and added "the oti or applicant"; in Paragraph (11) 
law previously required clearance from both an otolaryn- ~ of Subsection A, after "guilty of", deleted "any" and added 
gologist and a dispensing audiologist; in the introductory "a" in Paragraph (12) of Subsection ‘A; after "violated", de- 
sentence of Subsection A, after "conditions upon", deleted leted "any" and added "a"; and in Subsection B, after "ini- 
"any" and added "a";in Paragraph (5) of Subsection Ay’ tiated by", deleted ' ‘any" ‘and added "a", and:after "com- 
after "first hearing aid of', deleted "any" and added. "a", plaint.", deleted "Any" and added."A". ih 


61-14B-22. Penalties. (Repealed effective July 1, 2028.) 


A. Any person who fails to furnish the board, its investigators or ctrenivinghi tors with informa- 
tion requested by the board is guilty of a misdemeanor and upon conviction shall-be punished by 
a fine not to exceed one thousand dollars ($1,000) or a imprisonment for a period of one year or 
both. 

B. Any person who violates any provision of the ShbdduBaeéinrs Pathology, Audiology and 
Hearing Aid Dispensing Practices Act is guilty of a misdemeanor and:upon conviction thereof shall 
be punished by a fine not to exceed one thousand dollars ($1,000) or pam for a period of 
one year or both. 


History: Laws 1996, ch. 57, § 22. Delayed repeals. — For delayed repeal of this section, 
see 61-14B-25 NMSA 1978, 


61-14B-23. Criminal Offender Employment Act. seri A gti effective 
July 1, 2028.) - year 


The provisions of the Criminal Offender iui ao set Act (28-2 2: 1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Speech-Language oR 
thology, Audiology and pats Aid oases Pratiines Act. 


History: Laws 1996, cl ch. 57, § 23. Delayed repeals. — For pee repeal of this section, 
see 61-14B-25 NMSA 1978. 


61-14B-24. Fund established. (Repealed effective July 1, 2028.) 


A. There is created in the state treasury the "speech-language pathology, audiology and Pesan 
ing aid dispensing practices board fund". 

B. All money. received by the board under the Speech- ieaeone Fu thdlepy, Andilbey and 
Hearing Aid Dispensing Practices Act shall be deposited with the state treasurer for credit to the 
speech-language pathology, audiology and hearing aid dispensing practices board fund. The state 
treasurer shall invest the fund as other state funds are invested. All balances in the fund shall 
remain in the fund and shall not revert to the general fund. ' 
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61-14B-25 | MEDICAL ASSISTANTS 9. F 61-14C-1 


C. Money in the speech-language pathology, audiology and hearing aid dispensing practices 
board fund is appropriated to the board and shall be used only for the purpose of carrying out the 
provisions of the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices 
Act. | Aasto 


History: Laws 1996, ch. 57, § 24... | Delayed repeals. — For delayed repeal of this.section, 
f see 61-14B-25 NMSA 1978.: 


61-14B-25. Termination of agency life: delayed repeal. aes 
effective July 1, 2028.) 


The’ speech- language pathology, audiology and ‘beri aid dispensing practices board is 
terminated on July 1, 2027 pursuant to the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The 
board shall continue oF operate according to the provisions of the Speech-Language Pathol- 
ogy, Audiology and Hearing Aid Dispensing Practices Act until July 1, 2028. Effective July 1, 
2028, the Speech-Language Pathology, Audiology and Hearing Aid Dispensing Practices Act is 
repealed. 


History: Laws 1996, ch. 57, § 25; 1997, ch. 46, § 17; pathology, audiology and hearing aid dispensing prac- 
2005, ch. 208, § 12; 2015, ch. 119, § 15; 2021, ch. 50, § 11. tices board to July 1, 2021, and the repeal date to 
The 2021 amendment, effective June 18, 2021, ex- July 1, 2022. 
tended the sunset date for the speech-language pathology, The 2005 amendment, effective June 17, 2005, 
audiology and hearing aid dispensing practices board, and changed the termination, operation:and repeal dates. 
changed "July 1, 2021" to "July 1, 2027" and "July 1, 2022" The 1997 amendment, effective June 20, 1997, substi- 
to "July 1, 2028". tuted."2005" for "1997" in the first. sentence, and substi- 
The 2015 amendment, effective June 19, 2015, ex- tuted "2006" for "1998" in the second and third sentences. 


tended the termination date for the speech- language 


ARTICLE 14C 
Medical Assistants 


Sec, 
61-14C-1. Notice; penalty. 


61-14C-1. Notice; penalty. 


A, Any physician employing or sponsoring a physician's assistant pursuant to Section 61-6-6 
NMSA 1978 or any osteopathic physician employing or sponsoring an osteopathic physician's as- 
sistant pursuant to the Osteopathic Physicians' Assistants Act [repealed] shall post a notice of 
such employment in a prominent place calculated to inform any member of the public entering the 
office of the physician or osteopathic physician. The notice shall further state the basis upon which 
charges for services of the assistant are calculated and how they differ, if at all, from the SHATeeE 
for services of the physician or osteopathic physician. 

B. Any physician or osteopathic physician violating the provisions of Subsection A of this sec- 
tion is guilty of a petty misdemeanor. 


History: Laws 1981, ch. 251, § 1. Laws 2016, ch. 90, §°29 repealed the Osteopathic Phy- 
Bracketed material. — The bracketed material was sicians' Assistants Act, §§ 61-10A-1 to 61-10A-7 NMSA 
inserted by the compiler and is not part of the law. 1978, effective July 1, 2016, 


Cross references. — For penalties for misdemeanors, 
»see 81-19-1 NMSA 1978, 
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61-14D-1 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


-61-14D-3 


ARTICLE 14D 
Athletic Trainer Practice 


Sec, 

61-14D-1. Short title. (Repealed effective July 1, 2028.) 

61-14D-2. Purpose. (Repealed effective July 1, 2028.) 

61-14D-3. Definitions. (Repealed effective July 1, 2028.) 

61-14D-4. License required. (Repealed effective July 1, 

» 2028.), Se} 

61-14D-4.1. Expedited licensure. (Repealed effective July 
1, 2028.) 

61-14D-5. Exemptions. (Repealed effective July 1, 2028.) 

61-14D-6, Scope of practice. (Repealed effective July 1, 
2028.) 

61-14D-7. Board created. (Repealed effective July 1, 2028.) 

61-14D-8. Department duties. (Repealed effective July 1, 
2028.) 

61-14D-9. Board powers and duties. (Repealed effective 
July 1, 2028.) 

61-14D-10. Requirements for licensure. (Repealed effec- 
tive July 1, 2028.) 

61-14D-11. Examinations. (Repealed effective July 1, 
2028.) 


Sec. 

61-14D-12. Provisional permit. (Repealed effective 
July 1, 2028.) 

61-14D-13. License renewal. (Repealed effective July 1, 
2028.) 

61-14D-14. Fees. (Repealed effective July 1,2028.)'  - 

61-14D-15, Criminal Offenders Employment Act. (Re- 

pealed effective July 1, 2028.) 

61-14D-16. Disciplinary proceedings; judicial review; 
application of Uniform Licensing Act. (Re- 
pealed effective July 1, 2028.) 

61-14D-17, Penalties. (Repealed effective July 1, 2028.) 

61-14D-18. Fund established. (Repealed effective July 1, 
2028.) 

61-14D-19. Termination. of agency life; delayed repeal. 
(Repealed effective July 1, 2028.) 


61-14D-1. Short title. (Repealed effective July 1, 2028.) | 
Chapter 61, Article 14D NMSA 1978 may be cited as the "Athletic Trainer Practice Act". 


History: 1978 Comp., § 61-14D-1, enacted by Laws 
1993, ch. 325, § 1; 2000, ch. 4, § 11. 

Repeals and reenactments. — Laws 1993, ch. 325, § 
20 repealed former section 61-14D-1 NMSA 1978, as en- 
acted by Laws 1983, ch. 147, § 1, providing the title of the 
Athletic Trainer Act, and § 1 of ch, 325 enacted the above 
section, which has been compiled at this location, effective 
June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978, 


The 2000 amendment, effective February 15, 2000, 
substituted "Chapter 61, Article 14D NMSA 1978" for 
"Sections 1 through 19 of this act". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Medi- 
cal malpractice liability of sports medicine care providers 
for injury to, or death of, athlete, 33 A.L.R.5th 619. 


61-14D-2. Purpose. (Repealed effective July 1, 2028.) 


In the interest of public health, safety and welfare and to protect the public from the unprofes- 
sional, improper, incompetent and unlawful practice of athletic training, it is necessary to provide 
laws and regulations to govern the granting of the privilege to practice as an athletic trainer. The 
primary responsibility and obligation of the athletic trainer practice board is to protect the public. 


ANNOTATIONS 


Repeals and reenactments. — Laws 1993, ch. 325, Am, Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 


§ 20 repeals former section 61-14D-2 NMSA 1978, as en- Jur. 2d Licenses and Permits, §§ 4, 5, 14, 34 to 36, 39, 45 
acted by Laws 1983, ch. 147, § 2, containing definitions, to.47. : 
and § 2 of ch, 325 enacts the above section, which has been 53 C.J.S. Licenses §§ 5, 7, 30, 34 to 41, 64. 
compiled at this location, effective June 18, 1993. 
Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 


History: 1978 Comp., § 61-14D-2, enacted by Laws 
1993, ch. 325, § 2. 


61-14D-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Athletic Trainer Practice Act: 
A. "athlete" means a person trained to participate in exercise requiring physical agility and 
stamina; 


678 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-14D-4 ATHLETIC TRAINER PRACTICE 61-14D-4.1 


B.. "athletic trainer";means a person who, with the advice and consent of a licensed physician, 
practices the treatment, prevention, care and rehabilitation of injuries incurred by athletes; 

C. "board" means the athletic trainer practice board; 

D. "clinical assessment" means obtaining a history of an athletic injury, inspection and palpa- 
tion of an injured part and associated structures:and performance of testing techniques related to 
stability and function to determine the extent of an injury; 

EK. "department" means the regulation and licensing department; 

F. "district" means an area having the same boundaries as a congressional district in the state; 

G. "emergency care" means the application of first aid, determination of whether an injury is 
life-threatening and referral to an appropriately licensed health care provider if an injury requires 
further definitive care or the injury or condition is outside an athletic trainer's scope of practice; 

H. "licensed physician" means a chiropractor, osteopath or physician licensed pursuant to Ar- 
ticle 4, 6 or 10 of Chapter 61 NMSA 1978; 

I. "preventive services" means treatment of injuries through pre-activity screening and evalu- 
ation, educational programs, application of commercial products, use of protective equipment and 
physical conditioning and reconditioning programs; and 

J. "therapeutic intervention and rehabilitation" means treatment of injuries through the ap- 
plication of exercise, the use of physical modalities such as heat, light, sound, cold, electricity or 
mechanical devices, therapeutic activities; preventive services and standard reassessment tech- 
niques and procedures in accordance with established, written athletic training service plans and 
upon the order or protocol of a licensed physician. : 


‘History: 1978 Comp., § 61-14D-3, enacted by Laws 
1998, ch. 325, § 3; 2017, ch. 86, § 1. 

Repeals and reenactments. — Laws 1993, ch. 325, 
§ 20 repealed former section 61-14D-3 NMSA 1978, as 
enacted by Laws 1983, ch. 147, § 3, creating the athletic 
trainers advisory board, and § 3 of ch. 325 enacted the 
above section, which has been compiled at this. location, 
effective June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 


The 2017 amendment, effective June 16, 2017, de- 
fined "clinical assessment", "emergency care", "preventive 
services", and "therapeutic intervention and rehabilita- 
tion"; added a new Subsection D and redesignated former 
Subsections D and E as Subsections E and F, respectively; 
added Subsection G; redesignated former Subsection F 
as Subsection H;.in Subsection H, after "pursuant: to", 
deleted "Articles" and added "Article"; and added Subsec- 
tions I and J. 


61-14D-4. License required. (Repealed effective July 1, 2028.) 


A. Unless licensed pursuant to the Athletic Trainer Practice Act, no person shall: 
(1) practice as an athletic trainer as defined in the Athletic Trainer Practice Act; 
(2) use the title or represent himself as a licensed athletic trainer or use any other title, 
abbreviation, letters, figures, signs or devices that indicate the person is licensed to practice as an 


athletic trainer; or 


(3) advertise, hold out to the public or represent in any manner that he is authorized to 


practice athletic training in the jurisdiction. 


History: 1978 Comp., § 61-14D-4, enacted by Laws 
1993, ch. 325, § 4. 

Repeals and reenactments. — Laws 1993, ch. 325, 
§ 20 repealed former section 61-14D-4 NMSA 1978, as 
enacted by Laws 1983, ch. 147, § 4, concerning. meet- 
ings, officers, and support personnel of the athletic train- 
ers advisory board, and § 4 of ch. 325 enacted the above 


section, which has been compiled at this location, effective 
June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 

Cross references. — For the Parental Responsibility 
Act, see 40-5A-1 NMSA 1978 et seq. 


61-14D-4.1. Expedited licensure. (Repealed effective July 1, 2028.) 


A. The board shall issue an expedited license without examination to an athletic trainer li- 
censed in another licensing jurisdiction in accordance with Section 61-1-31.1 NMSA 1978. The 
board shall issue the expedited license as soon as practicable but no later than thirty days after 
the person files an application with the required fees and demonstrates that the person holds a 
valid, unrestricted license and is in good standing with the licensing board in the other licensing 
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61-14D-5 : PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14D-7 
jurisdiction. If the board issues an expedited license to a person whose prior licensing jurisdiction 
did not require examination, the board may require the: oe to oe an shapers en before li- 
cense renewal. 

B.. The board by rule shall determine the states and farkitonies of the United States and the 
District of Columbia from which: it will not accept an applicant for expedited licensure and de- 
termine any foreign countries from which it will accept an applicant for expedited licensure. The 
board shall post the lists of disapproved and approved licensing jurisdictions on its'website. The 
list of disapproved licensing jurisdictions shall include specific reasons for disapproval. The lists 
shall be reviewed annually to:determine if amendments to ie rule are warranted: 


History: Laws 2022, ch. 39, § 65. 
Effective dates. — Laws 2022, ch..39 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 18, 2022, 90 days after: aalivertt 
ment of the legislature. 


61-14D-5. Exemptions. (Repealed effective July 1, 2028. ‘ 


A. Nothing in the Athletic Trainer Practice Act shall be construed: ' 

(1) as preventing qualified members of other recognized professions that are . licensed, cer- 
tified or regulated under New Mexico law or regulation from rendering services, within the scope 
of their license, certification or regulation, provided they. do not represent themselves as licensed 
athletic trainers; : 

(2) as preventing the practice of athletic training by. a student enrolled in a program of 
study at a nationally accredited institution-approved by the board; provided that the student ren- 
ders services pursuant to a course of instruction or assignment under thé supervision of a bin yp 


athletic trainer; or 


(3) as requiring any school district to employ an athletic trainer. - 


History: 1978 Comp., § 61-14D-5, enacted by Laws 
1998, ch. 325, § 5. 

Repeals and reenactments. — Laws 1993, ch. 325, 
§ 20 repealed former section 61-14D-5 NMSA 1978, as 
amended by Laws 1987, ch. 329, § 12, concerning the pow- 
ers of the athletic trainers advisory board, and § 5 of ch. 


325 enacted the above section, which has been compiled at 
this location, effective June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 

Compiler's notes, — As enacted by Laws 1993, ch. 
325, § 5 this section did not contain a Subsection B. 


61-14D-6. Scope of practice. (Repealed effective July 1, 2028.) 


The practice of athletic training includes preventive services, emergency care, clinical assess- 
ment, therapeutic intervention and rehabilitation of injuries and medical conditions of athletes. 
Athletic trainers act as allied medical providers through collaboration with licensed physicians, 
pursuant to the written prescription, standing order or protocol of a licensed physician. . 


History: 1978 Comp., § 61-14D-6, enacted by Laws 
1993, ch. 325, § 6; 2017, ch. 86, § 2. 

Repeals and reenactments. — Laws 1993, ch. 325, 
§ 20 repealed former section 61-14D-6 NMSA 1978, as 
amended ‘by Laws 1989, ch. 40, § 1, specifying examina- 
tion and license fees, and § 6 of ch. 325-énacted ‘the above 
section, which has been compiled at this location, ae 
June 18, 1993. 

Delayed repeals, — For delayed repeal of this secures 
see 61-14D-19 NMSA 1978, 

The 2017 amendment, effective June 16, 2017, 
amended the scope of practice of athletic trainers to add 


clinical assessment and therapeutic intervention of ath- 
letes; after "athletic training includes", deleted "the pre- 
vention, care and rehabilitation of athlete's injuries. Ath- 
letic trainers may evaluate and treat athletes” and added 
"preventive services, emergency care, clinical assessment, 
therapeutic ‘intervention and rehabilitation of injuries 
and medical conditions of athletes, Athletic trainers act 
as allied medical providers through collaboration with li- 
censed physicians", and after "protocol of a licensed phy- 
sician", deleted the remainder of the section, which pro- 
vided for methods of treatment and prohibited treatment 


"of athletes injured in a non-athletic setting. 


61-14D-7, Board created. (Repealed effective July 1, A028) 


A. There is created the "athletic trainer practice board". 
B. The board shall be administratively attached to the department. 
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61-14D-8 ATHLETIC TRAINER PRACTICE 61-14D-8 


C._The board’shall consist of five members who are United States citizens and have been New 
Mexico residents for at least three years prior to their appointment. Members of the board shall be 
appointed by the governor for staggered terms of three years each. Three of the members shall be 
athletic trainers licensed pursuant to provisions of the Athletic Trainer Practice Act. One member 
shall be employed by a high school. Two members shall represent the public and have no financial 
interest, direct or indirect, in the occupation regulated. One public member shall be from any area 
north of interstate 40 in the state and one public member shall be from any area south of inter- 
state 40 in the state. Board members shall reside in separate districts. Board members shall serve 
until their successors have been appointed. 

D. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA £2781 and shall receive no other compensation, perquisite or al- 
lowance. 

EK. Asimple majority of the board en ere currently serving shall constitute a quorum of the 
board. 

F. The board shall meet at least once a year and at such other times as it deems'necessary. 

G. No board member shall serve more than two consecutive terms. Any member failing to at- 
tend three meetings, after proper notice, shall automatically be recommended to be removed as a 
board member, unless excused for reasons set forth in board regulations. 

H. The board shall elect a chairman and other officers as deemed necessary to administer its 
duties. 


History: 1978 Comp., § 61- 14D-7, enacted by Laws Delayed repeals. — For delayed repeal of this section, 
1993, ch, 325, § 7; 2005, ch. 125, § 7 see 61-14D-19 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 325, § The 2005 amendment, effective June 17, 2005, pro- 
20 repealed former section 61-14D-7.NMSA 1978, as en- vided in Subsection C that board members shall be United 
acted by Laws 1983, ch. 147, § 7, concerning the qualifi- States citizens and residents of New Mexico for at least 
cations of applicants for an athletic trainer license, and three years, that one member shall be employed by. a high 
8 7 of ch. 325 enacted the above section, which has been school and that members shall reside in separate districts, 


compiled at this location, effective June 18, 1993. 


61-14D-8. Department duties. (Repealed effective July 1, 2028.) 


The department shall assist ane board in administering the Athletic Trainer Practice Act and 
shall: 

A. process applications and conduct and review the required examinations; 

B. issue licenses and provisional permits to applicants who meet the requirements of arg Ath- 
letic Trainer Practice Act; 

C. administer and ‘coordinate the provisions of the Athletic Trainer Practice Act and investi- 
gate persons engaging in practices that may violate the provisions of that act; 

D. ‘econduct:any required examinations of applicants; 

E. ‘hire staff'as may be necessary to carry out the actions of the board; 

F, maintain board records, including financial records; and 

G. maintain a current register of licensees as a matter of public record. 


History: 1978 Comp., § 61-14D-8, enacted by Laws the athletic trainer practice board in administering the 


1993, ch. 325, § 8; 2005, ch. 125, § 2; 2022, ch. 39, § 64. Athletic Trainer Practice Act; in the introductory clause, 
Repeals and reenactments, — Laws 1993, ch. 325, after "The department", deleted "in consultation with" 
§ 20 repealed former section 61-14D-8 NMSA 1978, as en- and added "shall assist", and after "the board", added "in 
acted by Laws 1983, ch. 147, § 8, providing an exemption administering the Athletic Trainer Practice Act and"; and 
from the application of the Athletic Trainer Act, and § 8 in Subsection C, after "administer", added "and", and after 
of ch. 325 enacted the above section, which has been com- "coordinate", deleted "and enforce". 
piled at this location, effective June 18, 1993. The 2005 amendment, effective June 17, 2005, pro- 
Delayed repeals. — For delayed al ges of this section, vided in Subsection A that the department shall process 
see 61-14D-19 NMSA 1978. applications and conduct examinations and added Sub- 
The 2022 amendment, effective May 18, 2022, re- section G to require the department to provide a current 
quired the regulation and licensing department to assist register of licensees as a matter of public record. 
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61-14D-9 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-14D-11 


61-14D-9. Board powers and duties. (Repealed effective —— 1, 2028. ) 


The oe oa 


A.. shall select and provide for the administration of examinations for licensure no less, offen 


than semiannually;,., 


B, . shall establish the passing scores for the New Mexico laws and Salen examinations;,. 
_C... shall determine eligibility of individuals for licensure; 
D.. shall set fees for administrative services and licenses as authorized be the Athletic pee 
Practice Act, and authorize all disbursements necessary to carry out the provisions, of that.act; 
E. shall review license applications and recommend approval or disapproval; 
F... may adopt and file, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978], rules and regulations necessary to carry out the provisions of the Athletic Trainer Practice 


Act; 


G. may take any disciplinary action allowed by and in accordance with the provisions of the 
Uniform Licensing Act [61-1-1 through 61-1-31 NMSA.1978];. 
H. may conduct hearings upon charges relating to the discipline of licensees, rchodare the 


denial, suspension or revocation of a license; 
I. may adopt a code of ethics; and 


J... may require and establish ‘criteria for continuing education, 


History: 1978 Comp., § 61-14D-9, enacted by Laws 
1998, ch. 325, § 9; 2005, ch. 125, § 3. 

Repeals and reenactments. — Laws 1993, ch. 325, § 
20 repealed former section 61-14D-9 NMSA 1978; as en- 
acted by Laws 1983, ch. 147, § 9, stating that the Athletic 
Trainer Act does not require school districts to employ 
athletic trainers, and § 9 of ch. 325 enacted the above sec- 
tion, which has been compiled at this poten effective 
June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 


The 2005 amendment, effective June 17, 2005, added 
Subsections A through E, G and J to provide that the 
board provide examinations no less than semiannually, 
establish passing scores, determine’ eligibility for’ licen- 
sure, set fees for administrative’ services and licenses, 
authorize disbursements, review license applications and 
recommend approval or disapproval, take’ disciplinary 
action, and require and establish criteria for con tivitang 
education. 


61-14D-10. Requirements for licensure. (Repealed effective July 1, 2028.) 


The board shall issue a license to practice as an athletic trainer to any person who files a: com- 
pleted application, accompanied by the required fees and documentation and who submits satis- 


factory evidence that the applicant: 
A. has completed a baccalaureate degree; 


B.. is currently competent in cardiopulmonary resuscitation and in the use of automated elec- 


trical defibrillator units; and 


C. demonstrates professional competence by passing the national pre poet aimede tpn 
recognized by the board and.an examination on New Mexico laws and regulations pertaining to 


athletic trainers prescribed by the board. 


History: 1978 Comp., § 61-14D-10, enacted by Laws 
1993, ch. 325, § 10; 2005, ch. 125, § 4. 

Repeals and reenactments. — Laws 1993, ch. 325, § 
20 repealed former section 61-14D-10 NMSA 1978, as en- 
acted by Laws 1983, ch. 147, § 10, concerning the issuance 
of licenses to persons currently engaged as trainers, and 
$ 10 of ch. 325 enacted the above section, which has been 
compiled at this location, effective June 18, 1993. 


Delayed repeals, — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. 

The 2005. amendment, effective June i. 2005, provided 
that the board may issue a license to an applicant who has 
completed a baccalaureate degree, is currently competent 
in cardiopulmonary resuscitation and in the use of auto- 
mated electrical defibrillator units.and demonstrates pro- 
fessional competence by passing an examination. 


61-14D-11. Examinations. Ce effective uly 1, 2028. ) 


Applicants shall demonstrate professional céthpetentey! by passing the New Mester law and 
regulations examination. The board shall establish the board-approved examinations application 
deadline and the requirements for re-examination if the applicant has failed the examination. 
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61-14D-12 


History: 1978 Comp., § 61-14D-11, enacted by Laws 
1993, ch. 325, §)11; 2005, ch. 125, §.5. ie 

, Repeals and reenactments. — Laws 19938, ‘ch. 325, 
§ 20 repealed former section 61-14D-11 NMSA 1978, as 
enacted by Laws 1983, ch, 147, § 11, concerning hearings 
and appeals, and § 11 of ch. 325 enacted the above sec- 
tion, which has been compiled at this location, effective 
June 18, 1993. 


ATHLETIC TRAINER PRACTICE 


61-14D-13 


Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978. |, 

The 2005 amendment, effective June 17, 2005, de- 
leted former Subsections A through D and provided that 
applicants shall demonstrate professional competency by 
passing an examination and that the board shall establish 
examination application deadlines and the requirement 
for reexamination, 


61-14D-12. Provisional permit. (Repealed effective July 1, 2028.) 


A. An applicant for licensure who has passed the New Mexico state law and regulations ex- 
amination may obtain a provisional permit to engage in the practice of athletic training; provided 
that the applicant meets all licensure requirements except for passing the national certification 
exam for athletic trainers. The applicant must provide proof of registration to take the national 
certification examination. 

B,.The provisional permit is valid until the results of the national. certification examination 
have been received in the board office. 

C. If the applicant should fail or not take the national certification examination, upon proof 
of re-registration for the national certification examination; the applicant will be,issued a second 


provisional permit. No more than two provisional permits shall be issued to an individual. 


History: 1978 Comp., § 61-14D-12, enacted by Laws 
1993, ch. 325, § 12; 2005, ch. 125, § 6. 

Repeals and reenactments. — Laws 1993, ch. 325, 
§ 20 repealed former section 61-14D-12 NMSA 1978, as 
enacted by Laws 1983, ch. 147, § 12, authorizing expendi- 
ture of funds by the regulation and licensing department 
for implementing the Athletic Trainer Act, and § 12 of ch. 
325 enacted the above section, which has been compiled at 
this location, effective June 18, 1993. 

Delayed repeals. — For delayed repeal of this section, 
see 61-14D-19 NMSA 1978, 

The 2005 amendment, effective June 17, 2005, re- 
vised Subsection A to provide that an applicant who has 


passed the examination may obtain a provisional permit 
to engage in athletic training if the applicant meets all 
licensure requirements except for passing the national ex- 
amination and the applicant provides proof of registration 
to take the national examination, provided in Subsection 
B that the provisional permit is yalid until the national 
examination has been received by the board, and provided 
in Subsection C that if the applicant fails or does not take 
the national examination, the board may issue a second 
provisional permit upon proof that the applicant has re- 
registered for the national examination, 


61-14D-13.' License renewal. (Repealed effective July 1,:2028.) 


A. Each licensee shall renew his license annually by submitting a renewal BpRycauon on a 
form provided by the board. 

B.” The board:may require proof of continuing education, current cardiopulmonary resuscita- 
tion certification and ‘certification in the use of automated electrical defibrillator units as a re- 
quirement for renewal. 

C. Ifa license is not renewed by the expiration date, the license will be considered expired and 
the licensee shall refrain from practicing, A licensee may renew a license within the allotted grace 
period by submitting to the board payment of the renewal fee and late fee and proof of compliance 
with all renewal requirements. Upon receipt of payment and proof of meeting any continuing edu- 
cation requirements by the board, the licensee may resume practice, Failure to receive renewal 
notice and ‘application for renewal of license from the board does not excuse a licensed athletic 
trainer from the requirements for renewal. 

D. Alicense granted by the board shall automatically expire if the aha fails to apply for the 
renewal license provided for in this section within thirty days of the renewal deadline. Reinstate- 
ment of an expired license will require the licensee to reapply and meet all current standards for 
licensure. 


History: 1978 Comp., § 61-14D-13, enacted by Laws 
1993, ch. 325, § 13; 2005, ch. 125, § 7. 


Delayed repeals, — For delayed repeal of this section, 


see 61-14D-19 NMSA 1978, 


The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection B that. the board may require certi- 
fication in the use of automated electrical defibrillator 
units; added Subsection C to provide that ifa license is not 
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renewed by the expiration date, the license will be consid- excuse the licensee from the requirements for renewal; 
ered expired, that a licensee may renew a license within and added Subsection D to provide that a license auto- 
the grace period upon payment of the fees and proof of matically expires if the licensee fails*to apply for renewal 
compliance with renewal requirements and that the fail- within thirty days after the renewal deadline, = « 


ure to receive a renewal notice from the board does not 


61-14D-14. Fees. (Repealed effective July 1, 2028.) 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish a schedule of rea- 
sonable fees, not to exceed one hundred dollars ($100) each for applications, licenses, expedited 
licenses, provisional permits, renewal of licenses, placement on inactive status and necessary and 
reasonable administrative fees and initial prorated licensing fees. 


History: 1978 Comp., § 61-14D-14, enacted by Laws fees; and after "schedule of reasonable fees", added "not 


1998, ch. 325, § 14; 2005, ch. 125, § 8; 2020, ch. 6, § 42; to exceed one hundred dollars ($100) each", and after " ap- 
2022, ch. 39, § 66. plications, licenses", added "expedited licenses". 
Delayed repeals. — For delayed repeal of this section, The 2020 amendment, effective July 1, 2020, provided 
see 61-14D-19 NMSA 1978. an exception to the licensure fee for qualified military 
The 2022 amendment, effective May 18, 2022, placed service members, their spouses and dependent children, 
a limit on the amount of fees for applications, licenses, and for certain veterans; and added "Except as provided 
expedited licenses, provisional permits, renewal licenses, in Section 61-1-34 NMSA 1978". 
placement on inactive status and necessary and reason- The 2005 amendment, effective June 17, 2005, re- 
able administrative fees and initial prorated licensing quired the board to establish prorated licensing fees. 


61-14D-15. Criminal Offenders Employment Act. (Repealed CHEGHS 
July 1, 2028.) 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Athletic Trainer Prac- 
tice Act. , 


History: 1978 Comp., § 61-14D-15, enacted by Laws Delayed repeals. — For delayed repeal of this section, 
1993, ch. 325, § 15. see 61-14D-19 NMSA 1978. 


61-14D-16. Disciplinary proceedings; judicial review; application of 
Uniform Licensing Act. (Repealed effective July 1, 2028.) 


A. In accordance with the provisions of the Uniform Licensing Act [61-1-1 through)61-1-31 
NMSA 1978], the board may deny, revoke or suspend any license held or applied for under the 
Athletic Trainer Practice Act upon findings by the board that the licensee or applicant: 

(1) is guilty of fraud, deceit or misrepresentation in procuring or attempting to procure a 
license provided for in the Athletic Trainer Practice Act; 

(2) has been convicted of a felony. A certified copy of the record of conviction shall be con- 
clusive evidence of such conviction; 

(3) is guilty of incompetence; - 

(4) is guilty of unprofessional conduct; 

(5) is guilty of dispensing, administering, distributing or using a controlled substance, as 
defined in the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978], or is addicted to 
any vice to such a degree that it renders him unfit to practice as an athletic trainer; 

(6) has violated any provisions of the Athletic Trainer Practice Act; 

(7) is guilty of willfully or negligently practicing beyond the scope of athletic irate as 
defined in the Athletic Trainer Practice Act; 

(8) is guilty of aiding or abetting the practice of athletic training by a person not hice 
by the board; 

(9) is guilty of practicing without a provisional se ct or license in violation of the Athletic 
Trainer Practice Act and its regulations; or 
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(10) has had a license, certificate or registration to practice as an athletic trainer revoked, 
suspended or denied in any jurisdiction, territory or possession of the United States or another 
country for actions of the licensee similar to acts described in this subsection. A certified copy of 
the record of the jurisdiction taking such disciplinary action shall be conclusive evidence of the 
revocation, suspension or denial. 

B. Disciplinary proceedings may be instituted by the sworn complaint of any person and shall 
conform to the provisions of the Uniform Licensing Act. Any party to a hearing may obtain a copy 
of the hearing record upon payment of costs for the copy. 

C, Any person filing a sworn complaint shall be immune from liability arising out of civil ac- 
tion, provided the Taal beagete is piled i in ois faith and without actual malice. 


9 History: 1978 Comp., § 61-14D-16, enacted by Laws The 2005 amendment, effective June 17, 2005, pro- 
1998, ch. 325, § 16; 2005, ch. 125, § 9. vided in Subsection A(1) that the board may take disci- 

Delayed repeals. — For delayed repeal of this section, plinary action if a licensee or an applicant is guilty of mis- 
see 61-14D-19 NMSA 1978. representation in procuring a license. 


61-14D-17. Penalties. (Repealed effective July 1, 2028.) 


Any person who violates any provision of the Athletic Trainer Practice Act is guilty of a misde- 
meanor and upon conviction shall be punished as provided in Section 31-19-1 NMSA 1978. 


History: 1978 Comp., § 61-14D-17, enacted by Laws Delayed repeals, — For delayed repeal of this section, 
19938, ch. 325, § 17. see 61-14D-19 NMSA 1978. 


61-14D-18. Fund established. (Repealed effective July 1, 2028.) 


A.: There is created in the state treasury the "athletic trainer practice board fund". 

B. All money received by the board under the Athletic Trainer Practice Act shall be deposited 
with the state treasurer for credit to the fund. The state treasurer shall invest the fund as other 
state funds are invested. Disbursements from the fund shall be made upon warrants drawn by the 
secretary of finance and administration pursuant to vouchers signed by the secretary. Balances 
credited to the fund shall remain in the fund and shall not revert: to the general fund. 

C. Money in the fund is appropriated to the board and shall be used only for the purpose of 
meeting the necessary expenses incurred in carrying out the provisions of the Athletic Trainer 
Practice sine 


History: 1978 Comp., § 61-14D- 18, enacted by Laws Delayed repeals. — For delayed repeal of this section, 
1993, ch. 325, § 18. see 61-14D-19 NMSA 1978. 


61-14D-19. Termination of agency life; delayed KebenT AB EREATES 
effective July 1, 2028.) 


The athletic trainer practice board is terminated on July 1, 2027 pursuant to the provisions of 
the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate according to 
the provisions of the Athletic.-Trainer Practice Act until July 1, 2028. Effective July 1, 2028, Chap- 
ter 61, Article 14D NMSA 1978 is repealed. 


History: 1978 Comp., § 61-14D-19, enacted by Laws The 2005 amendment, effective June 17, 2005, 
1993, ch. 325, § 19; 2000, ch. 4, § 12; 2005, ch. 208, § 13; changed the termination, operation and repeal dates, 
2015, ch. 119, § 16; 2021, ch. 50, § 12. The 2000 amendment, effective February 15, 2000, 

The 2021 amendment, ‘effective June 18, 2021, ex- substituted "July 1, 2005" for "July 1, 1999" in the first 
tended the sunset date for the athletic trainer practice sentence, substituted "July 1, 2006" for "July 1, 2001" in 
board; after the first occurrence of "July 1", changed "2021" the second sentence, and rewrote the last sentence which 
to "2027" and changed "2022" to "2028" throughout. read "Effective July 1, 2000, the Athletic Trainer Practice 

The 2015 amendment, effective June 19, 2015, ex- Act is repealed". 


tended the termination date for the athletic trainer practice 
board to July 1, 2021, and the repeal date to July 1, 2022. 
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61-14E-1 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-14E-4 
ARTICLE 14E 
Medical Imaging and Radiation Therapy . 
Health and Safety | 
Sec. Sec, 


61-14E-1; Short title. 

61-14E-2, Purpose of act, 

61-14E-3. Administration; enforcement, 

61-14E-4. Definitions, 

61-14E-5, Board; powers; duties, 

61-14E-5.1. Medical imaging and radiation therapy ad- 
visory council; creation and organization. 

61-14E-6. Division; powers; duties, 

61-14E-7. Licensure; exceptions. 


61-14E-1. Short title. 


~ 61-14E-7.1. Bileastnt provision.” 


61-14E-8. Temporary certification. 
61-14E-9. Fees for licensure. 


61- 14E- 10. Fund established; disposition; method of pay- 


> ment. 
61- 14E- 11. Suspension; revocation; Boo icatter of Uni- 
_form Licensing Act. 
61-14H-12, Violations; REPaY 


Chapter 61, Article 14E NMSA 1978" may be cited as the "Medical Imaging and aaenenee Ther- 


apy Health and Safety Act". 


History: Laws 1983, ch. 317, § 1; 2009, ch. 106, § 1. 

The 2009 amendment, effective June 19, 2009, 
changed the reference of the act to the Chapter and Ar- 
ticle of NMSA 1978 and changed the name of the act from 


61-14E-2. Purpose of act. 


"Medical Radiation Health and Safety Act" to "Medical 
Imaging and Radiation Therapy Health and Safety Act". 


The purpose of the Medical Imaging and Radiation Therapy Health and Safety Act:is to maxi- 
mize the protection practicable for the citizens of New Mexico from ionizing and non-ionizing radi- 
ation in the practice of medical imaging. This purpose is effectuated by establishing requirements 
for appropriate education and training of persons operating medical equipment emitting ionizing 
and non-ionizing radiation, establishing standards of education and training for the persons who 
administer medical imaging and radiation therapy. procedures and: providing for ‘the a ee gro 


examination and licensure of those persons. 


History: Laws 1983, ch. 317, § 2; 2009, ch. 106, § 2. 

The 2009 amendment, effective June 19, 2009, 
changed the name of the act from "Medical Radiation 
Health and Safety Act" to "Medical Imaging and Radia- 
tion Therapy Health and Safety Act"; after "ionizing" in 
two places, added "or non-ionizing"; after "practice of", 
deleted "the healing arts’ and added "medical imaging": 
after "administering", deleted: "radiologic" and added 
"medical imaging and radiation therapy" and after "ex- 
amination and", changed "certification" to "licensure", 


ANNOTATIONS _ 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 61 Am. 
Jur, 2d Physicians, Surgeons and Other Healers, §§ 26 to 
29, 31, 51 to 61, 63, 74 to 120, 125 to 180, 182, 

70 C. JS. Physicians, Surgeons, and Other Health-Care 
Providers §§ 6, 7, 12, 138, 19 to 24, 28, 33, 35 to 57. 


61-14E-8. Administration; enforcement. 


The administration and éhforcament of the Medical Imaging and Radiation Therapy Health and 


Safety Act is vested in the department. 


History: Laws 1983, ch. 317, § 3; 1998, ch. 140, § 2; 
2009, ch. 106, § 3. 

The 2009 amendment, effective June ‘19, 2009, 
changed the name of the act from "Medical Radiation 


61-14E-4. Definitions. 


Health and Safety Act" to "Medical Imaging and Radia- 
tion Therapy Health and Safety Act". 

The 1993.amendment, effective June 18, 1993, substi- 
tuted "department" for "division", 


As used in the Medical Imaging and Radiation Therapy Health and Safety Act: 
A. "advisory council" means the medical imaging and radiation therapy advisory council; 
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B. "board" means the environmental improvement board; 

C. "certificate of limited practice" means a certificate issued pursuant to the Medical Imag- 
ing and Radiation Therapy Health and Safety Act to persons who perform restricted diagnostic 
radiography under direct sida boii of a licensed practitioner limited to the following specific 
procedures: 

(1) the viscera of the thorax; 
(2) extremities; | 
(3) radiation to humans for diagnostic purposes in the practice of fehaelatery, 
(4) axial/appendicular skeleton; or 
o4 — (5) the foot, ankle or lower leg; 
-D» "certified nurse practitioner" means a person licensed pursuant to Section 61-3-23.2 NMSA 
1978; 

E. "credential" or "certification" means the recognition awarded to an sot who meets 
the ieaiieeesinbrits of a credentialing or certification organization; 

F. "credentialing organization" or "certification organization" means a ehtiorceltt recognized 
organization recognized by the vaba that issues credentials or certification through testing or 
evaluations that determine whether an individual meets defined standards for training and com- 
petence in a medical imaging modality; 

G.. "department" means the department of environment; 

H. "diagnostic medical sonographer" means a person, including a vascular technologist or 
echocardiographer, other than a licensed practitioner, who provides patient care services using 
ultrasound; 

I, "division" means the environmental health bureau of the field operations and infrastructure 
division of the department; 

J. “ionizing radiation" means alpha particles, beta particles, gamma rays, x-rays, neutrons, 
high-speed electrons, high-speed protons and other particles capable of producing ions; "ionizing 
radiation" does not include non-ionizing radiation, such as sound waves, radio waves or micro- 
waves, or visible, infrared or ultraviolet light; 

K. "license" means a document issued by the department pursuant to the Medical Imaging 
and Radiation Therapy Health and Safety Act to an individual who has met the requirements of 
licensure; 

L. "licensed practitioner" means a person licensed to practice medicine, dentistry, podiatry, chi- 
ropractic or osteopathy in this state; 

M. "licensure" means a grant of authority through a license or limited license to perform spe- 
cific medical imaging and radiation therapy services pursuant to the Medical Imaging and Radia- 
tion Therapy Health and Safety Act; 

N. "magnetic resonance technologist" means a person other than a licensed practitioner who 
performs magnetic resonance procedures under the supervision of a licensed practitioner using 
magnetic fields and radio frequency signals; 

O. "medical imaging" means the use of substances or equipment emitting ionizing or non- 
lonszing radiation on humans for diagnostic or interventional purposes; 

P. "medical imaging modality" means: 

(1) diagnostic medical sonography and all of its subspecialties; 
(2) magnetic resonance imaging and all of its subspecialties; 
(3) nuclear medicine technology and all of its subspecialties; 
(4) radiation therapy and all of its subspecialties; and 
(5) radiography and all of its subspecialties; 

Q. "medical imaging professional" means a person who is.a magnetic resonance technologist, 
radiographer, nuclear medicine technologist or diagnostic medical sonographer and who is licensed 
pursuant to the Medical Imaging and Radiation Therapy Health and Safety Act; 

R. "non-ionizing radiation" means the static and time-varying electric and magnetic fields and 
radio frequency, including microwave radiation and ultrasound; 

S. "nuclear medicine technologist" means a person other than a licensed practitioner who ap- 
plies radiopharmaceutical agents to humans for diagnostic or therapeutic purposes under the di- 
rection of a licensed practitioner; | 
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T. "physician assistant" means a person licensed ia ai to Section 61-6-7 or 61- tithes NMSA 
1978 repealed]; 

U. "radiation therapy" means the easiicaitiag of i ionizing radiation to humans. for irereneuti¢ 
purposes; 

V. "radiation therapy technologist" means a person other Mad a Ficsnied practi tines aR 
application of radiation to humans is for therapeutic purposes; 

W. "radiographer" means a person other than a licensed prackitioner whose application of ra- 
diation to humans is for diagnostic purposes; 

X. "radiography" means the application of radiation to uti for diagnostic purposes, includ- 
ing adjustment or manipulation of x-ray systems and accessories, including image receptors, po- 
sitioning of patients, processing of films and any other action that materially affects the radiation 
dose to patients; 

Y.. "radiologist" means a licensed practitioner certified by the American board of radiology, the 
British royal college of radiology, the American oabenpatiaie board of radiology or the,American 
chiropractic board. of radiology; and 

_Z. "radiologist assistant" means an individual Ui sametid as a icc thks as defined.in the | 
Medical Imaging and Radiation Therapy Health and. Safety Act who holds additional certification 
as a registered radiologist assistant by the American registry of radiologic technologists and who 
works under the supervision of a radiologist; provided that a radiologist assistant shall not inter- 
pret images, render diagnoses or prescribe medications or therapies." 


History: Laws 1983, ch. 317, § 4; 1991, ch. 14, § 1; radiation therapy"; deleted former Subsection J, eleh de- 


1998, ch. 140, § 1; 1994, ch. 82, § 1; 2009, ch. 106, § 4; fined "radiologist technologist"; deleted former Subsection 
20138, ch. 116, § 1. ' K, which defined "radiologic technology"; deleted former 
Bracketed material. — The bracketed material was Subsection S, which defined "registered physician and 
inserted by the compiler and is not part of the law. assistant"; and added Subsections E, F, H through K, M 

Laws 2016, ch. 90, § 29 repealed 61-10A-4 NMSA 1978, through R, T, U, X and Z. 
effective July 1, 2016. The 1994 amendment, effective May 18, 1994, added 

The 2013 amendment, effective June 14, 2018, Subsection D and redesignated former Subsections’ D 
changed the definition of "division" and "non-ionizing ra- through K as Subsections E through L, respectively, and 
diation"; in Subsection I, after "health", added "bureau added Subsection M. 
of the field operations and infrastructure” and after "de- ~The 1993 amendment, effective June 18, 1998, added 
partment", deleted "of environment"; and in Subsection R, Paragraph (5) of Subsection C, making related grammati- 
after "means the", deleted "optical radiations, including cal changes; and rewrote Subsection D, which formerly 
ultraviolet, visible, infrared and lasers". defined "division". 

The 2009 amendment, effective June 19, 2009, ‘The 1991 amendment, effective June 14, 1991, added 
changed the name of the act from "Medical Radiation Paragraph (4) in Subsection C; in Subsection K;substi- 
Health and Safety Act" to "Medical Imaging and Radia- tuted "licensed practitioner" for "physician" and added "or 
tion Therapy Health and Safety Act"; in Subsection A, the American chiropractic board of radiology" at the end; 


changed "radiation technical" to "medical imaging and and made related stylistic changes. 


61-14E-5. Board; powers; duties. 


The board shall, pursuant to the advice and recommendations of the advisory council and fol- 
lowing the procedures set forth in Section 74-1-9 NMSA 1978: 

A. adopt and promulgate such rules, regulations and licensure standards as may be necessary 
to effectuate the provisions of the Medical Imaging and Radiation Therapy Health and Safety Act 
and to maintain high standards of practice as verified by credentialing organizations for medical 
imaging and radiation therapy; and 

B. adopt rules and regulations establishing continuing education requirements as a condition 
of licensure renewal for the purpose of protecting the health and well-being of the citizens of New 
Mexico and promoting current knowledge and practice as verified by credentialing organizations 
for medical imaging and radiation therapy. 


History: Laws 1983, ch. 317, § 5; 2009, ch. 106, § 5. Subsection B, changed "eertification" to "licensure and at 
The 2009 amendment, effective June 19, 2009, in Sub- the end of the sentence, deleted "regarding radiologic tech- 
section A, changed "certification" to "licensure"; changed the nology" and added the remainder of the sentence. » 
name of the act from "Medical Radiation Health and Safety 
Act" to "Medical Imaging and Radiation Therapy Health and ANNOTATIONS 


Safety Act’; and added “as verified by credentialing organi- 


zations for medical imaging and radiation therapy"; and in pga cage tite oot A Del Na 


— The environmental improvement board is authorized to 
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promulgate.rules and regulations for radiation protection 
without the radiation technical advisory council approving 
the terms of such rules and regulations, if the board pro- 
mulgates regulations pursuant to the Medical Radiation 
Health and Safety Act (now Medical Imaging and Radia- 


MEDICAL IMAGING AND RADIATION THERAPY HEALTH AND SAFETY 


61-14H-5.1 


to 61-14E-12 NMSA 1978; but the board may not do: so 
without the: council's approval if the regulations are 
promulgated’ pursuant to the Radiation Protection Act 
(Section 74-3-1 NMSA 1978 et seq.), 1988 Op. Att'y Gen. 
No. 88-39. 


tion Therapy Health and Safety Act), Sections 61-14E-1 


61-14E-5.1. Medical imaging and radiation therapy advisory council; 
“creation and organization. 


A. The faaotinald imaging and radiation. therapy sini council" is eaiablichadk consisting of 
eleven members. The members shall ‘be appointed by the governor, after consultation with the 
secretary of environment and:professional organizations representing medical. imaging and radia- 
tion therapy, for three-year staggered terms. The governor shall fill any vacancy occurring on the 
council within sixty days of the vacancy. The replacement appointee shall serve the remainder of 
the original member's unexpired term, 

B. The members of the council shall be: | 

(1), six, medical imaging .professionals. licensed Bi the department, repsesenting each 
medical imaging modality defined under the Medical Imaging and Radiation Therapy Health and 
Safety Act, including one licensed radiographer and one licensed radiologist assistant; | 

(2) one individual who holds a certificate of limited practice in radiography; , 

(3) three physicians licensed pursuant to Section 61-6-1 or 61-10-1 icbpediad! NMSA 1978, 
each of whom represents a different medical specialty, only one of whem shall De a radiologist and 
at least one of whom shall be from a rural area; and 

(4) one member of the general public who is not licensed by the aabacentant nor a relative 
of anyone licensed by the department. .. 

C. The council may create ad hoc disciplinary review committees to consider medical matters 
and make recommendations to the council. Ad hoc disciplinary review committees shall, at a mini- 
mum, include: . 

(1) one individual licensed by the department in the specific modality in question and who 
holds similar credentials as the individual under disciplinary review; 

(2) one physician, licensed pursuant to Section 61-6-1 or 61-10-1 enaalall NMSA 1978, 
who is experienced in the modality in question; and 

(3). one member of the general public. 

D. A member shall serve no more than two consecutive, three-year terms. 

._E.. A member of the council may receive per diem and mileage as provided for non- salaried 
public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall re- 
ceive no other coMpeNsaHDD, perquisite or allowance in connection with the discharge of the duties 
as a council member. ; 

F. A member ines to attend three consecutive regular and, see noticed meetings of the 
council. without. a reasonable excuse shall be automatically removed from the, council. 

_G,.In the event of a vacancy, the department shall immediately notify the governor of the va- 
eancy. Within ninety. days of receiving notice of a vacancy, the governor shall appoint, a qualified 
person to. fill the remainder of the unexpired term.; 

_H..A majority of the council members currently serving constitutes a quorum of the council. 

I.. The council shall meet at least once a year and. at such,other.times ias.it deems necessary. 

J. The council shall annually. elect officers as deemed necessary to administer its duties. 

K.. Notwithstanding the provisions of Subsections A through I of this section, members shall 
initially be appointed by the governor so that five members shall be appointed for terms of three 
years and six members shall be appointed for terms of five years. Thereafter, the additional mem- 
bers shall be appointed by the governor for staggered terms of three years each. 

L. As used in this section: 

(1) \."relative" means a person's spouse, parent, grandparent, atanfather. stapmother| child, 
grandchild, brother, sister, half-brother, half-sister or spouse's parent; and 

(2). "rural" means an area or location within a county having fifty thousand or fewer evab: 
itants as of the last federal decennial census. 
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History: Laws 2009, ch. 106, § 12. Effective dates. — Laws 2009, ch. 106 contained no 
Bracketed material..— The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective June 19, 2009, 90 days after the 
Laws 2016, ch. 90, § 29 repealed 61-10-1 NMSA 1978, adjournment of the legislature. 


effective July 1, 2016. 


61-14E-6. Division; powers; duties. 


The division, pursuant to the rules ana regulations promulgated by the bial shall: 

A. maintain and enforce licensure standards for magnetic resonance, radiography, radiation 
therapy technology, nuclear medicine technology, diagnostic medical sonography and radiology 
and licensure standards for restricted diagnostic radiography; 

B. refer to national educational accreditation standards for educational programs and, pursuant 
to those standards, establish criteria for education programs of magnetic resonance, radiography, 
radiation therapy technology, nuclear medicine technology and diagnostic medical sonography;- 

C. provide for surveys of educational programs preparing persons for certification under the 
Medical Imaging and Radiation Therapy Health and Safety Act; 

D. grant, deny or withdraw approval from educational programs for failure to meet prescribed 
standards, provided that a majority of the board concurs in any décision; 

E.. establish procedures for examination, certification and renewal of certificates of applicants; and 

F. establish scope of practice and ethics rules. 


History: Laws 1983, ch. 317, § 6; 2009, ch. 106, § 6. educational programs and added a new Subsection B; in 

The 2009 amendment, effective June 19, 2009, in Subsection.C, changed the name of the act from "Medi- 
Subsection A, changed "certification" to "licensure"; added cal Radiation Health and Safety Act" to "Medical Imaging 
"magnetic resonance" and deleted "technology and certifi- and Radiation Therapy Health and Safety Act; and aged 
cates of limited practice", and added the remainder of the Subsection F, 


sentence; deleted former Subsection B, which provided for 


61-14E-7, Licensure; exceptions. 


A. It is unlawful, unless licensed by the department as a medical imaging pebgent or ra- 
diation therapist, for any person to: 

(1) use ionizing or non-ionizing radiation on humans; 

(2) use any title, abbreviation, letters, figures, signs or other devices to indicate that the 
person is a licensed medical imaging professional or radiation therapist; or 

(3) engage in any of the medical imaging modalities as defined by the Medical Imaging 
and Radiation Therapy Health and Safety Act. 

B. Notwithstanding any other provision of the Medical Imaging and Radiation Therapy sil 
and Safety Act, the requirement of a medical i ee ame heense shall not apply to: 

(1): a licensed practitioner; 

(2) ahealth care practitioner licensed or certified by an independent board operating pursu- 
ant to Chapter 61 NMSA 1978 ora state regulatory body; provided that any medical imaging certifi- 
cation and examination program for health care practitioners established by an independent board 
or state regulatory body shall be submitted to the advisory council and approved by the board; or 

(3) a registered nurse or certified nurse-midwife performing ultrasound procedures; pro- 
vided that the registered nurse or certified nurse-midwife has documented demonstration of com- 
petency within the registered nurse's scope of practice in compliance with board of nursing rules 
or certified nurse-midwife's scope of practice in compliance with department of health rules. A 
registered nurse or a certified nurse-midwife may perform ultrasound procedures limited to a 
focused imaging target. A registered nurse or certified nurse-midwife shall not perform diagnostic 
ultrasound. 

C. The requirement of a medical imaging license shall also not apply to a student who is en- 
rolled in and attending a required individual education program of a school or college of medicine, 
osteopathy, chiropractic, podiatry, dentistry or dental hygiene to apply radiation to humans under 
the supervision of a licensed practitioner or under the direct supervision of a licensed medical im- 
aging professional or radiation therapist. 
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D. Notwithstanding any other provision of the Medical Imaging. and Radiation Therapy Health 
and Safety Act, the requirement of a license shall not apply to a student completing clinical re- 
quirements of an approved education program working under the supervision of a licensed prac- 
titioner or under the direct supervision of a medical imaging professional or radiation therapist 
licensed in the practice for which the student is seeking licensure. 

E. The department shall adopt rules and regulations for the education and licensure of ad- 
vanced medical imaging professionals. 

F. The department may require students in medical imaging and radiation *Heva ay educa- 
tional programs to register with the department while enrolled in an approved education program. 

G. A registered nurse or a certified nurse-midwife shall not perform ionizing ‘procedures, in- 
cluding radiography, radiation therapy, nuclear medicine or a non-ionizing magnetic resonance 
procedure, unless licensed by the department as a medical imaging professional. Nothing in the 
Medical Imaging and Radiation Therapy Health and Safety Act shall affect the authority of a 
health care professional licensed pursuant to Chapter 24 or Chapter 61 NMSA 1978 to order or 
use images resulting from ionizing or non-ionizing procedures in accordance with the licensed 
health care professional's scope of practice. 


History: Laws 1983, ch. 317,°§ 7; 1991, ch. 14, § 2; the title "radiologic technologist" of "L.R:T.";in Subsection 


1993, ch. 140, § 3; 2009, ch. 106, § 7; 2013, ch. 116, § 2. B, at the beginning of the sentence, added the phrase be- 
Cross references. — For the Parental Responsibility ginning with "Notwithstanding" through the comma; after 
Act, see 40-5A-1 NMSA 1978 et seq. "requirement of a" in two places, changed "certificate" to 
The 2018 amendment, effective June 14, 2013, pro- "medical imaging license"; after "auxiliaries" added "or 
vided limited authorization for registered or. certified health practitioners"; after "hygiene", deleted "or, radio- 
health care practitioners, registered nurses and certified logic technology"; after "direct supervision of a", deleted 
nurse-midwives to perform certain ultrasound proce- "certified radiologic technologist" and added "licensed 
dures; in Paragraph (1) of Subsection B, after "practitio- medical imaging professional or radiation therapist"; and 
ner" deleted language which exempted licensed or certi- added Subsections C, D and E. 
fied auxiliary or health practitioners; added Paragraphs The 1993 amendment, effective June 18, 1993, sub- 
(2) and (3) of Subsection B; and added Subsection G. stituted "department" for "division" in the introductory 
The 2009 amendment, effective June 19, 2009, in language. 
Subsection A; changed "certified by the department as a The 1991 amendment, effective June 14, 1991, in the 
radiologic technologist" to "licensed by the department as final paragraph, deleted "or a student enrolled in and at- 
a medical imaging professional or radiation therapist"; in tending a school or college of medicine, osteopathy, chiro- 
Paragraph (1) of Subsection A, after "ionizing", added "or practic, podiatry, dentistry, dental hygiene or radiologic 
non-ionizing"; in Paragraph (2) of Subsection A, changed technology who applies radiation to humans while under 
“certified radiologic technologist" to "licensed medical im- the supervision of a licensed practitioner or the direct su- 
aging professional or radiation therapist"; in former Sub- pervision of a certified radiologic technologist" and added 
section B, deleted language which provided for the use of the second sentence. 


61-14E-7.1. Emergency provision. 


A person having a valid certificate of limited practice may authorize diagnostic radiography 
procedures outside the normal scope of a limited radiographic practitioner if the person issued the 
certificate of limited practice is employed in an area having a federal designation as a medically 
underserved area and the person issued the certificate of limited practice is confronted with an 
emergency situation, where, by order of a licensed practitioner, a certified nurse practitioner or a 
registered physician assistant, the additional diagnostic radiography procedure is medically nec- 
essary for the immediate safety or health of the patient. 


History: Laws 1994, ch. 82, § 2. 


61-14E-8. Temporary certification. 


The department may issue a temporary certificate to practice as a radiologic technologist to a 
person who satisfactorily completes an approved program in radiologic technology, provided that 
the temporary certificate: ' , 

A. is applied for within one year of graduation; 

B. is valid only for a period not to exceed one year; 

C. is only issued to a person once; and 
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D. is contingent upon successful completion of an examination required by the'board and ex- 
pires upon failure to pass the examination. 


History: 1978.Comp., § 61-+14E-8, enacted by Laws The 1993 amendment, effective June 18, 1993, sub- 


1991, ch. 14, § 3; 1998, ch. 140, § 4. stituted "department" for "division" near the beginning of 
Repeals and reenactments. — Laws 1991, ch. 14, § 3 _ the section, 


repealed former 61-14E-8 NMSA 1978, as enacted by Laws 
1983, ch. 317, § 8, relating to temporary certification, and 
enacted the above section, effective June 14, 1991. 


61-14E-9. Fees for licensure. 


After tbe promulgation of ba and eiiaticaes. except as provided in Section 61-1-34 NMSA 
1978, the department shall charge and collect the following fees: 

A. -anapplication fee not to exceed ten dollars ($10.00); 

B. an examination fee not to exceed one hundred fifty dollars ($150) to cover:the costs the de- 
partment incurs in administering the initial examination required for limited certification; 

C. a biennial licensure fee not to exceed one hundred dollars ($100); 

D. ‘atemporary licensure fee not to exceed fifty dollars ($50.00) to cover a period no:longer than 
twelve months when new graduates of an approved program are in the process of taking required 
licensure examinations; and 

E. ‘miscellaneous fees, such as for requests for duplicate or replacement licenses legal n name 
change and written verification, not to exceed twenty-five dollars ($25.00). 


History: Laws 1988, ch. 817, § 9; 1993, ch. 140, § 5; a certificate of limited practice, and added the remainder 
2009, ch. 106, § 8; 2020, ch. 6, 48, | of the sentence after "exceed"; deleted former Subsection 

The 2020 amendment, effective July 1, 2020; provided C which provided for a full certificate renewal fee not to 
an exception to the licensure fee for qualified military ser- exceed $100; deleted former Subsection D which provided 
vice members, their spouses and dependent children, and for a certificate of limited practice renewal fee of not to 
for certain veterans; and in the introductory clause, after exceed $60; and deleted language which provided for'the 
"regulations", added "except as provided in Section 61-1- renewal of certificates due to lapse for failure to teliew; 
34 NMSA.1978", and added Subsections C through E. 

The 2009 amendment, effective June 19, 2009, in Sub- The 1993 amendment, effective June 18,1993, nati 
section A, deleted "initial" before "application"; in Subsec- stituted "department" for "division" in the introductory 
tion B, deleted. the former provision which provided for.a language of the first paragraph, in Subsection D, and in 
fee not to exceed $50 for a full certification and $26 for two places in the first sentence of the second paragraph. 


61-14E-10. Fund established; disposition; method of payment. 


A. There is created in the state treasury the "radiologic technology fund". 

B. All fees received by the department pursuant to the Medical Imaging and Radiation Ther- 
apy Health and Safety Act shall be deposited with the state treasurer. _ state treasurer shall 
place the money to the credit of the radiologic technology fund. 

C.' Payments out of the radiologic technology fund shall’be on vouchers’ issued and sieel by 
the person designated by the department upon warrants drawn by the department of finance and 
administration and shall be used by'the department for the purpose of meeting necessary ex- 
penses incurred in the enforcement of the purposes of the Medical Imaging and Radiation Therapy 
Health and Safety Act, the duties imposed by that act and the promotion of education and stan- 
dards for medical imaging technology and radiation therapy in this state. All money unexpended 
or unencumbered at the end of the fiscal year shall remain in the radiologic technology fund for 
use in accordance with the provisions of the Medical Imaging and Radiation Therapy Health and 
Safety Act. 


History: Laws 1983, ch. 317, §.10; 1989, ch. 324, § 32; changed ' ‘radiologic technology" to."medical imaging tech- 


1993, ch. 140, § 6; 2009, ch, 106, § 9. nology and radiation therapy". 

The 2009 amendment, effective June 19, 2009, The 1993 amendment, effective June 18, 1993, sub- 
changed the name of the act from "Medical Radiation «\ stituted "department" for hdiviston” in the first sentence 
Health and Safety Act" to "Medical Imaging and Radia- -of Subsection B and in two places in the first sentence of 
tion Therapy Health and Safety Act", and in Subsection C, Subsection C, 
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The 1989 amendment, effective April 7, 1989, deleted income earned on investment of the fund shall'be credited 
the former last sentence of Subsection C, which read "Any to the fund for use as provided in that,act". 


61-14E-11. Suspension; revocation; application of Uniform Licensing 
Act. 


The board, pursuant to the advice and recommendation of the advisory council, may deny, re- 
voke or suspend any license held or applied for under the Medical Imaging and Radiation Therapy 
Health and Safety Act, pursuant to the procedures established in the Uniform Licensing Act [61- 
1-1 through 61-1-31 NMSA 1978], upon grounds that the medical i imaging professional, radiation 
therapist or the applicant: 

A. is guilty of fraud or deceit in procuring or attempting to procure a license or certificate of 
limited practice; 

B. is convicted of a felony subsequent to certification; 

C. is unfit or incompetent; 

D. is habitually intemperate or is addicted to the use of habit- forming drugs; 

E. is mentally incompetent; 

F. has aided and abetted a person who does not possess a license pursuant to the Medical Im- 
aging and Radiation Therapy Health and Safety Act or otherwise authorized by that act in engag- 
ing in the activities of a license holder; 

G. has engaged in any practice beyond the scope of authorized activities of an individual li- 
censed or a certificate of limited practice holder pursuant to the Medical Imaging and Radiation 
Therapy Health and Safety Act; 

H. is guilty of unprofessional conduct or ees conduct as defined by rules promulgated by 
the board; 

I. has interpreted a diagnostic ee procedure for a patient, the patient's family or the 
public; or 

J. has willfully or repeatedly violated any provisions of the Medical Imaging and Radiation 
Therapy Health and Safety Act. 


History: Laws 1983, ch. 317, § 11; 2009, ch. 106, § 10. imaging professional or radiation therapist"; in Subsec- 


The. 2009 amendment, effective June 19, 2009, tion A, after "procure a", changed "full certificate" to "li- 
changed the name of the act from "Medical Radiation cense"; in Subsection F, after "person", deleted "is not cer- 
Health and Safety Act" to "Medical Imaging and Radia- tified" and added "does not possess a license" and after 
tion Therapy Health and Safety Act"; after "suspend any", "activities of a", changed "certificate" to "license"; and in 
changed "certificate" to "license"; and after "grounds that Subsection G, after "activities of a", changed "a full certifi- 
the", deleted "radiologic technologist" and added "medical cate or" to "an individual licensed or a". 


61-14E-12. Violations; penalties. 


It is a misdemeanor for any person, firm, association or corporation to: 

A. knowingly or willfully employ as a medical imaging professional or radiation therapist any 
person who is required to but does not possess a valid license or certificate of limited practice to 
engage in the practice of medical imaging or radiation therapy; 

B. sell, fraudulently obtain or furnish any medical imaging technology or radiation therapy 
license or certificate of limited practice or to aid or abet therein; 

C. practice medical imaging or radiation therapy as defined by the Medical Imaging and Ra- 
diation Therapy Health and Safety Act unless exempted or licensed to do so under the provisions 
of that act; or 

D. _ otherwise violate any provisions of the Medical Imaging and Radiation Therapy Health and 
Safety Act. 

The department shall assist. the proper legal authorities in the prosecution of all persons vio- 
lating the provisions of the Medical Imaging and Radiation Therapy Health and Safety Act, In 
prosecutions under that act, it shall not be necessary to prove a general course of conduct. Proof of 
a single act, a single holding out or a single attempt shall constitute a violation, and, upon convic- 
tion, such person shall be sentenced to be imprisoned in the county jail for a definite term not to 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-14F-2 


exceed one year or to the payment of a fine of not more than one thousand dollars ($1,000) or both. 
The department shall notify within thirty days of a final disciplinary action any credentialing or- 
ganization through which the person is credentialed or certified. 


History: Laws 1988, ch. 317, § 12; 1993, ch. 140, § 7; 
2009, ch. 106, § 11. 
The 2009 amendment, effective June 19, 2009, 


changed the name of the act from "Medical Radiation | 


Health and Safety Act" to "Medical Imaging and Radiation 
Therapy Health and Safety Act"; in Subsection A, after 
"employ as a", deleted "radiologic technologist" and added 
"medical imaging professional or radiation therapist”; 
after "valid", changed "certificate" to "license" and after 
"practice..of", deleted "radiologic technology" and added 
"medical imaging or radiation therapist"; in Subsection 


B, after "furnish any", deleted "radiologic technology" and 
added "medical imaging or radiation therapist" and after 
"certificate or", changed "certificate" to "license"; and in 


+, Subsection C, after "practice", deleted "radiologic technol- 


ogy" and added “medical imaging or radiation therapist”; 
after "exempted or", changed "duly certified" to "license"; 


’ and added the last dentereel 


The 1993 amendment, effective June 18, 1993, substi- 
tuted "department" for "division" in the first sentence of 
the second paragraph. 


ARTICLE 14F 
Uniform Athlete Agents 


Sec. 

61-14F-1. Short title. 

61-14F-2. Definitions. 

61-14F-3, Service of process; subpoenas. 

61-14F-4, Athlete agents; registration required; void con- 
tracts. 

61-14F-5. Registration as athlete agent; form; require- 
ments. , 

61-14F-6. Certificate of registration; issuance or denial; 
renewal, 

61-14F-7. Suspension, revocation or refusal to renew reg- 
istration. 

61-14F-8. Temporary registration. 


61-14F-1. Short title. 


Sec, 

61-14F-9. Registration and renewal fees. 
61-14F-10. Required form of contract. Z 
61-14F-11, Notice,to educational institution. 
61-14F-12. Student athlete's right to cancel, 


~61-14F-13. Required records. 


61-14F-14. Prohibited conduct. . 

61-14F-15, Criminal penalties. 

61-14F-16. Civil remedies. 

61-14F-17. Administrative penalty. 

61-14F-18. Uniformity of application and construction. 

61-14F-19. Federal Electronic Signatures in Global and 
National Commerce Act. 


This act [61-14F-1 to 61-14F-19 NMSA 1978] may be cited as the "Uniform Athlete Agents Act". 


History: Laws 2009, ch. 169, § 1. 

Effective dates. — Laws 2009, ch. 169, § 21 made the 
Uniform Athlete Agents Act effective July 1, 2009. 

Severability. — Laws 2009, ch. 169, § 20 provided that 
if any provision of the Uniform Athlete Agents Act or its 


61-14F-2. Definitions. 
As used in the Uniform Athlete Agents Act: 


application to any person or circumstance is held invalid, 
the invalidity does not affect other provisions or applica- 
tions of that. act that.can be given effect without.the in- 
valid provision or application, and to this end the provi- 
sions of that act are severable. 


A. "agency contract" means an agreement in which a student athlete authorizes a person to 
negotiate or solicit on behalf of the student athlete a Pagreeean en -sports-services contract or an 
endorsement contract; 

B. "athlete agent" means an individual ne enters into an agency contract with a student ath- 
lete or, directly or indirectly, recruits or solicits a student athlete to enter into an agency contract. 
“Athlete agent" includes an individual who represents to the public that the individual is an ath- 
lete agent. "Athlete agent" does not include the spouse, parent, sibling, grandparent or guardian of 
a student athlete or an individual acting solely on behalf of a professional sports vee or profes; 
sional sports organization; 

C. “athletic director" means an individual responsible for administering the overall athletic 
program of an educational institution or, if an educational institution has separately administered 
athletic programs for male students and female students, the athletic program for males or the 
athletic program for sie gad as appropriate; 
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D. "contact" means a communication, direct or indirect, between an athlete agent and a stu- 
dent athlete, to recruit or solicit the student athlete to enter into an agency contract; 

B...."endorsement contract" means an agreement under which a student athlete is employed or 
receives consideration to use on behalf of the other party any value that the student athlete may 
have because of publicity, reputation, following or fame obtained because of athletic ability or per- 
formance; 

F. "intercollegiate sport" means a sport played at the collegiate level for which eligibility re- 
quirements for participation by a student athlete are established by a national association for the 
prowiotion or regulation of collegiate athletics; 

G. _"person".means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government, governmental subdivision, governmental 
agency, governmental instrumentality, public corporation or any other legal or commercial entity; 

H. "professional-sports-services contract" means an agreement under which an individual is 
employed, or agrees to render services, as a player on a professional sports team, with a profes- 
sional sports organization or as a professional athlete; 

I. :"record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

J,»."registration” means registration as an athlete agent pursuant to the Uniform Athlete 
Agents Act; 

_K. "secretary" means the secretary of state; 

L. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States; and 

M. "student athlete" means an individual who engages in, is eligible to engage in, or may be 
eligible in the future to engage in, any intercollegiate sport. If an individual is permanently ineli- 
gible to participate in a particular intercollegiate sport, the individual is not.a student athlete for . 
purposes of that sport. 


History: Laws 2009, ch. 169, § 2. application to any person or circumstance is held invalid, 

Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform‘Athlete Agents Act effective July 1, 2009. tions of that act that’can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that .. valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its _sions of that act are severable. 


61-14F-3. Service of process; subpoenas. 


A. By acting asan athlete agent in this state, a nonresident individual appoints the secretary 
as the individual's agent for service of process in any civil action in this state related to the indi- 
vidual's acting as an athlete agent in this state. 

B. The secretary may issue subpoenas for any matemah that, is wal Gants to the, administration 
of the Uniform Atinlete Agents Act. ; 


History: Dawa 2009, ch, 169, § 3. application to any person.or circumstance is held invalid, 


Effective dates. — Laws 2009, ch, 169, § 21 made the the invalidity does not affect other provisions or applica- 

Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

: Severability. — Laws 2009, ch. 169, § 20 provided that ~~ valid provision or application, and to this eng the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are:severable, 


61- 14F- 4. Athlete agents; registration required; void contracts. | 


A. Except as otherwise provided in Subsection B of this section, an individual shall not act as 
an athlete agent in this state without holding a certificate of registration pursuant to Section 6 
[61-14F-6 NMSA 1978] or 8 [61-14F-8 NMSA 1978] of the Uniform Athlete Agents Act. 

B. Before being issued a certificate of registration, an individual may act as an athlete agent in 
this state for all purposes except signing an agency contract, if: 
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(1) a student athlete or another person acting on pees of the student athlete initiates 
communication with the individual; and 
(2) within seven days after an initial act as an athlete agent, elite individual submits an 
application for registration as an athlete agent in this state. 
C. An agency contract resulting from conduct in violation of this section is void and the athlete 
agent shall return any consideration received under the contract. 


History: Laws 2009, ch. 169, § 4. application to any person or circumstance is held invalid, 

Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. * 


61-14F-5. Registration as athlete agent; form; requirements. 


A. An applicant for registration shall submit an application for registration to the secretary in 
a form prescribed by the secretary. An application filed under this section is a public record. The 
application shall be in the name of an individual and, except as otherwise provided in Subsection 
B of this section, shall be signed or otherwise authenticated by the applicant under penalty of per- 
jury and shall state or contain: 

(1) the name of the applicant and the address of the applicant's principal place of fhe 

(2) the name of the applicant's business or employer, if applicable; 

(3) any business or occupation engaged in by the applicant for the five years next preced- 
ing the date of submission of the application; 

(4) a description of the applicant's: 

(a) formal training as an athlete agent; 
(b)' practical experience as an athlete agent; and 
(c) educational background relating to the applicant's activities as an athlete agent; 

(5) the names and addresses of three individuals, not related to the applicant, who are 
willing to serve as references; 

(6). the name, sport and last known team for each individual for whom the applicant acted 
as an athlete agent during the five years next preceding the date of submission of the application; 

(7) the names and addresses of all persons who are: 

(a) with respect to the athlete agent's business if it is not a corporation, partners, 
members, officers, managers, associates or profit-sharers of the business; and 

(b) with respect to a corporation employing the athlete agent, officers, directors and 
any shareholders of the corporation having an interest of five percent or greater; 

(8) whether the applicant or any person named pursuant to Paragraph (7) of this subsec- 
tion has been convicted of a crime that, if committed in this state, would be a crime involving 
moral turpitude or a felony, and identify the crime; 

(9) whether there has been an administrative or judicial determination that the applicant 
or any person named pursuant to Paragraph (7) of this subsection has made a false, misleading, 
deceptive or fraudulent representation; 

(10) any instance in which the conduct of the applicant or any person named pursuant to 
Paragraph (7) of this subsection resulted in the imposition of a sanction; suspension or declaration 
of ineligibility to participate in an interscholastic or intercollegiate athletic event on a student 
athlete or educational institution; 

(11) any sanction, suspension or disciplinary action taken against the applicant or any 
person named pursuant to Paragraph (7) of this subsection arising out of cn iatarey eek or re date 
sional conduct; and 

(12) whether there has been a denial of, an application for, suspension or revocation of, or 
refusal to renew, the registration or licensure of the applicant or any person named pursuant to 
Paragraph (7) of this subsection as an athlete agent in any state. . 

B. An individual who has submitted an application for, and holds a certificate of registration or 
licensure as an athlete agent in another state may submit a copy of the application and certificate 
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in lieu of submitting an application in the form prescribed pursuant to Subsection A of this sec- 
tion. The secretary shall accept the application and the certificate from the other state as an ap- 
plication for registration in this state if the application to the other state: 

(1) -was submitted in the other state within six.months next preceding the submission of 
the application in this state and the ee certifies that the information contained in the ap- 
plication is current; 

(2) contains information substantially similar to or more comprehensive than that re- 
quired in an application submitted in this state; and 

(3) was signed by the applicant under penalty of perjury. 


History: Laws 2009, ch. 169, § 5. application to any person or circumstance is held invalid, 

Effective dates. — Laws 2009, ch..169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

Severability. — Laws 2009; ch. 169, § 20 provided that | _——s-valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents,Act.or its sions of that act are severable. 


61-14F-6. Certificate of registration; issuance or denial; renewal. 


A. Except as otherwise provided in Subsection B of this section, the secretary shall issue a 
certificate of registration to'an individual who complies with Subsection A of Section 5 [61-14F-5 
NMSA 1978] of the Uniform Athlete Agents Act or whose application has been accepted pursuant 
to Subsection B of that section. 

B. The secretary may refuse to issue a certificate of registration if the secretary determines that 
the applicant has engaged in conduct that has a significant adverse effect on the applicant's fit- 
ness to act as an athlete agent. In making the determination, the secretary may consider whether 
the applicant has: 

(1) been convicted of a crime that, if committed in this state, would be a crime involving 
moral turpitude or a felony; 

(2) made a materially false, misleading, deceptive or Peadelent representation in the ap- 
plication or as an athlete agent; 

(3) engaged in conduct that would disqualify the applicant from serving in a fiduciary capacity; 

(4) engaged in conduct prohibited by Section 14 [61-14F-14 NMSA 1978] of the Uniform 
Athlete Agents Act; 

(5) had a registration or licensure as an athlete agent suspended, revoked or denied or was 
refused renewal of registration or licensure as an athlete agent in any state; 

(6) engaged in conduct the consequence of which was that a sanction, suspension or dec- 
laration of ineligibility to participate in an interscholastic or intercollegiate athletic event was 
imposed on a student athlete or educational institution; or 

(7) engaged in conduct that significantly adversely reflects on the applicant's credibility, 
honesty or integrity. 

C. In making a determination under Subsection B of this section, the secretary shall consider: 

(1) how recently the conduct occurred; 

(2) the nature of the conduct and the context in which it occurred; and 

(3) any other relevant conduct of the applicant. 

D. An athlete agent may apply to renew a certificate of registration by submitting an appli- 
cation for renewal in a form prescribed by the secretary. An application filed under this section 
is a public record. The application for renewal shall:be signed by the applicant under penalty of 
perjury and shall contain current information on all matters required in an original registration. 

E. An individual who has submitted an application for renewal of registration or licensure in 
another state, in lieu of submitting an application for renewal in the form prescribed pursuant to 
Subsection D of this section, may file a copy of the application for renewal and a valid certificate of 
registration or licensure from the other state. The secretary shall accept the application for renewal 
from the other state as an application for renewal in this state if the application to the other state: 

(1) was submitted in the other state within six months next preceding the filing in this state 
and. the applicant certifies the information contained in the application for renewal is current; 
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(2) contains information substantially similar to or more comprehensive than that re- 
quired in an application for renewal submitted in this state; and 
(3) was signed by the applicant under penalty of perjury. : 
F. Acertificate of or hi or a renewal of a nsnete-rieio of son gaan is feel for tid Sdiosgd 


34 


History: Laws 2009, ch. 169, § 6. application to any person or circumstance is held invalid, 


Effective dates. —- Laws 2009, ch. 169, § 21 made the the invalidity does, not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. ; tions of that act that can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its « sions of that act are severable. 


61-14F-7. Suspension, revocation or refusal to renew registration. 


A. The secretary may suspend, revoke or refuse to renew a-certificate of registration for con- 
duct that would have justified denial of registration pursuant to Subsection B of Section 6 [61- 
14F-6 NMSA 1978] of the Uniform Athlete Agents Act. 

B. The secretary may deny, suspend, revoke or refuse to renew a certificate, of registration or 
licensure only after proper notice and an opportunity for a hearing. 


History: Laws 2009, ch. 169, § 1. abelibatids to any person or circumstance is held invalid, 


Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61-14F-8. Temporary registration. 


The secretary may issue a temporary certificate of registration while an application for registra- 
tion or renewal of registration is pending. 


History: Laws 2009, ch. 169, § 8. application to any person or circumstance is held invalid, 
Effective dates, — Laws 2009, ch. 169, § 21 made the the invalidity does not affect, other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that.act that can be given effect without the in- 
Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the Pe 


if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61-14F-9. Registration and renewal fees.. 


Except as provided in Section 61-1-34 NMSA 1978, an application for registration or renewal of 
registration shall be accompanied by a fee in the following amount: 

A. two hundred fifty dollars ($250) for an initial application for registration; 

B. two hundred dollars ($200) for an application for registration based upon a certificate of 
registration or licensure issued by another state; ° 

C. two hundred fifty dollars ($250) for an application for renewal of registration; or 

D. two hundred dollars ($200) for an application for renewal of registration based upon an ap- 
plication for renewal of registration or licensure submitted in another state. 


History: Laws 2009, ch. 169, § 9; 2021, ch. 92, § 11. ~ Severability. — Laws 2009, ch. 169, § 20 provided that 
The 2021 amendment, effective June 18,2021, pro- if any provision of the Uniform Athlete Agents Act or its 
vided for the waiver of registration or renewal of regis- application to any person or circumstance is held invalid, 
tration fees for military service members and veterans; the invalidity does not affect other provisions or applica- 
and added "Except as provided in Section 61-1-34 NMS tions of that act that can be given effect without the in- 


1978", ‘ . valid provision or application, and to this end the provi- 
HORE of that.act are severable, ) 


61-14F-10. Required form of contract, 
A. An agency contract shall be in a record, signed or otherwise atithentitated aby the parties. 
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B. An agency contract shall state or contain: 

(1) the amount and method of calculating the datdaaten® to be paid by the student ath- 
lete for services to be provided by the athlete agent under the contract and any other consideration 
the athlete agent has received or will receive from any other source for entering into ate contract 
or for providing the services; 

(2) the name of any person not listed in the application for registration or renewal of regis- 
tration who will be compensated because the student athlete signed the agency contract; 

(3) adescription of any expenses that the student athlete agrees to reimburse; 

(4) a description of the services to be provided to the student athlete; 

(5) the duration of the contract; and 

(6) the date of execution. 

C. An agency contract shall contain, in close proximity to the signature of the student athlete, 
a conspicuous notice in boldface type in capital letters stating: ° 


"WARNING TO STUDENT ATHLETE 
IF YOU SIGN THIS CONTRACT: 


(1) YOU MAY LOSE YOUR ELIGIBILITY TO COMPETE AS A STUDENT ATH- 
LETE IN YOUR SPORT; 

(2) IF YOU HAVE AN ATHLETIC DIRECTOR, WITHIN SEVENTY-TWO HOURS 
AFTER ENTERING INTO THIS CONTRACT, BOTH YOU AND YOUR ATHLETE AGENT MUST 
NOTIFY YOUR ATHLETIC DIRECTOR; AND 

(3) YOU MAY CANCEL THIS CONTRACT WITHIN FOURTEEN DAYS AFTER 
SIGNING IT. CANCELLATION OF THIS CONTRACT MAY NOT REINSTATE YOUR ELIGI- 
BILITY.". 

D, An agency contract that does not conform to this section is voidable by the student athlete. 
If a student athlete voids an agency contract, the student athlete is not required to pay any consid- 
eration under the contract or to return any consideration received from the athlete agent to induce 
the student athlete to enter into the contract. 

EK. The athlete agent shall give a record of the signed or otherwise authenticated agency con- 
tract to the student athlete at the time of execution. 


History: Laws 2009, ch. 169, § 10. application to any person or circumstance is held invalid, 

Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61-14F-11. Notice to educational institution. 


A. Within seventy-two hours after entering into an agency contract or before the next sched- 
uled athletic event in which the student athlete may participate, whichever occurs first, the ath- 
lete agent shall give notice in a record of the existence of the contract to the athletic director of the 
educational institution at which’'the student athlete is enrolled or the athlete agent has reason- 
able grounds to believe the student athlete intends to enroll. 

B. Within seventy-two hours after entering into an agency contract or before the next athletic 
event in which the student athlete may participate, whichever occurs first, the student athlete 
shall inform the athletic director ‘of the educational institution at which the student athlete is 
enrolled that the student athlete has entered into an agency contract. 


History: Laws 2009, ch. 169, § 11. application to any person or circumstance is held invalid, 


Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 
Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 
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61-14F-12. Student athlete's right to cancel. 


A. A sues athlete may cancel ; an agency contract by giving notice of the cancellation to the 
athlete agent in a record within fourteen days after the contract is signed. _ | 
B. A student athlete shall not waive the right to cancel an agency contract. 
C. If a student athlete cancels an, agency contract, the student athlete is not required to pay 
any consideration under the contract or to return any consideration received from the athlete 
agent to induce the student athlete to enter into the contract. 


History: Laws 2009, ch. 169, § 12. 

Effective dates. — Laws 2009, ch. 169, § 21 made the 
Uniform Athlete Agents Act effective July 1, 2009. 

Severability. — Laws 2009; ch..169, § 20 provided that 
if any provision of the Uniform Athlete Agents Act or its 


61-14F-13. Required records. 


application to any person or circumstance is held invalid, 
the invalidity does not affect other provisions or applica- 
tions of that act that can be given effect without the in- 
valid provision or application, and to this end the provi- 
sions of that act are severable. 


A. An athlete agent shall retain the following records for a period of five years: 
(1) the name and address of each individual represented by the athlete agent; 
(2) any agency contract entered into by the athlete agent; and 
(3) any direct costs incurred by the athlete agent in the recruitment or solicitation of a 


student athlete to enter into an. agency contract. 


B. Records required pursuant to Subsection A of this section to be retained are open to inspec: 


tion by the secretary during normal business hours. 


History: Laws 2009, ch. 169, § 13. 

Effective dates. — Laws 2009, ch. 169, § 21 made the 
Uniform Athlete Agents Act effective July 1, 2009. 

Severability. — Laws 2009, ch. 169, § 20 provided that 
if any provision of the Uniform Athlete Agents Act or its 


61-14F-14. Prohibited conduct. 


application to any person or circumstance is held invalid, 
the invalidity does not affect other provisions or applica- 
tions of that act that can be given effect without the in- 
valid provision or application, and to this end the provi- 
sions of that act are severable. 


A. An athlete agent, with the intent to induce a ina ats athlete to enter into an nents con- 


tract, shall not: 


(1) give any materially false or misleading information or make a materially false DEPRES 


or representation; 


(2) furnish anything of value to a student athlete before the student athlete enters into 


the agency contract; or 


(3) furnish anything of value to any individual other than the student athlete or another 


registered athlete agent. 
B.. An athlete agent shall not intentionally: 


(1) initiate contact with a student athlete unless registered pursuant to the Uniform Ath; 


lete Agents Act; 


(2). refuse or fail to retain or Bieatte inspection of the records required: to be retained PUT 
suant to Section 13 [61-14F-13 NMSA 1978] of the Uniform Athlete Agents Act;... 
(3),fail to register when required pursuant to Section 4 [61-14F-4 NMSA 1978] of the Uni- 


form Athlete Agents Act; 


(4) provide materially false or misleading imfoven tinted in.an application fox registration or 


renewal of registration; 


(5) predate or postdate an agency contract; or 

(6), fail to notify a student. athlete before the student athlete signs or otherwise authenti- 
cates.an agency contract for a particular sport that the signing or authentication may make the 
student athlete ineligible to partipipete, as a student athlete in 1 that sport. : 


History: Laws 2009, ch. 169, § 14. 


Effective dates, — cyan 2009, = 169, § 21 BeOS the 
Uniform Athlete Agents Act effective July 1, 2009. 
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» Severability. —, Laws 2009, ch. 169, § 20 provided applications of that act that can’be given effect without 
that if-any provision of the Uniform Athlete Agents Act the invalid provision or application, and to this end the 
or its application to any person or circumstance is held sven of that act are severable. 


invalid, the invalidity does not affect other provisions or ih 


61-14F-15. Criminal penalties. UB OS 


An athlete agent who violates the provisions of Section 14 [61- 14F- 14 NMSA 1978] of the Uni- 
form Athlete Agents Act is guilty of a misdemeanor and upon conviction shall. be sentenced pursu- 
ant, to the provisions of Section 31-19-1,.NMSA 1978, ! 


History: Laws 2009, ch, 169, s 15. appticatign to any person or circumstance is held invalid, 


Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 
Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 


if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61- 14F- 16. Civil remedies. 


A. fil educational institution has a right of feton agaitae an athlete agent for aauiaeh caused 
by a violation of the provisions of the Uniform Athlete Agents Act. In an action pursuant to this 
section, the court may award to the prevailing party costs and reasonable attorney fees. 

B. Damages of an educational institution pursuant to Subsection A of this section include 
losses and expenses incurred because, as a result of the conduct of an athlete agent, the educa- 
tional institution was injured by a violation of the Uniform Athlete Agents Act or was penalized, 
disqualified or suspended from participation in athletics by a national association for the promo- 
tion and regulation of athletics, by an athletic conference or by reasonable self-imposed disciplin- 
ary action taken to mitigate sanctions likely to be imposed by such an organization. 

C. .A right of action pursuant to this section does not accrue until the educational institution 
discovers or by the exercise of reasonable diligence would have discovered the violation by the 
athlete agent. 

D, The Uniform Athlete Agents.Act does not restrict rights, emediee or defenses of any person 
under law or equity. 


History: Laws 2009, ch, 169, § 16. application to any person or circumstance is held invalid, 

Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009. tions of that act that can be given effect without the in- 

Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this end the provi- 
if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61-14F-17. Administrative penalty. 


The secretary may assess a civil penalty against an athlete agent not to exceed twenty-five thou- 
sand dollars ($25,000) for a violation of the Uniform Athlete Agents Act. 


History: Laws 2009, ch, 169, § 17. application to any person or circumstance is held invalid, 


Effective dates. — Laws 2009, ch. 169, § 21 made the the invalidity does not affect other provisions or applica- 
Uniform Athlete Agents Act effective July 1, 2009, tions of that act that can be given effect without the in- 
Severability. — Laws 2009, ch. 169, § 20 provided that valid provision or application, and to this,end the provi- 


if any provision of the Uniform Athlete Agents Act or its sions of that act are severable. 


61-14F-18. Uniformity of application and construction. | 


In applying and. construing the Uniform Athlete Agents Act, consideration shall be given to the 
need to Bre uniformity of the law with respect to its eubiect matter among states Haak enact it. 


History: Raieii 2009, ch. 169, § 18; “-Rffective dates. — Laws 2009, ch. 169, § 21 made the 
3 ved Uniform Athlete Agents Act effective July 1, 2009. 
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. Severability. — Laws 2009, ch. 169, § 20 provided applications of that act that can be given effect without 
that if any provision of the Uniform Athlete Agents Act the invalid provision or application,.and to'this'end the 


or its application to any person or circumstance is held provisions of that act are severable.: 
invalid, the invalidity does not affect other provisions or 


61-14F-19. Federal Electronic Signatures in Global and National 
Commerce Act. | 


The provisions of the Uniform Athlete Agents Act governing the legal effect, validity or gAroreat 
ability of electronic records or signatures, and of contracts formed or performed with the use of 
such records or signatures, conform to the requirements of Section 102 of the federal Electronic 
Signatures in Global and National Commerce Act and supersede, modify and limit the federal 
Electronic Signatures in Global and National Commerce Act, 


History: Laws 2009, ch. 169, § 19. Severability. — Laws 2009, ch. 169, § 20 provided that 


Cross references. — For the federal! Electronic Signa- if any provision of the Uniform Athlete Agents Act or its 
tures in Global and National Commerce Act, see 15 U.S.C. application to any person or circumstance is held invalid, 
§ 7001. the invalidity does not affect other provisions or applica- 

Effective dates. — Laws 2009, ch. 169, § 21 made the tions of that act that can be given effect without the in- 
Uniform Athlete Agents Act effective July 1, 2009. valid provision or application, and to this.end the provi- 


sions of that act are severable. 


ARTICLE 15 


Architects 
Sec. ; Sec. 
61-15-1, Purposes of the act. (Repealed effective July 1, 61-15-7. Certificates of registration. (Repealed effective 
2024.) July 1, 2024.) 
61-15-1.1. Short title. (Repealed effective July 1, 2024.) 61-15-8. Exemptions; from registration. aiepeared effec- 
61-15-2. Definitions (Repealed effective July 1, 2024.) tive July 1, 2024.) 
61-15-3. Board of examiners for architects created; 61-15-9. Project exemptions. (Repealed effective Tabs - 
terms; qualifications. (Repealed effective 2024.) 
July 1, 2024.) 61-15-10. Violations; penalties. (Repealed effective 
61-15-4. Powers and duties of the board. (Repealed effec- July 1, 2024.) 
tive July 1, 2024.) 61-15-11. Criminal offender's character evaluation. (Re- 
61-15-4.1. Repealed. pealed effective July 1, 2024.) 
61-15-5. Additional duties of the board. (Repealed effec- 61-15-12. Disciplinary actions. (Repealed effective 
tive July 1, 2024.) July 1, 2024.) 
61-15-6. Requirements for registration. (Repealed effec- 61-15-13. Termination of agency life; delayed repeal. (Re- 
tive July 1, 2024.) é‘ pealed effective July 1, 2024.) 


61-15-1. Purposes of the act. (Repealed effective July 1, 2024.) 


In order to safeguard life, health and property and to promote public ae any person prac- 
ticing architecture in this state shall be required to submit evidence that he is qualified to practice 
and shall be registered as provided in the Architectural Act [61-15-1.1 NMSA 1978]. It shall be 
unlawful for any person to practice architecture in this state unless that person is duly registered 
or exempt under the provisions of the Architectural Act. 


History: Laws 1931, ch. 155, § 1; 1939, ch. 82, § 1; registered" and substituted "the Architectural Act" for "this 
1941 Comp., § 51-1401; 1953 Comp., § 67-12-1; 1987, act except as hereinafter provided" at the end. 
ch. 282, § 1, 
Delayed repeals. — For delayed repeal of this section, ANNOTATIONS 
pn ae peas 1978. é } - Registration not required for licensed engineers. 
ross references. — For engineering practice, see 61- — Professional engineers licensed under 67-21-1 to 67- 


p. (now repealed), (now Section 61-23-1 
The 1987 amendment, effective June 19, 1987, deleted NMSA 1978 et seq.), need not secure registration under 


the Subsection A designation at the beginning substituted Fie Rett The 
a8 ‘ ewe : . y are authorized to draw plans and construct 
in the Architectural Act" for "and from six months after the buildings and to do many acts similar to those of regis- 


passage of this act" at the end of the first sentence, and in tered architects. The two laws are similar, but need not 
the second sentence inserted "or exempt" following "is duly be read together, since they are each for the purpose of 
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regulating separate and distinct professions in which the 
actual practice calls for doing similar acts. 1939-40 Op. 
Att'y Gen. No. 39-3205 (rendered prior to enactment of 
Engineering and Land Surveying Practice Act). 

Registration and residence prerequisites to 
county. employment. — A county may not employ an 
architect who is not a resident of New Mexico and who 
has not obtained state registration. 1947-48 Op. Att'y Gen. 
No. 47-5072. 

Law reviews. — For note, "Police Power and the De- 
sign of Buildings," see 5 Nat. Res. J. 122 (1965). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Res. J. 599 (1972). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Architects § 1 et seq. 


ARCHITECTS 


61-15-2 


Failure of architect to procure license as affecting valid- 
ity or enforceability of contracts, 30 A.L.R. 851, 42 A.L.R. 
1226, 118 A.L.R. 646. 

Architect's or engineer's compensation as affected by in- 
ability to carry out plan or specifications at amount satis- 
factory to employer, 127 A.L.R. 410, 

Responsibility of one acting as architect for defects or 
insufficiency of work attributable to plans, 25 A.L.R.2d 
1085. 

What amounts to architectural or engineering services 
within license requirements, 82 A.L.R.2d 1013. 

Architect's liability for personal injury or death alleg- 
edly caused by i improper or defective plans or design, 97 
A.L.R.3d 455. 

6 C.J.S. Architects § 4. 


61-15-1.1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 15 NMSA 1978 may be cited as the "Architectural Act". 


History: 1978 Comp., § 61-15-1.1, enacted by Laws 
1979, ch. 362, § 1; 1987, ch. 282, § 2. pee 
Delayed repeals. — For delayed repeal of this section, 


The 1987 amendment, effective June 19, 1987, sub- 


" stituted "Chapter 61, Article 15 NMSA 1978" for "Sec- 


tions 61-15-1 through 61-15-12 NMSA 1978". 


see 61-15-13 NMSA 1978. | 


61-15-2. Definitions (Repealed effective July 1, 2024. ) 


As used in the Architectural Act. [61- 15-1.1 NMSA 1978]: 

A. "architect" means any individual registered under the Architectural Act to practice archi- 
tecture; 

B. "architectural services";means the services,‘as defined by rule of the board, performed in 
the practice of architecture. These services include predesign services, programming and plan- 
ning, providing designs, drawings, specifications, other technical submissions, administration of 
construction contracts, coordination of technical submissions prepared by others and such other 
professional services as may be necessary to the planning, progress and completion of any archi- 
tectural services. An architect who has: complied with all of the laws of New Mexico relating to 
the practice of architecture has a right to engage in the incidental practice of activities properly 
classifiable as engineering; provided that the architect does not hold himself out to be an engineer 
or as performing engineering services and further provided that the architect performs only that 
part of the work for which the architect is professionally qualified and uses qualified professional 
engineers, architects or others for those portions of the work in which the contracting architect is 
not qualified. Furthermore, the architect shall assume all responsibility for compliance with all 
laws, codes, rules and ordinances of the state or its political subdivisions pertaining to documents 
bearing an architect's professional seal; 

C. "board" means the board of examiners for architects; 

D. "construction administration", when performed by an architect, means the interpretation of 
the drawings and specifications, the establishment of standards of acceptable workmanship and 
the observation of construction to determine its consistency with the general intent of the con- 
struction documents. Inspection of buildings by contractors, subcontractors or building inspectors 
or their agents shall not constitute construction administration; 

E. "incidental practice" means the performance of other professional services that are related 
to an architect's performance of architectural services; 

F. "intern architect" means a person who is actively pursuing completion of the requirements 
for diversified training in accordance with rules of the board; 

G. "practice of architecture" means rendering or offering to render architectural services in 
connection with the design, construction, enlargement or alteration of a building or group of build- 
ings and the space within the site surrounding those buildings, which have as their principal 
purpose human occupancy or habitation. "Practice of architecture" does not include the practice of 
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engineering as defined in the Engineering and Surveying Practice Act [61-23-1 NMSA 1978] but 
may include such engineering work as is incidental practice; 

H. "project" means the building or group of buildings and the space within the site surround- 
ing the buildings as defined by the construction documents; and 

I. "responsible charge" means that all architectural services have been or will wh SLBA 
under the direction, guidance and restraining power of a registered architect who has exercised 


professional judgment with respect thereto. 


History: 1978 Comp., § 61-15-2, enacted by Laws 
1979, ch. 362, § 2; 1987, ch. 282, § 3; 1999, ch. 263, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-15-18 NMSA 1978. 

Repeals and reenactments. — Laws 1979, ch. 362, § 
2, repealed former 61-15-2 NMSA 1978, relating to defi- 
nitions of "practice of architecture," "general administra- 


tion of construction" and "building," and. enacted a new, 


61-15-2 NMSA 1978. 

The 1999 amendment, effective June 18, 1999, in 
Subsection B, inserted "as defined by rule of the board", 
substituted "predesign services, programming and plan- 
ning, providing designs" for "planning, providing prelimi- 
nary studies, designs", substituted "administration of con- 
struction contracts, coordination of technical submissions 
prepared by others and such" for "and the observation 
of construction for the purpose of assuring substantial 
compliance with drawings and specifications and include 
such" in the first sentence, deleted language allowing en- 
gineers to engage in activities properly classified as archi- 


substituted the term "construction administration" for the 
term "construction observation of a construction contract" 
twice and deleted "periodic" preceding "observation"; de- 
leted former Subsection E, which defined "direct supervi- 
sion"; added Subsections E, F, H and I, and redesignated 
former Subsection F as Subsection G; and in Subsection G, 
substituted "architectural services" for "any service which 
requires architectural education, training and experience" 


' in the first sentence, and added the second sentence. 


The 1987 amendment, effective June 19, 1987, alpha- 
betized and relettered the subsections; rewrote Subsection 


’ B; in Subsection D substituted "construction observation 


of a construction contract" for "general administration 
of a construction contract” at the beginning, and added 
"when performed by a person engaged in the practice of 
architecture" to the end of the first sentence and added 
the second sentence; inserted Subsection E; and rewrote 
Subsection F, 


ANNOTATIONS 


tecture insofar as it is incidental to work as an engineer, 
and added the language beginning "codes, rules and or- 
dinances" at the end of the subsection; in Subsection D, _ 


Law reviews. — For note, "Police Power and the De- 
sign of Buildings," see’'5 Nat. Res. J. 122 (1965), © 


61-15-83. Board of examiners for architects created; terms; 
qualifications. (Repealed effective July 1, 2024.) 


A. The "board of examiners for architects" is created consisting of seven members appointed by 
the governor for staggered terms of three years each. Six of the members shall be architects having 
ten years or more experience in the profession, five years:of which shall have been in responsible 
charge of architectural projects, and shall have been registered as architects'in New Mexico for at 
least five years, One of these six architects shall be in architectural education in an accredited col- 
lege of architecture, and one of the six architects shall: be from the public sector.and not in private 
practice, The seventh member shall be a public member who is a voting member. The public mem- 
ber of the board shall not have been licensed as an architect, nor shall the public member have any 
significant financial interest, whether direct or indirect, in the occupation regulated. feu 

B.. Each member of the board shall be at least thirty years of age, a citizen of the United States 
and a resident of New Mexico for at least five years prior to the date of appointment. 

C. Members of the board shall be appointed for staggered: terms of three years each made in 
such a manner that the terms of not: more than two members expire on June 30 of each year. Hach 
member shall serve until a successor has been appointed and qualified. A vacancy shall be filled 
for the unexpired term by appointment by the governor. of a person having similar qualifications 
as the member that the person replaces. Each member of the board whose term has not expired on 
the effective date of this section shall serve out the member's unexpired term. 

D. Each member of the board'shall receive a certificate of appointment from the governor and, 
before beginning the member's term of office, shall file with’ the secretary of state,the constitu- 
tional oath of office. The governor;‘may remove any member from the board for, the neglect of any 
duty required by law, for incompetence or, if the member is a licensed architect, for any improper 
or unprofessional conduct. as defined by rules.of the board. 

' E. The board shall elect a chair, a vice chair-and a PATE ALY. and any obhiar officers it deems 
necessary. 
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History: 1978 Comp., § 61-15-3, enacted by Laws 
1979, ch. 362, § 3; 1987, ch. 282, § 4; 2017, ch. 52, § 5. 

Delayed repeals. — For delayed repeal of this section, 
see 61-15-13 NMSA 1978. 

Cross references, — For termination of board, see 61- 
15-13 NMSA 1978. 

For the constitutional oath of office, see N.M. Const., art. 
XX, § 1. 

Repeals and reenactments. — Laws 1979, ch. 362, 
§ 3, repealed former 61-15-3 NMSA 1978, relating to the 
creation of a state board of examiners for architects, and 
enacted a new 61-15-38 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
quired that one of the six architects on the board of ex- 
aminers for architects be from the public sector, and 
made certain technical changes; in Subsection A, after the 
subsection designation, deleted "There is created a" and 
added "The", after "architects", added "is created", and 
after "accredited college of architecture,", deleted "The 
seventh member shall be a public member who is a voting 


member. The public member of the board shall not have - 


been licensed as an architect, nor shall the public mem- 
ber" and added "and one of the six architects shall be from 
the public sector and not in private practice, The seventh 
member shall be a public member who is a voting mem- 
ber. The public member of the board shall not have been 
licensed as an architect, nor shall the public member"; in 
Subsection D, after "as defined by", deleted "regulations" 
and added "rules"; and in: Subsection EH, replaced "chair- 
man" with "chair" throughout the subsection. 
Temporary provisions, — Laws 2017, ch. 52, § 21 pro- 
vided that in carrying out the statutory requirement to 
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replace professional members with public members on the 
board of examiners for architects.and the private investi- 
gations advisory board, the governor shall appoint a pub- 
lic member to replace the applicable professional member 
whose term first expires after the effective date of this act. 
If a vacancy occurs in an applicable professional member 
position prior to the expiration of that term, the governor 


‘ shall appoint a public member, and that position shall be- 


come a public member position. : 

The 1987 amendment, effective June 19, 1987, in 5 he 
first sentence in Subsection A, substituted "seven mem- 
bers" for "five members", in the second sentence substi- 
tuted "six" for "four" at the beginning and inserted "five 
years of which shall have been.in responsible charge of 
architectural projects" following "experience in the pro- 
fession", inserted the present fourth sentence, in the fifth 
sentence substituted "seventh" for "fifth" and inserted 
"who is a voting member" at the end; in Subsection C de- 
leted from the end "terms, and a public member shall be 
appointed upon the occurrence of the first vacancy on the 
board"; added Subsection E; and made numerous minor 
changes in language and punctuation throughout the sec- 
tion. 

"Effective date of this section". — The phrase "effec- 
tive date of this section", referred to near the end of Sub- 
section C, appears in Laws 1979, ch. 362, § 3 which was 
effective on June 16, 1979. 


ANNOTATIONS... 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
Architects §§ 7, 9, 10. 


61-15-4. Powers and duties of the board. (Repealed effective July 1, 


2024.) 


A. The board shall hold at least four regular meetings each year. Any board member failing to 
attend three consecutive regular meetings is automatically removed as a member of the board. A 
majority of the board members constitutes a quorum. 

B. A board member may participate in a meeting of the board by means of a conference tele- 
phone or other similar communications equipment when it is otherwise difficult or impossible for 


the member to attend the meeting in person if: 


(1) each member participating by conference telephone can be identified when speaking; 
(2) all participants are able to hear each other at the same time; and 
(3) members of the public attending the meeting are able to hear all board members who 


speak during the hearing. 


_C, The board may establish committees to carry out the provisions of the Architectural Act. 
The board or any committee of the board shall have the power to subpoena any witness, to ad- 
minister oaths and to take testimony concerning matters within its jurisdiction. It is within the 
jurisdiction of the board to determine and prescribe by rules promulgated in accordance with the 
State Rules Act [Chapter 14, Article 4 NMSA 1978] the professional and technical qualifications 
necessary for the practice of architecture in New Mexico. The board shall adopt and have an offi- 
cial seal, which shall be affixed to all certificates of registration granted, and shall not make rules 
inconsistent with law. 

D. The board may offer, engage in and promote auNeatianat and other activities as it deems 
necessary to fulfill its duty to promote the public welfare. 

E. The board may, for the purpose of protecting the citizens of New Mexico and: promoting cur- 
rent architectural knowledge and practice, promulgate rules establishing continuing education’ 
requirements as a condition of registration renewal, 

F. Members of the board shall receive per diem and mileage as provided i in the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perqui- 
site or allowance. All expenses certified by the board as properly and necessarily incurred in the 
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discharge of its duties, including authorized reimbursement and necessary expenses ‘incident to 
cooperation with like boards of other states, shall be paid by the state treasurer out of the "fund of 
the board of examiners for architects" on the warrant of the secretary of finance and, administra- 
tion issued upon vouchers signed by the chairor the chair's designee; provided, however, that at no 
time shall the total warrants issued exceed the total amount of funds accumulated under the Ar- 
chitectural Act. All money derived from the operation of the Architectural Act, not including fines, 
shall be deposited with the state treasurer, who shall'keep the money in the fund of the board of 
examiners for architects. 

G. The board shall by rule provide for the examinations required for registration. The board 

shall keep a complete record of:all examinations. 
- H. Upon application for registration, upon a prescribed form and upon peariiene by the appli- 
cant of a fee set by the board, the board shall consider the application and shall issue a certificate 
of registration as an architect to any person who submits evidence satisfactory to the board that 
the person is fully qualified to practice architecture. 

I. It is the duty of the board to report. to the district attorney of the district where the PHEDAE 
was committed any criminal violation of the Architectural Act. 

J.’ The board may deny, review, suspend or revoke a registration to practice aveniteeere and 
may censure, fine, reprimand and place on probation and stipulation any architect in accordance 
with the Uniform Licensing oie [Chapter 61, Article 1 NMSA 1978] for any cause as ere in the 
Architectural Act. 

K. The board, in cooperation with the state board of licensure for professional engineers and 
professional surveyors and the board of landscape architects, shall create a joint standing commit- 
tee to be known as the "joint practice committee". In order to safeguard life, health and property 
and to promote public welfare, the purpose of the committee is to promote and develop the high- 
est professional standards in design, planning and construction and the resolution of ambiguities 
concerning the professions. The composition of the committee and its duties and powers shall be in 
accordance with identical resolutions adopted by each board. 

L. Pursuant to the notice and hearing requirements of the Uniform Licensing Act, hie board 
may impose a civil penalty in an amount not to exceed seven thousand five hundred dollars 
($7,500) for each violation on a person found to be engaging in the practice of architecture without 
being registered pursuant to the Architectural Act. Civil penalties shall be deposited to the credit 
of the current school fund as provided in Article 12, Section 4 of the constitution of New Mexico. 


History: Laws 1931, ch. 155, § 3; 1939, ch. 82, § 3; "registration" and added "licensure", and after "engineers 


1941 Comp., § 51-1403; 1953 Comp., § 67-12-3; Laws and", deleted "land" and added "professional"; and added 
1959, ch. 12, § 1; 1963, ch. 48, § 16; 1977, ch. 247, § 174; Subsection L: 
1979, ch. 362, § "4s 1987, ch, 282, § 5; 1999, ch. 263, § 2; The 1999 amendment, effective June 18, 1999, added 
2017, ch. 107, § 1; 2022, ch. 39, § 67. ' Subsections B, D, EB, and J, and redesignated subsequent 
Delayed repeals. — For delayed repeal of this section, subsections accordingly; added the first sentence of Sub- 
see 61-15-18 NMSA 1978, section C; in Subsection F, deleted "except. for the secre- 
The 2022 amendment, effective May 18, 2022, clari- tary who shall receive, in addition, a salary to be set by 
fied that the board ‘of examiners for architects is required the board" at the end of the first sentence, and substituted 
to:follow the provisions of the State Rules Act when pro- "chair or the chair's designee" for "chairman and secretary 
mulgating rules, excluded money collected for fines from. .._ or by two other members and the secretary of the board" in 
being deposited with the state treasurer, and provided the second sentence; in Subsection G, substituted "by rule 
that civil penalties be deposited to the credit ofthe cur- © provide for the examinations required for registration" for 
rent school’ fund; in Subsection:C, after "prescribe by “hold at least once each year an examination of applicants 
rules", added "promulgated in accordance with the State, , for registration, at a time and. place designated by the 
Rules Act", after "certificates of registration granted, and", © board" in the first sentence, and deleted "written or oral" 
deleted "may" and added "shall not’, and: after "make ' at the end of the last sentence; substituted:"criminal viola- 
rules", deleted "not"; in Subsection E, after "knowledge tion" for "person violating any provision" in-Subsection I; 
and practice", deleted "adopt" and added "promulgate"; deleted former Subsection G, relating to the board's right 
in Subsection F, after ' ‘operation of the Architectural Act", to refuse to issue, to suspend, or to revoke any license for 
added "not including fines"; and in Subsection L, after any of the grounds set forth in 61-15-12 NMSA 1978 or for 
"pursuant to the Architectural Act", added the remainder any violation of the Architectural Act; and in Subsection K, 
of the subsection. deleted "architect-engineer-landscape architect" preceding 
The 2017 amendment, effective June 16, 2017, pro- "joint practice committee" in the first sentence, deleted the 
vided that the board of examiners for architects may former second sentence, which read "The committee shall 
impose a civil penalty not to exceed seven thousand five » have as its purpose the resolution of disputes concerning 
hundred dollars ($7,500) for each violation against. any the professions", and added the next-to-last sentence. 
person engaged in the practice of architecture without The 1987 amendment, effective June 19, 1987, in 
a license; in Subsection K, after "state board of", deleted Subsection A substituted "at least four" for "a meeting 
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within sixty days after its members are first appointed ANNOTATIONS 

and thereafter shall hold at least two" in the first sentence . } : f 
and added the last sentence; in Subsection C, in the last No fee charged for registration certificate. —A 
sentence, substituted "fund of the board of examiners for plain reading of Subsection E (now Subsection H) dis- 
architects" for "separate fund hereinafter designated’: closes that the board is required to issue a certificate of 
in Subsection D added the last sentence; in Subsection registration to an applicant upon being satisfied of the ap- 
E substituted "a fee set by the board" for "a fee of fifty plicant's qualifications, No mention is made in the section 
dollars ($50.00)"; in Subsection H in the first sentence, of any fee to be charged for the architect's first certificate 
inserted "and the board of landscape architects" follow- of registration, 1966 Op, Att'y Gen, No, 66-44. 
ing "land surveyors", inserted «"landscape architect" in Application fee not payable in installments. This 
the committee name, and in the second sentence deleted section clearly prescribes an application fee of $50 which 
"two" preceding "professions"; and made minor language must be paid in its entirety at the time the application is 
changes throughout the section. made, There is no provision or even an indication in the 


law which would permit payment of the fee in installments. 
1966 Op. Att'y Gen’ No.’66-44 (rendered under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
Architects §§ 7,9, 10. 


61-15-4.1. Repealed. 


Repeals. — Laws 1987 , ch, 282, § 15 repeals 61-15-4.1 governing the practice of architecture on public projects, 


NMSA 1978, as enacted by Laws 1983, ch. 63, §.1 relat- effective June 19, 1987. For former provisions see the 1986 


ing to development, adoption and enforcement of rules Cumulative Supplement. 


‘61-15-5. Additional duties of the board. (Repealed effective July 1, 
2024.) 


A. The board shall keep a record of its proceedings. The records of the board shall be prima 
facie evidence of the proceedings of the board set forth in the record and a transcript of the record, 
duly certified by the board under seal, shall be admissible in evidence with the same force and ef- 
fect as if the original were produced. 

B. The board shall keep a register of all applications for registration, which shall show the 
name, age and residence of each applicant, the date of application, the applicant's place of busi- 
ness, the applicant's educational and other qualifications, whether an examination was required, 
whether the applicant was rejected, whether a certificate of registration was granted, the date of 
the action of the board and any other information deemed necessary by the board. 

C. Annually, the board shall submit to the governor a report of its transactions of the preced- 
ing year accompanied by a complete statement of the receipts and expenditures of the board, The 
report shall be available to the public, 

D. Board records and papers that are of a confidential nature and are not public records in- 
clude examination material for examinations not yet given, file records of examination problem 
solutions, letters of i inquiry and references concerning applicants, board inquiry forms concern- 
ing applicants and investigation files. All data, communications and information acquired by the 
board relating to actual or potential disciplinary action is confidential and shall not be disclosed 
except to the extent necessary to fulfill the duties of the board. 

E. A roster showing the names and addresses of all registered architects.shall be prepared 
annually by the board and shall be made available to each registered architect.and placed.on file 
with the secretary of state. Copies of the roster may be distributed or sold to the public. .. 

F. The board shall, by rule, set application, registration, renewal, examination and other fees. 

G. The board may, by rule, set criteria for the training of intern architects. 


History: Laws 1931, ch. 155, § 4; 1989, ch, 82, § 4; to fulfill the duties of the board; and in Subsection D, after 


1941 Comp., § 51- 1404; 1953 Comp., § 67-12-4; 1987, "shall not be disclosed", added "except to the extent neces- 
ch. 282, § 6; 1999, ch. 263, § 3;'2017, ch. 107, § 2. » sary to fulfill the duties of the board". ' 

Delayed repeals, — For delayed repeal of this section, ..... The 1999 amendment, effective June 18, 1999, in Sub- 
see 61-15-13 NMSA 1978, section C, deleted "on or before August 30" following "An- 

The 2017 amendment, effective June 16, 2017, pro- “nually", deleted "attested by affidavits of its chairman and 
vided an exception to the provision prohibiting the dis- secretary" at the end of the first sentence, and added the 
closure of certain confidential data, communications and last’ sentence; in Subsection D, deleted "where any inves- 
information, allowing for the board of examiners for archi- tigation is still pending and other materials of like confi- 
tects to disclose such information to the extent necessary dential nature” at the end of the first sentence, and added 
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the last sentence; in Subsection E, inserted "annually", ANNOTATIONS 


deleted reference to a supplement to the roster, and sub- 
stituted "shall be made available" for "shall be mailed"; Am. Jur. 2d, A.L.R. and C.J.S, references, — 5 Am. 


and added Subsections F and G. Jur. 2d Architects § 1 et seq, 
The 1987 amendment, effective June 19, 1987, re- 6 C.J.S, Architects § 7. 

wrote the section to the extent that a detailed comparison 

is impracticable. 


61-15-6. Requirements for registration. CHepEalsds effective July 1, 
2024.) 


A. To be eligible for registration, a person shall be of good character and repute. 

B. An applicant for registration shall submit evidence satisfactory to the board that the appli- 
cant is fully qualified to practice architecture in New Mexico. 

C. All applicants for registration shall be required to pass any examinations required by the 
board. 

D. All applicants for registration shall be required to complete all forms and affidavits required 
by the board. 

EK. An applicant for registration by examination shall have: 

(1) a professional degree from an architectural program accredited by the national archi- 
tectural accreditation board or its equivalent as prescribed by rule; 

(2) certified completion of the architectural experience program of the national council of 
architectural registration boards; and 

(3) passed all divisions of the architectural registration examination. 

F. A person registered as an architect in another jurisdiction who has been certified by the na- 
tional council of architectural registration boards may apply for registration without an examina- 
tion by presenting for review by the board: 

(1) a certificate of good standing issued by the national council of architectural feere 
tion boards or its equivalent as prescribed by rule; 

(2) evidence satisfactory to the board of qualification in comprehensive design as pre- 
scribed by rule of the board; and 

(8) evidence satisfactory to the board of meeting all of the requirements prescribed by rule 
of the board. 

G. A person registered as an architect in another jurisdiction who has held the registration in 
a position of responsibility for a period of time as prescribed by the rule of the board and who does 
not have a certificate issued by the national council of architectural registration boards may ap- 
ply for registration by presenting evidence of broad experience as an architect, as required by rule 
of the board, of academic training and work experience directly related to architecture, including 
evidence satisfactory to the board of qualification in comprehensive design. | 

H. No sole proprietorship, partnership, corporation, association or other business entity shall 
be registered under the Architectural Act. No sole proprietorship, partnership, corporation, asso- 
ciation or other business entity shall practice or offer to practice architecture in the state except as 
provided in Subsections I, J and K of this section. — 

I. Registered architects may practice under the Architectural Act as individuals or through 
partnerships, associations, corporations or other business entities. 

J. In the case of practice through a business entity primarily offering architectural services, at 
least one of the owners shall be a registered architect under the Architectural Act, and registered 
architects shall control a majority interest in the business entity. All plans, designs, drawings, 
specifications or reports issued by or for the business entity for a project physically located within 
New Mexico shall bear the seal of a registered architect who shall be responsible for such work. 

K. In the case of-practice through a business entity primarily offering engineering services, 
registrants under the Architectural Act or licensees under the Engineering and Surveying Prac- 
tice Act [Chapter 61, Article 23 NMSA 1978] may offer architectural services; provided that: 

(1) an architect registered in New Mexico is in responsible charge of the architectural ser- 
vices of the business entity and has the authority to bind the entity by contract; 
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(2) the architect in responsible charge provides the board with an affidavit documenting 


the architect's authority; 


(3). all plans, designs, drawings, specifications or reports that are involved in the practice 
and issued by or for the business shall bear the seal and signature of the architect in responsible 


charge of the work when issued; and 


(4) the architect shall notify the board of a termination of the architect's authority. 

L. A business entity that offers project delivery through a teaming of architectural and con- 
struction services‘may render architectural services only with an architect in responsible charge 
who is registered in New Mexico. This provision does not apply to business entities providing ser- 
vices that are exempted by Section 61-15-9 NMSA 1978. 


History: Laws 1981, ch. 155, § 5; 1939, ch. 82, § 5; 
1941 Comp., § 51-1405; 1953 Comp., § 67-12-5; Laws 
1979, ch. 362, § 5; 1987, ch, 282, § 7; 1999, ch. 263,.§ 4; 
2017, ch. 107, § 3. 

Delayed repeals, — For delayed repeal of this section, 
see 61-15-18 NMSA 1978. 

Cross references. — For registration fee, see 61-15-4E 
NMSA 1978. 

For the Parental Responsibility Act, see Chapter 40, Ar- 
ticle 54 NMSA 1978. 

For.the incorporation of architects as a professional cor- 
poration, see 53-6-1 NMSA 1978 et seq. 

The 2017 amendment, effective June 16, 2017, revised 
the requirements for applicants to receive a certificate of 
registration as an architect, including completion of the 
architectural experience program of the national council 
of architectural registration boards, submission of evi- 
dence satisfactory to the board of examiners for architects 
of the applicant's qualification in comprehensive design, 
and in the case of practice through a business entity, re- 
quired that registered architects control a majority inter- 
est in the business entity, and provided rules for business 
entities primarily offering engineering services and for 
business entities offering project delivery through a team- 
ing of architectural and construction services; in Subsec- 
tion E, Paragraph E(2), after completion of the", deleted 
"intern training" and added "architectural experience"; in 
Subsection F, in the introductory clause, after "present- 
ing", added "for review by the board", in Paragraph F(2), 
after "qualification in", added "comprehensive", after "de- 
sign", deleted "for seismic forces" and added "as prescribed 
by rule of the board; and", and added Paragraph F(3); in 
Subsection G, after "responsibility for", deleted "at least 
five years" and added "a period of time as prescribed by 
the board", and after "related to architecture", added "in- 
cluding evidence satisfactory ‘to the board of qualification 
in comprehensive design"; in Subsection J, after "through 
a", deleted "partnership" and added "business entity pri- 
marily", after "one of the", deleted "partners" and added 
"owners", after "Architectural Act, and", added "registered 
architects shall control a majority interest in the business 
entity", and after "issued by or for the", deleted "partner- 
ship" and added "business entity for a project physically 
located ‘within New Mexico"; in Subsection K, in the intro- 
ductory clause, after "business entity", deleted the former 
language, which related to registered.architects being in 
responsible charge of the activities of the business entity, 
and added the current language, and added Paragraphs 
K(1) through K(4); and added Subsection L. 

The 1999 amendment, effective June 18, 1999, rewrote 
Subsection B, which formerly read "An applicant for regis- 
tration shall have been actively engaged for eight years or 
more in architectural work of a character satisfactory to 
the board. However, each year of teaching or study of ar- 
chitecture satisfactorily completed in a school of architec- 
ture of a standing satisfactory to the board shall be equiv- 
alent to one year of professional experience, In addition, 
effective January 1, 1990, an applicant for examination for 


registration must have a professional degree from an ac- 


‘erédited architectural program in order to be eligible for 


the examination for registration"; substituted "any exami- 
nations required" for "a written examination and may be 
required to pass an oral examination as required" in Sub- 
section C; deleted former Subsection D, which read "In de- 
termining the qualifications of applicants for registration 


_ as architects, a majority vote of the members of the board 
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shall be required"; added Subsections D to G, and redesig- 
nated the subsequent subsections accordingly; inserted "or 
other business entity" twice in Subsection H; inserted "or 
other business entities" in Subsection I; inserted "offering 
architectural services" in Subsection J; and in Subsection 
K, substituted "business entity" for "association or corpo- 
ration" throughout the subsection, substituted "is an em- 
ployee of the business entity with the authority to bind the 
entity by contract" for "has the authority to bind the as- 
sociation or corporation by contract" in the first sentence, 
substituted "responsible charge" for "direct supervision" in 
the next-to-last sentence, and added the last sentence. 
The 1987 amendment, effective June 19, 1987, divided 
the former Subsection A into the present Subsections A 
and B and relettered the subsequent subsections; in Sub- 
section B substituted "professional experience" for "such 
active engagement" at the end of the second sentence and 
added the third sentence; in Subsection D deleted the for- 
mer last sentence which read "In case the board denies 
the issuance of a certificate to an applicant, one-half of the 
registration fee deposited shall be'returned by the board 
to the applicant"; in Subsection E substituted "sole pro- 
prietorship" for "firm" where it appears in the first and 
second sentences, deleted "joint stock" preceding "associa- 
tion" both places that word appears and substituted "F, G 
and H" for "EK, F and G"; in Subsection F substituted "in- 
dividuals or through partnerships" for "individual part- 
ners or through joint stock"; in Subsection H deleted "joint 
stock" preceding "association" in five places, and substi- 
tuted "direct supervision of" for "responsible charge of and 


directly responsible for" at the end; and‘made minor lan- 


guage changes throughout the section. 
ANNOTATIONS 


United States citizenship is not required to be an 
architect licensed to practice in New Mexico. 1941-42 Op. 
Att'y Gen. No. 42-4177. 

Applicant entitled to 50% refund upon examina- 
tion failure. — Because failure to pass the examinations 
required by the board is a statutory basis for refusal of the 
registration certificate, the board must refund to the ap- 
plicant 50% of the registration fee he deposited. 1966 Op. 
Att'y Gen. No. 66-79. 

Full fee required with subsequent application. — 
A failure of all or a portion of the examination required 
by the board necessitates the denial, of the issuance of a 
certificate of registration to an applicant, and the appli- 
cant must then pay the full application fee before he may 
again be considered by the board for issuance of a certifi- 
cate of registration even though he might not be required 
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to take all sections of the examination on his subsequent Practice of architecture by corporation, 56 A.L.R.2d 726. 
attempts. 1966 Op. Att'y Gen. No, 66-79 (rendered under Revocation or suspension of license to practice architec- 
prior law). ture, 58 A.L.R.3d 543. 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 5 Am. Grant or denial of license to practice architecture, 2 
Jur. 2d Architects § 1 et.seq. A.L.R.4th'1108. ss.) by cya 
Validity of license statute or ordinance which discrimi- 6 C.J.S. Architects §§ 7 to 15, 


nates against nonresidents, 61 A.L.R, 337, 112 A.L.R. 63, 


61-15-7. Certificates of registration. (Repealed effective July 1, 2024.) 


A. The board shall issue a certificate of registration to each architect. An architect may, upon 
registration, obtain the seal of the design authorized by the board, which bears the registrant's 
name and the legend "Registered Architect—State of New Mexico"..All plans, specifications, 
plats and reports prepared by an architect or under an architect's responsible charge shall be 
signed and sealed by that architect, including all plans and specifications prepared by an archi- 
tect or under an architect's responsible charge on work described in Subsection B of Section 61- 
15-9 NMSA 1978. 

B. Certificates of registration shall be valid for a period of time as set by rule and shall be in- 
valid after the date of expiration unless renewed. 

C. , Except as provided in Section 61-1-34 NMSA 1978, issuance or renewal may be effected at 
any time prior to expiration by the payment of a fee in an amount set by the board. Fees shall be 
paid to the board. 

D. The failure on the part of any registrant to renew a certificate prior to expiration shall not 
deprive that’ person of the right of renewal within three years of the expiration date of the certifi- 
cate. Except as provided in Section 61-1-34 NMSA 1978, reinstatement. of the certificate may be 
effected in a manner prescribed by rule and may include penalties and fees. 

E. Except as provided in Section 61-1-34 NMSA 1978, renewal of'a certificate that has been ex- 
pired for more than three years shall require a demonstration of continued proficiency and qualifi- 
cation to practice architecture in addition to payment: ab Sagecrasieg and fees and such other require- 
ments as may be required by rule. 


Historm Laws 1981, ch. 155, § 6; 1939, ch. 82,.§ 6; month or a fraction of a month that the payment for re- 
1941 Comp.,.§ 51-1406; 1953 Comp.,, § 67-12-6; Laws newal is delayed", and added the last sentence; and added 
1961, ch. 158, § 1;,1975, ch. 175, § 1; 1979, ch. 362, §.6; Subsection EF. 


1987, ch. 282, § 8; 1999, ch. 263, § 5; 2021, ch. 92, § 12, The 1987 amendment, effective June 19, 1987, i in Sub- 
Delayed repeals, — For delayed repeal of this section, section C deleted from the end of the first sentence "but 

see 61-15-13, NMSA 1978. not to exceed fifty dollars ($50,00) for a legal resident and 
The 2021 amendment, effective June 18; 2021, pro- one hundred dollars ($100) for a nonresident" and deleted 

vided for the waiver of certificates. of registration fees for from the last sentence "the secretary of" preceding "the 

military service members and veterans; in Subsection C, board"; in Subsection D deleted the former last sentence 

added "Except as provided in Section 61-1-34 NMSA 1978, which read "The maximum fee for a, delayed renewal 

issuance or’; and in Subsections D and E, added "Except shall not. exceed twice the normal fee for each and every 

as provided in Section 61-1-34.NMSA 1978", year that registrant remains in default"; and made minor 
The 1999 amendment, effective June 18, 1999,.in Sub- changes in language and punctuation throughout the sec- 

- section A, added the first sentence, and substituted the tion, 5 
language beginning "prepared by an architect or under" 
for "issued by a registrant shall be stamped with the seal ANNOTATIONS 


Initial registration certificate free. — This section 
does not provide for any registration fee to be collected at 
the time the applicant has been accepted by the board as 
being entitled to registration as a New Mexico architect, 
Thus, a New Mexico architect appears to be entitled to his 
original certificate of registration free of charge. 1966 Op. 


during the life of a registrant's.certificate" in the last sen- 
tence; substituted "be valid for a period of time as set by 
rule and shall be invalid after the date of expiration" for 
“expire on the last day of December following their issu- 
ance or renewal and shall be invalid after that date" in 
Subsection B; in Subsection C, substituted "prior to expi- 


ration" for "during December" in the first sentence, and Att'y Gen. No. 66-44.) 
deleted the former second sentence, which read "The reg- Am. Jur, 2d, A.L.R: and C.J.8. references. — 5 Am 
istrant shall satisfy the board that he is still proficient Jurv2d Aywhitedts 81 -et seq. ind ‘ 
and qualified to practice architecture, as required by the Failure of architect to procure license as affecting valid- 
board"; in Subsection D, substituted "prior to expiration ity or enforceability of contracts, 30 A.L.R. 851, 42 A. LR. 
for. "annually in December", substituted "within three 1226, 118 A.L.R. 646, ; 
years of the expiration date of the certificate" for "there- » What amounts:to architectural or engineering services 
after, but the fee to be paid for the renewal of a certificate within license requirements, 82 A.L.R.2d 1013. 
after December shall be increased ten percent for each 6 C.J.S. Architects §§ 7 to 15. 
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61-15-8. Exemptions; from registration. (Repealed effective July 1, 
2024.) 


A. The following are exempt from the provisions of the Architectural Act: 

(1) architects who have no established places of business in this state and who are not 
registered pursuant to the Architectural Act may act as consulting associates of an architect regis- 
tered under the provisions of the Architectural Act; provided that the architects are registered as 
architects in another jurisdiction; and 

(2). architects acting solely as officers or employees of the United States or any interstate 
railroad system or architects acting on a federally owned site where architectural services are per- 
formed only on that site and are subject to federal jurisdiction. 

B. Nothing in the Architectural Act shall prevent a registered architect from employing non- 
registrants to work under the architect's responsible charge. 


History: Laws 1981, ch. 155, § 7; 1939, ch. 82, § 7; any building, enlargements, constructions or alterations 
1941 Comp., § 51-1407; 1953 Comp., § 67-12-7; 1987, were prepared". 
ch. 282, § 9; 1999, ch. 263, § 6; 1999, ch. 272, § 28; 2017, The 1987 amendment, effective June 19, 1987, substi- 
ch. 107, § 4. tuted "the Architectural Act" for "this Act" throughout the 
Delayed repeals. — For delayed repeal of this section, section; redesignated the former Subsections Band C as 
see 61-15-13 NMSA.1978. Paragraph (1) and (2) of Subsection A; deleted the former 
The 2017 amendment, effective June 16, 2017, pro- Subsection D as set out in the 1986 Replacement Pam- 
vided an additional exemption from the provisions of the phlet; redesignated the former Subsection Eas Subsec- 
Architectural Act; in Subsection A, Paragraph A(2), after tion B; and‘in Subsection B, deleted "clerks of the work" 
"railroad system", added "or architects acting on a feder- preceding "superintendents" near the beginning and sub- 
ally owned site where architectural services are performed stituted "direct supervision" for "Immediate personal su- 
only on that site and are subject to federal jurisdiction". pervision" near the end; and made minor changes in lan- 
The 1999 amendment, effective June 18, 1999, in the guage and punctuation throughout the section. 


catchline, added "from registration"; rewrote Subsection 


A(1), which formerly read "architects who are not legal ANNOTATIONS 

residents of and have no established places of business Substantial compliance suffices. — Where an in- 
in this state who are acting as consulting associates of a dependent school district hires a registered and resident 
legal resident architect registered under the provisions of New Mexico architect to design and supervise the con- 


the Architectural Act, provided the nonresident architects 
are qualified for such professional service in their own 
state or country; and"; and rewrote Subsection B, which 
formerly read "Nothing in the Architectural Act shall 
prevent the draftsmen, students, superintendents and 


struction of a new junior high school and employs a firm of 
out-of-state architects and engineers and where'the work 
is commenced and the architectural design, preliminary 
surveys and climate control is complete, the New Mexico 
architect dies, prior to the actual finalization of the plans, 


other employees of lawfully practicing architects under substantial compliance exists with the Architectural Act. 
the provisions of the Architectural Act from acting under The school district may construct the proposed project 
the instructions, control or supervision of the employer or based upon the plans completed by the out-of-state firm: 


shall prevent the employment of superintendents on the 


Y ' Wert However, it must be ‘emphasized that any further archi- 
construction, enlargement or alterations of buildings or 


tectural services of any nature must be performed by a 


any appurtenances thereto or shall prevent those superin- registered resident pursuant: to Section 67-12-8 (now Sec- 
tendents from acting under the direct supervision of reg- tion 61-15-9 NMSA 1978). 1965 Op. Att'y Gen. No. 65-07. 
istered architects by whom the plans and specifications of Law reviews. — For note, Police Power and the De- 


sign of Buildings," see 5 Nat. Res. J. 122 (1965). 


61-15-9.. Project exemptions. (Repealed effective July 1, 2024.) 


A. ‘The state and its political subdivisions are not exempt from the requirements of the Archi- 
tectural Act. 

B. A person who is not an architect may prepare building Hin and aWaaini sarees unless the 
building plans and specifications involve public safety or health, but the work shall be done only on: 

(1) single-family dwellings not more than two stories in height; 

(2), multiple dwellings not more than two stories in height containing not more than four 
dwelling units of wood-frame construction; provided that this paragraph shall not be.construed to 
allow a person who is not registered under the Architectural Act to design multiple clusters of up 
to four dwelling units each to form apartment or condominium complexes where the total exceeds 
four dwelling units on any lawfully divided lot; 

(3) garages or other structures not more than two stories in height that are appurtenant 
to buildings described in Paragraphs (1) and (2) of this subsection; or 
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(4) nonresidential buildings, as defined in applicable state or local building codes, un- 
less the building code official having jurisdiction has found that the submission of plans, draw- 
ings, specifications or calculations prepared and designed by an architect or engineer licensed 
by the state is necessary to obtain compliance with minimum standards governing the prepara- 
tion of building plans and specifications adopted by the construction industries division of the 
regulation and licensing department. The construction industries division shall set, by rule; 
minimum standards for preparation of building plans and specifications pursuant to this para- 
graph. 

C. Nothing in the Architectural Act shall:require the state or a nolitical subdivision of the 
state to secure the services of an architect or engineer for a public work project that consists 
of repair, replacement or remodeling if the alteration does not affect structural or life safety 
features of a building and does not require the issuance of a building permit under any ap- 
plicable code. 

D. A New Mexico registered professional engineer who has complied with all the laws of New 
Mexico relating to the practice of engineering has a right to engage in 'the incidental practice, 
as defined by rule, of activities properly classified as architectural services; provided that the 
engineer does not make any representation as being an architect or as performing architectural 
services; and further provided that the engineer performs only that part of the-work for which 
the engineer is professionally qualified and uses qualified professional engineers, architects or 
others for those portions of the work in which the contracting professional engineer is not quali- 
fied. The engineer shall assume all responsibility for compliance with all laws, codes, rules and 
ordinances of the state or its political subdivisions pertaining to documents bearing an engineer's 
professional seal. 


History: Laws 1931, ch. 155, § 8; 1939, ch. 82, § 8; : ANNOTATIONS 


1941 Comp., § 51-1408; 1953 Comp., § 67-12-8; Laws . 

1963, ch, 279, § 2; 1971, ch. 190; §.1; 1975, ch. 247, § Substantial compliance suffices, — Where an in- 
1; 1977, ch. 58, § 1; 1979, ch. 862, § 7; 1981, ch. 75, § 1; dependent school district hires a registered and resident 
1983, ch. 63, § 2; 1987, ch. 282,-§ 10; 1999, ch. 263, § 7; New Mexico architect to designiand supervise the con- 
1999, ch. 272, § 29; 2017, ch. 107, § 5. struction of a new junior high school and employs a firm of 

Delayed repeals. — For delayed.repeal.of this section, out-of-state architects and engineers and where the work 
see 61-15-18 NMSA 1978. is commenced and the architectural design, preliminary 

The 2017 amendment, effective June 16, 2017, revised surveys and. client control is complete, the New Mexico 
certain exemptions from the requirements of the ‘Architec- architect dies, prior to the actual finalization of the plans, 
tural Act; in Subsection B, Paragraph B(4), after "as de- substantial compliance exists with the Architectural Act. 
fined in", deleted "uniform" and added "applicable state or The school district may construct the proposed project 
local", after "building", deleted "code" and added "codes'; based upon the plans completed by the out-of-state firm, 
and after "shall set, by"; deleted "regulation" and added However, it must be emphasized that any further archi- 
"rule"; and in Subsection D, after ''the engineer does not"; tectural services of any nature must be performed by a 
dilated hal hitsself outttedbet and. added "make, any rep- registered resident of New Mexico. pursuant to this sec- 
resentation as being". ., tion, 1965, Op. Att'y Gen. No, 65-07, 

The 1999 amended; efactints fer 18, 1999, re- Unlicensed architect allowed on less than three- 
wrote the catchline, which formerly read "Restrictions"; storied residence. — An individual, firm, or corporation 
rewrote Subsection A, which related to public work; A may practice architecture without being registered, where 
Subsection B, in the introductory language, substituted the work is done on residences of less than three stories. 
the language ending "building plans, and specifications" 1933-34 Op. Att'y Gen. No. 33-560. 
for "Nothing in the Architectural Act shall prevent any _ Licensed engineer not restricted. — A professional 
person from preparing building plans and specifications licensed engineer does not violate this section by drawing 
without being registered", in Subsection C, substituted | plans and constructing a building, since authority to do 
the language beginning "if the alteration does not affect" so is conferred upon him by law, 1939-40 Op. Att'y Gen, 
for "of nonstructural elements of an existing structure’; No. 39-3126 (rendered prior to enactment of Engineering 
and added Subsection D. and Land Surveying Practice Act). 

The. 1987 amendment, effective June 19, 1987, in Licensed engineers.not affected. — Section 10 of 
Subsection B, in the opening clause, substituted "build- Laws 1939, ch, 82 does not repeal the matter pertaining 
ing plans" for "architectural plans" the first occurrence, to engineers in 67-21-1 to 67-21-25, 1953'Comp. (now re- 
substituted "building plans" for "plans" the second occur- pealed) since these acts must be read separately, similar 
rence and deleted from the end "residences of less than powers being conferred upon professional engineers as 
three stories or the work shall. be done on commercial, in- are granted to architects in this act. 1939-40 Op. Att'y 
dustrial or, semi-public buildings, the construction cost of Gen. No. 39-3205 (rendered prior to enactment of Engi- 
which does not exceed eighty thousand dollars ($80,000)", neering and Land Surveying Pr actice Act). 
and added Paragraphs (1) through (4); and deleted the Law reviews. — For note, "Police Power and the De- 
former Subsection C as set out in the 1986 Replacement sign of Buildings," see 5 Nat. Res. J. 122 (1965). 

Pamphlet and redesignated the former Subsection D ac- Am. Jur, 2d, A.L.R. and CIS. references. — 5 Am, 
cordingly. IC Jur. 2d Architects § Fetseq.) UOC 


6 C.J.S. Architects §§ 3, 7. 
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61-15-10. Violations; penalties. (Repealed effective July 1, 2024.) 


A. A person who knowingly uses a forged architectural registration seal on a document for the 
purpose of permitting the constructing of a building for human habitation or occupancy is guilty of 
a fourth degree felony, punishable pursuant to Section 31-18-15 NMSA 1978. 

B. Each of the following acts constitutes a misdemeanor, punishable pursuant to Section 31- 
19-1 NMSA 1978: 

(1) willfully forging or giving false evidence of any kind to the board or any board member 
for the purpose of obtaining a certificate of registration as an architect; 

(2) using, or attempting to use an expired, suspended or revoked certificate of registration 
as an architect; 

(3) using or permitting another to use the person's official architect's seal to stamp or seal 
any documents that have not been prepared either by the architect or the architect's responsible 
charge; 

(4) engaging or offering to engage in the practice of architecture, unless exempted or any 
registered to do so under the Architectural Act; 

(5) using a designation tending to imply to the public that the person is an architect un- 
less: : 

(a) the person is duly registered to do so under the provisions of the Architectural Act; 
.(b) the title containing the designation is allowed by rule of the board; or 
(c) the title containing the designation does not imply that the person using the des- 
ignation, when describing occupation, business name or services, is offering to perform architec- 
tural services; or 

(6), procuring, aiding or abetting any violation of the provisions of the Architectural,Act or 
the rules adopted by the board. 

C. If, after a disciplinary hearing conducted in accordance ai the Bao Licensing Act 
[Chapter 61, Article 1 NMSA 1978], the board determines that based on the evidence, a person 
committed a violation pursuant to the Architectural Act, the board, in addition to any other sanc- 
tion, shall. issue-an order that imposes a civil penalty not to exceed seven thousand five hundred 
dollars ($7,500) for each violation on the ae In Sage the amount of the civil penalty, 
the board shall consider: 

(1) the seriousness of the violation; 

(2). the degree of harm inflicted on individuals or the public; is 

(3) the economic benefit received by the person due to the violation; 

(4). the person's history of violations; and 

(5) any other aggravating or mitigating factors relating to the violation. 


History: 1978 Comp., § 61-15-10, enacted by Laws substituted "pursuant to Section 31-19-1 NMSA 1978" 


1979, ch. 362, § 8; 1987, ch. 282, § 11; 1999, ch, 263,§ 8; for "upon conviction by a fine of not less than two hun- 
2017, ch, 107, § 6; 2022, ch. 39, § 68. dred fifty dollars ($250) or more than one thousand dol- 
Delayed repeals. — For delayed repeal of this section, lars’ ($1,000) or by imprisonment. not to’ exceed ‘three 
see 61-15-18 NMSA 1978. t months or both"; redesignated the former subsections as 
Cross references. — For ceding fines to the current numbered paragraphs under Subsection B; deleted for- 
school fund, see N.M. Const., art. XII, § 4. mer Subsection A, which read "presenting or attempting 
The 2022 amendment, effective May 18, 2022, clari- to file as his own the certificate of registration as an ar- 
fied that the board of examiners for architects is required chitect of another person"; deleted former Subsection C, 
to follow the provisions of the Uniform Licensing Act for which read "falsely impersonating any other practitio- 
disciplinary matters; and in Subsection C, after "disciplin- ner"; deleted "as defined in Section 61-15-2 NMSA 1978" 
ary hearing", added "conducted in accordance with the — following "practice of architecture” in Subsection B(4); 
Uniform Licensing Act". rewrote, Subsection B(5), which formerly read "using in 
The 2017 amendment, effective June 16, 2017, pro- connection with his name any designation tending to 
vided that the board of examiners for architects shall imply that he is a registered or licensed architect"; and 
impose civil penalties not to exceed seven thousand five’ added Subsection B(6), 
hundred dollars ($7,500) for each violation of the Archi- The 1987 amendment, effective June 19, 1987, in 
tectural Act, and provided considerations for determining the opening clause substituted "two hundred fifty dol- 
the amount of the civil penalty; and added Subsection C. lars ($250) or more than one thousand ($1,000)" for “one 
The 1999 amendment, effective June 18, 1999, hundred. dollars ($100) nor more than five hundred dol- 
added Subsection.A, redesignated the formerly undesig- lars ($500)", in Subsection F substituted "registered" for 
nated introductory language of the section as the intro- "licensed" following "unless exempted or duly"; and made 
ductory language of Subsection B, and in that language, minor language changes throughout the section. 
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ANNOTATIONS .... 4. by any individual or firm in-New Mexico not registered 
‘ : : : : as such in this state. 1949-50 Op. Att'y Gen. No, 49-5241. 
Designation "architect" restricted to those regis- Am. Jur. 2d, A.L.R. and CJ.S, references. — 5 Am. 
tered. — The designation of "architect" may not be used Jur. 2d Architects § 23 et seq. 


6 C.J.S. Architects § 3. 


61-15-11. Criminal offender's character evaluation. (Repealed effective 
July 1, 2024.) 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern any 
consideration of criminal records required or permitted by the Architectural Act [61-15-1.1 NMSA 
1978]. 


History: 1953 Comp., § 67-12-10, enacted by Laws The 1987 amendment, effective June 19, 1987, sub- 
1974, ch, 78, § 20; 1987, ch. 282, § 12. stituted "the Architectural Act" for "Sections 67-12-1 


Delayed repeals. — For delayed repeal of this section, through 67-12-10 NMSA 1953", 
see 61-15-13 NMSA 1978. ' 


61-15-12. Disciplinary actions. (Repealed effective July 1, 2024.) 


A. In accordance with the provisions of the Uniform Licensing Act [61-1-1 through 61-1-31 
NMSA 1978], the board may refuse to issue, may suspend or may revoke any certificate of reg- 
istration as an architect, and the board may impose disciplinary conditions, including a letter of 
censure or reprimand, a civil penalty pursuant to Section 61-15-10 NMSA 1978, probation, peer 
review, remedial education and testing and other conditions as deemed necessary by the board to 
promote the public welfare, upon satisfactory proof being made to the board that the registrant 
has: 

(1) engaged in any fraud or deceit in obtaining a certificate of registration; 

(2) made a false statement under oath or a false affidavit to the board; 

(3) engaged in gross agg incompetency or misconduct in the practice of architec- 
ture asset forth by rule; . 

(4) stamped with the vauibirenitts official seal any plans, specifications, plats or fopeiita in 
violation of the Architectural Act; 

(5) practiced architecture without a valid and current registration in the jurisdiction in 
which the practice took place; 

(6) made any representation as being an architect without having a valid and current 
certificate of registration as an architect in the jurisdiction in which the representation took place; 

(7) violated any provisions of the Architectural Act or the rules adopted by the board; 

(8) refused to accept or to respond to a certified mail communication from the board; 

(9) failed to provide the board or its representatives in a timely manner all documentation 
or information in the registrant's possession or knowledge that has been requested by the board 
for the purposes of investigation of an alleged violation of the Architectural Act or the rules ad- 
opted by the board; 

(10) procured, aacledt or abetted a violation of the Architectural Act or: the rules adopted by 
the board; 

(11) failed to comply with the minimum standards of the practice of architecture; 

(12) habitually or excessively used intoxicants or controlled substances; or 

(18) failed to report to the board any adverse actions taken against the registrant by an- 
other jurisdiction, any professional organization, any governmental or law enforcement agency or 
any court for an act or conduct that would constitute grounds for actions as provided by this sec- 
tion. 

B. The board may deny access to examination, may refuse to issue, may suspend or may revoke 
any certificate of registration as an architect: 

(1) for any applicant found to have violated any provision of the Architectural Act or the 
rules adopted by the board; or 

(2) for any registrant or applicant who is convicted of a felony. 
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C. Disciplinary proceedings may be instituted by any person, shall be instituted by sworn com- 
plaint and shall conform to the provisions of the Uniform Licensing Act. Any party to a hearing 
may obtain a copy of the hearing record upon payment of the costs for the copy. 

D. The board may modify any prior order of revocation, suspension or refusal to issue a cer- 
tificate of registration of an architect, but only upon a finding by the board that there no longer 
exist any grounds for disciplinary action; provided, however, that any. cessation of the practice of 
architecture for twelve months or more shall require the architect to undergo such additional ex- 
amination as the board determines necessary. 

E. Nothing in the Architectural Act shall be construed as requiring the board to report, for the 
institution of proceedings, minor violations of that act; provided that the board, after an informal 
hearing, determines that the public interest will be adequately served by a suitable written notice 
or warning or by the suspension of the offender's license or certificate of registration for a period 
not to exceed thirty days. 

F. The applicant or registrant shall be liable for all costs of disciplinary proceedings unless 
exonerated and shall be liable for all costs associated with monitoring compliance with any disci- 
plinary action. 


History: 1978 Comp., § 61-15-12, enacted by Laws or applicant is" in the introductory language, in Para- 
1979, ch. 362, § 9; 1987, ch. 282, § 13; 1999, ch. 263, § 9; graph (1) substituted."engaged in" for "found guilty by 
2017, ch. 107, § 7. the board of", added Paragraph (2), in Paragraph (8) sub- 

Delayed repeals, — For delayed repeal of this section, stituted "engaged in" for "guilty of" and inserted "as set 
see 61-15-18 NMSA 1978. forth by rule", in Paragraph (4) substituted "stamped" for 

The 2017 amendment, effective June 16, 2017, included "guilty of stamping", in Paragraph’ (5) substituted "prac- 
the civil penalties provided for in Section 61-15-10 NMSA ticed" for "guilty of practicing" and "registration in the 
1978 in the types of disciplinary action that’ the board of jurisdiction in which the practice took place" for "license", 
examiners for architects may impose for misconduct by reg- in Paragraph (6) substituted "represented" for "guilty 
istered architects; and in Subsection A, in the introductory of representing" and added "in the jurisdiction in which 
clause, after "censure or reprimand", deleted "an administra- the representation took place" at the end, deleted former 
tive" and added "a civil", and after "penalty", added "pursu- Paragraph (6) which read "guilty of dishonorable or un- 
ant to Section 61-15-10 NMSA 1978", and in Paragraph A(6), professional conduct as defined by regulation of the board; 
after the paragraph designation, deleted "represented him- or", deleted former Paragraph (7) which read "convicted of 
self to be" and added "made any representation as being". a felony", and added Paragraphs (7) to.(13);,added Subsec- 

The 1999 amendment, effective June 18, 1999, re- tion B, redesignating subsequent subsections accordingly; 
wrote the section heading, which formerly read "Refusal, deleted "license or" preceding "certificate of registration" 

, suspension or revocation of certificate of registration"; in in Subsection D; and added Subsection F. , 
Subsection A, in the introductory language, substituted The 1987 amendment, effective June 19, 1987, in Sub- 
the language beginning "and the board may impose disci- section A added Paragraph (7) and made minor changes 


plinary conditions" for "upon the grounds that the licensee in language: 


61-15-13. Termination of agency life; delayed repeal. (Repealed 
_ effective July 1, 2024.) 


The board of examiners for architects is terminated on July 1, 2023 pursuant to the provisions 
of the Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate ac- 
cording to the provisions of the Architectural Act until July 1, 2024. Effective July 1, 2024, the 
Architectural Act is repealed. 


History: Laws.1979, ch. 362, § 10; 1981, ch. 241, § Article 15 NMSA 1978", substituted "July 1, 2005" for 


28; 1988, ch. 63, § 8; 1987, ch. 282, § 14; 1987, ch. 333, § "July 1, 1999" and inserted "provisions of the" in the first 
8; 1993, ch. 88, § 4; 1999, ch. 263, § 10; 2005, ch. 208, § sentence, substituted "July 1, 2006" for "July 1, 2000" in 
14; 2011, ch. 30, § 4; 2017, ch. 52, § 6; 2017, ch. 107, § 8. the second sentence, and substituted "July 1, 2006" for 
The 2017 amendment, effective June 16, 2017, "July 1, 2000" in the last sentence, 
changed "July 1, 2017" to "July 1, 2023", and changed The 1993 amendment, effective June 18, 1993, substi- 
"July 1, 2018" to "July 1, 2024" in two places. tuted "July 1, 1999" for "July 1, 1993" in the first sentence 
Laws 2017, ch. 52, § 6.and Laws 2017, ch. 107; § 8, both and "July 1, 2000" for "July 1, 1994" in the last two sen- 
effective June 16, 2017, enacted identical amendments to tences; and made a minor stylistic change. 
this section. The section was set out as amended by Laws The 1987 amendments. — Laws 1987, ch. 282, § 14 
2017, ch. 107, § 8, See 12-1-8 NMSA 1978, and Laws 1987, ch. 338, § 8, both effective June 19, 1987, 
The 2011 amendment, effective June 17, 2011, enacted identical amendments to this section. Both sub- 
changed the termination, operation and repeal dates. stituted "1993" for "1987" in the first sentence and "1994" 
The 2005 amendment, effective June 17, 2005, for "1988" in the second and third sentences. The section 
changes the termination, operation and repeal dates. is set out as amended by Laws 1987, ch. 333, § 8. See 12- 
The 1999 amendment, effective June 18, 1999, twice 1-8 NMSA 1978. 


substituted "the Architectural Act" for "Chapter 61, 
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ARTICLE 16 
“Auctions 
Sec. Sec. 


61-16+1. Auctioneers; puffing; fees. 

61-16-2,. Puffing; illegal fees; penalty; civil liability, 
61-16-3. Purpose. 

61-16-4. Scope; auction sales exceptions. 

61-16-5.. Sales prohibited without license. 

61-16-6. Licenses. 

61-16-7, Application for license. 

61-16-8. Bond, 

61-16-9. Fees. 


61-16-1. Auctioneers; puffing; fees. 


| 61-16-10. Inspectors. 


61-16-11, Hearing. 

61-16-12. Licenses limited. 
61-16-13. Persons disqualified. 
61-16-14, Offenses. 
61-16-15, . Penalties, 

61-16-16. Suspension of license. 
61-16-17. Recovery on bond. 


It is unlawful for any person who sells at public auction any personal property belonging to 


another: 


A... to bid on any article placed by him at auction; or 
“B. / employ or “in any way allow puffers to bid for him at an auction. 


History; Laws 1889, ch, 95, § 1;. CL. 1897, § 1290; 
Code 1915,.8.377; CS, 1929, § 10-101; 1941 Comp., § 
51-1501; 1958 Comp,, §.67-18-1; 2005, ch, 77,81. 

The 2005 amendment, effective June 17, 2005, removes 
the limitation on the amount of the fee that an auctioneer 
may not receive from the owner of the goods auctioned. 


ANNOTATIONS — 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 
dur, 2d Auctions and Auctioneers §§ 29; 30, 71 to 75. 


Effect on auction sale of by-bidding or puffing, 46A.L.R, 
122 


ieee of property fim auction sale, 37 A.L.R.2d 
1049, 

Auctioneer's action for commissions against seller, 38 
A.L.R.4th 170. 

Auction sales under UCC § 2-328, 44 A.L.R, 4th 110. 

Liability of auctioneer under doctrine of strict products 
liability, 83 A.L.R.4th 1188. 

7A CJS, Ausetions and Auctioneers §§ 3, 15, 22. 


61-16-2. [Puffing; illegal fees: penalty; civil fee 


Any person whether as auctioneer,or,as a puffer of any.auctioneer who shall violate the provi- 
sions of this chapter, shall be deemed guilty of a misdemeanor, and on conviction before any justice 
of the peace [magistrate] of the precinct where the offense shall have been committed, shall be 
fined in a sum’not less than twenty-five’ [$25.00] nor more than fifty dollars [$50.00] and*costs of 
prosecution, or by imprisonment in the county jail for no less than thirty days, and besides such 
person shall be bound to the person bidding at any such public auction and injured by the unlaw- 
ful bidding of the auctioneer or his puffers in double the amount of the price of the articles such 


person bade on, to be recovered by civil action. 


History: Laws 1889, ch. 95, § 2; C.L. 1897, § 1291; 
Code 1915, § 378; C.S. 1929, § 10-102; 1941 Comp,, § 
51-1502; 1953 Comp,, § 67-18-2, 

Cross references. — For the establishment and orga- 
nization of paaelainate courte, see 36-1-1 NMSA.1978 et 
seq 

Maauittg of "this chapter — -The term "this chapter" 
apparently refers to Laws 1889, .ch,,95,.§§ 1 and 2, which 


{ 


Abolishment of office of justice of the peace. — 
The office of justice of the peace has been abolished by 35- 
1-38 NMSA. 1978, and the jurisdiction, powers and duties 
conferred by law upon justices of the peace transferred to 
the magistrate courts. See N.\M. Const., art. VI, § 31. 


ANNOTATIONS : 
‘Am, Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 


are compiled as\61-16-1.and 61-16-2 NMSA 1978; Jur, 2d Auctions’ and Auctioneers §§ 29, 30, 77, 81, 82, 86. 


7A C.J.S. Auctions and Auctioneers §§ 23, 25, 27. 


61-16-3. Purpose. 


The purpose of the present act [61-16-3 to 61-16-17 NMSA 1978] is to regulate. auction sales of 
jewelry in order to prevent fraud, deception and misrepresentation upon the buying public at such 
sales. It is to be construed liberally to effectuate this purpose. 
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61-16-4 AUCTIONS 61-16-6 


History: Laws 1941, ch. 45, § 1; 1941 Comp., i 51- 
1503; 1953 Comp., § 67-13-3. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers §§ 8, 46. 


Jewelry: auctions, regulation and licensing of, 53 
A.L.R.2d 1433. 
7A C.J.S. Auctions and Mictiincert §§ 3, 8, 27. 


61-16-4. Scope; auction sales exceptions. 


A. Chapter 61, Article 16 NMSA 1978 shall apply to all sales by auction, other than those 
specifically gre in this section, of gold, silver, plated ware, precious or semiprecious stones, 
watches, clocks and goods, wares and merchandise commonly lasetned as jewelry of any kind and 
nature. It shall not apply to: 

(1) bona fide judicial sales; or 
(2) _ bona fide sales upon foreclosure of a chattel mortgage landlord's lien or other lien.or 
like interests. 

B. Auction sales of jewelry by transferees upon judicial or bankruptcy sales shall be subject to 
all the provisions of Chapter, 61, Article 16 NMSA 1978. 


History: Laws 1941, ch. 45, § 2; 1941 Comp,, § 51- 
1504; 1953 Comp., § 67-13-4; Laws 1993, ch. 59, § 1. 

The 1993 amendment, effective July 1, 1998, in- 
serted "auction sales exceptions" in the catchline;.sub- 
stituted "Chapter 61, Article 16 NMSA 1978" for "This 
act" at the beginning of Subsection A and for "hereof" at: 
the end of Subsection B; inserted "in this section" in the 


first sentence of Subsection A; and made minor stylistic 
changes. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and CwJ.S. references. + 7 Am, 
Jur. 2d Auctions and Auctioneers §§ 8, 46. 
7A C.J.S. Auctions and Auctioneers §§ 3, 8. 


61-16-5. Sales prohibited without license. 


All sales of jewelry by auction within the scope of Chapter 61, Article 16 NMSA 1978 are forbid- 
den unless a license issued pursuant to that article has been obtained and is in effect. No such 
sales whether licensed or not shall be held or be or remain open for business for a period of more 
than fifteen consecutive days exclusive of Sundays and legal holidays nor shall any license be 


granted for a sale of greater duration. 


History: Laws 1941, ch. 45, § 3; 1941 Comp., § 51- 
1505; 1953 Comp., § 67-13-5; Laws 1993, ch. 59, § 2. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "Sales prohibited without license" for "Prohibition" 
in the catchline; deleted former, subsection designations, 
so that former Subsections A and C become the first and 
second sentences of this section; substituted "Chapter 61, 
Article 16 NMSA 1978" and "that article" for "this Act" in 
the first sentence; and deleted former Subsection B, per- 
taining to limitations on the hours for sales. 


ANNOTATIONS 


Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Res. J. 599 (1972). 


61-16-6. Licenses. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers §§ 3, 4, 8, 9. 

Unlicensed auctioneer's right to recover compensation, 
30 A.L.R. 851, 42 A.L.R. 1226, 118 A.L.R. 646. 

License restrictions and regulations, validity, 31 A-L.R. 
304, 39 A.L.R. 773, 111 A.L.R, 473, 

Discrimination , against nonresident: by license, 61 
ALR. 346, 112 A.L.R. 63, 

Validity, construction and effect of "Sunday closing" or 
"blue" laws - modern status, 10 A.L.R.4th 246. 

7A C.J.S, Auctions and Auctioneers §§ 38, 4. 


Licenses to conduct auction sales of jewelry within this act [61-16-3 to 61-16-17 NMSA 1978] in 
any municipality shall be secured upon application filed at least thirty days prior to the proposed 
auction sale in conformity with this act to the governing body of such municipality. Licenses to 
conduct such sales outside the boundaries of any incorporated municipality shall be secured upon 
application filed at least thirty (30) days prior to the proposed auction sale in conformity with this 
act to the board of county commissioners of the county wherein the sale is to be held. The munici- 
pal or county board, as the case may be, is hereinafter referred to as "the licensing authority.” 
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61-16-7 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-16-8 


History: Laws 1941, ch. 45, § 4; 1941 Comp., § 51- Liability of auctioneer under doctrine of strict products 
1506; 1953 Comp., § 67- 13-6. liability, 83 A.L.R.4th 1188. 
Cross references, — For the Parental Responsibility 7A C.J.S. Auctions and Auctioneers § 4. 
Act, see Chapter 40, Article 54 NMSA 1978. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers 8§ 3 to 11. 


61-16-7. Application for license. 


Every application for a license hereunder shall be under oath and shall include at, least the fol- 
lowing: 

A. the name, residence and business address and age of the applicant together with an account 
of the applicant's occupation for the five years preceding the application; 

B, ‘the name, residence and business address and age of any person who will participate in 
conducting the proposed auction sale together with an account of the occupation of such person or 
persons for the five years preceding the application; 

C. a complete inventory of the merchandise to be sold at the proposed auction, assigning a 
number to each item describing it specifically and giving as to each at least the following informa- 
tion: 

(1) inthe case of watches and clocks: the movement number, case éinumber and motel nuim- 
ber, if any; a statement as to whether the article is new or rebuilt; the correct number of jewels; the 
kind of case, and the quality of the case; whether solid, gold or silver, gold-filled and the quality of 
any plating; the approximate year of manufacture; 

(2) in the case of diamonds, whether sold separately or as a un of re Rev! the exact 
weight; the color and quality; the degree of fineness; and the degree of perfection; 

(3) in the case of precious and semiprecious stones other than diamonds, whether sold 
separately or as a part of other jewelry: the exact weight, the degree of fineness; and whether the 
stone is mined, reconstructed, synthetic or imitation; _ 

(4) in the case of metallic wares, except watches, and other jewelry: the fineness of the 
metal, whether solid, filled or plated; and the quality of the plating, if there be plating; 

D. an oath to observe the laws of this state and of any subdivision thereof wherein the sale is 
to be held; 

E. the address, hours and dates of the proposed sale, only one place of auction being permitted: 

F. the proposed terms of all sales; _ 

G. astatement whether or not-any auction license issued to the applicant has sine denied: or 
revoked. 

All applications together with accompanying documents shall be kept by the municipal or county 
clerk as the case may be and shall be open to public inspection at all reasonable hours. : 


History: Laws 1941, ch, 45, § 5; 1941 Comp., § 51- Persons eligible for license, 31 A.L.R, 304, 39 A.L.R. 773, 
1507; 1953 Comp., § 67-13-7. 111 A.L.R. 473, 
ANNOTATIONS 7A C.J.S, Auctions and Auctioneers § 4. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am, 
Jur, 2d Auctions and Auctioneers § 9. 


61-16-8. Bond. 


In addition, all such applications for license shall be accompanied by. the bond of the applicant 
in the penal sum of five thousand dollars ($5,000) running to the state of New Mexico, and condi- 
tioned to secure the faithful observance of this act [61-16-3 to 61-16-17 NMSA 1978] by all persons 
taking part in the conduct of any auction hereunder. Such bonds shall be secured by two or more 
individual sureties each of whom must be qualified by ownership of property, subject to execution 
within this state over and above all just debts and liabilities of a value equal to the penal sum of 
the bond; or by one corporate surety qualified to do business in this state. 
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61-16-9 AUCTIONS 61-16-11 


History: Laws 1941, ch. 45, § 6; 1941 Comp., § 51- ; '. ANNOTATIONS 


1508; 1958 Comp., § 67-13-8. , 
Pst Am, Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers §§ 6, 7, 10. 
7A C,J.S, Auctions and Auctioneers § 26. 


61-16-9. Fees. 


Except as provided in Section 61-1-34 NMSA.1978, all applications shall be accompanied by the 
payment in cash to the municipality or county of an amount. equal.to twenty-five dollars ($25.00) 
for each.day of the proposed sale as its duration is shown, by. the application; Such fees are to be 
returned to the applicant in the event the application is denied, or a pro rata share of the fees shall 
be returned if the sale is voluntarily discontinued before its proposed duration has expired. No re- 
turn of any sums shall be made in the event the sale is terminated, for any violation of Chapter 61, 
Article 16 NMSA 1978. | 


History: Laws 1941, ch. 45, § 7; 1941 Gaain’ + §.61- service members, their spouses and dependent children, 
1509; 1953 Comp., § 67- 18-9; 1978 Comp., § 61-16-9; and for certain veterans; and added "Except as provided 
2020, ch. 6, § 44. in Section 61-1-34 NMSA 1978", and after "terminated for 

The 2020 amendment, effective July 1, 2020, provided any violation", deleted "hereof" and added "of Chapter 61, 
an exception to the licensure fee for qualified military Article 16 NMSA 19738". 


61-16-10. Inspectors. 


Said fees shall be used to defray the expense of employing a special inspector or:inspectors who 
shall remain on the premises upon which the auction sale is conducted during all times when the 
same is open for business. The special inspectors shall be appointed specially for each auction by 
the licensing authority and so far as possible regularly employed police officers or deputy sheriffs 
shall be used for this purpose. He shall have power and be under duty to supervise the auction to 
ensure observance of the laws. of this state and to make arrests in the same manner and to the 
same extent as other: peace officers. Any surplus of fees over and above the cost of employing such 
special inspector or inspectors shall be retained by the municipality or county. 


History: Laws 1941, ch. 45, § 8; 1941 Comp.,, § 51- 
1510; 1953 Comp., § 67-13-10. 


61-16-11. Hearing. 


Upon the presentation of an application for a license hereunder the municipal or county clerk 
as the case may be shall set'a date for hearing thereon not less thanione week nor more than 
three weeks thereafter, said hearing to be held at either a regular or special meeting of the 
licensing authority. Notice of said hearing shall be given forthwith by registered mail to each 
person or company engageds in the business of selling jewelry within the particular ee can 
or county. 

At the hearing upon said application the applicant shall attend and shall submit to an examina- 
tion touching his application under oath to be conducted by the municipal or district attorney. as 
the case may be, and by any citizen of said municipality or county, and by the attorney for any jew- 
eler or any association of jewelers doing business within this state. The applicant or any person, 
persons, corporations or associations opposing the granting of a license may introduce evidence 
either [by] written or oral'testimony or by, affidavit. 

If the governing board of the county. or.municipality as the.¢ case may be shall determine that 
the applicant is not disqualified, and that the application conforms with the law a license shall be 
granted; otherwise a license shall not be granted. As a condition of granting the license the licens- 
ing board may require more complete descriptions of the items in the inventory if they deem the 
tendered descriptions to be incomplete. ) 
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61-16-12 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-16-14 


History: Laws 1941, ch. 45; § 9; 1941 Comp., § 51- ANNOTATIONS 


1511; 1953 Comp., § 67-13-11. “ 
Bracketed material. — The bracketed word in the Am, Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur, 2d Auctions and Auctioneers § 9. 


second paragraph was added by the compiler. It was not : 
enacted by the legislature and is not part of the law. 53 C..S. Licenses § 43. 


61-16-12. Licenses limited. 


Licenses issued hereunder shall be expressly limited to the particular times and premises de- 
scribed in the application as required in Section 5(e) [61-16-7(E) NMSA 1978] hereof. A license is- 
sued hereunder shall not be held to sanction any auction sale of Jewelry at any time or eg other 
than that described in the re eloadbdote thereof. 


History: Laws 1941, ch. 45, § 10; 1941 Comp.,§ 51- . ANNOTATIONS 


PDD Sh foal MBE Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur, 2d Auctions and Auctioneers §§ 3 to 11. 
7A C.J.S: Auctions and Auctioneers § 4. 


61-16-13. Persons disqualified. 


No person shall be granted a license, if he or any of his agents, principals or employees: 

A. has been convicted of a violation of this act [61-16-3 to 61-16-17 NMSA 1978] or of Sec- 
tions 61-16-1 and 61-16-2 NMSA 1978; 

B. has had a license issued under this act revoked; 

C:. has held a jewelry auction sale within thirty (30) days prior to the date aa in the applica- 
tion for the beginning of the sale sought to be licensed. 


History: Laws: 1941, ch. 45, § 11; 1941 Comp. 4» § 51-9, ANNOTATIONS 


513; C s 
, VORR RomRa 67-18-18. Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers § 9. 
7A C.J.S. Auctions and Auctioneers § 4. 


61-16-14. Offenses. 


It shall be unlawful: 

A. to employ shills or puffers at any such auction sale or to offer or to make or to procure to 
be offered or made any false bid or offer any false bid to buy or pretend to buy any article sold or 
offered for sale; 

B. to make or attempt to make any sale to any but a bona fide bidder for cash at the highest 
bid above the reserve price, if any, named i in the inventory required by Sec. weravel 5(c) Liga 16-7C 
NMSA 1978] hereof; 

‘C. to misrepresent the cost price, or trade name or quality of any article pftated for bates 

D. to fail to announce in a clear audible tone as to each article offered for sale its true descrip- 
tion as found in the inventory required by Section 5(c) hereof; 

_E.. :to fail to attach to each article sold upon its asia a sep isi which shall be legibly writ- 
ten its inventory description and number; 

F. to make any false statement in the application for sidedise hereunder or the inventory filed 
therewith; 

G. to sell or attempt to sell any article or merchandise falling within the class described in 
Section 2 [61-16-4 NMSA 1978] hereof that has not been included in ig inventory required by 
Section 5(c) hereof; 

H. for a licensee to conduct or attempt to conduct an auction: within this act [61- 16- 3 to 61- 
16-17 NMSA 1978] other than on the premises described in tis application as beck by Sec- 
tion 5(e) [61-16-7(/E) NMSA 1978]. 
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61-16-15 AUCTIONS 61-16-17 


History: Laws 1941, ch. 45, § 12; 1941 Comp., § 51- _ Title to goods, as between purchaser from, and one who 
1514; 1953 Comp., § 67-13-14. entrusted them to, auctioneer, 36 A.L.R.2d 1362. 
Cross references. — For the penalty for employing Implied or apparent authority of agent selling personal 
puffers, see 61-16-1 and 61-16-2 NMSA 1978. property to make warranties, 40 A.L.R.2d 285. 
Liability of auctioneer under doctrine of strict products 
ANNOTATIONS liability, 83 A.L.R.4th 1188. 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 7 Am. 7A C.J.S, Auctions and Auctioneers §§ 8 to 17, 27. 


Jur, 2d Auctions and Auctioneers §§ 13 to 36, 77, 86. 


61-16-15. Penalties. 


Any person or corporation violating the provisions of Section 3(a) [61-16-5(A) NMSA 1978] of 
this act shall upon conviction thereof be fined not less than one hundred [$100] nor more than one 
thousand dollars [$1,000] and may be imprisoned for not more than sixty (60) days. 

Any person or corporation violating any other provisions of this act [61-16-3 to 61-16-17 NMSA 
1978] shall upon conviction be fined not less than twenty-five [$25.00] nor more than one hun- 
dred dollars [$100] for each offense. Each individual illegal sale at said auction shall constitute 
a separate offense. Upon conviction of the licensee or his agent or principal or employee of any 
offense hereunder the license shall be revoked forthwith by the court in which the conviction is 
had. 


History: Laws 1941, ch. 45, § 13; 1941 Comp., § 51- 
1515; 1958 Comp., § 67-13- 15. 


61-16-16. Suspension of license. 


Upon the filing of criminal proceedings for violation of this act [61-16-3 to 61-16-17 NMSA 1978] 
against any licensee or any person operating the auction, any citizen may apply to the county or 
municipal board which granted the license for an immediate suspension of said license, The board 
shall determine forthwith whether there is probable cause to believe that this act has been vio- 
lated and upon an affirmative determination shall forthwith suspend the operation of the license 
effective upon delivery of written notice thereof to any person conducting the auction sale or solic- 
iting bids. The suspension shall operate until the acquittal of the person accused of such violation 
or until revocation of the license following conviction. 


History: Laws 1941, ch. 45, § 14; 1941 Comp., § 51- Bias of members of license revocation board, 97 
1516; 1953 Comp.,, § 67-13-16, A.L.R.2d 1210. 
ANNOTATIONS 7A C.J.S, Auctions and Auctioneers § 4. 


- Am, Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Auctions‘and Auctioneers §§ 3 to 11. 


61-16-17. Recovery on bond. 


The state of New Mexico for the purpose of recovery of fines and penalties hereunder, and any 
person purchasing at any auction hereunder for the satisfaction of any civil judgment in an ac- 
tion for misrepresentation or fraud, or arising out of any violation of this act [61-16-3 to 61-16-17 
NMSA 1978], shall have a right of action upon the bond required by Section 6 [61-16-8:. NMSA 
1978] hereof. Such action shall be brought in the name of the state of New Mexico only or in the 
name of the state of New Mexico to the use of the party entitled to recover upon said bond, as the 
case may be. ; 


History: Laws 1941, ch. 45, § 15; 1941 Comp., § 51- Liability of auctioneer or clerk to buyer as to title, condi- 
1517; 1953 Comp., § 67-13-17. tion or quality of goods, 80 A.L.R.2d 1237. 
ANNOTATIONS 7A C.J.S. Auctions and Auctioneers §§ 8, 26. 


Am. Jur. 2d, A.L.R. and C.J.8. references. — 7 Am. 
Jur. 2d Auctions and Auctioneers §§ 6, 7, 10. 
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61-17-1 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-17-42 


ARTICLE 17 
Barbers (Repealed.) 


(Repealed by Laws 1979, ch. 372, § 7; 1987, ch. 107, § 12;,1993, ch,.171, § 28.) 


61-17-1 to 61-17-42. Repealed. 


Repeals. — Laws 1993, ch. 171, § 28 repeals former 
61-17-1 to 61-17-6 NMSA 1978, as enacted by Laws 1963, 
ch. 108, § 1, and as amended by Laws 1981, ch, 27, § 1, 
Laws 1987, ch. 107, §8 1 to 3, and Laws 1988, ch. 38, § 1, 
concerning the licensing of barbers, the short title, defi- 
nitions, regulation of barber schools, barber instructors, 
and barber qualifications, effective June 18, 1993. For 
provisions of the former sections, see 1987 Replacement 
Pamphlet and 1992 Cumulative Supplement. For present 
comparable provisions, see Chapter 61, Article 17A NMSA 
1978, 


Laws 1987, ch. 107, § 12 repeals former 61-17-7 NMSA ' 


1978, as amended by Laws 1979, ch, 372, § 1, relating to 
apprentice qualifications, effective June 19, 1987. For the 
provisions of the former section, see 1981 Replacement 
Pamphlet. 

Laws 1998, ch. 171, § 28, repeals former 61-17-8 NMSA 
1978, as amended by Laws 1987, ch, 107, § 4, concerning 
reciprocity with other states, territories or possessions of 
the United States, or the District of Columbia, effective 
June 18, 1993. For provisions of the former section, see 
1987 Replacement Pamphlet, 

Laws 1987, ch. 107, § 12, repeals former 61-17-9 NMSA 
1978 as enacted by Laws 1937, ch, 220, § 7, relating to reg- 
istered apprentices from other states, effective June 19, 


1987. For the provisions of the former section, see 1981 
Replacement Pamphlet. 

Laws 1993, ch, 171, § 28 repeals former 61-17-10 to 61- 
17-25 NMSA 1978, as enacted by Laws 1937, ch. 220, §§ 


10, 12; ‘and 15 to 17; and Laws 1979, ch. 372, § 3; and as 
amended by Laws 1977, ch. 247, 8175; Laws 1983, ch. 262, 
. §§ 2; 3; and Laws 1987, ch. 107, §§ 5 to 11; concerning the 


issuance, display, renewal, suspension or revocation of a 


‘certificate of registration, creating, organizing, and em- 


powering the board of barber examiners, and providing 
laws concerning sanitation, effective June 18, 1993. For 
provisions of the former sections, see 1987 Replacement 
Pamphlet. For present comparable provisions, see Chap- 
ter 61, Article 17A NMSA 1978. 

. Laws 1979, ch. 872, § 7, repeals former 61-17-26 to.61- 
17-39 NMSA 1978, relating to unfair, unjust and uneco- 
nomic trading practices in the operation of barber shops 
in the state and the prohibition thereof. 

Laws 1998, ch. 171, § 28 repeals former 61-17-40 to 
61-17-42 NMSA 1978, as enacted by Laws.1974, ch. 78, § 
21; and Laws 1983, ch. 262, § 5; and as amended by Laws 
1987, ch, 333, § 9; concerning application of the Criminal 
Offender Employment Act, 28-2-1 to 28-2-6 NMSA 1978, 
providing for the delayed repeal of this article, and con- 
struing this article, effective June 18, 1993. For provisions 
of the former sections, see 1987 Replacement Pamphlet. 


ARTICLE 17A | 


Barbers and Cosmetologists 


Sec, 
61-17A-1. Short title. (Repealed effective July 1, 2026.) 
61-17A-2. Definitions. (Repealed effective July 1, 2026.) 
61-17A-3. Barbering defined. (Repealed effective July 1, 
2026.) 
61-17A-4. Cosmetology defined. 
July 1, 2026.) 
61-17A-4.1. Hairstyling defined. (Repealed effective 
July 1, 2026.) 
61-17A-5. License required. (Repealed effective July 1, 
2026.) 
Board created; membership. (Repealed effec- 
tive July 1, 2026.) 
61-17A-7. Board and department powers. and duties. 
(Repealed effective July 1, 2026.) 


(Repealed effective 


61-17A-6. 


61-17A-8: Licensure requirements; barbers. (Repealed — 


effective July 1, 2026.) 

61-17A-8.1. Licensure requirements; hairstylists. (Re- 
pealed effective July 1, 2026.) 

61-17A-9. Licensure requirements; cosmetologists. (Re- 
pealed effective July 1, 2026.) 

61-17A-10, Licensure requirements of .manicurists- 
pedicurists, estheticians and electrologists. 
(Repealed effective July 1, 2026.) 

61- 17A- 11. Licensure of instructors. (Repealed effective 
July 1, 2026.) 

61-17A-12, Licensure of schools. (Repealed effective 
July 1, 2026.) 


Sec. 

61-17A-13. Repealed. 

61-17A-14. Barbers..and, cosmetologists fund created. 
(Repealed effective July 1, 2026.) 

61-17A-15. Licensure of all establishments and. enter- 
‘prises. (Repealed effective July 1, 2026.) 

61-17A-16. Fees. (Repealed effective July 1, 2026.) 

61-17A-17. Licensure under prior law; expedited licen- 

».. sure. (Repealed effective July 1; 2026.) 

61-17A-18. License to be displayed; notice of change 
of place of business, (Repeated effective 

4 July 1, 2026.) * 

61-17A+19. License nontransferable. (Repealed effective 

s . July. 1, 2026.) 

61-17A-20. Duration, restoration and renewal of licenses. 

(Repealed effective July 1, 2026.) 


'61-17A-21.°, Grounds for refusal to issue, renew, suspend 


,or revoke a license, (Repealed. effective 
July 1, 2026.) 
61-17A-22. Exemptions. (Repealed effective July 1, 
2026.) 
61-17A-23. Penalties. (Repealed effective July 1, 2026.) 
61-17A-24. Criminal offender's .character, evaluation. 
(Repealed effective July 1, 2026.) 
61-17A-25. Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2026.) _ 
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61-17A-1 BARBERS AND COSMETOLOGISTS 61-17A-2 


61-17A-1. Short title. (Repealed effective July 1, 2026.) 
Chapter 61, Article 17A NMSA 1978 may be cited as the "Barbers and Cosmetologists Act". 


History: Laws 1993, ch. 171, § 1; 20138, ch. 166, § 3. Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 


The 2013 amendment, effective June 14, 2018, added Jur, 2d Barbers and Cosmetologists §§ 4 to 12. 
the NMSA chapter and article forthe Barbers and Cosme- Places or persons within purview of statute or ordi- 
tologists Act; and at the beginning of the sentence, deleted nance as to licensing of barbers, 31 A.L.R. 488, 59 A. 1. R, 
"Sections 1 through 24 of this act" and added "Chapter 61, 543, 
Article 13 NMSA 1978". Validity, construction, and effect of statute or ordinance 
regulating beauty culture schools, 56 A.L.R.2d 879. 
. ANNOTATIONS 389A C.J.S. Health and Environment §§ 37 to 39, 


Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Res. J, 599 (1972). 


61-17A-2. Definitions. (Repealed effective July 1, 2026.) 


As used in the Barbers and Cosmetologists Act: 

A. "barber" means a person, other than a student, who for compensation engages in barbering; 

B. "board" means the board of barbers and cosmetologists; 

C. "cosmetologist" means a person, other than a student, who for ees pA engages in 
cosmetology; 

D. "department" means the regulation and licensing department; 

E. "electrologist" means a person, other than a student, who for compensation removes hair 
from or destroys hair on the human body through the use of an electric current applied to the body 
with a needle-shaped electrode or probe; 

F. "enterprise" means a business venture, firm or organization; 

G. "establishment" means an immobile beauty shop, barber shop, electrology clinic, salon or 
similar place of business in which cosmetology, barbering, eyebrow threading, hairstyling or elec- 
trolysis i is performed; 

H. "esthetician" means a person, other than a student, who for compensation: 

(1) uses cosmetic preparations, including makeup applications, antiseptics, powders, oils, 
clays or creams, for the purpose of preserving the health and beauty of the skin and body; 

(2) massages, cleans, stimulates or manipulates the skin for the purpose of preserving the 
health and beauty of the skin and body; or 

(3) performs activities similar to the activities described in | Paragraph (1) or (2) of this 
subsection on any part of the body of a person; 

I. "eyebrow threading" means a method of hair removal in which a thin thread is doubled, 
twisted and then rolled over areas of unwanted hair, plucking the hair at the follicle level; 

J. "hairstylist" means a person, other than a student, who for compensation engages in hair- 
styling; 

K. "manicurist-pedicurist" means a person, other than a student, who for compensation per- 
forms work on the nails of a person and applies nail extensions or products to the nails for the 
purpose of strengthening or preserving the health and beauty of the hands or feet; 

L. "sanitation" means the maintenance of sanitary conditions to promote hygiene and the pre- 
vention of disease through the use of chemical agents or products; 

M. "school" means a public or private instructional facility approved by the board that teaches 
cosmetology, barbering or hairstyling; and 

N. "student" means a person enrolled in a School to learn or be trained in cosmetology, barber- 
ing, hairstyling or electrolysis. 


History: Laws 1993, ch. 171, § 2; 1997, ch. 218, § 1; licensing department, as used in the Barbers and Cosme- 
2017, ch, 108, § 1; 2017, ch. 112, § 3; 2022, ch.'39, § 69. tologists Act; and added a new Subsection D and redesig- 
Delayed repeals. — For delayed repeal, see 61-17A-25 nated former Subsections D through M as.Subsections E 
NMSA 1978. through N, respectively. | 
The 2022 amendment, effective May 18, 2022, pro- 2017 Multiple Amendments. — Laws 2017, ch. 108, § 
vided that "department" means the regulation and 1 and Laws 2017, ch. 112, § 3, both effective June 16, 2017, 
723 
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enacted different amendments to this section that can be 
reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 2017, 
ch, 112, § 3, as the last act signed by the governor is set 
out above and incorporates both amendments. 

The nature of the difference between the amendments 
is that Laws 2017, ch. 108, § 1, defined "eyebrow thread- 
ing" and revised the definition of "establishment" to in- 
clude "eyebrow threading" as used in the Barbers and 
Cosmetologists Act, and Laws 2017, ch. 112, § 3, defined 
"hairstylist" and revised the definitions of certain terms 
as used in the Barbers and Cosmetologists Act. 

Laws 2017, ch. 112, § 3, effective June 16, 2017, de- 
fined "hairstylist" and revised, the definitions of certain 
terms as used in the Barbers and Cosmetologists Act; 
in Subsection F, after "barbering,", added "hairstyling"; 
added new Subsection H and redesignated the succeed- 
ing subsections accordingly; in Subsection K, after "cos- 
metology", deleted "or", and after "barbering", added 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-17A-4,1 


"or hairstyling"; and in Subsection L; after’"barbering,", 
added "hairstyling". 

Laws 2017, ch. 108, § 1, effective June 16, 2017, de- 

fined ‘eyebrow threading’ And revised the definition of 
"establishment" to include "eyebrow threading" as used 
in the Barbers and Cosmetologists Act; in Subsection F, 
after "barbering", added ", eyebrow. threading"; and added 
new Subsection H and redesignated the succeeding sub- 
sections according. 

‘The 1997 amendment added Subsections E, I and K 
and redesignated former Subsections E to H accordingly, 
inserted "other than a.student" near the beginning of Sub- 
sections D and H, rewrote Subsection G, and made minor 
stylistic changes throughout the section. Laws 1997, ch. 
218 contains no effective date provision, but, pursuant to 
N.M., Const., art. IV, § 23, is effective June 20, 1997, 90 
days after adjournment of the legislature. See Volume 14 
NMSA 1978 for "Adjournment Dates of Sessions of Legis- 
lature" table. 


61-17A-3. Barbering defined. (Repealed effective July 1, 2026.) 


Barbering includes any one or any combination of the following practices when.done upon the 
upper part of the human body for cosmetic purposes for the public generally, upon male or female: 

A. shaving or trimming the beard or cutting the hair; 

B. curling and waving, including permanent waving, the hair; 

C. giving facial and scalp massage or treatments with oils, creams, lotions or other prepara- 


tions, either by hand or mechanical appliances; 


D. shampooing, bleaching or dyeing the hair or applying ety or ha 
E. applying cosmetic preparations, pailsentics, powders, pil clays or lotions to the scalp, fape, 


neck or upper part of the body. 


History: Laws 1998, ch. 171, § 3. 


Delayed repeals. — For delayed repeal, see 61-17A-25 
NMSA 1978. 


61-17A-4. Cosmetology defined. pe sees effective July 1, 2026. i 


Cosmetology means the practice of those services that include: 
A. arranging, dressing, curling, waving, cleansing, cutting, bleaching, coloring, straightening 
or similar work upon the hair of a person, whether by hand. or bieehal the use of chamicty: or of 


mechanical or electrical apparatus or appliances; 


B. using cosmetic preparations, antiseptics, tonics, lotions or creams or massaging, cleansing, 
stimulating, manipulating, beautifying or performing ganas work on the body ofa persan 

C. manicuring and pedicuring the nails of a person; 

D. caring for and servicing wigs. and hair pieces; or 

HK. removing of unwanted hair except by means of electrology.. 


History: Laws 1998, ch. 171, § 4. 


Delayed repeals. — For delayed PRA see e61- 17A-25 
NMSA 1978, 


rea 


61-17A-4.1. Hairstyling aenned: (Repealed effective July < 2026. ) 


Hairstyling includes any one or any combination of the following practices eer done upon the 
upper part of the male or female human body for cosmetic purposes for the public generally, ase 
the hands or manual, mechanical or electrical implements or appliances: 

A...cleansing, massaging or stimulating the scalp with ley creams, lotions or other cosmetic or 


chemical preparations; 


B. applying cosmetic or chemical ReeRabetions, ap Heepbice pomaers, oils, aed or lotions to the 


scalp; 
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61-17A-5 BARBERS AND COSMETOLOGISTS 61-17A-6 


C. cutting, arranging, applying hair extensions to or styling the hair by any means; 
D. cleansing, coloring, lightening, waving or straightening the hair with cosmetic or chemical 
preparations; or 
_E.. trimming a person's beard. 


History: Laws 2017, ch. 112, § 1. Effective dates. — Laws 2017, ch. 112 contained no 
Delayed repeals. — For the delayed repeal of this sec- __ _ effective date provision, but, pursuant to N.M. Const., art. 
tion, see 61-17A-25 NMSA 1978. ce IV, § 23, was effective June 16, 2017, 90 days after the 


adjournment of the legislature. 


61-17A-5. License required. (Repealed effective July 1, 2026.) 


A. ‘Unless licensed pursuant to the Barbers and Cosmetologists Act or exempted from the pro- 
visions of that act, no person shall practice barbering, hairstyling or cosmetology for compensation 
either directly or indirectly. 

B. Unless licensed pursuant to the Barbers and Costtietologists Act, no person shall operate a 
school or establishment for compensation. | 1, 

C. Unless licensed pursuant to the Barbers and Cosmetologists Act or exempted from the pro- 
visions of that act, no person shall teach’ barbering, hairstyling, cosmetology or electrology for 
compensation. 

D. Unless licensed by the board pursuant to the. Barbers and Cosmetologists Act, no person 
shall practice as a manicurist-pedicurist, esthetician or electrologist for compensation. 


History: Laws 1993, ch. 171, § 5; 1997, ch, 218, § 2; of the legislature. See Volume 14 NMSA 1978 for,"Adjourn- 
2017, ch, 112, § 4. $4 ment Dates of Sessions of Legislature" table. 
sc belazed repeals — For delayed Teppals see 61. 17A-25 ANN OTATI ON s 


Cross references, — For the Parental Responsibility 
Act, see Chapter 40, Article 5A NMSA 1978. 

The 2017 amendment, effective June 16; 2017, re- 
quired individuals who engage in the practice of hairstyl- 


ing or who teach hairstyling to obtain. a, license pursuant to licensing and othe? regulation under the laws of New 
to the Barbers and: Cosmetologists Act;.and.in Subsections Mexico as administered by. the state board of barber ex- 


A and C, after "barbering", added "hairstyling". aminers. 1959-60 Op. Att'y Gen! No. 60-15 (rendered un- 
The 1997 amendment substituted "License required" daviolende lawl Cah i 

for "Certification required" in the section-heading and sub- Inspection prerequisite to reopening. — The open- 

stituted "Unless licensed" for "Unless certified" at the be- ing of a barber shop after it was closed for some years 

ginning of Subsection D. Laws 1997, ch, 218 contains no ef- constitutes the opening or establishment of such shop for 


fective date provision, but, pursuant to N.M. Const., art. IV, whichithe inspection fee i able. 1937-38 On. Att'y Gen. 
§ 23, is effective June 20, 1997, 90 days after BadipUTamAn! Nin 38-1974 peepee i er law). P y 


Inapplicable in federal enclave. — The state of New 
Mexico may not require that barbers employed at White 
Sands missile range by a concessionaire ‘under contract 
with the army and air force exchange service be subject 


61-17A-6. Board shat ea pei hoiehife Repealed effective 
July 1, 2026.) 


A. The "board of barbers.and cosmetologists" is pS err The board is administratively attached 
to the regulation ‘and licensing department. The board consists of seven members appointed by the 
governor. Members shall serve three-year terms; provided that at the time of initial appointment, 
the governor shall appoint members to abbreviated terms to ‘allow staggering of subsequent ap- 
pointments. Vacancies shall be filled in the manner of the original appointment. 

B. Of the seven members of the board, five shall be licensed pursuant to the Barbers and 
Cosmetologists Act and shall have at least five years' practical experience in their respective 
occupations. Of those five, one member shall be.a licensed barber, one member shall be a li- 
censed hairstylist, two members shall be licensed cosmetologists and-one member shall repre- 
sent school owners. The remaining two members shall be public members. Neither the public 
members nor their spouses shall have ever been licensed pursuant to the provisions of the Bar- 
bers and Cosmetologists Act or — ene legislation or have a financial interest in a school 
or establishment. 
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C. Members of the board shall be reimbursed pursuant to the Per Diem and pines Act and 
shall receive no other compensation, perquisite or allowance. 

D. The board shall elect from among its members a chair and such other fb Goes as it deems 
necessary. The board shall meet at the call of the chair, not less than four times each year. A-ma- 
jority of members currently serving shall constitute a quorum for the conduct of business. 

EK. No board member shall serve more than two full consecutive terms and any member who 
fails to attend, after proper notice, three meetings shall automatically be recommended for re- 
moval unless excused for reasons set forth by board rule. 


History: Laws 1993, ch. 171, § 6; 1997, ch. 218, § 3; (4) all pending court cases, legal actions, appeals 


2007, ch. 181, § 15; 2015, ch. 129, § 1; 2017, ch. 112, § 5. and other legal proceedings and all pending administra- 
Delayed repeals. — For delayed repeal of this section, tive proceedings that involve the board of barbers and 
see 61-17A-25 NMSA 1978. cosmetologists that relate solely to the implementation 
The 2017 amendment, effective June 16, 2017, re- of the Body Art Safe Practices Act shall be unaffected 
vised the composition of the board of barbers and cosme- and shall continue in the name of the board of body art 
tologists, requiring one member to be a licensed hairstyl- practitioners, Pending legal or administrative proceed- 
ist and reducing the number of members who must be ings described in this paragraph that relate to the board 
licensed barbers; in Subsection B, after "Of those five,", of barbers and cosmetologists and to the implementa- 
deleted "two members" and added "one member", after tion of the Body Art Safe Practices Act shall be unaf- 
"shall be", added "a", and after the second occurrence of fected, but the board of body art practitioners shall be 
"licensed", deleted "barbers" and added "barber, one mem- joined.as a party; 
ber shall be a licensed hairstylist". (5) all rules, orders and other official acts of the 
The 2015 amendment, effective July 1, 2015, reduced board of barbers and cosmetologists pursuant to the 
the number of board members and changed the composi- Body Art Safe Practices Act shall continue in effect until 
tion of the board of barbers and cosmetologists ; in Sub- amended, replaced or repealed by the board of body: art 
section A, in the first sentence, after "The board", deleted practitioners; and 
"shall be" and added "is", and in the third sentence, af- (6) references in the law, rules and orders to he 
ter "The board", deleted "shall consist" and added -"con- board of barbers and cosmetologists in connection with 
sists", and after "of", deleted "nine" and added "seven"; the Body Art Safe Practices Act shall be deemed refer- 
in Subsection B, after "Of the", deleted "nine" and added ences to the board of body art practitioners. 
"seven", after "represent school owners.", deleted "Two B. Licenses that were issued before the effective date 
members shall be licensed. body artists pursuant to the of this act by the board of barbers and cosmetologists pur- 
Body Art Safe Practices Act and shall, have at least five suant to the Body Art Safe Practices Act shall remain in 
years in practice in their occupation.", and after "Cosme- effect until the license expires or is renewed or reissued by 
tologists Act", deleted "the Body Art Safe Practices Act"; the board of body art practitioners. 
and in Subsection E, after "set forth by board", deleted The 2007 amendment, effective June 15, 2007, pro- 
"regulation" and added "rule". - vides that two members of the board shall be licensed 
Temporary provisions, — Laws 2015, ch. 129, § 10 body artists who shall have at least: five years in practice 
provided: in their occupation. 
A. On July 1, 2015: The 1997 amendment deleted "or certified" following 
(1). all personnel and all money, appropriations, re- "shall have ever been licensed" in the last sentence of Sub- 
cords, furniture, equipment, supplies and other property section B. Laws 1997, ch. 218 contains no effective date 
that belonged or were allocated to the board of barbers provision, but, pursuant to N.M. Const., art. IV, § 23, is 
and cosmetologists for use in connection with the imple- effective June 20, 1997, 90 days after adjournment of the 
mentation of the Body Art Safe Practices Act are trans- legislature, See Volume 14 NMSA 1978 for "Adjournment 
ferred to the board of body art practitioners; Dates of Sessions of Legislature" table. 


(2) all money that is in the barbers and cosmetolo- 
gists fund that was paid into the fund pursuant to the ANNOTATIONS 


Body Art Safe Practices Act or regulations promulgated Removal without hearing. — Members of the former 
pursuant to that act shall be transferred to the body art state board of barber examiners were policy-making per- 
REAguboneTy fund; sons, having no property interest in their positions; they 
___(3) all existing contracts, agreements and other ob- were not statutorily, nor constitutionally, entitled to hear- 
ligations that relate to the Body Art Safe Practices Act or ings before removal from their positions. State ex rel. Du- 


the board of barbers and cosmetologists work pursuant to A 985-NMSO-044, 102 N.M. 609, 698 P.2d 882 
that act shall be binding on the board of body.art practi- eyo, ae ie law). ‘ 


tioners; . Am, Jur, 2d, ALR. and C.J.S. references, — 11 rey 
Jur. 2d Barbers and Cosmetologists § 9. 


61-17A-7. Board and department powers and duties. (Repealed 
effective July 1, 2026.) 


A. The board shall: . . 
(1) adopt and file, in annianen with the State Rules Act [Chapter 14, Article 4 NMSA 
1978], rules necessary to carry out the provisions of the Barbers and Cosmetalogiata Act; 
(2) establish fees; 
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(3) provide for the examination, licensure and license renewal of applicants for licensure; 

(4) establish standards for and provide for the examination, licensure and license renewal 
of manicurists-pedicurists, estheticians and electrologists; 

(5) keep a record of its proceedings and a register of applicants for licensure; 

(6) provide for the licensure of barbers, hairstylists, cosmetologists, manicurists- 
pedicurists, estheticians, electrologists, instructors, schools, enterprises and establishments; 

(7) establish administrative penalties and fines; 

(8) create and establish standards and fees for special licenses; 

(9) establish guidelines for schools to calculate tuition refunds for. withdrawing students; 
and | > 2 
(10) issue cease and desist orders to persons violating the provisions of the Barbers and 
Cosmetologists Act and rules promulgated in accordance with that act in accordance with the Uni- 
form Licensing Act [Chapter 61, Article 1 NMSA 1978]. 

B. The board may establish continuing education notnairetttaw tenn as requirements for licen- 
sure. 

C. A member of the board, its employees or agents may enter and inspect a school, enterprise 
or establishment at any time during regular business hours for the purpose of determining compli- 
ance with the Barbers and Cosmetologists Act. 

D. The department shall: 

(1) process and issue licenses to # Sihanks who meet the requirements ag the Barbers and 
Cosmetologists Act and board rules; 

(2) investigate persons engaging in practices that may violate the provisions of the Bar- 
bers and Cosmetologists Act and report results of investigations to the board; 

(3) approve the selection of and supervise primary staff assigned to the board; 

(4) carry out the operations of the board to include budgetary expenditures; 

(5) maintain records, including financial records; and 

(6) keep a licensee record in which the names, addresses and license numbers of all 
licensees shall be recorded together with a record of all license renewals, suspensions and re- 
vocations. 


History: Laws 1993, ch, 171, § 7; 1997, ch. 218, § 4; Practices Act"; in Paragraph (11) of Subsection A, after 
2003, ch. 408, § 23; 2007, ch. 181, § 16; 2013, ch. 162, ‘ "students", added "and"; deleted Paragraph (12) of Subsec- 
§ 1; 2015, ch. 129, § 2; 2017, ch. 112, § 6; 2022, ch. 39, tion A, relating to the hiring staff to administer the provi- 
§ 70. sions of the Body Art Safe Practices Act, and redesignated 

Delayed repeals. — For delayed Repeat of this section, former Paragraph (13) of Subsection A as Paragraph (12) 
see 61-17A-25 NMSA 1978. of Subsection A;in Paragraph (12) of Subsection A, after 

The 2022 amendment, effective May 18, 2022, ex- ‘"Cosmetologists Act", deleted "or the Body Art Safe Prac- 
panded the powers and duties of the regulation and licens-. tices Act", and after "in accordance with", deleted "those 
ing department, and clarified that the board of barbers acts" and added "that act"; in Subsection C, after Cosme- 
and cosmetologists is required to follow the provisions of tologists Act", deleted "and the Body Art Safe Practices 
the Uniform Licensing Act for disciplinary matters; in the Act". 
section heading, added "and department”; in Subsection The 2018 amendment, effective June 14, 2018, added 
A, deleted Paragraphs A(5) and A(6) and redesignated for- the power to issue cease and desist orders; and added 
mer Paragraphs A(7) through A(12) as Paragraphs A(5) Paragraph (18) of Subsection A. 
through A(10), respectively, in Paragraph A(10), after "in The 2007 amendment, effective June 15, 2007, re- 
accordance with that act", added "in accordance with the quires the board to adopt rules to carry out the Body Art 
Uniform Licensing Act"; and added Subsection D. Safe Practices Act and establish standards and provide 

The 2017 amendment, effective June 16, 2017, re- examination and licensure for body artists and operators 
quired the board of barbers and cosmetologists to provide pursuant to the Body Art Safe Practices Act and adds 
for the licensure of hairstylists; in Subsection A, Para- Paragraph (12) of Subsection A. 
graph A(8), after "licensure of barbers", added "hairstyl- Appropriations. — Laws 2007, ch. 181, § 18, effective 
ists". June 15, 2007, appropriates $300,000 from the barbers 

The 2015 amendment, effective July 1, 2015, removed and cosmetology fund to the board of barbers and cosme- 
the board of barbers and cosmetologists! oversight author- tologists for expenditure in fiscal year 2008 for adminis- 
ity over the Body Art Safe Practices Act; in Paragraph tration of the Body Safe Practices Act. 

(1) of Subsection A, after "Cosmetologists Act", deleted The 2008 amendment, effective July 1, 2003, deleted 
"and the Body Art Safe Practices Act"; in Paragraph (4) of "and regulations" paloma "State Rules Act, rules" near 
Subsection A, after "estheticians", added "and", and after the middle of Paragraph A(1); deleted "and regulations" 
"electrologists', deleted "and body artists and operators following "copies of rules" near the beginning of Para- 
pursuant to the Body Art Safe Practices Act"; in Para- graph A(6); and deleted former Paragraph A(11), concern- 
graph (8) of Subsection A, after ."estheticians", deleted ing hire. of director and staff, and redesignated former 
"body artists and operators pursuant to the Body Art Safe Paragraph A(12) as present Paragraph A(11). 
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The 1997 amendment, in Subsection A, substituted .. requirement that a shop pay the fee, 1951-52 Op. Att'y 
"licensure and license renewal" for "certification and re- Gen. No, 51-5407 (rendered under former law). 
newal of certification" in Paragraph (4), inserted "enter- Inspection fee not chargeable for relocation. — 
prise" in Paragraph (6), deleted "certification or" preced- © Inspection fee provision applied only to barber shops 
ing "licensure" in Paragraph (7),;-rewrote Paragraph (8), which were opening for business for the first time. It 
inserted "and fees" in Paragraph (10), added Paragraph did not apply where mere location of shop was changed. 
(12) and made minor stylistic changes at the end of Sub- 1937-38 Op. Att’ y Gen. No. 37-1709 (rendered under for- 
sections (10) and (11) accordingly; and, in Subsection C, - mer law). 
inserted "enterprise". Laws 1997, ch. 218 contains no Inspection fee chargeable for reopening. — The 
effective date provision, but, pursuant to N.M. Const., opening of a barber shop after it was closed for some years 
art. IV, § 23, is effective June 20, 1997, 90 days after constituted the opening or establishment of such shop for 
adjournment of the legislature. See Volume 14: NMSA which the inspection fee was payable under former Sec- 
1978 for ‘Adjournment Dates of Sessions of Legislature" tion 61-17-1383 NMSA 1978. 1937-38 Op. Att'y Gen. No, 38- 
table. : 1974 (rendered under former law). 
Le BP _No fee chargeable for certificate transfer. — The 
ANN OTATIONS board could pass a rule requiring a transfer of the annual 
Board deemed state officers for venue purposes. establishment license mentioned in former Section 61-17- 
— The former board of barber: examiners was clothed 13 NMSA 1978 in the books of the board, or by an ex- 


change of the certificate transferred for a new certificate 


by th islat ith d duti f statewid 
Aico Piao Shap depletes IM pede igs lag Be A 2 issued in lieu of the old one and in the name of the vendee, 


scope, the exercise of which involved some portion of 


the governmental power. Hence the board itself, as well but it could not make any charge for this transfer or ex- 

as its component members, was a state officer for venue. . change of license certificates, since former Section 61-17- 

purposes. Tudesque v. N.M. State Bd. of Barber Exam'rs, 13 NMSA 1978 did not authorize such a charge and the 

1958-NMSC-128, 65 N.M. 42, 331 P.2d 1104. board could not, by rule, require the payment of charges 
Fee not waivable. — A barber shop had to pay the not authorized by this section. 1939-40 Op. Att'y Gen. 

establishment: license, fee in order to be,a valid. opera- No. 39-3233 (rendered under former law). 

tion and the state board had no authority to waive the Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 


Jur. 2d Barbers and Cosmetologists § 9 et seq. 


61-17A-8. Licensure requirements; barbers. (Repealed effective July 1 
2026.) 


A. Except as provided in Subsection B of this section, a barber license shall be issued to any 
person who files a completed application, accompanied by the required fees and documentation, 
and who: — 

(1) is at least seventeen years of age; 

(2) has completed a course in barbering of at least one thousand two hundred hours or 
equivalent credits in a school or apprenticeship approved.by the board; and 

(3) has passed an examination approved by the board. 

B, A barbering license shall be issued to a person who files a completed application, accompa- 
nied by the required fees and documentation, meets the requirements of Paragraphs (1), through 
(3) of Subsection A of this section and shows proof of having successfully completed a registered 
barbering apprenticeship approved by the state apprenticeship agency and the board of barbers 
and cosmetologists, 

C. The holder of a barber license has the right and privilege to use the title "barber" Gia the 
initials "R.B." following the holder's surname and to use a barber pole, the traditional striped, ver- 
tical emblem of the barbering trade, 


History: Laws 1993, ch. 171, § 8; 1997, ch. 218, § 5; barbering apprenticeship; in the introductory sentence 


2015, ch. 85, § 1; 2022, ch. 39, § 71. of Subsection A, added "Except as provided in Subsection 

Delayed repeals, — For delayed repeal, see 61- 17A- 25 B of this section"; in Subsection A,Paragraph (3), after 
NMSA 1978. "school", added "or ‘apprenticeship"; added Subsection B 

The 2022 amendment, effective May 18, 2022, revised and redesignated the succeeding subsection accordingly; 
the licensure requirements for barbers; in Subsection A, and in Subsection C, after "barber',", added "and". 
deleted former Paragraph A(1), which provided "has an The 1997 amendment deleted "submits satisfactory 
education equivalent to the completion of the second year evidence that he" at the end of Subsection A, substituted 
of high school", and redesignated former Paragraphs A(2) "one thousand two hundred hours" for "twelve hundred 
through A(4) as Paragraphs A(1) through A(3), respec- hours" in Paragraph A(3), and inserted ", the initials 'R.B.' 
tively, and in Paragraph A(2), after "two hundred hours", following the holder's surname" in Subsection B, Laws 
added "or equivalent credits"; and in Subsection B, after 1997, ch. 218 contains no ‘effective date provision, but, 
"Paragraphs (1) through", changed "(4)" to "(8)". pursuant to’'N.M. Const., art. IV, § 23, is effective June 20, 

The 2015 amendment, effective June 19, 2015, autho- 1997; 90 days after adjournment’ of the legislature. See 
rized the issuance of a barber license for any person who Volume 14 NMSA 1978 for “Adjournment Dates of Ses- 
shows proof of having completed an approved registered sions of Legislature" table. 
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61-17A-8.1 BARBERS AND COSMETOLOGISTS 61-17A-9 


ANNOTATIONS Ye _. “occupation in this state. 1957-58 Op. Att'y Gen. No. 58-214 
eS I . (rendered under former law), 
_Paroled felon not barred from applying. —Acon- =." Am, Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
victed felon, while on parole, is under no disqualifica- Jur. 2d Barbers and Cosmetologist §§ 11, 12. 


tion that would prevent him from applying for a license 
to practice barbering or any other trade, profession or 


61- 17A-8, 1. Licenstire requirements; dirty tats: (Repealed effective 
July 1, 2026. ) 


A. Except as provided in Subsection B of this section, a hairstylist license shall be issued to a 
person who files a completed application, points ante by the required fees and documentation, 
and who: 

(1) is at least seventeen years of age; 

(2) has completed a course in hairstyling of at least one thousand two ‘handr8d hours in a 
school approved by the board; and 

(8) has passed an examination approved by the board. 

B. A hairstylist license shall be issued to a person who files a corhplated application, accom- 
panied by the required fees and documentation, and meets the requirements of Paragraphs (1) 
through (3) of Subsection A of this section. 

C. The holder of a hairstylist license has the right and privilege to use the title "hairstylist". 


History: Laws 2017, ch. 112, § 2; 2022, ch. 39, § 72. of high school", and redesignated former Paragraphs A(2) 


Delayed repeals. — For the delayed repeal of this sec- through A(4) as Paragraphs A(1) through A(3), respec- 
tion, see 61-17A-25 NMSA 1978, . tively, and in Paragraph A(2), after "two hundred hours 

The 2022 amendment, effective May 18, 2022, revised in a school", added "approved by the board"; and in Sub- 
the licensure requirements for hairstylists; in Subsection section B, after "Paragraphs (1) through", changed "(4)" to 
A, deleted former Paragraph A(1), which provided "has an BiG J a 


education equivalent to the completion of the second year 


61-17A-9. Licensure requirements; cosmetologists. (Repealed effective 
July 1, 2026.) 


A. A cosmetologist license shall be issued to any person who files a completed application, ac- 
companied by the required fees and documentation, and who: 
(1) is at least seventeen years of age; 
(2) has completed a course in cosmetology of at least one thousand six hundred hours at a 
school approved by the board; and 
(3) has passed an examination approved by the board. 
B. The name of a licensed cosmetologist may be immediately followed by the initials "R.C.", as 
a right and privilege of licensure. 


History: Laws 1993, ch. 171, § 9; 1997, ch. 218, § 6; ‘of Subsection A, substituted "one thousand six hundred 


2022, ch. 39, § 73. hours" for "sixteen hundred hours" in Paragraph A(3), and 
Delayed repeals. — For delayed repeal, see 61-17A-25 rewrote Subsection B. Laws 1997, ch. 218 contains no ef- 
NMSA 1978. fective date provision, but, pursuant to N.M. Const., art. 
The 2022 amendment, effective May 18, 2022, revised IV, § 23, is effective June 20, 1997; 90 days after adjourn- 
the licensure requirements for cosmetologists; and in ment of the legislature. See Volume 14 NMSA 1978 for 
Subsection A, deleted former Paragraph A(2), which pro- "Adjournment Dates of Sessions of Legislature" table, 


vided "has an education equivalent to the completion of 
the second year of high school", and redesignated former ANNOTATIONS 


Paragraphs A(3) and A(4) as Paragraphs A(2) and A(3), Am. Jur. 2d, A.L.R. and C.J.S. references. — Prod- 


respectively. ts liability: perfumes, colognes, or deodorants, 46 
The 1997 amendment deleted "submits satisfactory yiireneyeeciin . va 


evidence that he" at the end of the introductory language 
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61-17A:10 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-17A-11 


61-17A-10. Licensure requirements of manicurists-pedicurists, 
estheticians and SSOLTOLOpsats: (Repealed effective July 1, 
2026.) 


A. The board shall provide for the licensure of manicurists-pedicurists. The board shall issue 
a manicurist-pedicurist license to any person who files a completed application, accompanied by 
the required fees and documentation; and who submits satisfactory evidence of compliance with 
all requirements established by the board. The name of a licensed manicurist-pedicurist may be 
immediately followed by the initials "R.M.", as a right and privilege of licensure. 

B. The board shall provide for the licensure of estheticians. The board shall issue an estheti- 
cian license to any person who files a completed application, accompanied by the required fees 
and documentation, and who submits satisfactory evidence of compliance with all requirements 
established by the board. The name of a licensed esthetician may be immediately followed by the 
initials "R.F.", as a right and privilege of licensure. 

C. The board shall provide for the licensure of electrologists. The board shall issue an elec- 
trologist license to any person who files.a completed application, accompanied by the required fees 
and documentation, and who submits satisfactory evidence of compliance with all requirements 
established by the board. The name of a licensed electrologist may be man followed by the 
initials "R.E.", as a right and privilege of licensure. 


History: Laws 1993, ch. 171, § 10; 1997, ch. 218, § 7. sentences of Subsections A, B and C, and made gender 

Delayed repeals. — For delayed repeal, see 61-17A-25 neutral changes throughout, the section. Laws 1997, ch. 
NMSA 1978. 218 contains no effective date provision, but, pursuant to 

The 1997 amendment substituted "Licensure, re- N.M. Const., art. IV, § 23, is effective June 20,.1997, 90 
quirements" for "Certification" in the section heading, days after adjournment of the legislature. See Volume.14 
substituted "licensure" for, "certification" and "license" NMSA 1978 for "Adjournment Dates of Sessions of Legis- 
for "certificate" throughout the section, rewrote the last lature" table. 


61-17A-11. Licensure of instructors. (Repealed effective 
July 1, 2026;). 


A. A cosmetologist instructor license shall be issued to any person who files a completed ap- 

plication, accompanied by the required fees and documentation; and who: 
(1) isa licensed cosmetologist; | 
(2) has met all requirements established by the board; inte 
(3). has passed an examination approved by the board... 

B. A barber instructor license shall be issued to any person who files a completed panties, 

accompanied by the required fees and. documentation, and who: 

(1) is a licensed barber; 

(2) has completed at least a four-year high school course of study or its equivalent as ap- 
proved by the board; 

(3) has met all requirements established by the board; and 

(4) has passed an examination approved by the board. 

C. An electrologist instructor license shall be issued to any person who files a esinpleted ap- 
plication, accompanied by the required fees and documentation, and who submits satisfactory 
evidence of compliance with all requirements established by the board. ; 

D. The name of a licensed instructor may be immediately followed by the initials "RI", as a 
right and privilege of licensure. 


History: Laws 1993, ch. 171, § 11; 1997, ch. 218, § 8; school course of study or its equivalent as approved by 


2022, ch. 39, § 74. the board", and redesignated former Paragraphs A(3) and 
Delayed repeals. — For delayed repeal, see 61-17A- 25 A(4) as Paragraphs A(2) and A(8), respectively.: 

NMSA 1978. The 1997 amendment deleted "submits satisfactory 
The 2022 amendment, effective May 18, 2022, revised evidence that he" at the end of the introductory para- 

the licensure requirements for cosmetologist instruc- graphs of Subsections A and B, substituted "of compli- 

tors; and in Subsection A, deleted former Paragraph A(2), ance" for "that he complies" near the end of Subsection 

which provided "has completed at least a four year high C, and rewrote Subsection D. Laws 1997, ch. 218 contains 

730 


© 2022 State. of New Mexico, New Mexico Compilation Commission. All rights reserved. 


61-17A-12 BARBERS AND COSMETOLOGISTS 61-17A-12 


no effective date provision, but, pursuant to N.M. Const., cosmetologists) could not require that instructors in bar- 
art. IV, § 23, is effective June 20, 1997, 90 days after ad- bers colleges in New Mexico have 10 hours teaching credit 
journment of the legislature. See Volume 14 NMSA 1978 in or at an accredited college or university. 1957-58 Op. 
for ON EDNARE Dates of Sessions of Legislature" table. Att'y Gen. No. 57-245 (rendered under former law), 
-ANNOT ATI ONS Am, Jur. 2d, A.L.R. and C.J.S. references, — 11 Am. 


Jur. 2d’ Barbers and Cosmetologists § 8. 


College teaching credit not required. — The New 
Mexico state barbers board (now board of barbers and 


61-17A-12. Licensure of schools. (Repealed effective July 1, 2026.) 


A. The board shall provide for the licensure of barber schools. The board shall issue a barber 
school license to any barber school that submits a completed application, accompanied by the 
required fees and documentation, and that submits satisfactory evidence that it complies with 
all enrollment, curriculum, instructional and graduation requirements and record-keeping proce- 
dures established by the board. 

B. The board shall provide for the licensure of cosmetology schools, The board shall issue a 
cosmetology school license to any cosmetology school. that submits a completed application, ac- 
companied by the required fees and documentation, and that submits satisfactory evidence that it 
complies with all enrollment, curriculum, instructional and graduation requirements and record- 
keeping procedures established by the board. 

C. The board shall provide for the licensure of electrology schools. The board shall issue an 
electrology school license to any electrology school that submits a completed application, accom- 
panied by the required fees and documentation, and that submits satisfactory evidence that it 
complies with all enrollment, curriculum, instructional and graduation requirements and record- 
keeping procedures established by the board. 

D. The board shall provide for the licensure of specialty schools, The board shall issue a spe- 
cialty school license to any specialty school that submits a completed application, accompanied by 
the required fees and documentation, and that submits satisfactory evidence that it complies with 
all enrollment, curriculum, instructional and graduation requirements and record-keeping proce- 
dures established by the board. 

E. The board shall establish crossover credit standards for training available at either barber 
schools or cosmetology « schools that may be used in meeting licensure requirements in either pro- 
fession. 

F, The board shall establish a corporate surety bond requirement for schools to indemnify stu- 
dents for fees and tuition paid to a school if the school ceases operation or terminates a program 
prior to the completion of a student's contract with the school. 


History: Laws 1993, ch. 171, § 12; 1997, ch. 218, § 9. be charged by student barbers, if any. The legislature 

Delayed repeals, — For delayed repeal, see 61-17A-25 could authorize a minimum fee to be charged for ser- 
NMSA 1978. vices performed by student. barbers, but in lieu of such 

The 1997 amendment rewrote Subsection F. Laws specific statutory authorization, student barbers, at- 
1997, ch. 218 contains no effective date provision, but, — tending barber school, could refuse to accept or collect 
pursuant to N.M. Const., art. IV, § 23, is effective June 20, any charge for barbering services rendered to the pub- 
1997, 90 days after adjournment of the legislature. See lic. 1957-58 Op. Att'y Gen. No, 57-153 (rendered under 
Volume 14 NMSA 1978 for "Adjournment Dates of Ses- former law). 


sions of Legislature" table. , College teaching credit not required, — Under 
ti former Section 61-17-4 NMSA 1978; the New’ Mexico 
ANNOTATIONS state barbers board could not require that instructors 
No upper limit on required hours. — The language in barbers colleges in New Mexico have 10 hours teach- 
of former Section 61-17-4 NMSA 1978 clearly stated the ing credit in ane at an accredited college or university. 
minimum number of hours necessary for graduation and ie SEES oe Att'y Gen. No. 57-245 (rendered under for- 
placed no maximum hours upon the course of study. 1957- 
58,Op,. Att'y Gen. No, 57-153 (rendered under former law). Am, Jur. 2d, A.L.R. and CJS. references. — 11 Am. 
Students not required to charge fees. — Former Jur, 2d Barbers and Cosmetologists § 8. 


+3 17. : Liability of cosmetology school for injury to patron, 81 
Section 61-17-4 NMSA 1978 was silent as to fees to ALR 4th 444, | 
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61-17A-13 


61-17A-13. Repealed. 


Repeals, — Laws 1997, ch. 218, § 18 repeals 61-17A-13, 
as enacted by Laws 1993, ch. 171, § 18, relating to the tu- 
ition recovery fund. Laws 1997, ch. 218 contains no effective 
date provision, but, pursuant 'to N.M. Const., art. IV, § 23, 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-17A-16 


is effective June 20, 1997, 90 days after adjournment of the 
legislature. See Volume 14 NMSA 1978 for "Adjournment 
Dates of Sessions of Legislature" table, For provisions of for- 
mer section, see 1993 Replacement Pamphlet. 


61-17A-14. Barbers and cosmetologists fund created. (Repealed 


effective July 1, 2026.) 


The "barbers and cosmetologists fund” is created in the state treasury. All license fees and 
charges imposed by the board shall be deposited in the fund. Money in the fund is appropriated 
to the board for the purpose of carrying out the provisions of the Barbers and Cosmetologists 
Act. Any balance remaining in the fund at the end of each fiscal year shall not revert to the gen- 
eral fund. 


History: Laws 1993, ch. 171, § 14; 2022, ch. 39, § 75. 
‘ Delayed repeals, — For delayed repeal, see or 17A-25 
NMSA 1978. 


The 2022 amendment, effective May 18, 2022, elimi- 
nated the depositing of fines in the barbers and cosme- 
tologists fund; and after "fees", added "and", and after 


"charges", deleted "and fines". 


61-17A-15. Licensure of all establishments and PRLPRDEIRCS: (Repealed 
effective July 1, 2026.) 


The board shall provide for the licensure of all establishments and enterprises. The board shall 
issue a license to establishments, enterprises and clinics that submit a completed application, 
accompanied by the required fees and documentation, and that submit satisfactory evidence of 
compliance with all requirements established by the board. 


History: Laws 19993, ch. 171, § 15; 1997, ch, 218, § 10. 

Delayed repeals. — For delayed repeal, see 61-17A-25 
NMSA 1978. 

The 1997 amendment added "and enterprises" at the 
end of the section heading and at the end of the first sen- 


second sentence. Laws 1997, ch. 218 contains no effective 
date provision, but, pursuant to N.M. Const., art. IV, § 23, 
is effective June 20, 1997, 90 days after adjournment of 


.the legislature. See Volume 14 NMSA 1978 for "Adjourn- 


ment Dates of Sessions of Legislature" table. 


tence, and inserted "enterprises" near the beginning of the 


61-17A-16. Fees. (Repealed effective July 1, 2026.) 


Except as provided in Section 61-1-34 NMSA 1978, the board may, by mule, establish initial li- 
cense and renewal fees not to exceed the following: 


SOLA MESHIMENE NCCT SO eee he ree rhc recien irscecteashctaattnacaerss: aeetear aaa ee, eonen aaa ssseee $200 
SCE GULICRIG SE orn vi ¥asecfekeaeiie tise sles on sePheocrt sueectduoniei shui <1 capeke aaa cats dasa a ial he kin As vevsese $600 
relocatiom: ofa schOol va aiisacil isd. Wd), AGABED. LIMO vce eens Goddbead BUDO Bh BNE. ae ae. WA eh dee $300 
MGBINOTOLO MING LECCTIBE eects. otters orcct ites inet ace sekr Renne eRe ete te ee $100 
bar bor ficance.- chad tssecces -meashatctam amiatete Osan cian soc <seretees Satmtecieee os tecieree tae een eee fefact $100 
hairstylist license 0.0%. all.deadvescs tales Err esos ines eer eae Fromenutawana? TT $100 
RDECIAI Ln SICOTISET . atatttcetsasinsiee cheer ohn aren de. caterer ye MRE RC PRL C whe, $100 
instructor license ........sceeecereeeeee Arne: ho xe pneess11 1 EE FR DPLOT RS ee Maas Se) 
duplicate license 6. 1.2..A0..cel). 4 Ath.) SR TERL. «100.005 bene crndienssben da sql tressimialn hak ON: eae es ... $50.00 
temporary license. 205 hose ee t sevenensd bee MAAS LG. WRUAVG ACL AE. CoM, Mea, PSZROO 
ACININISEPALIVE LEA castasten met forma wonserabk ack cet y 11100000 Meche a eee eee Ee $100 
limited:license:fedawrciraavioieada Wa WRIA. ........cpupdgnntte ca ks si ideo yn OB VS es ARE BORE TAs op $100 
Hicensirre through reciprocity scncsssertr thee sss ota enter ee $200 
ETE SCID Cesar ansy sina oleae de alata tts «coe PT MSE ROR TES SARC ENT $50.00 
examinations iy. A. det. Sickie, RUART es. bi si 014s RR RR ee Deeb alee! seer chewed. eee $100. 
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61-17A-17 BARBERS AND COSMETOLOGISTS 61-17A-17 


History: Laws 1993, ch. 171, § 16; 1997, ch. 218, § 11; added."100", after "specialty license", deleted "50.00" and 


2017, ch. 112, § 7; 2019, ch. 248, § 1; 2020, ch. 6, § 45. added "100", and after "instructor license", deleted "50.00" 
Delayed repeals. — For delayed repeal, see 61-17A-25 and added "100". 
NMSA 1978. The 2017 amendment, effective June 16, 2017, pro- 
The 2020 amendment, effective July 1, 2020, provided vided the fee for a hairstylist license; after "barber li- 
an exception to the licensure fee for qualified military cense ... $50.00", added "hairstylist license... $ 50.00". 
service members, their spouses and dependent children, The 1997 amendment, in the table of fees, substi- 
and for certain veterans; and added "Except as provided tuted "specialty license" for "specialty certificate", and 
in Section 61-1-34 NMSA 1978". increased various fees throughout. Laws 1997, ch. 218 
The 2019 amendment, effective July 1, 2019, in- contains no effective date provision, but, pursuant to 
creased the maximum fee that may be imposed by the N.M. Const., art. IV, § 23, is effective June 20, 1997, 
board for certain professional and occupational licenses; 90 days after adjournment of the legislature. See Vol- 
after "cosmetologist license", deleted "50.00" and added ume 14 NMSA 1978 for owouramens Dates of Sessions 
"100", after "barber license", deleted "50.00" and added of Legislature" table. 


"100", after "hairstylist license", deleted "50.00" and 


61-17A-17. Licensure under prior law; expedited licensure. (Repealed 
effective July 1, 2026.) 


A. A person licensed as a barber, a cosmetologist, an esthetician, an electrologist, an instruc- 
tor of cosmetology or barbering or an instructor of electrology, a manicurist-pedicurist or a person 
holding an establishment license, clinic license or school owner's license under prior laws of this 
state, which license is valid on June 18, 1993, shall be held to be licensed under the provisions of 
the Barbers and Cosmetologists Act and shall be entitled to the renewal of the person's license as 
provided in that act. 

B. The board shall grant a license pursuant to the provisions At the Barbers and Cosmetolo- 
gists Act without an examination, upon payment of the required fee; provided that the applicant 
holds a valid, unrestricted license from another licensing jurisdiction. 

C. No later than thirty days after a person files an application for licensure, the board shall 
process the application and issue an expedited license in accordance with procedures in Sec- 
tion 61-1-31.1 NMSA 1978. The board by rule shall determine the states and territories of the 
United States and the District of Columbia from which it will not accept.an applicant for expe- 
dited licensure and shall determine foreign countries from which it will accept an applicant for 
expedited licensure. The board shall post the lists of disapproved and approved licensing juris- 
dictions on its website. The list of disapproved licensing jurisdictions shall include the specific 
reasons for disapproval. The lists shall be reviewed annually to determine if amendments to 
the rule are warranted. 


History: Laws 1998, ch. 171, § 17; 1997, ch. 218, § 12; _ deleted "state, territory or possession of the United States 


2022, ch. 39, § 76. or the District of Columbia, that has training hours and 
Delayed repeals, — For delayed repeal, see 61-17A-25 qualifications similar to or exceeding those required for 
NMSA 1978. licensure in New Mexico; and" and added "licensing juris- 
The 2022 amendment, effective May 18, 2022, pro- diction", and deleted former ‘Paragraph: B(2); and added 
vided for expedited licensure, provided that the board of Subsection C. 
barbers and cosmetologists shall issue an expedited li- Temporary provisions. — Laws 2022, ch. 39, § 104 
cense without examination to a person who holds a valid, provided that a board that is required by Laws 2022, ch. 
unrestricted license in another licensing jurisdiction, 39 to change its licensing provisions to allow for new or 
provided that the board shall expedite the issuance of li- different expedited licensure shall have rules in place and 
censes in accordance with Section 61-1-31.1 NMSA 1978 operational by January 1, 2023. 
within thirty days, and required the board to determine The 1997 ambhdment substituted "licensed as a bar- 
by rule, and to post on its website, which states and ter- ber, a cosmetologist, an esthetician" for "licensed or certi- 
ritories of the United States or the District of Columbia fied as a barber, or cosmetologist" near the beginning of 
from which the board will not accept an applicant for ex- Subsection A, deleted "or certified" and "or certificate" fol- 
pedited licensure and those foreign countries from which lowing "licensed" and "license", respectively, near the end 
the board will accept an applicant for expedited licensure, of Subsection A, in Subsection B, deleted "submits proof 
required that the list of disapproved licensing jurisdic- that he" at the end of the introductory paragraph and 
tions include a reason for disapproval, and required the deleted "or certification" following "license" in Paragraph 
board to review the lists annually to determine if amend- (1). Laws 1997,ch. 218 contains no effective date provi- 
ments to the rule are warranted; in Subsection A, after sion, but, pursuant to N.M. Const., art. IV, § 23, is effective 
“under the provisions of", deleted "that" and added "the June 20, 1997, 90 days after adjournment of the legisla- 
Barbers and Cosmetologists"; in Subsection B, after "The ture, See Volume 14 NMSA 1978 for "Adjournment Dates 
board", deleted "may" and added "shall", after "holds a", of Sessions of Legislature" table. 


deleted "current" and added "valid, unrestricted", and 
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61-17A-18 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-17A-20 
61-17A-18. License to be displayed; notice of change of place of 
business. (Repealed effective July 1, 2026.) 


Every holder‘of a license issued pursuant to the Barbers and Cosmetologists Act shall notify the 
department of any change in place of business, A license shall be displayed conspicuously at the 
holder's place. of business. | 


History: Laws 1993, ch. 171, § 18; 1997, ch. 218, § 13; Cosmetologists Act", after "shall notify the", deleted "ex-’ 


2022, ch. 39, § 77. ecutive director" and added "department", and deleted 

Delayed repeals, — For delayed repeal, see 61-17A-25 "Upon receipt of the notification, the executive director 
NMSA 1978. shall make the necessary change in the books.". 

The 2022 amendment, effective May 18, 2022, re- The 1997 amendment rewrote this section to the ex- 
quired every holder of a license issued pursuant to the tent that a detailed comparison is impracticable. Laws 
Barbers and Cosmetologists Act to notify the depart- 1997, ch. 218 contains no effective date provision, but, 
ment of regulation and licensing of any change in place pursuant to N.M. Const., art. IV, § 23, is effective June 20, 
of business, and removed a provision requiring notifica- _1997, 90 days after adjournment of the legislature. See 
tion be made to the executive director; and after "holder Volume 14 NMSA 1978 for "Adjournment Dates of Ses- 
of a license", added "issued pursuant to the Barbers and sions of Legislature" table. ~~ 


61-17A-19. License nontransferable. (Repealed effective July 1, 2026.) 


Each license shall be issued under the authority of the Barbers and Cosmetologists Act by the 
department in the name of the licensee. The license may not be the subject of a sale, transfer, as- 
signment, conveyance, lease, bequest, gift or other means of transfer. 


History: Laws 1998, ch. 171, § 19; 2022, ch. 39, § 78. _. department of regulation and licensing as the entity un- 


Delayed repeals, — For delayed repeal, see 61- 17A-25 der whose authority licenses are issued; and after "Bar- 
NMSA 1978, bers and Cosmetologists Act by the", deleted "board" and 
The 2022 amendment, effective May 18, 2022, sub- added "department". 


stituted the board of barbers and cosmetologists with the 


61-17A-20. Duration, restoration and renewal of licenses. (Repealed 
‘effective July 1, 2026.) 


A. The original issuance and petewal of ey to practice as a barber, hairstylist, cosmetolo- 
gist, instructor, esthetician, manicurist-pedicurist or electrologist shall be for a period of two years 
or less from the date of issuance. If the licensee fails to renew the license for the next two-year pe- 
riod, the license is void; provided the license may be restored at any time during the year following 
expiration upon the payment of the appropriate fee and a late charge not to exceed one hundred 
dollars ($100) as set forth by board rules, If the licensee fails to restore the license within one year 
following its expiration, the licensee may request Spee ae of the license pursuant to rules pro- 
mulgated by the board. 

B. The original issuance and annual renewal of vidas to operate an establishment or school 
shall be for a period.of twelve months or less following the issuance of the license. If the licensee 
fails to renew the license within thirty days after its expiration, the license is void, and, to again 
obtain a license, an application, required documentation, payment of the renewal fee and a late fee 
not to exceed one hundred dollars ($100) as established. by board rules is required. 

- C, The board may establish a staggered system of license expiration. Ub 


History: Laws 1993, ch. 171, § 20;.1997, ch. 218, § 14; The 2017 amendment, effective June 16, 2017, pro- 
2007, ch, 181, §.17; 2017, ch. 112, § 8; 2019, ch. 243, § 2. vided that the original issuance and renewal of licenses 

Delayed repeals, — For delayed repeal of this section, to practice as a hairstylist shall be for a period of one year 
see 61-17A-25 NMSA 1978, or less from the date of issuance; in. Subsection A, after 

The 2019 amendment, effective July.1, 2019, in- "barber,", added "hairstylist". 
creased the duration of a license issued to a barber, hair- The 2007 amendment, effective June 15, 2007, appro- 
stylist, cosmetologist, instructor, esthetician, manicurist- priates $300,000 from the barbers and cosmetology fund 
pedicurist or electrologists from one to two’ years; in to’the board of barbers and cosmetologists for expenditure 
Subsection A, after "for a period ,of", deleted "one year" in fiscal year 2008 for administration of the Body Art Safe 
and added "two years", and after "for the next", deleted Practices Act. ' 


"year" and added "two-year period". 
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61-17A-21 BARBERS AND COSMETOLOGISTS 61-17A-21 


The 1997 amendment rewrote this section to the ex- Volume 14 NMSA 1978 for "Adjournment Dates of Ses- 
tent that a detailed comparison is impracticable. Laws sions of Legislature" table. 
1997, ch. 218 contains no effective date provision, but, 
pursuant to N.M. Const., art. IV, § 23, is effective June 20, ANNOTATIONS 
1997, 90 days after adjournment of the legislature. See Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 


dur, 2d Barbers and Cosmetologists § 12. 


61-17A-21. Grounds for refusal to issue, renew, suspend or revoke a 
license. (Repealed effective July 1, 2026.) 


A. The board shall, in accordance with the provisions of the Uniform Licensing Act [Chap- 
ter 61, Article 1 NMSA 1978], issue a fine or penalty, restrict, refuse to issue or renew or shall 
suspend or revoke a license for any one or more of the following causes: 

(1) the commission of any offense described in the Barbers and Cosmetologists Act; 

(2) the violation of any sanitary regulation promulgated by the board; 

(3) malpractice or incompetency; 

(4) advertising by means of knowingly false or deceptive statements; 

(5) working in a capacity regulated pursuant to the Barbers and Cosmetologists Act while 
under the influence of intoxicating liquor or drugs; 

(6) _ continuing to practice in or be employed by an establishment, an enterprise, a school or 
an electrology clinic in which the sanitary rules of the board, of the department of health or of any 
other lawfully constituted board or state agency, promulgated for the regulation of establishments, 
enterprises, schools or electrology clinics, are known by the licensee to be violated; 

(7) default of a licensee on a student loan; | 

(8) gross continued negligence in observing the rules and regulations; 

(9) renting, loaning or allowing the use of the license to any person not licensed under the 
provisions of the Barbers and Cosmetologists Act; 

(10) dishonesty or unfair or deceptive practices; 

(11) sexual, racial or religious harassment; 

(12) conduct of illegal activities 1 in an establishment, enterprise, school or electrology clinic 
or by a licensee; or 

(13) aiding, abetting or conspiring to evade or violate the provisions of the Barbers and 
Cosmetologists Act. 

B. Any license suspended or revoked shall be delivered to the department or any agent of the 
department upon demand. 


History: Laws 1993, ch. 171, § 21; 1997, ch. 218, § 15; °° establishment, an enterprise, a school or an electrology 
2022, ch. 39, § 79. clinic" for "continuing to be employed or practicing in an 
Delayed repeals, — ‘For delayed repeal, see 61-17A- 25 establishment" at the beginning of Paragraph (6) and in- 
NMSA 1978. serted "enterprise" near the end of Paragraph (6), substi- 
The 2022 amendment, effective May 18, 2022, re- tuted "default of a licensee" for "notification of a licensee's 
moved “habitual drunkenness or habitual. addiction -to default" in Paragraph (7), inserted "enterprise, school or 
the use of habit-forming drugs" and "conviction of a crime electrology clinic" in Paragraph (12), and made a stylistic 
involving moral turpitude" from the list of grounds for re- change in Paragraph (9). Laws 1997, ch. 218 contains no 
fusal to issue, renew, suspend or revoke a license, added effective date provision, but, pursuant to N.M. Const., art. 
"working in a capacity regulated pursuant to the Barbers IV, § 28, is effective June 20, 1997, 90 days after adjourn- 
and Cosmetologists Act. while under the influence of in- ment of the legislature. See Volume 14 NMSA 1978 for 
toxicating liquor or drugs" to the list of grounds for refusal "Adjournment Dates of Sessions of Legislature" table. 
to issue, renew, suspend or revoke a license, and provided 
that any suspended or revoked license shall be delivered ANNOTATIONS 
to the department of regulation and licensing; in Subsec- Law reviews. — For note, "On Building Better Laws 
tion A, deleted former Paragraph A(5) and added a new far’ Now Maxicn's Environment, "see 4 NM.L, Rev, 105 
Paragraph A(5), deleted former Paragraph A(13) and re- (1973). 
designated former Paragraph A(14) as Paragraph A(13); Am, Jur. 2d, A.L.R. and CS. references. — 11 Am. 
and in Subsection B, changed each occurrence of "board" Jur, 2d Barbers and Cosmetologists § 12. 
to "department". q Bias of members of license revocation board, 97 
The 1997 amendment, in Subsection A, substi- A.L.R.2d 1210. 
tuted "continuing to practice in or be employed by an 53 CJS. Licenses § 44, 
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61-17A-22 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-17A-25 


61-17A-22. Exemptions. (Repealed effective July 1, 2026.) 


The following persons.are exempt from the provisions of the Barbers and Cosmetologists Act 
while in the discharge of their professional duties: 

A. persons licensed by the law of this state to practice medicine and surgery or chiropractic; 

B. commissioned medical or surgical officers of the United States army, navy or marine hospi- 
tal service; 

C. registered nurses; 

D. funeral service practitioners; and 

E. persons providing only eyebrow-threading services. 


History: Laws 1993, ch. 171, § 22; 2017, ch. 108,§2. © services from the provisions of the Barbers and Cosme- 
Delayed repeals, — For delayed repeal, see 61-17A-25 tologists Act; and added Subsection E. 

NMSA 1978. ’ 
The 2017 amendment, effective June 16, 2017, ex- _ ANNOTATIONS 

empted persons who provide only eyebrow thr eading "Am, Jur, 2d, A.L.R. and C.J.8. references. — 11 Am. 


Jur. 2d Barbers and Cosmetologists § 11. 


61-17A-23. Penalties. (Repealed effective July 1, 2026.) 


Each of the following constitutes a misdemeanor punishable upon conviction by a fine of less 
than one thousand dollars ($1,000) or by imprisonment i in the county jail for less than one year, or 
both, in the discretion of the court: 

A. the violation of any of the provisions of the Barbers and Le encloses 1 Act [61-17A-1 NMSA 
1978] or a violation of any regulation promulgated pursuant to that act; 

B. obtaining or attempting to obtain a license for money other than the required fee or for any 
other thing of value or by fraudulent misrepresentations; or 

C. practicing or attempting to practice by fraudulent misrepresentations, 


History: Laws 1993, ch. 171, § 28. nf ANN OTATIONS 
D d vee layed l, aP7AL 
Be badass ste a a ta tle Am, Jur. 2d, A.L.R. and ro JS. references: —12 Am. 


Jur. 2d Bribery 88 4 to 7. 


61-17A-24. Criminal offender's character evaluation. (Repealed 
effective July 1, 2026.) 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978]:shall govern any 
consideration of ¢riminal records required or permitted by the Barbers and Cosmetologists Act 
[61-17A-1 NMSA 1978]. | 

History: Laws 1993, ch: 171, § 24. : Delayed repeals. — For delayed veel see 61-17A-25 

NMSA 1978. 


61- 17A-25. nein tian of agency life; delayed FP eh (Repealed _ 
effective July 1, 2026.) 


The board of barbers and cosmetologists is terminated on’ July 1, 2025 jateuarheh to the Sunset 
Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to the 
provisions of the Barbers and Cosmetologists Act until July 1, 2026. Effective July 1, 20265 the 
Barbers and Cosmetologists Act is repealed. 


History: Laws 1993, ch. 171, § 27; 1997, ch. 218, § 16; cosmetologists; and changed "July 1, 2019") toi"July 1, 
2001, ch. 100, § 1; 2005, ch. 208, § 15; 2013, ch. 166, § 4; 2025", and changed "July 1, 2020", to "July 1;:2026". as: 
2019, ch. 168, § 2. The 2013 amendment, effective June 14, 2013, 

The 2019 amendment, effective July 1, 2019, ex- changed the agency termination date from 2013 to 2019, 


tended the termination date for the board of barbers and 
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61-17B-1 Ge BODY ART SAFE PRACTICES ACT Ait 61-17B-1 


the termination of the operations date from 2014 to 2020, The 1997 amendment, substituted "July ‘1, 2001" 
and the repeal date from 2014 to 2020. for "July 1, 1998" in the first sentence and substituted 

The 2005 amendment, effective June, 17, 2005, "July 1, 2002" for "July 1, 1999" in the second and third 
changes the termination, operation and repeal dates. ~ sentences. Laws 1997, ch. 218 contains no effective date 

The 2001 amendment, effective July 1, 2001, ex- provision, but, pursuant to N.M, Const., art. IV, § 23, is 
tended the life of the board of barbers and cosmetolo- effective June 20, 1997, 90 days after adjournment of the 
gists by changing the termination date of the board from legislature. See Volume 14 NMSA 1978 for "Adjournment 


July 1, 2001, to July 1, 2005 and delaying the repeal of Dates of Sessions of Legislature" table. 
the Barbers and Cosmetologists A Act from July 1, 2002 to he 


July 1, 2006. 
ARTICLE 17B 
J 
Body Art Safe Practices Act 
Sec, . Sec. 
61-17B-1. Short title. (Repealed effective July 1, 2028.) 61-17B-11. Enforcement, (Repealed effective. July 1, 
61-17B-2, Purpose. (Repealed effective July 1, 2028.) 2028.) 
61-17B-3. Definitions. (Repealed effective July 1, 2028.) 61-17B-12, Repealed. 
61-17B-4, Issuance of a body art license. (Repealed effec- 61-17B-13... Municipalities. (Repealed effective July 1, - 
tive July 1, 2028.) 2028.) 
61-17B-5, License; application; renewal; expedited licen- 61-17B-14. “Repealed. 
sure; revocation; suspension. (Repealed ef- 61-17B-15. Board created; membership. (Repealed effec- 
; fective July 1, 2028,) tive July 1, 2028.) 
61-17B-6, Inspection. by board. (Repealed effective 61-17B-16. ‘Board powers and duties. (Repealed effective 
July 1, 2028.) at ix 7, July 1, 2028.) 
61-17B-7. Exemptions. (Repealed effective July 1, 2028.) 61-17B-17., Body art practitioners fund created. (Re- 
61-17B-8. Sterile procedures: and sanitation. (Repealed pealed effective July 1, 2028.) 
effective July 1,2028.) 61-17B-18. Termination of agency life; delayed repeal. 


61-17B-9. Immediate suspension. (Repealed effective (Repealed effective July 1, 2028.) 
July 1, 2028.) | Petes os 

61-17B-10. Judicial review, (Repealed effective July 1, 
2028.) 


61-17B-1. Short title. (Repealed effective July 1, 2028.) 
Chapter 61, Article 17B NMSA 1978 may be cited as the "Body Art Safe Practices Act". 


History: Laws 2007, ch. 181, § 1; 2015, ch. 129, § 3. (4) all pending court cases, legal actions, appeals 


Delayed repeals. — For delayed repeal of this section, and other legal proceedings and all pending administra- 
see 61-17B-18 NMSA 1978. tive proceedings that involve the board’ of barbers and 
The 2015 amendment, effective July 1, 2015, changed»; cosmetologists that relate solely to the implementation 
the statutory reference of the Body Art Safe Practices Act of the Body Art Safe. Practices Act shall be unaffected 
from "Sections 1 through 14 of this act” to Chapter one and shall continue in the name of the board of body art 
Article 17B NMSA 1978". practitioners. Pending legal or administrative proceed- 
Temporary provisions. — Laws 2015, ch. 129, § 10» ings described in this paragraph that relate to the board 
provided: of barbers and cosmetologists and to the implementa- 
A. On July 1, 2015: tion of the Body Art Safe Practices Act shall be unaf- 
(1) all personnel and all money, appropriations, re- fected, but the board of body art practitioners shall be 
cords, furniture, equipment, supplies and other property joined as a party; 
that belonged or were allocated»to the board of barbers (5) all rules, orders and other official acts of the 
and cosmetologists for use in connection with the imple- board of barbers and cosmetologists pursuant to the 
mentation of the Body Art Safe Practices Act are trans: Body Art Safe Practices Act shall continue in effect until 
ferred to the board of body art practitioners; amended, replaced or repealed by the board of body art 
(2) all money that is in the barbers and cosmetolo- practitioners; and 
gists fund that was paid into the fund pursuant to the (6) references in the law, rules and orders to the 
Body Art Safe Practices Act or:regulations. promulgated board of barbers and cosmetologists in connection with 
pursuant to that act shall be transferred to the body art © the Body Art Safe Practices Act shall be deemed refer- 
practitioners fund; ences to the board of body art practitioners. 
(8) all existing contracts, agreements and other obli- B. Licenses that were issued before the effective date 
gations that relate to the Body Art Safe Practices Act or the of this act by the board of barbers and cosmetologists pur- 
board of barbers and cosmetologists work pursuant to that suant to the Body Art Safe Practices Act shall remain in 


act shall be binding on the board of body art practitioners; effect until the license expires or is renewed or reissued by 
A 2ETTO! - the board of body art practitioners. 
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61-17B-2 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-17B-4 


61-17B-2. Purpose. (Repealed effective July 1, 2028.) 


The purpose of the Body Art Safe Practices Act is to provide a safe and healthy environment for 
the administration of body art. 


History: Laws 2007, ch. 181, § 2. ' Effective dates. — Laws 2007, ch. 181 contains no ef- 
Delayed repeals. — For delayed repeal of this section, fective date provision, but, pursuant to N.M. Const., art. 
see 61-17B-18 NMSA 1978, IV, § 23, is effective June 15, 2007, 90 days after the ad- 


journment of the legislature. 


61-17B-3. Definitions. (Repealed effective July 1, 2028.) 


As used in the Body Art Safe Practices Act: 

A. "board" means the board of body art practitioners; 

B. "body art" means tattooing, body piercing or scarification but does not include practices that 
are considered medical procedures by the New Mexico medical board; 

C. "body art establishment" means a fixed or mobile place where body art is administered on 
the premises; 

D. "body artist" means a person who administers body piercing, tattooing or scarification; 

E. "body piercing" means to cut, stab or penetrate the skin to create a permanent hole or open- 
ing; 

F. "equipment" means machinery used in connection with the operation of a body art estab- 
lishment, including fixtures, containers, vessels, tools, devices, implements, furniture, gisplay and 
storage areas, sinks and other apparatuses and appurtenances; 

G. "instruments used for body art" means hand pieces, needles, needle aes and other items 
that may come into contact with a person's body during the administration of body art; 

H. "operator" means the owner in charge of a body art establishment; 

I. "scarification" means cutting into the skin with a sharp instrument or branding the skin 
with a heated instrument to produce a permanent mark or design on the skin; 

J. "sharps" means any sterilized object that is used for the purpose of penetrating the skin or 
mucosa, including needles, scalpel blades and razor blades; 

K. "single use" means products or items that are intended for one-time, one-person use and are 
disposed of after use on each client, including cotton swabs or balls, tissues or paper products, pa- 
per or plastic cups, gauze and sanitary coverings, razors, piercing needles, scalpel blades, stencils, 
ink cups and protective gloves; 

L. "sterilization" means destruction of all forms of microbiotic life, including spores; and 

M. "tattooing" means the practice of depositing pigment, which is either permanent, semiper- 
manent or temporary, into the epidermis using needles by someone other than a state-licensed 
physician or a person under the supervision of a state-licensed physician and includes permanent 
cosmetics, dermography, micropigmentation, permanent color technology and micropigment im- 
plantation. 


History: Laws 2007, ch. 181, § 3; 2015, ch. 129, § 4. of body art practitioners" in the meaning of "board" in the 
Delayed repeals. — For delayed repeal of this section, definitions section of the Body Art Safe Practices Act; in 
see 61-17B-18 NMSA 1978. Subsection A, after "the board of", deleted "barbers and 


The 2015 amendment, effective July 1, 2015, replaced cosmetologists" and added "body art practitioners". 
the board of barbers and cosmetologists with "the board Cj das 


61-17B-4. Issuance of a body art license. (Repealed effective July 1, 
2028.) 


The board has authority to issue a body art license to a body artist who has demonstrated the 
ability to perform body art and who conforms with the board's rules with respect to safety, ster- 
ilization and sanitation and a body art operator license to an operator who conforms with the 
board's rules. 
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61-17B-5 BODY ART SAFE PRACTICES ACT 61-17B-5 


History: Laws 2007, ch. 181, § 4. Effective dates. — Laws 2007, ch, 181 contains no ef- 
Delayed repeals. — For delayed repeal of this section, fective date provision, but, pursuant to N.M. Const., art. 
see 61-17B-18 NMSA 1978, IV, § 23, is effective June 15, 2007, 90 days after the ad- 


journment of the legislature. 


61-17B-5, License; application; renewal; expedited licensure; 
revocation; suspension. (Repealed effective July 1, 2028.) 


A. A body artist shall obtain a body art license, and an operator shall obtain a body art estab- 
lishment license, the requirements for which shall be defined by the board by rules promulgated 
in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] and shall include the 
requirement that a body artist applicant demonstrate that the body artist has the training and 
experience necessary to perform body piercing, tattooing or scarification and the requirement that 
a sanitary and sterile body art establishment be maintained; provided that the board shall grant 
credit for training and experience obtained from any source, whether obtained within or outside 
the state, if the applicant demonstrates that the applicant meets the training and experience re- 
quired pursuant to the Body Art Safe Practices Act. 

B. An operator or body artist shall possess and post in a conspicuous place a valid license is- 
sued by the board in accordance with the Body Art Safe Practices Act and the rules promulgated 
pursuant to that act. An operator or a body artist shall not display a license unless it has been is- 
sued to that operator or body artist by the board and has not been suspended or revoked. 

C. An operator or body artist shall apply to the board for the issuance or renewal of a license 
annually and shall pay license fees established by the board. Except as provided in Section 61-1-34 
NMSA 1978, the board shall set license fees and license renewal fees not to exceed three hundred 
dollars ($300) and late fees not to exceed one hundred dollars ($100). If an operator or body art- 
ist fails to renew a license for the next year, the license is void; provided that the voided license 
may be restored at any time during the year following the license's expiration upon the payment 
of the appropriate license renewal fee and a late charge not to exceed one hundred dollars ($100) 
as set forth by board rules. If the operator or body artist fails to restore a license within one year 
following the license's expiration, the operator or body artist may request restoration of the license 
pursuant to rules promulgated by the board. 

D. As soon as: practicable, but no later than thirty days after an application is submitted, the 
board shall process the application and issue an expedited license'in accordance with Section 61-1- 
31.1 NMSA 1978 to a person licensed in another licensing jurisdiction. The board by rule shall de- 
termine those states and territories of the United States and the District of Columbia from which 
it will not accept an applicant for expedited licensure and those foreign countries from which it 
will accept an application for expedited licensure. The lists of disapproved and approved licensing 

-jurisdictions shall be posted on the board's website»The list of disapproved licensing jurisdictions 
shall include specific reasons for disapproval. The lists shall be reviewed annually to‘determine if 
amendments to the rule are warranted. 

E. The board may suspend or revoke a license for a body art establishment or a body artist who 
fails to comply with a provision of the Body Art Safe Practices Act or rules promulgated pursuant 
to that act in accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. A 
license shall not. be suspended or revoked without providing the operator or the body artist with 
an opportunity for an administrative hearing unless conditions in the body art establishment war- 
rant immediate suspension pursuant to Section 61-17B-9 NMSA 1978. The hearing officer shall 
not be a person previously involved in the suspension or revocation action. An inspection made 
more than twenty-four months prior to the most recent inspection shall not be used as a basis for 
suspension or revocation. 

F. Except as provided in Section 61-1-34 NMSA 1978, the board shall charge a fee not to exceed 
three hundred dollars ($300) for the application to issue a new or renewed license. The applicant 
shall provide proof of current immunization as required by the board and proof of the applicant's 
attendance at a blood-borne pathogen-training program and other training as required by the 
board before a license is issued or renewed. 
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61-17B-5 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-17B-5 


G. Accurrent body art license or body art establishment license shall not be transferable from 


one person to another. 


H. The following information shall be kept on the premises of a body art establishment and 


shall be available for inspection by the board: 
(1) 
(2) 

artists; 
(3) 
(4) 
(5) 
(6) 


the full names of all employees in the establishment and their exact duties; . 
the board-issued license with identification photograph for the operator and any body 


the body art establishment name and hours of operation; 
the name and address of the operator; 
a complete description of all body art performed at the body art establishment; 

a list of all instruments, body jewelry, sharps and inks used at the body art establish- 


ment, including names of manufacturers and serial or lot numbers or invoices or other documenta- 
tion sufficient to identify and locate the manufacturer of those items; and 


(7) 


a current copy of the Body Art Safe Practices Act. 


I, An operator shall notify the board in writing not less than thirty days before changing the 
location of a body art establishment. The notice shall include the street address of the body art 


establishment’ 8 new location. 


History: Laws 2007, ch. 181, § 5; 2015, ch. 129, § 5; 
2019, ch, 245, § 1; 2020, ch. 6; § 46; 2021, ch, 92, § 13; 
2022, ch. 39, § 80. 

Delayed repeals, — For delayed repeal of this section, 
see 61-17B-18 NMSA 1978, 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the board of body art practitioners.is required 
to follow the provisions of the State, Rules Act when pro- 
mulgating rules and to follow the provisions of the Uni- 


form Licensing Act in disciplinary matters, provided that 


license fees. and license renewal. fees shall not exceed 
three hundred dollars and that late fees shall not exceed 


one hundred dollars, provided that the board of body’ art’ 


practitioners shall issue an expedited license to a person 
licensed in another licensing jurisdiction in accordance 
with Section 61-1-31.1 NMSA 1978 within thirty days, 
and required the board to determine by rule, and to post 
on its website; which states and territories of the United 
States or the District of Columbia from which the board 
will not accept an applicant for expedited licensure and 
those foreign countries’ from which the board will accept 


an ‘applicant for expedited licensure, required that the list™ 


of disapproved licensing jurisdictions include a reason for 
disapproval, and required the board to review the lists an- 
nually to determine if amendments to the rule are war- 


ranted; in the section heading, added "renewal; expedited © 


licensure"; in Subsection A, after ."defined by the board", 
added "by rules promulgated in accordance with the State 
Rules Act", and after "the applicant demonstrates", de- 
leted "the training and experience received by the appli- 


cant is equivalent to the" and added "the applicant meets, 


the"; in Subsection B, after "place.a valid", deleted "and 
unsuspended"; in Subsection C, after "license renewal 
fees", deleted "and late fees in amounts necessary to ad- 
minister the provisions of the Body Art Safe Practices Act" 
and added "not to exceed three. hundred dollars ($800) and 
late fees not to exceed one hundred dollars ($100)"; added 
a new Subsection D and redesignated former Subsections 
D,through H as Subsections E through I, respectively; and 
in Subsection EH, after "The board", deleted "shall promul- 
gate rules for the revocation or suspension of" and added 
"may suspend or revoke", after "pursuant to that act", 
added’ "in accordance with the Uniform Licensing Act", 
and after "suspended. or revoked", deleted "pursuant to 
the Body Art Safe Practices Act". 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
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different expedited licensure shall have rules in place and 
operational by January 1, 2023. 

The 2021 amendment, effective June 18, 2021, pro- 
vided for the waiver of license fees and license renewal 
fees for military service members and veterans; and in 
Subsection C, after "established by the board", added "Ex- 
cept as provided in Section 61-1-34 NMSA 1978". 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for certain veterans; and in Subsection EK, added "Except 
as provided in Section 61-1-34 NMSA 1978", 

The 2019 amendment, effective April 4, 2019, required 
the board of body art’ practitioners to grant credit to an 
applicant for licensure for training or experience obtained 
outside the state; in Subsection A, after the semicolon, 
added "provided that the board shall grant credit for train- 
ing and experience obtained from any source, whether ob- 
tained within or outside the state, if the applicant demon- 
strates that the training and experience. received by the 
applicant is equivalent to the training and experience re- 
quired pursuant to the Body Art Safe Practices Act.". 

The 2015 amendment, effective July 1, 2015, provided 
for license requirements for body artists and required the 
board of body art practitioners to promulgate rules for 
body artists in accordance with the Body Art Safe Prac- 
tices Act; in Subsection A, after "body art, license", added 

"and an operator shall obtain a body art establishment li- 
cense, the", after "defined by the board", added “and shall 
include the requirement”, after "that", ‘added "a'body art- 
ist applicant", after "scarification and", deleted "to estab- 
lish and maintain" and added "the requirement that", and 


‘after "body art establishment", added "be maintained’: 


in Subsection B, after "has been issued to", deleted "the" 
and added "that"; in Subsection C, after "the issuance", 
added "or renewal", after "by the board.", deleted "The op- 
erator or body artist shall renew the license annually.", 
after "shall set license fees", deleted "and", after "license 
renewal fees", added "and late fees", and after "Body Art 
Safe Practices Act.", added the remainder of the section; 
in Subsection D, after "suspension of a license for", deleted 
"an operator" and added "a' body art establishment", after 
"Body Art Safe Practices Act", added "or rules promul- 
gated pursuant to that act", after "operator or the body 
artist", added "with", and after "Section", deleted "9 of the 
Body Art Safe Practices Act" and added '61-17B-9 NMSA 
1978"; in Subsection E, after "application", deleted "or an- 
nual renewal of a" and added "to issue a new or renewed", 
after "The", deleted "operator or body artist" and added 
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"applicant", after "required by the board", added "and 
proof of the applicant's", and after "training as required", 
deleted "and approved"; in Subsection F, after "current 
body art", added "license", and after "or body art", deleted 
"operator" and added "establishment"; deleted Subsec- 
tion G and redesignated the succeeding subsections ac- 


cordingly; in the introductory sentence of Subsection G,.., 
after "shall be kept", deleted "on file" after "establishment 


and", added "shall be"; in Paragraph (2) of Subsection G, 
after "photograph", added "for the.operator and any body 


BODY ART SAFE PRACTICES ACT 


61-17B-8 


» artists"; in Paragraph (4) of Subsection G, after "address 


of the", deleted "body art establishment owner" and added 
"operator"; in Paragraph (5) of Subsection G, after '"per- 
formed", added "at the body art establishment"; in Para- 


‘graph (6) of Subsection G, after "inks used", added "at the 


body art establishment’, and after "manufacturer", added 

"of those items"; in Paragraph (7) of Subsection G, after 
"a", added "current"; and in Subsection'H, after "address 
of the", added "body art establishment's". 


61-17B-6. Inspection by board. (Repealed effective July 1, 2028.) 


A. The board shall annually inspect body art establishments to determine compliance with the 
Body Art Safe Practices Act. An operator or body artist shall allow a board official, upon proper 
identification, to enter the premises, inspect all parts of the premises and inspect and copy records 
of the body art establishment. The operator or body artist shall be given an opportunity to accom- 
pany the board official on the inspection and to receive a report of the inspection within fourteen 
days after the inspection. 

B. Refusal to allow an inspection is grounds for suspension or revocation of the license of the 
operator or body artist, provided that the board official tendered proper identification prior to the 
refusal. , . 


History: Laws 2007, ch. 181, § 6. 
Delayed repeals. — For delayed repeal of this section, 
see 61-17B-18 NMSA 1978. 


Effective dates. — Laws 2007, ch. 181 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, is effective June 15, 2007, 90 days after the ad- 


journment of the legislature. 


61-17B-7.. Exemptions. (Repealed effective July 1, 2028.) 


A. A person who pierces only the outer perimeter of the ear, not including any cartilage, using 
a pre-sterilized encapsulated single use stud-ear piercing system, implementing appropriate pro- 
cedures, is exempt from the requirements of the Body Art Safe Practices Act. 

B. A member of a federally recognized tribe, band, nation or pueblo who performs scarifica- 
tion rituals for religious purposes is exempt from the requirements of the Body Art Safe Prac- 


tices Act. 


History: Laws 2007, ch. 181, § 7. 
Delayed repeals. — For delayed repeal of this section, 
see 61-17B-18 NMSA 1978. 


Effective dates. — Laws 2007, ch. 181.contains no ef- 


~ fective date provision, but, pursuant to N.M, Const., art. 
‘TV, § 23, is effective June 15, 2007, 90 days after the ad- 


journment of the legislature. 


61-17B-8. Sterile procedures and sanitation. (Repealed effective July 1, 


2028.) 


The board shall establish by rule requirements for: 

A. the use and disposal of equipment and instruments; provided that: 
(1) all sharps shall be sterilized prior to use; 
(2) single use.items shall not be used on more than one client for any reason; and 
(3) all body art stencils shall be single use and disposable; 

B. the sterilization or sanitation of non-disposable items; 


C. the prohibition of off-site sterilization; and 


D. procedures to control disease borne by contact with customer or body artist skin mucosa. 


History: Laws 2007, ch. 181, § 8. 
Delayed repeals. — For delayed repeal of this section, 
see 61-17B-18 NMSA 1978. 


Effective dates. — Laws 2007, ch. 181 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, is effective same 15, 2007, 90 days after the ad- 
Jouroment of the legislature. 
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61-17B-9. Immediate suspension. (Repealed effective July 1, 2028.) 


The board may suspend a license immediately without prior notice to the holder of the li- 
cense if it determines, after inspection, that conditions within a body art establishment. pres- 
ent a substantial danger of illness, serious physical harm or death to customers who might 
patronize a body art establishment. A suspension action taken pursuant to this section is ef- 
fective when communicated to the operator or body artist. Suspension action. taken pursuant 
to this section shall not continue beyond the time that the conditions causing the suspension 
cease to exist, as determined by a board inspection at the request of the operator or body art- 
ist. A license holder may request an administrative hearing, as provided by Section 5 [61- 
17B-5 NMSA 1978] of the Body Art Safe Practices Act, if the board does not lift an immediate 
suspension within ten days. 


History: Laws 2007, ch. 181, § 9. Effective dates. — Laws 2007, ch. 181 contains no ef- 


Delayed repeals. — For delayed repeal of this section, fective date provision, but, pursuant to N.M. Const., art. 


see 61-17B-18 NMSA 1978. : IV, § 23, is effective June 15, 2007, 90 days re the ad- 
) journment of the legislature. 


sc 


61-17B-10. Judicial review. (Repealed effective July 1, 2028.) 


An applicant denied a license or an operator or body artist whose license is suspended or re- 
voked by the board may appeal pursuant to Section 39-3-1.1 NMSA 1978, - 


History: Laws 2007, ch. 181, § 10. Effective dates. — Laws 2007, ch. 181 contains no ef- 
Delayed repeals. — For delayed papel of this section, fective date provision, but, pursuant to N.M. Const., art. 
see 61-17B-18 NMSA 1978. IV, § 23, is effective June 15, 2007, 90 days after the ad- 


journment of the legislature. 


61-17B-11. Enforcement. eveaed effective Gals 1, , 2028.) 


A. The board may seek relief in district court to enjoin the operation of a body art eevee 
lishment or the practice of a body artist not'in Sa erie with the Body ish Safe Practices 
Act. 

B. The district court may impose a civil sunaley not exceeding five hundred ‘dollars ($500) for a 
violation of the Body Art Safe Practices Act. Each violation of the provisions of the Body Art Safe 
Practices Act constitutes a separate offense. 

C. The board may promulgate rules imposing a schedule of penalties for violations of the Body 
Art Safe Practices Act. Except as provided in Subsection D of this section, no penalty shall exceed 
one hundred fifty dollars ($150). 

D. Penalties for the following violations shall not exceed one thousand dollars ($1,000): 

(1) obtaining or attempting to obtain a license by fraudulent misrepresentation; |. 

(2) willfully falsifying by oath or affirmation information required pursuant to the Body 
Art Safe Practices Act; or 

(3) practicing or attempting to practice under an arswang name or by fraudulent misrep- 
resentation. 


History: Laws 2007, ch. 181, § 11; 2013, ch. 162, § 2. in the second sentence, at the beginning of the sentence, 

Delayed repeals. — For delayed repeal of this section, deletes "provided that" and added "Except as provided in 
see 61-17B-18 NMSA 1978. Subsection D of this section", and after "no penalty", de- 

The 2013 amendment, effective June 14, 2013, added leted "exceeds" and added "shall exceed"; and added Sub- 
penalties; in the title, added "penalties"; in Subsection C, section D, 


61-17B-12. Repealed. 


Repeals. — Laws 2015, ch, 129, § 11 repealed 61-17B- effective July 1, 2015. For provisions of former section; see 
12 NMSA 1978, as enacted by Laws 2007, ch. 181, § 12, the 2014 NMSA 1978 on NMOneSource.com. . 
relating to the use of barbers and cosmetologists fund, 
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61- 17B-13. Municipalities. (Repealed effective July 1, 2028. ) 


The Body Art Safe Practices Act provides minimum standards for safe body. art practices. A mu- 
nicipality may by ordinance provide more stringent standards. 


History: Laws 2007, ch. 181, § 13. . 
Delayed repeals. — For delayed repeal of this section, nal 
see 61-17B-18 NMSA 1978. 


‘Effective dates. — Laws 2007, ch. 181 contains no ef- 
‘fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, is effective June 15, 2007, 90 days after the ad- 
journment of the legislature. 


61-17B-14. Sect 


Repeals. — Laws 2015, ch. 129, § 11 bipealad 61-17B- 
14 NMSA 1978, as enacted by Laws 2007, ch, 181, § 14, re- 
lating to the promulgation of rules, effective July 3 2015. 


For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com, 


61-17B-15. Board Greated: membership. (Repealed. effective July 1, 
2028.) 


A. The "board of body art practitioners" is created. The board is administratively attached 
to the regulation and licensing department and consists of five members appointed by the gov- 
ernor. Members shall serve three-year terms; provided that at the time of initial appointment, 
the governor shall appoint members to abbreviated terms to allow for the terms of subsequent 
appointments to be staggered. Vacancies shall be filled in the manner of the original appoint- 
ment. 

B, Ofthe ibis members of the board, two shall be licensed pursuant to the Body Art Safe Prac- 
tices Act and shall have at least five years' practical experience in their occupations. Of those two, 
one member shall be an operator and one member shall be a body artist. The remaining three 
members shall be public members. The public. members shall not have ever been licensed pursu- 
ant to the provisions of the Body Art Safe Practices Act or similar prior legislation or have a finan- 
cial interest in a body art establishment. 

C. Members of the board shall be reimbursed pursuant to the Per inte and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

D. The board shall elect from among its members a chair and such other officers as it deems 
necessary. The board shall meet at the call of the chair, not less than two times each year. A major- 
ity of members currently serving constitutes a quorum for the conduct of business. 

E.. A board member shall not serve more than two full consecutive terms, and a member who 
fails to attend three meetings shall automatically be recommended for removal unless the mem- 
ber's absence is excused for reasons set forth by board rule. 


History: Laws 2015, ch, 129, § 6; 2019, ch. 245, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-17B-18 NMSA 1978, 

The 2019 amendment, effective April 4, 2019, revised 
the composition of the board’ of body art practitioners; in 
Subsection B, after "Of the five members of the board,", 
deleted "four" and added "two", after "Of those", deleted 
"four, two members" and added "two, one member', after 

"shall be an operator and", deleted "two members" and 
added "one member", and after "The remaining", egaie 
"one member" and added "three members", 


‘Temporary provisions. — Laws 2019. ch. 245, § 8 
provided that on or after April 4, 2019, the governor shall 
appoint two public members to serve on the board, one 


4, of whom shall replace one operator member and one of 


whom shall replace one body artist member so that the 
board-shall be composed of three public members and two 
members licensed pursuant to the Body Art Safe Practices 
Act. The terms of the members shall remain staggered. 


61-17B-16. Board powers and duties. (Repealed effective July 1, 2028.) 


A. The board shall: 


(1) in conjunction with the department of health, promulgate rules in accordance with the 
State Rules Act [Chapter 14, Article 4 NMSA 1978] necessary to implement the provisions of the 


Body Art Safe Practices Act; 
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(2) establish fees; 
(3) establish standards and provide for the issuance of new and renewal scents and ity 
artist licenses to applicants; 
(4) adopt a seal; 
(5) furnish copies of rules sid sanitation and sterilization requirements promulgated by 
the board to each operator of a body art establishment; 
(6) keep a record of its proceedings, a register of applicants for licensure and a register of 
licensed operators and body artists; 
(7) issue cease and desist orders to persons who violate the provisions of the Body Art Safe 
Practices Act or rules promulgated pursuant to that act; and 
(8) deny, suspend or revoke a license or undertake any other disciplinary ban in accor- 
dance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 
B. The board may establish continuing education or other requirements for licensure. 
C. A member of the board, its employees or agents may enter and inspect a body art establish- 
ment at any time during regular business lek for the purpose a determining compliance with 
the Body Art Safe Practices Act. 


History: Laws 2015, ch. 129, § 8; 2022, ch. 39, § 81. promulgating rules and to follow the provisions of the 

Delayed repeals. — For delayed repeal of this section, Uniform Licensing Act in disciplinary matters; and in 
see 61-17B-18 NMSA 1978. Subsection A, Paragraph A(1), after "promulgate rules", 

The 2022 amendment, effective May 18, 2022, clari- added “in accordance with the ptate Rules Act", and 
fied that the board of body art practitioners is required: added Paragraph A(8). 


to follow the provisions of the State Rules Act when 


61-17B-17. Body art practitioners fund created. ‘(Hepealed effective 
July 1, 2028.) 


The "body art practitioners fund" is created in the state treasury. The fund consists of appro- 
priations, gifts, grants and donations; license fees and charges that are imposed by the board; 
and money otherwise accruing to the fund. Money in the fund is appropriated to the board for 
the purpose of carrying out the provisions of the Body Art Safe Practices Act. Money in the 
fund shall be disbursed on warrants signed by the secretary of finance and administration 
pursuant to vouchers signed by the chair of the board or the chair's authorized representative. 
Any balance remaining in the fund at the end of a fiscal year shall not revert to the general 
fund. 


History: Laws 2015, ch. 129, § 7; 2022, ch. 39, § 82. ' depositing of fines in the body art practitioners fund; and 

‘Delayed repeals. — For delayed repeal of this section, » after "The fund consists of appropriations", added gifts, 
see 61-17B-18 NMSA 1978. grants and donations", after "charges", deleted "and fines", 

The 2022 amendment, effective May 18, 2022, pro- and after "imposed by the board", deleted "and that shall 
vided that the body art practitioners fund may also con- be deposited into the fund". 


sist of gifts, grants and donations, and eliminated the 


61-17B-18. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2028.) 


The board of body art practitioners is terminated on July 1, 2027 pursuant to the Sunset Act. 
The board shall continue to operate according to the provisions of the Body Art Safe Practices Act 
until July 1, 2028. Effective July 1, 2028, the Body Art Safe Practices Act is repealed. 


History: Laws 2015, ch. 129, § 9; 2022, ch. 39, § 83. The 2022 amendment, effective May 18, 2022, 
changed "July 1,°2021", to "July 1, 2027", and changed 
"July 1, 2022" to "July 1, 2028". 
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COLLECTION AGENCIES 


61-18A-1 


ARTICLE 18 
Collection Agencies (Repealed.) 


(Repealed by Laws 1987, ch. 252, § 34.) 


61-18-1 to 61-18-67. Repealed. 


Repeals. — Laws 1987, ch. 252, § 34 repeals former 61- 
18-1 to 61-18-67 NMSA 1978, as enacted by Laws 1957, 
Chapter 218, Laws 1974, Chapter 78, Laws 1978, Chap- 
ter 11, and Laws 1979, Chapter 27 and as amended by 
Laws. 1961, Chapter 49, Laws 1973, Chapter 338, Laws 
1974, Chapter 78, Laws 1977, Chapter 245,. Laws 1977, 
Chapter 306, and Laws 1978, Chapter 11, relating to col- 
lection agencies, effective July 1, 1987. For provisions of 
former sections, see 1981 Replacement Pamphlet. For 


present comparable provisions, see 61-18A-1 to 61-18A-33 
NMSA 1978. 

Laws 1987, ch. 298, § 10 purported to amend 61-18- 
61 NMSA 1978, but, due to the prior 1987 repeal, that 
amendment was not given effect. 

Laws 1987, ch. 292, § 14 purported to amend 61- 18- 
64 NMSA 1978, but, due to the prior 1987 repeal, that 
amendment was not given effect. 


ARTICLE 18A 


Collection Agencies 
Sec. Sec. 
61-18A-1. Short title. 61-18A-17. Right granted by license. 
61-18A-2. Definitions. 61-18A-18. Repealed. 
61-18A-3, Administration and enforcement. 61-18A-19. Change of.location; ownership or name; du- 
61-18A-4. Rules; violations. ; plicate license. 
61-18A-5. Unlawful to conduct collection agency or en- 61-18A-20. Temporary license. 
gage in the business of a repossessor with- 61-18A-21. Branch office. 
_ out license. 61-18A-22, Office management; license. 
61-18A-6. Penalty for violations. 61-18A-23. Loss of qualified person. 
61-18A-7. Application for license. — 61-18A-24, Repealed. 
61-18A-8. Applications; required information. 61-18A-25. Unauthorized practice as collection agency. 
61-18A-9,. Financial statement. 61-18A-26, Assignments; right. to sue. 
61-18A-10. Manager's license and examination. 61-18A-27. Renewal of license; fee. 
61-18A-11. ‘Qualification of manager applicants. 61-18A-28, Remittance of collections to clients. 
61-18A-12.': Approval of applications. 61-18A-28.1. Additional collection from debtors. 
61-18A-13., Denial of. applications. 61-18A-29, Repealed, - 
61-18A-14. License to foreign corporation or partnership. 61-18A-30. Fees. 
61-18A-15. Surety bond. 61-18A-31. Deposit of money. 
61-18A-16. Information to be included in: collection 61-18A-32,. Judicial review. 
agency license. 61-18A-33. Grandfather clause. 


i’ 


Chapter 61, Article 18A NMSA 1978 may be cited as the "Collection Agency Regulatory Act". 


th 


History: Laws 1987, ch. 252, § 1; 2019, ch. 144, § 24, 


Collection agency may not practice law indirectly. 


The 2019 amendment, effective July 1, 2019, provided 
the statutory citation for the Collection Agency Regula- 
tory Act; after the section heading, deleted "This act" and 
added "Chapter 61, Article 18A NMSA 1978"); ; 


ANNOTATIONS 


Collection agency may not practice law directly. 
— A collection agency engages in the unauthorized prac- 
tice of law when it represents parties before judicial bod- 
ies, prepares pleadings, manages litigation, gives legal 
advice, renders services requiring legal skill, or prepares 
instruments which secure legal rights. State ex rel. Norvell 
v. Credit Bureau ea han Ine., 1973-NMSC-087, 85 
N.M. 521, 514 P.2d 40. 


— Soliciting assignments of claims on.a contingent fee ba- 
sis and filing suit thereon on the same basis constitutes the 
practice of law. State ex rel. Norvell v. Credit Bureau of Al- 
buquerque, Inc:, 1973-NMSC-087, 85 N.M. 521, 514 P.2d 40. 

Collection agency may not practice law by pro 
forma assignments. — Where the agency procures 
the assignment merely to facilitate filing suit, legal ser- 
vices are in effect offered; this is unauthorized practice. 
State ex rel, Norvell.v. Credit Bureau of Albuquerque, Inc., 
1973-NMSC-087, 85 N.M. 521, 514 P.2d 40. 

Section 61-18A-26 NMSA 1978 does not authorize the 
practice of taking the assignment of debts from an un- 
derlying creditor on a contingency fee basis and the filing 
of a suit by the collection agency's own attorneys in the 
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collection agency's own name. Kolker v. Duke City Collec- 
tion Agency, 750 F. Supp. 468 (D.N.M. 1990). 

Collection agency may not control litigation. — 
Where assignment is pro forma, the fact that the agency 
directs the litigation constitutes the unauthorized prac- 
tice of law. State ex rel. Norvell v. Credit Bureau of Albu- 
querque, Inc., 1973-NMSC-087, 85 N.M. 521, 514 P.2d 40, 

Collection agency may not practice law by pro- 
curing legal services, — A collection agency may solicit 
claims for collection, but it engages in the unauthorized 
practice of law when it holds out that it can procure or 
perform legal services in the collection process. 1974 Op. 
Att'y Gen. No. 74-28. 

Creditor must select attorney freely. — If nonlitiga- 
tion methods fail, the agency must refer the claim back to 
the creditor and must advise him to select an attorney of 
his own choice, For the agency to take a pro forma interest 
in the claim to enable it to file'‘suit in its own name is ‘to 
actually furnish legal services and as such is perigee nl 
ized, 1974 Op. Att'y Gen. No. 74-28. 


61-18A-2. Definitions. 
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Collection agency may not otherwise interfere 
with attorney-client relation. — If the creditor selects 
an attorney who is also an agency attorney, the agency 
may not control the litigation or interfere in any way with 
the attorney-client relationship; such control or interfer- 
ence constitutes the unauthorized practice of law. 1974 
Op. Att'y Gen, No. 74-28. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Collection and Credit Agencies §§ 1 to 10, 15, 
16. 

Regulation and licensing of collection and commercial 
agencies or representatives thereof, 54 A.L.R.2d 881. 

Liability of collection agency for failure to pursue claim, 
76 A.L.R.2d 1155. 

Civil liability of attorney for abuse of process, 97 
A.L.R.3d 688. 

What constitutes "debt" for purposes of Fair Debt Col- 
lection Practices Act (15 US.C.A. § 1692a(5)), 159 A.L. R. 
Fed. 121, 


As used in the Collection Agency Regulatory Act: 

A. "division" means the financial institutions division of the regulation and licensing department; 

B. "director" means the director of the division or a duly authorized agent designated by the 
director; 
_C. "collection agency", means a person engaging in business for the purpose of collecting or at- 
tempting to collect, directly or indirectly, debts owed or due or asserted to be owed or due another, 
where such person is so engaged by two or more creditors, or a person engaging in the business the 
principal purpose of which is the collection of debts. The term also includes a creditor who, in the pro- 
cess of collecting the creditor's own debts, uses any name other than the creditor's own that would 
indicate that a third person is collecting or attempting to collect the debts. The term does not include: 

(1) an officer or employee of a creditor while, in the name of the re collecting Ges 
for such creditor; 

(2) a person while eollectitig debts for another person, both of SAGA are ectaed by common 
ownership or affiliated by corporate control, if the person collects debts only for persons to whom it 
is so related or affiliated and if the principal business of such person is not the collection of debts; 

(3) an officer or employee of the United States, a state or a political subdivision thereof 
to the extent that collecting or attempting to collect a debt is in the performance of official duties; 

(4) aperson while serving or attempting to serve legal process on any other person in con- 
nection with the judicial enforcement of a debt; 

(5) a nonprofit organization that, at the request of debtors, performs bona fide consumer 
credit counseling and assists debtors in the liquidation of their debts by receiving payments from 
such debtors and distributing such amounts to creditors; 

(6) an attorney-at-law collecting a debt as an attorney on behalf of and:in the name of a 
client; or 

(7). a person collecting or attempting to collect:a debt owed or due or sy to be ei or 
due to another to the extent such activity: 

(a) is incidental to a bona fide fiduciary obligation or a bona fide escrow arrangement 
(b) concerns a‘debt that was originated by such person; | i 
(c) ‘concerns a debt that was not in default at the time it was obtained by such person; or 
(d).. concerns a debt obtained by such person as a secured party i in a commercial credit 
transaction involving the creditor; 
D. "communication" means the conveying of information regarding a debt directly or indirectly 
toa person through any medium; 
E. "creditor" means a person who offers or extends credit creating a debt or to whom a debt is 
owed, but the term does not include a person to the extent that the person receives an assignment or 
transfer of a debt in default solely for the purpose of facilitating collection of such debt for another; 
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F. "debt" means an obligation or alleged obligation of a debtor to pay money arising out of a 
transaction in which the money, property, insurance or services that are the subject of the transac- 
tion are primarily for personal, family or household purposes, whether or not such obligation has 
been reduced to judgment; 

G. "debt collector" means a collection agency, a repossessor, a manager, a solicitor and an 
attorney-at-law collecting a debt as an attorney on behalf of and in the name of a client; 

H. "debtor" means a natural person obligated or allegedly obligated to pay a debt; 

I. "location information" means a debtor's place of abode and the telephone number at such 
place oF the debtor’ s place of employment; 

J. "manager" means a natural person who qualifies Ritice the Collection Agency Regulatory 
Act to bein full-time charge of a licensed collection agency and to whom a manager's seen has 
been issued by the director; 

K. "nationwide multistate licensing system and registry" means a licensing ayia developed 
and maintained by the conference of state bank supervisors and the American association of resi- 
dential mortgage regulators pursuant to the federal Secure and Fair Enforcement for Mortgage 
Licensing Act of 2008 to manage mortgage licenses and other financial services licenses, or a suc- 
cessor registry; 

L. "person" means an individual, corporation, partnership, association, joint-stock company, 
trust where the interests of the beneficiaries are evidenced by a security, unincorporated organiza- 
tion, government or Political subdivision of a government; 

M. "repossessor" means a person engaged solely in the business of repossessing personal prop- 
erty for others for a fee. The term does not include a duly licensed collection agency; and 

N. "solicitor" means a natural person who, through lawful means, communicates with debtors 
or solicits the payment of debts for a collection agency licensee by the use of telephone, personal 
contact, letters or other methods of collection conducted from and within the licensee's office. 


History: Laws 1987, ch. 252, § 2; 2019, ch. 144, § 25; 
2021, ch. 31, § 12, 

Cross references, — For the federal Secure and Fair 
Enforcement for Mortgage Licensing Act of 2008, see 12 
USC §§ 5101 to 5116, 

The 2021 amendment, effective July 1, 2021, revised 
the definition of "collection agency" as used in the Collec- 
tion Agency Regulatory Act; and in Subsection C, after 
"two or more creditors", added "or a person engaging in 
the business the principal purpose of which is the collec- 
tion of debts". 

The 2019 amendment, effective July 1, 2019, defined 
"nationwide multistate licensing system and registry" and 


revised the definition of "director" as used in the Collec- 
tion Agency Regulatory Act, and made certain technical 
amendments; in Subsection B, after "director of the", de- 
leted "financial institutions", after "division", deleted "of 
the regulation and licensing department" and added “or 
a duly authorized agent designated by the director"; and 
added new Subsection K. 


ANNOTATIONS 


‘Am. Jur, 2d, A.L.R. and C.J.S. references. — What 
constitutes "debt" for purposes of Fair Debt Collection 
Practices Act (15 U.S.C.A. § 1692a(5)), 159 A.L.R. Fed. 121. 


61-18A-3. Administration and enforcement. 


A. The administration and enforcement of the Collection Agency Regulatory Act shall be vested 
in the office of the director as set forth in that act. 

B. The director shall investigate violations or alleged violations of the Collection Agency Regu- 
latory Act by persons engaged in business as:collection agencies or repossessors who fail to obtain 
licenses. 

C. The director may examine the business and the books, accounts, records and files used 
therein by a collection agency licensee, and for such purpose, the director shall have free access to 
the offices, places of business, books, accounts, records, papers, files, safes and vaults of all licens- 
ees and other persons engaging or attempting to engage in business as_a collection agency. 

D. Any examination reports or other documents or information developed i in administration of 
this section are confidential and not subject to subpoena. | 

E. Applicants for a license issued pursuant to the Collection Agency Regulatory Act 4A apply 
on a form prescribed by the director. Information required on the form shall be set forth by rule, 
instruction or procedure of the director and may be changed or updated as necessary by the direc- 
tor in order to carry out the purposes of the Collection Agency Regulatory Act. 
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F. In order to fulfill the purposes of the Collection Agency Regulatory Act,:the director may es- 
tablish relationships or contracts with the nationwide multistate licensing system and registry or 
other entities designated by the nationwide multistate licensing system and registry to collect and 
maintain records and process transaction fees or other fees related to licenses lagued pursuant to 
the Collection Agency Regulatory Act. 

G. An applicant for a license pursuant to the Collection Agency Regulatory Act shall, at a mini- 
mum, furnish to the nationwide multistate Geers system and registry information concerning 
the applicants identity, including: 

(1) the applicant's personal history and experience in.a:,form. prescribed by the nationwide 
multistate licensing system and registry; and 

(2). authorization for the nationwide multistate kcal system and registry and the di- 
rector to obtain information related to any administrative, civil or criminal findings by any govern- 
mental jurisdiction regarding the applicant. 

H. The director may use the nationwide mouliietate licensing system and: rep hakrees as a chan- 
neling agent for requesting and distributing information provided pursuant to Paragraphs (1) and 
(2) of Subsection G of this section to and from any source as deemed appropriate by the director... 


History: Laws 1987, ch. 252, § 3; 2019, ch. 144, § 26. 
The 2019 amendment, effective July 1, 2019, revised 
certain licensing procedures for licenses required by the 
Collection Agency Regulatory Act, and provided for the 
director of the financial institutions division of the regula- 
tion and licensing department to utilize the nationwide 


61-18A-4. Rules; violations. 


multistate licensing system and registry to,receive and 
process applications for licenses; added new subsection 
designation "A." and redesignated former Subsections A 
through C as Subsections B through D, respectively; and 
added new Subsections E through H. 


- 


A. The director shall promulgate rules in accordance with the State Rules Act [Chapter 14, 
Article 4 NMSA 1978] and enforce those rules as are reasonable or necessary for the examination 
and licensing of collection agencies, repossessors, managers and solicitors, for the conduct of such 
persons and for the general enforcement of the various provisions of the Collection Agency Heeulas 
tory Act in the. protection of the public. 

B. ‘The violation of any provisions of the Collection Agency Regulatory Act or of rules promul- 
gated by the director is sufficient ground for revocation of a license or for other disciplinary action 
as provided in the Uniform Licensing Act [Chapter 61, Article 1 NMSA.1978], 

C. A provision of the Collection Agency Regulatory Act imposing a liability shall not apply to 
an act done or omitted in good faith in conformity with.a rule of the director, notwithstanding that 
_ after the act or omission has occurred, the rule is amended, rescinded. or determined by judicial or 


other authority to be invalid for any reason. 


History: Laws 1987, ch. 252, § 4; 2022, ch. 39, § 84. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the director of the financial institutions division 
is required to follow the provisions of the State Rules Act 
when promulgating rules and the provisions of the Uni- 


form Licensing Act in disciplinary matters; in the section 


heading, deleted "and regulations"; in Subsection A, after 


"The director shall", deleted "establish" and added "pro- 
mulgate rules in accordance with the State Rules Act"; 
and in Subsection B, after "any provisions of", deleted 
"that" and added. "the Collection .Agency..Regulatory", 
after "rules", deleted "and regulations established" and 
added "promulgated", and after “other disciplinary ac- 
tion", added "as provided in the Uniform Licensing Act") 


61-18A-5. Unlawful to conduct collection agency or engage in the 
business of a repossessor without license... 


A. No person shall conduct within this state a collection agency, act as a collection agency man- 
ager or engage within the state in the business of collecting’ claims for others or of soliciting the 
right to collect or receive payment from another of any claim or advertise or solicit either in print, 
by letter, in person or otherwise, the right to collect or receive payment for another of any claim or 
seek to make collection or obtain payment of any claim on behalf of another without having first 
applied for and obtained the licenses required by the Collection Agency Regulatory Act [61-18A-1 
NMSA 1978]. 
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B. No person shall conduct within this state the business of a repossessor without having first 
applied for and obtained a repossessor's license. 

_C.. No person shall be considered to be engaged in collection activity within this state if that 
person's activities regarding this state are limited to collecting debts not incurred in New Mexico 
from debtors located in this state by means of interstate communications, including telephone, 
mail or facsimile transmission, from the person's location in another state. : 


History: Laws 1987, ch. 252, § 5; 1998, ch. 218, § 1. Brittinas Act fcc engaging in collection activity in New 


The 1993 amendment, effective June 18, 1993, added Mexico without a license. Russey v, Rankin, 911 F. Supp. 
Subsection C, , 1449 (D.N.M. 1995), 
| ANNOTATIONS | 


Violations of federal law, — A debt collection agency 
violated provisions of the federal Fair Debt Collection. 


61-18A-6. Penalty for violations. 


A. In addition to any other penalty, any person or any officer or director of any partnership, 
corporation or association conducting business as a collection agency or repossessor without first 
having been licensed: pursuant to the Collection Agency Regulatory Act [61-18A-1 NMSA 1978] or 
who carries on such business after the revocation or expiration of any license which the director 
has refused. to renew, is guilty of a fourth degree felony. 

B. Any person violating any other provision of that act is guilty ofa misdemeanor. 


History: Laws 1987, ch, 252, § 6. 


61-18A-7. Application for license. 


A. Application for:a collection agency license, repossessor's license or manager's license shall 

be made to the director in such form as may be required by the director. 
. B,. Applicants for an original license issued. pursuant to the Collection Agency Regulatory Act 
for the period beginning July 1, 2020 and ending December 31, 2020 shall pay an amount equal to 
one-half of the-original license fee forthe applicable license as established pursuant to Section 61- 
18A-30 NMSA 1978. 

C... Applicants for renewal of a ease issued pursuant to the Collection Agency Regulatory Act 
with an expiration date of June 30, 2020 may apply for renewal of the license for the period begin- 
ning July 1, 2020 and ending December 31, 2020 and shall pay an amount equal to one-half of the 
renewal license fee for the applicable license as established pursuant to Section 61-18A-30 NMSA 
1978. 

D. Applicants for all licenses issued pursuant to the Collection Agency Regulatory Act begin- 
ning on or after January 1, 2021, and ending at the conclusion of the calendar year for which the 
license may be issued, shall pay an amount equal to the applicable original or renewal license fee 
as established pursuant to Section 61-18A-30 NMSA 1978. 


7 History: Laws 1987, ch. 252, § 7; 1998, ch. 213, § 23 Collection Agency Regulatory Act; added new subsection 


2019, ch. 144, § 27, designation "A.", and added new Subsections B through D. 
Cross references. — For the Parental! Responsibility The 1993 amendment, effective June 18, 1993, in- 

Act, see Chapter 40, Article 54 NMSA 1978, . serted "or" and deleted "and solicitor's license" following 
The 2019 amendment, effective July 1, 2019, revised "manager's license". 


certain licensing procedures for licenses required by the 


61-18A-8. Applications; required information. 


A. ‘The application for a collection agency license shall state, among other things that may be 
required, the name of the applicant together with the name under which the applicant will do 
business and the location by street number and city in this state of the office of the business for 
which the license is sought. 
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B. The application shall state: | 

(1) in the case of an individual, the full residence address of the applicant; 

(2) in the case of a partnership, the true names and complete residence addresses of all 
partners; 

(3), in the case of a corporation, the true names and complete residence addresses of all 
directors and officers and the true names and residence addresses of all holders of ten percent or 
more of the corporation's outstanding stock and other securities and the number of shares or units 
of each and of all classes held by each and the total number of shares or units of each clase issued 
and outstanding; and 

(4) in the case of a nonstock corporation or an unincorporated association, the true names 
and complete residence addresses of all officers, directors and trustees. 

C. The application shall state the name of the licensed: manager who will be actively in 1 charge 
of the collection agency for which the license is sought. 

D. The director may establish, by rule, regulation or order, requirements for a license ‘ei 
tion as necessary, including: 

(1) background checks for criminal history through mp aa or other databases; 

(2) civil or administrative records; 

(83) credit history; and ; 

(4) other information as deemed relevant and necessary by the director. 


History: Laws 1987, ch. 252, § 8; 2019, ch. 144, § 28. certain technical amendments; added new subsection des- 


The 2019 amendment, effective July 1, 2019, autho- ignations "B," and_"C."; in Subsection B, added new para- 
rized the director of the financial institutions division graph designations "(1)" through "(4)"; and added new 
of the regulation and licensing department to establish Subsection D, 


certain requirements for a license application, and made 


61-18A-9. Financial statement. 


The application for a collection agency license shall be accompanied by a financial statement of 
the applicant up to not more than sixty days prior to date of application for a new license or re- 
newal, showing the assets and liabilities of the applicant and truly reflecting that that applicant's 
net worth is not less than the sum of ten thousand dollars ($10,000), and that its liquid assets are 
not less ‘than one thousand dollars ($1,000) available for use in licensee's business. The financial 
statement shall be sworn to by the applicant, if the applicant is an individual or by a partner, di- 
rector, manager or trustee in its behalf, if the applicant is a partnership, corporation or unincorpo- 
rated association. The information contained i in the financial statement shall be confidential and 
not a public record. 


History: Laws 1987, ch. 252, § 9. 


61-18A-10. Manager's license and examination.. 


A. An applicant for a manager's license shall be examined concerning his competency, experi- 
ence and knowledge of law and regulations by the director and on such pertinent subjects as the 
director shall require. 

B. Examinations shall be practical in character and of such length, scope and character.as the 
director deems necessary to determine the fitness of applicants to engage in the general collection 
agency business. Both questions and answers shall be in the English language. 

C. The director shall prepare or cause to be prepared all examination material. The number 
and character of the questions, examination procedure, method of grading and the passing grade 
to be attained by successful applicants shall be determined by the director. 

D, The examination papers of any person shall be kept for a period of one year and may then 
be destroyed. The examination papers shall be open to inspection during the one-year period 
only by the director, the staff of the financial institutions division of the regulation and licensing 
department and by the applicant or by someone appointed by the latter to inspect them, or by 
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a court of competent jurisdiction in a proceeding where the contents of the papers are eb fetiy 
involved. . 


History: Laws 1987, ch. 252, § 10. 


61-18A-11. Qualification of manager applicants. 


The licensed manager to he actively in charge of a collection agency shall: 

A. have reached the age of majority; 

B. not have been convicted of a felony or crime involving moral turpitude; 

C. bea graduate of a high school or provide proof to the director that the licensed manager is 
possessed of the equivalent of a high school education; ; 

D, pass the examination required; 

EK. pay the examination fee to the director; | 

F. have been actively and:continuously engaged or employed in: the eevee of accounts re- 
ceivable for at least two of the five years next preceding the apg a the application; and 

G. . have a:good credit record. . 


History: Laws 1987, ch. 252, § 11; 1999, ch. 272, § 30; The 1999 amendment, effective June 18, 1999, de- 


2021, ch. 70, § 10. leted former Subsection D, which read "have been a bona 

The 2021 amendment, effective June 18, 2021, re- fide resident of this state continuously for at least six 
moved United States citizenship as a qualification for a months prior to the date of the filing of the application", 
licensed manager of a collection agency; and deleted for- and redesignated the subsequent subsections accordingly. 


mer Subsection A and redesignated the succeeding sub- 
sections accordingly. 


61-18A-12. Approval of applications. 


No application for.license shall be approved by the director unless the applicant has met all 
requirements of the Collection Agency Regulatory Act [61-18A-1 NMSA 1978] and any rules and 
regulations established thereunder. When said requirements have been met, the director shall 
grant and issue a license in the form provided by the Collection Agency Regulatory Act. 


History: Laws 1987, ch, 252, § 12. 


61-18A-13. Denial of applications. 


_ The director may deny any license: 3 

A. . if the applicant has ever had a license or its equivalent revoked; 

B. if the applicant is or was a partner, officer, director, trustee, manager or stockholder of any 
partnership, corporation or unincorporated association the license of which has been revoked; 

C. ifthe applicant or a partner, officer, director, trustee, stockholder or employee of the appli- 
cant has been convicted of a felony or any crime involving moral turpitude; or 

D. if the applicant has violated any provision of the Collection Agency Regulatory i: (61- 
18A-1 NMSA 1978] or rules and regulations established thereunder. 


History: Laws 1987, ch. 252, § 13. 


61-18A-14. License to foreign corporation or partnership. 


No collection agency license shall be issued to any foreign corporation or partnership unless it 
has fully complied with the laws of the state of New Mexico so as to entitle it to do business in the 
state; provided that the foreign corporation or partnership shall establish and maintain a collec- 
tion agency in New Mexico at all times during the life of any collection agency license issued to 
the foreign corporation or partnership. All records of the collection agency located in New Mexico 


751 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-18A-15 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-18A-16 


shall be maintained at the collection agency's principal office in New Mexico unless the collection 
agency records are maintained electronically, in which case, electronic records may be maintained 
at a location where the collection agency regularly maintains records, 


History: Laws 1987, ch. 252, § 14; 2012, ch. 11, $1. "license issued to", deleted "it" and added "the foreign cor- 

The 2012 amendment, effective July 1, 2012, permit- poration or partnership"; and in the second sentence, after 
ted a foreign collection agency to maintain electronic re-.. - "All records of the collection agency", added "located in 
cords at a location where the collection agency regularly New Mexico shall", after "maintained at the", added "col- 
maintains records; in the first sentence, after "establish . lection agency 's", and after "principal office in New Mex- 
and maintain a", deleted "full time bona fide", after "dur- © ico", deleted "of such agericy" and added the remainder of 


ing the life of any", added "collection agency", and after the sentence 


61-18A-15, Surety bond. 


A. Prior to the issuance of any collection agency or repossessor's license or renewal thereof a 
surety bond in the penal sum of five thousand dollars ($5,000), which may by regulation or order 
of the director be increased, shall be filed with the division. The bond shall run to the people of the 
state of New Mexico, shall be ‘executed and acknowledged by the applicant as principal and by a 
corporation which is licensed by the superintendent of insurance of this state to transact the busi- 
ness of fidelity and surety insurance, as surety. 

B, The surety bond shall provide for suit thereon by ‘any person who has a cause of action un- 
der the Collection Agency Regulatory Act [61-18A-1 NMSA 1978] or rules and regulations estab- 
lished thereunder, 

C. No action shall be brought upon any bond after the expiration of three years from the date 
of the occurrence of the act upon which a claim is based. 

D. The bond shall be continuous in form and remain in full force and effect concurrently with 
the license and any renewals thereof unless terminated or canceled oy action of the peeee as pro- 
vided in the Collection Agency Regulatory Act, .. 

E. Upon the filing of thirty days' written notice with the irector by any it company of its 
withdrawal as the surety of any licensee, the director shall forthwith give notice to the licensee of 
the withdrawal which notice shall be by certified mail with request for return receipt and shall be 
addressed to the licensee at its main office in New Mexico as shown by the records of the director. 
The license of any licensee shall be void upon the termination of the bond by the surety company 
unless, prior to termination, a new bond has been filed with the division. 

F. Should the license of any company to transact fidelity and surety insurance business in this 
state be canceled, revoked or otherwise terminated, all collection agency bonds for which such surety 
company is surety are thereupon and thereby canceled. Upon such cancellation, the license of any li- 
censee having such a bond posted is suspended and shall remain suspended until a new and valid bond 
is filed, provided however that failure of any such licensee to file a new bond within thirty days after 
being advised by the director in writing of the necessity of doing so shall ipso facto revoke the license. 


History: Laws 1987, ch. 252, §/15. 


61-18A-16. Information to be included in collection agency license, 


The license when issued shall state: » 

A. that it is issued pursuant to the Collection Agency Regulatory Act [61-18A-1 NMSA 1978] 
and the rules and regulations established thereunder and that the licensee is duly authorized to 
conduct business under the Collection Agency Regulatory Act; 

B. the names of the owners of the licensee, if a sole proprietorship or partnership, and ifa cor- 
poration, the name shall be followed by the words "a corporation"; 

C... the name under which the licensee is to operate; : 

D.. the location by street number, city, county and.state where | the eee, is to conduct busi- 
ness; and 

E. the number and the date of the license. 


History: Laws 1987, ch. 259, § 16. 
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61-18A-17. Right granted by license. 


Upon receipt of the license, the licensee has the right to conduct the business of a-collection 
agency, repossessor, manager or solicitor with all the powers and privileges applicable thereto, 
contained in but subject always to all the provisions of the Collection Agency Regulatory Act [61- 
18A-1 NMSA 1978] and any rules and regulations established thereunder. 


History: Laws 1987, ch. 252, §.17. 


61-18A-18. Repealed. 


Repeals. — Laws 2019, ch. 144, § 31 repealed 61-18A- For provisions of former section, see the 2018 NMSA 1978 
18 NMSA 1978, as enacted by Laws 1987, ch. 252, § 18, re- on NMOneSource.com. 
lating to display of license, duration, effective July 1, 2019. 


61-18A-19. Change of location; ownership or name; duplicate license. 


A. Upon any change of street address from that stated in the collection agency or repossessor 
license or any change of the business name therein shown, the licensee shall, within five days 
thereafter, deposit the license and written notification of the change, of address or name, together 
with the duplicate license fee with the director. 

The director shall thereupon enter the change in his records, retain and file the surrendered 
license and issue to the licensee a duplicate license setting forth the new name or address, or both, 
but bearing the same date and number as the surrendered license. 

If the license is not deposited with the director within the time prescribed, then upon the lapse 
of the five-day period the license shall be and remain suspended until so deposited. 

B. Upon any change of ownership of a licensee, if a sole proprietorship or partnership, or upon 
any change of ownership of more than fifty percent of the shares or voting rights, if a corporation, all 
licenses issued to a licensee are void unless, prior to such change of ownership, the prospective new 
owners have notified the director of the proposed acquisition have satisfied the director that they 
qualify to be licensed pursuant to the Collection Agency Regulatory Act [61-18A-1 NMSA 1978]. 

C. Every licensed corporation and unincorporated association shall promptly file with the di- 
rector a written report of any transfer, issuance, cancellation or redemption of stock voting rights 
or membership amounting to ten percent or more of the total voting stock or memberships then 
outstanding. 


History: Laws 1987, ch. 252, §.19. 


61-18A-20. Temporary license. 


For the purpose of winding up the affairs and discontinuance or sale of the business of a licensee, 
in the event of death of the licensed manager or dissolution of a partnership, the director shall, upon 
proper application, issue a temporary license to the personal representative or, to the nominee of the 
personal representative of the deceased or to a surviving partner in the case of the dissolution of a 
partnership. The application shall be in writing, subscribed and sworn to by the person to whom the 
temporary license is to be issued. The application shall be accompanied by the temporary license fee 
specified in the Collection Agency Regulatory Act [61-18A-1 NMSA 1978]]. A temporary license shall 
be effective for a period of one year and shall not thereafter be renewed or continued. 


History: Laws 1987, ch. 252, § 20. 


61-18A-21. Branch office. 


Application for a license for a branch office or offices may be made by any licensee. The appli- 
cation shall state the location and address of the branch office and the name and address of the 
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person to be actively in charge. The application shall be accompanied by a rider or endorsement to 
the licensee's surety bond increasing the penal sum of the bond by five thousand dollars ($5,000) 
and a license fee in the same amount as required for the principal office. 


History: Laws 1987, ch. 252, § 21. 


61-18A-22. Office management; license. 


A. Every licensed office of a collection agency, whether a principal or branch office, shall be un- 
der the active charge of a licensed manager. Hach manager's license shall be issued by the director 
upon qualification by the applicant and shall be renewed annually upon application accompanied 
by the manager's renewal license fee, which application is to be filed with the division on or before 
November 30 of each year. Unless so renewed, each manager's license shall BxBiA on January 1 
unless previously revoked or canceled. 

B. As used in this section, "under the active charge of a licensed manager" means that a li- 
censed manager shall be physically present at the licensee's office at least seventy-five percent of 
the time during which the office is oped for business. 


History: Laws 1987, ch. 252, § 22; 2019, ch. 144,§29. . . Subsection A, after "on or before", deleted "May 31" and 
The 2019 amendment, effective July 1, 2019, revised added "November 30", and after "shall expire", deleted 
the deadline for renewing an office management license, "June 30" and added "January 1"; and in Subsection B, af- 


and changed the expiration month for an office man- ter "licensed manager", deleted "must" and added "shall". 
agement license that is not renewed by the deadline; in ‘ 


61-18A-23. Loss of qualified person. 


Whenever a licensed manager ceases to be in charge of an office, the licensee shall notify the 
director in writing within ten days from such cessation, 

If the notice is given, the collection agency license shall remain in force for a reasonable period 
to be determined by the rules and regulations. If the licensee fails to give the notice as required at 
the end of the ten-day period the collection agency license shall be ipso facto suspended, but the li- 
cense shall be reinstated upon the filing of an affidavit by the licensee to the effect that the person 
formerly in charge of the office has been replaced by a licensed manager. 


History: Laws 1987, ch. 252, § 23. 


61-18A-24. Repealed. 


Repeals. — Laws 1998, ch. 55, § 94 repeals 61-18A-24 suspension, denial or revocation, effective September 1, 
NMSA 1978 as enacted by Laws 1987, ch. 252, § 24, relat- 1998. For former provisions, see 1993 Replacement Pam- 
ing to proceedings in connection with issuance, renewal, phlet. 


61-18A-25. Unauthorized practice as collection agency. 


No person, who is not a duly licensed and qualified collection agency, shall print, publish or 
otherwise prepare for distribution any system of collection letters, demand forms or other printed 
matter upon his stationery or upon stationery upon which the said person's name appears in such 
a manner as to indicate that a demand is being made by such person for the payment of any sums 
due or asserted to be due, where such forms containing such message are to be sold or furnished to 
anyone by such other person at any address different from the address of the person spies such 
system of collection letters, demand forms or other printed material. 


History: Laws 1987, ch. 252, § 25. 


61-18A-26. Assignments; right to sue. 


Nothing in the Collection Agency Regulatory Act shall be construed to prevent collection agen- 
cies from taking assignments of claims in their own name as real parties in interest for the purpose 
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of billing and collection and bringing suit in their own names; provided that no suit allowed by this 
section may be instituted on behalf of a collection agency in a court unless the collection agency 
appears by a duly authorized and licensed attorney-at-law. 


History: Laws 1987, ch. 252, § 26; 2021, ch. 31, § 18. an underlying creditor on a contingency fee basis and the 


" The 2021 amendment, effective July 1, 2021, removed filing of a suit by the collection agency's own attorneys in 
a provision authorizing a court, in its discretion, to order the collection agency's own name. Kolker v. Duke City Col- 
payment of attorney fees and costs to the prevailing party. __— lection Agency, 750 F. Supp. 468 (D.N.M. 1990). 

in-certain debt collection lawsuits;and deleted "In such a Practice of law not authorized, — This section can- 
suit, the court may, in its discretion, authorize payment of not authorize collection agencies to practice law by bring- 
reasonable attorney fees and costs to the prevailing party". ing suits on nominally assigned claims in.state court, 


since the regulation of the practice of law is an exclusive 


(O0EF ANNOTATIONS prerogative of the New Mexico Supreme Court. Martinez 
Pro forma assignments, — This section does not au- v. Albuquerque Collection Servs., Inc., 867 F. Supp. 1495 


thorize the practice of taking the assignment of debtsfrom ©. (D.N.M, 1994), 


61-18A-27. Renewal of license; fee. 


A. A licensee desiring renewal of the licensee's license shall, on or before November 30.of each 
year, file with the director an application for renewal on forms as may be designated by the direc- 
tor. The application shall be accompanied by the renewal fee. 

‘B. The director shall issue.a renewal license that shall be dated January 1 next ensuing and 
shall bear the date to and including which the license is renewed. 


LiHaices Laws 1987, ch. 252, § 27; 2019, ch. 144,§ 30. .. designations."A." and "B."; in Suhssetion A, after "on or 


The 2019 amendment, effective duly 1, 2019, revised __ before", deleted "May 31" and added,"November 30"; and 
the deadline for renewing a license required by the Collec- in Subsection B, after "dated", deleted "July 1" and added 


tion Agency Regulatory Act, and provided that renewed "January 1". 
licenses shall'be dated "January 1"; added new subsection 


61-18A-28. Remittance of collections to clients. 


All collection agencies shall remit to their clients the proceeds.of all. collections, after. de- 
ducting their commission, other lawful expenses and any amounts collected pursuant to Sec- 
tion 61-18A-28.1 NMSA 1978, within forey days of such collection unless otherwise provided by 
regulation. 


History: Laws 1987, ch. 252, § 28; 1992, ch. 36, § 1. amounts collected pursuant to Section 61-18A-28.1 NMSA 
The 1992 amendment, effective May 20, 1992, sub- 1978", and made a stylistic change. ° 
stituted "shall remit" for "must remit", inserted "and any 


61-18A-28.1. Additional collection from debtors. 


A. Unless the agreement between the debtor and the creditor or the agreement between the 
collection agency and the creditor otherwise expressly prohibits, a collection agency may collect 
from the debtor an amount equal to the gross receipts tax'and the localioption gross receipts 
taxes, as those terms are defined in the Gross Receipts and Compensating Tax Act [7-9-1 NMSA 
1978], imposed on the receipts of the collection agency that result from the collection of a debt 
from the debtor. 

B. For purposes of this section, a collection agency does not mean a person who collects his own 
debts using a name other than his own which would indicate that a third person is ee or 
ye a to collect such ogi 


History: 1978 Comp., § 61-18A-28.1, enacted by additional gross receipts tax on the commission portion 


Laws 1992, ch. 36, § 2. of the referred debt if the creditor has already assessed a 
gross receipts tax on. the entire balance. Martinez v, Albu- 
ANNOTATIONS T9eee querque Collection Servs., Inc., 867 F. Supp. 1495 (D.N.M. 

Levy of additional tax not authorized. — This 1994), 


section does not authorize collection agencies to levy an 
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61-18A-29 


61-18A-29. Repealed. 


Repeals. — Laws 1993, ch. 213, § 4 repeals former 61- 
18A-29 NMSA 1978, as enacted by Laws 1987, ch. 252, § 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-18A-32 


June 18, 1993, For provisions of former section, see 1992 
Cumulative Supplement. 


29, concerning the issuance of a solicitor's license, effective 


61-18A-30. Fees. 


Except as provided in Section 61-1-34 NMSA 1978, the director shall charge and collect the gph 
lowing fees: 

A. an original license fee for a collection agency or branch thereof, of five hundred alotliits ($500): 

B.. a renewal fee for a collection agency or branch thereof, of three hundred dollars ($300); 

C. aduplicate license fee of fifteen dollars ($15.00); 

D. atemporary license fee of thirty-five dollars ($35.00); 

E. a delinquency fee of ten dollars ($10.00) per day for each day of delinquency in filing appli 
cations for renewals, 

F. amanager's license examination fee of one hundred dollars ($100); 

G. amanager's license renewal fee of fifty dollars ($50.00); 

H. a fee of five dollars ($5.00) for each copy of any issue or edition ah the Sbeee att Agency 
Regulatory Act and rules and regulations; 

I. a fee of five dollars ($5.00) for each list of licensees in good atieiiditig! 

J. a fee of two hundred dollars ($200) per day or fraction thereof for each examiner of the divi- 
sion engaged in an examination or investigation of a licensee, not to exceed five examiner-days per 
calendar year. If the examination or investigation is an out-of-state examination or investigation, 
the licensee shall reimburse the division the actual travel costs incurred to bepioun the examina- 
tion or investigation; and 

K. an original license fee or renewal license fee for a repossessor of two nandred fifty dollars ($250). 


History: Laws 1987, ch. 252, § 30; 1993, ch. 213, § 3; 
2020, ch. 6, § 47. 

The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice-members, their. spouses and dependent children, and 
for certain veterans, and made certain technical amend- 
ments; and in the introductory clause, added "Except as 
provided i in Section 61-1-34 NMSA 1978". 

The 1993 amendment, effective June 18, 19938, sub- 
stituted "five hundred dollars ($500)" for "two hundred 
dollars ($200)" in Subsection A, "three hundred dollars 


61-18A-31. Deposit of money. 


($300)" for "two hundred dollars ($200)" in Subsection B, 
"one hundred dollars ($100)" for "fifty dollars ($50.00)" in 
Subsection F, and "fifty dollars ($50.00)" for "thirty-five 
dollars ($35.00)" in Subsection G; deleted former Subsec- 
tions J and K, providing for a solicitor's certificate fee of 
$7.50, and a fee of $100. for examination of a licensee's 
books, accounts, files and records; inserted present Sub- 
section J; redesignated former Subsection Las present 
Subsection K; and substituted "two hundred fifty dollars 
($250)" for "one hundred fifty dollars ($150)" in Subsec- 
tion K, 


All money received under the Collection Agency Regulatory Act by the director shall be depos- 


ited in the general fund. 


History: Laws 1987, ch. 252, § 31; 2022, ch. 39, § 85. 
The 2022 amendment, effective May 18, 2022,  re- 
quired that all money received under the Collection 
Agency Regulatory Act by the director be deposited in the 


61-18A-32. Judicial review. 


general fund; in the section heading, deleted "in general 
fund"; and after "shall be deposited in the", deleted "office 
of the state treasurer" and added "general fund", 


A person aggrieved by the decision of the director in the enforcement of the Collection Ageney 
Regulatory Act [61-18A-1 NMSA 1978] may obtain judicial review in the district court pursuant to 


the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1987, ch. 252, § 32; 1998, ch. 55, § 76; 
1999, ch. 265, § 77. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1". 


The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 
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61-18A-33 


61-18A-33. Grandfather clause. 


DRY CLEANING INDUSTRY 


61-20-14 


Any person properly licensed pursuant to the Collection Agency Act [61-18A-1 NMSA 1978] on 
the effective date of the enactment of the Collection Agency Regulatory Act is eligible to be granted 
a license under the provisions of the Collection Agency Regulatory Act. 


History: Laws 1987, ch. 252, § 33. 


Compiler's notes. — The phrase "effective date of 


the enactment of the Collection Agency Regulatory Act" 


means July 1, 1987, the effective date of Laws 1987, ch. 
252. 


ARTICLE 19 
Cosmetology (Repealed.) 


(Repealed by Laws 1979, ch. 382, § 35.) 


61-19-1 to 61-19-47. Repealed. 


Repeals. — Laws 1979, ch. 382, § 35 repeals former 61- 
19-1 to 61-19-47 NMSA 1978, relating to: the regulation 


of cosmetology, effective April 6, 1979. For present compa- 
rable provisions, see Chapter 61, Article 17A NMSA 1978. 


ARTICLE 19A 
Cosmetology (Repealed.) 


(Repealed by Laws 1989, ch. 110, § 7; 1993, ch. 171, § 28.) 


61-19A-1 to 61-19A-34. Repealed. 


Repeals. — Laws 1993, ch. 171, § 28:repeals former 61- 
19A-1 to 61-19A-25 NMSA 1978, as enacted by Laws 1979, 
ch, 382, §§ 1 to 25 and amended by Laws 1982, ch. 106, 
§§ 1 to 4, Laws 1984, ch. 44, § 1, and Laws 1989, ch. 110, 
$§ 1 to 4, regulating cosmetology, effective June 18, 1993. 
For provisions of former sections, see 1987 Replacement 
Pamphlet and 1992 Cumulative Supplement. For present 
comparable provisions, see Chapter 61, Article 17A NMSA 
1978. 

Laws 1989, ch. 110, § 7 repeals former 61-19A-26 NMSA 
1978, as enacted by Laws 1979, ch. 382, § 26, relating to 
reissue of authority after revocation, effective June 26, 


1989. For provisions of former section, see 1987 Replace- 
ment Pamphlet. 

Laws 1993, ch. 171, § 28 repeals former 61-19A-27 to 
61-19A-34 NMSA 1978, as enacted by Laws 1979, ch. 382, 
$§ 27 to 34, and amended by Laws 1989, ch. 110, §§ 5-and 
6, concerning exemptions; prohibited acts; sanitary rules; 
investigations; entry and inspection; remedies; confiden- 
tiality; and repeal of the article, effective June 18, 1993. 
For provisions of former sections, see 1987 Replacement 
Pamphlet and 1992 Cumulative Supplement. For present 
comparable provisions, see Chapter 61, Article 17A NMSA 
1978. 


ARTICLE 20 
Dry Cleaning Industry. (Repealed.) 


(Repealed by Laws 1981, ch. 241, § 35.) 


61-20-1 to 61-20-14. Repealed. 
Repeals. — Laws 1981, ch. 241, § 35, repeals former 61- 


20-1 to 61-20-14 NMSA 1978, relating to the regulation of 


the dry cleaning industry, effective April 8, 1981. 
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61-21-1 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-22-16 


ARTICLE 21 


Embalmers and Funeral Directors (Repealed.) 


(Repealed by Laws 1978, ch. 185, § 26.) 


61-21-1 to 61-21-37. Repealed. 


Repeals. — Laws 1978, ch. 185, § 26, repeals former.67- + « 


20-1 to 67-20-33, 1953 Comp. (61-21-1 to 61-21-37 NMSA 
1978), relating to embalmers and funeral directors, 


effective July 1, 1978. For provisions of the Thanatoprac- 
tice Act, see 61-32-1 NMSA 1978 et seq. 


ARTICLE 22 
Employment Agencies (Repealed.) 


(Repealed by Laws 1981, ch.241, § 35.) 


61-22-1 to 61-22-16. Repealed. 
Repeals. — Laws 1981, ch, 241, § 35, repeals fone 61- 


22-1 to 61-22-16 NMSA 1978, relating to the regulation of 


employment agencies, effective April 8, 1981. 


ARTICLE 23 


Engineering and Surveying 


Sec. 

61-23-1. Short title. (Repealed effective July 1, 2024.) 

61-23-1.1. Repealed. 

61-23-2. Declaration of policy. (Repealed effective sal I; 
2024.): 

61-23-3. Definitions. (Repealed effective July 1, 2024.) 

61-23-4. Criminal offender's character evaluation. (Re- 

pealed effective July 1, 2024.) 

61-23-5. State board of licensure for professional engi- 
neers and professional surveyors; mem- 
bers; terms. (Repealed effective July 1, 
2024.) 

61-23-6. Board members; qualifications, (Repealed effec- 
tive July 1, 2024.) 

61-23-7, Reimbursement of board members. (Repealed 
effective July 1, 2024.) 

61-23-8. Removal of members of board. (Repealed effec- 
tive July 1, 2024.) 


61-23-9. Board; organization; meetings. (Repealed effec- 


tive July 1, 2024.) 

61-23-10. Duties and powers of the board. (Repealed ef- 
fective July 1, 2024.) 

61-23-11. Receipts and disbursement; fund created. (Re- 
pealed effective July 1, 2024.) 

61-23-12. Records and reports. (Repealed effective July 1, 
2024.) 

61-23-13. Roster of licensed professional engineers and 
professional surveyors. (Repealed effective 
July 1, 2024.) 

61-28-13.1. Repealed. 

61-23-14. Certification as an engineer intern; require- 
ments. (Repealed effective July 1, 2024.) 


Sec, 

61-23-14.1.. Licensure as a professional engineer; re- 
quirements. ae mean y effective July 1, 
2024.) i 

61-23: 15, 61-23-16. Repealed. 

61-23-17. Application and examination bles (Repealed 
effective July 1,2024,) 

61-23-17.1. Repealed. 

61-23-18. Engineering; examinations. (Repealed effective 
July 1, 2024.) 

61-23-19, Engineering; licenses; seals; incidental archi- 
tectural work; supplemental surveying 
work. (Repealed effective July 1, 2024.) 

61-23-20. Engineering; licensure and renewal fees; expi- 
rations. (Repealed effective July 1, 2024.) 

61-23-21. Practice of engineering. (Repealed effective 
July 1, 2024.) 

61-23-22. Engineering; exemptions. (Repealed effective 

* July 1, 2024.) 

61-23-23. Repealed. 

61-23-23.1. Authority to investigate; civil penalties for 
unlicensed persons; engineering. (Re- 
pealed effective July 1, 2024.) 

61-23-24. Engineering; violations; disciplinary action; 
penalties; reissuance of licenses. (Repealed 
effective July 1, 2024.) 

61-23-24.1. Engineering; professional development. (Re- 
pealed effective July 1, 2024.) 

61-23-25. Repealed. 

61-23-26. Engineering; public work. (Repealed effective 
July 1, 2024.) 
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61-23-1 


Sec. Brag 

61-23-27. Engineering; public officer; licensure required. 
(Repealed effective July 1, 2024.) 

61-23-27.1, 61-23-27.2. Repealed. 

61-23-27.3. Certification of surveyor intern; require- 
ments. (Repealed effective July 1, 2024.) 

61-23-27.4. Licensure as a professional surveyor; general 
requirements. (Repealed effective July 1, 

iyi 2024.) 

61-23-27.5. Surveying; application and examination fees. 
(Repealed effective July 1, 2024.) 

61-23-27.6. Surveying; examinations. (Repealed effective 
July 1, 2024.) 

61-23-27.7. Surveying; licensure and renewal fees; expi- 
rations. (Repealed effective July 1, 2024.) 

61-23-27.8. Surveying licenses and seals, (Repealed ef- 

fective July 1, 2024.) 

61-23-27,.9. Surveying; practice of surveying; manda- 

tory disclosure. (Repealed effective July 1, 
. 2024.) 

61-23-27,10. Surveying exemptions. (Repealed effective 
July 1, 2024.) 

61-23-27.11. Surveying; violations; disciplinary actions; 
penalties; reissuance of licenses. (Repealed 
effective July 1, 2024.) 

61-23-27.12. Surveying; professional development. (Re- 

., pealed effective July 1, 2024.) 

61-23-27.13. Surveying; public work. (Repealed effective 
July 1, 2024.) 

61-23-27.14. Surveying; public officer; licensure required. 
(Repealed effective July 1, 2024.) 


ENGINEERING AND SURVEYING 


61-23-2 


Sec. 


- 61-23-27.15. Authority to investigate; civil penalties for 


unlicensed persons; surveying. (Repealed 
effective July 1, 2024:) - 
61-23-28. Reference marks; removal or obliteration; re- 
4 placement. (Repealed. effective July 1, 
2024.) 


61-23-28.1. Repealed. 


61-23-28.2.. Surveying; record of survey. (Repealed effec- 
tive July 1, 2024.) 

61-23-29, Repealed. 

61-23-29.1. Repealed. 

61-23-30. Right of entry on public and private property; 
responsibility. (Repealed effective July 1, 
2024.) 

61-23-31. Licensure under prior laws. (Repealed effective 
July 1, 2024.) 

61-23-31.1. Good samaritan. (Repealed effective July 1, 
2024.) 

61-23-32. Termination of agency life; delayed repeal. (Re- 
pealed effective July 1, 2024.) 

61-23-33. Notice of boundary survey; certain land grants. 
(Repealed effective July 1, 2024.) 

61-23-34. Repealed. 

61-23-35. Engineering and surveying scholarship pro- 
gram. (Repealed effective July 1, 2024.) 

61-23-86. Engineering and surveying scholarship fund 
created.(Repealed effective July 1, 2024.) 


61-23-1. Short title. (Repealed effective July 1, 2024.) 


Act", 


History: Laws 1987, ch. 336, § 1; 1993, ch. 218, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336, 
repealed former 61-23-1 NMSA. 1978, as amended by 
Laws 1947, ch. 110, § 2, relating to replacement of refer- 
ence marks which have been removed or obliterated, effec- 
tive June 19, 1987, and enacted a new section. 


61-23-1.1. Repealed. 


Repeals. — Laws 1987, ch. 336, § 34 repealed former 


61-23-1,1 NMSA 1978, as enacted by Laws 1979, ch. 156, 


Chapter 61, Article 23 NMSA 1978 may be cited as the "Engineering and Surveying Practice 


The 1993 amendment, effective July 1, 1993, substi- 
tuted "Chapter 61, Article 23 NMSA 1978" for "Sections 1 
through 32 of this act". 


ANNOTATIONS | 


Am, Jur. 2d, ALR. and C.J.S. references. — 58 Am. 
Jur. 2d Occupations, Trades, and Professions §§ 69 to 75. 
53 C.J.S. Licenses §§ 5, 7, 34 to 40, 50 to 63. 


§ 4, relating to standards and procedures for restoration 
or reestablishment of monuments, effective June 19, 1987. 


61-23-2. Declaration of policy. (Repealed effective July 1, 2024.) 


The legislature declares that it is a matter of public safety, interest and concern that the prac- 
tices of engineering and surveying merit and receive the confidence of the public and that only 
qualified persons be permitted to engage in the practices of engineering and surveying. In order to 
safeguard life, health and property and to promote the public welfare, any person in either public 
or private capacity practicing or, offering to practice engineering or surveying shall be required to 
submit evidence that,the person is qualified to so practice and shall be licensed as provided in the 
Engineering and Surveying Practice Act. It is unlawful for any person to practice, offer to practice, 
engage in the business, act in the capacity of, advertise or use in connection with the person's 
name or otherwise assume, use or advertise any title or deseription tending to convey the impres- 
sion that the person is a professional, licensed engineer or surveyor unless that person is licensed 
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61-23-3 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-23-3 
or exempt under the provisions of the Engineering and Surveying Practice Act. A person who 
engages in the business or acts in the capacity of an engineer or surveyor in New Mexico, except 
as otherwise provided in Sections 61-23-22 and 61-23-27.10 NMSA 1978, with or without a New 
Mexico license, has thereby submitted to the jurisdiction of the state and to the administrative 
jurisdiction of the board and is subject to all penalties and remedies available for a violation of any 
provision of Chapter 61, Article 23 NMSA 1978. The practice of engineering or surveying shall be 
deemed a privilege granted by the board based on the qualifications of the individual'as evidenced 


by the licensee's certificate, which shall not be transferable. 


History: Laws 1987, ch. 336, § 2; 1993, ch. 218, § 2; 
1999, ch, 259, § 1; 2003, ch. 238, § 1; 2017, ch. 42, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments, — Laws 1987, ch. 336 re- 
pealed former 61-23-2 NMSA 1978, as amended by Laws 
1947, ch. 110, § 3, relating to right of entry on public and 
private. property, ‘effective June 19, 1987, and enacted a 
new section. 

The 2017 amendment, effective July 1, 2017, made 
technical revisions; replaced each occurrence of "he" or 
"his" with "the person" or "the person's" throughout the 
section, and in the fourth sentence, after. "capacity of", de- 
leted "a professional engineer or professional" and added 
"an engineer or". 

The 2003: amendment, effective June 20, 2003, sub- 
stituted "engage in the business, act in the capacity of, 
advertise" for "in New Mexico" in the third sentence; and 
added the fourth sentence pertaining to professional engi- 
neers or surveyors. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed" for "registered" and made similar changes 
throughout the section, and substituted "by the board" for 
"by the state board of registration for professional engi- 
neers and surveyors" in the last sentence. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "professional, licensed or registered engineer" for 
"professional engineer, engineer, professional surveyor" 
and deleted "which shall be construed in accordance with 


this declaration of policy" at the end of the third sentence, 
and added the final sentence... 


_ANNOTATIONS 


Broad interpretation of licensing act violated 
freedom of speech. — Where respondent, who was a 
hydrologist and a member of the board of directors of a 
conservancy district, investigated the use of demolition 
and construction waste as rip-rap in ditches and prepared 
and presented a report to the board of directors criticiz- 
ing the conservancy district's use of the rip-rap to prevent 
erosion; respondent used a civil engineering mathemati- 
cal formula to compare the conveyance capacity of ditches 
that had rip-rap with ditches that had sandy bottoms and 
asserted that the rip-rap reduced conveyance capacity, led 
to flooding and bank erosion that could lead to failure; 
respondent criticized the district's engineer who directed 
the use of the rip-rap; respondent reiterated multiple 
times that respondent was not an engineer and insisted 
that the district hire a registered engineer to review re- 
spondent's report and to address the issue; and petitioner 
determined that respondent had practiced engineering 
without a license, because respondent had applied engi- 
neering principles, equations and concepts to investigate 
and evaluate the flow of water in the district's ditches, the 
petitioner's broad interpretation and application of Sec- 
tion 61-23-23 NMSA 1978 violated respondent's right to 
freedom of speech. New Mexico Bd. of Licensure v. Turner, 
20138-NMCA-067, 303 P.3d 875. 


61-23-3. Definitions. (Repealed effective July 1, 2024.) 


As used in the Engineering and Surveying Practice Act: 

A. "approved" or "approval" means acceptable to the board; 

B. "authorized company officer" means an employee of a business entity duly authorized by the 
business entity to contractually obligate the business entity; 

C. "board" means the state board of licensure for professional engineers and professional sur- 


veyors; 


D. "business entity" means a corporation, professional corporation, limited liability corpora- 
tion, professional limited liability corporation, general partnership, limited partnership, limited li- 
ability partnership, professional limited liability partnership, a joint stock association or any other 


form of business, whether or not for profit; 
E. "conviction" o 


rconvicted" means a final adjudication of guilt, whether pursuant to a plea of 


nolo coritendere or aiebess and whether or not the sentence is deferred or suspended 


F. "engineer", "professional engineer", 


consulting engineer", "licensed engineer" o 


r "registered 


engineer" means'a person who is qualified to practice engineering by reason of the “idee inl inten- 
sive preparation and knowledge in the use of mathematics; chemistry, physics’ and ‘engineering 
sciences, including the principles ‘and methods of engineering analysis and design acquired by 
professional education and igs aectai Saree and who is licensed by the board to practice 
i cipapaate 

G. "engineering pbawllication commission" means the engineering accreditation commission of 
the accreditation board for engineering and technology, incorporated, or any successor commission 
or organization; 
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61-23-3 , ENGINEERING AND SURVEYING 61-23-3 


H. "engineering", "practice of engineering" or'"engineering practice" means any creative or en- 


gineering work that requires engineering education, training and experience in the application of 
special knowledge of the mathematical, physical and engineering sciences to such creative work as 
consultation, investigation, forensic investigation, evaluation, planning and design of: engineering 
works and systems, expert technical testimony, engineering studies and the review of construction 
for the purpose of assuring substantial compliance with drawings and specifications; any of which 
embrace such creative work, either public or private, in connection with any utilities, structures, 
buildings, machines, equipment, processes, work systems, projects and industrial or: consumer 
products or equipment of a mechanical, electrical, hydraulic, chemical, pneumatic, environmental 
or thermal nature, insofar as they involve safeguarding life, health or property, and including such 
other professional services as may be necessary to the planning, progress and completion of any 
engineering work. The "practice of engineering" may include the use of photogrammetric methods 
to derive topographical and other data. The "practice of engineering" does not include responsibil- 
ity for the supervision of construction, site conditions, operations, equipment, personnel or the 
maintenance of safety in the work place; 

I. "engineering committee", means a committee of the board entrusted to implement all busi- 
ness of the Engineering and Surveying Practice Act as it pertains to the practice of engineering, 
including the promulgation and adoption of rules of\ professional responsibility for professional 
erigineers exclusive to the practice of engineering; 

J. “engineer intern" means a person who has qualified for, taken and passed an examination 
in the fundamental engineering subjects as provided in the Engineering and Surveying Practice 
Act; . 
K. "fund" means the professional engineers' and surveyors' fund; 

L. “incidental practice" means the performance of other professional services that are related 
to.a licensee's work as an engineer; 

M:. "person" means an individual, corporation, business trust, estate, trust, partnership, lim- 
ited Hability company, association, joint venture or a legal or commercial entity; 

N.. "professional development" means education by a licensee in order to maintain, improve 
or expand skills and knowledge obtained prior to initial licensure or to develop new and relevant 
skills and knowledge to maintain licensure; 

O. "responsible charge" means responsibility for the direction, control and supervision of engi- 
neering or surveying work, as the case may be, to assure that the work product has been critically 
examined and evaluated for compliance with appropriate professional standards by a licensee in 
that profession, and by sealing or signing the documents, the professional engineer or professional 
surveyor accepts responsibility for the engineering or surveying work, respectively, represented by 
the documents and that applicable ABSIT or surveying standards have been met; 

. P.. "surveying", "practice of surveying" or "surveying practice" means any service or work, the 
substantial performance of which involves sie application of the principles of mathematics and 
the related physical and applied sciences for: 

(1). the measuring and locating of lines, angles, elevations and natural and man-made fea- 
turés in the air, on the surface of the earth, within underground workings and on the beds or bod- 
ies of water for the purpose of defining location, areas and volumes; 

(2). the pacparmnantin’ af property boundaries and for the platting and layout of lands and 
subdivisions 

(3) the application of photogrammetric methods used to derive topographic and other data; 

(4) the establishment of horizontal.and vertical controls that will be the basis for all geo- 
spatial data used for future design surveys, including construction staking surveys, surveys to lay 
out horizontal and,vertical alignments, topographic surveys, control surveys for aerial photogra- 
phy for the collection of topographic and planimetric data using photogrammetric methods’ and 
construction surveys of engineering and architectural public works projects; 

(5) the preparation and perpetuation of maps, records, plats, field notes, easements, and 
property descriptions; and 

(6) the depiction and transmittal by paper or digital means of any digital geospatial data 
for use in geographic information systems or land information systems that purports to be the au- 
thoritative location of points or features of a survey regulated by the Engineering and Surveying 
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Practice Act, but excludes data used solely for a cadastre, such as assessment and tax mapping 
purposes, or general representations of surveyed or historic data used for mapping purposes, such 
as land parcels and built infrastructure; 

Q. "surveying committee" means a committee of the board entrusted to implement all business 
of the Engineering and Surveying Practice Act as it pertains to the practice of surveying, including 
the promulgation and adoption of rules of professional responsibility for professional surveyors 
exclusive to the practice of surveying; ) 

R. "surveyor", "professional surveyor", "licensed surveyor" or "registered surveyor" means a 
person who is qualified to practice surveying by reason of the person's intensive preparation and 
knowledge in the use of mathematics, physical and applied sciences and surveying, including the 
principles and methods of surveying acquired by education and experience, and who is licensed by 
the board to practice Bury Pyinig 

S."surveyor intern" means a person who has qualified for, taken and passed an examination 
in the fundamentals of surveying subjects as provided in the Engineering and Surveying Practice 
Act; 

T. "surveying work" means the work performed in the practice of surveying; and 

U. -"supplemental surveying work" means surveying work performed in order to densify, aug- 
ment and enhance previously performed survey work or site information but excludes the survey- 
ing of real property for the establishment of land boundaries, rights of way and easements and the 
dependent or independent surveys or resurveys of the public land system. 


History: Laws 1987, ch. 336, § 3; 1993, ch. 218, § 3; The 2012 amendment, effective July 1, 2012, defined 


+] 

1999, ch, 259, § 2; 2003, ch. 233, § 2; 2005, ch. 69, § 1; "professional development" as’ the education to maintain 
2012, ch. 46, § 1; 2017, ch. 42, § 2. licensure and in Subsection K, after "relevant skills and 

Delayed repeals. — For delayed repeal! of this section, knowledge", added "to maintain licensure". 
see 61-23-82 NMSA 1978. The 2005 amendment, effective June 17, 2005, added 

Repeals and reenactments. — Laws 1987, ch. 336 the promulgation and adoption of rules of professional 
repealed former 61-23-3 NMSA 1978, as enacted by Laws responsibility for professional engineers as a function of 
1933, ch. 130, § 3, relating to violation of reference mark the engineering committee in Subsection F; changed the 
and entry provisions, effective June 19, 1987, and enacted definition of "surveying" in Subsection N to include’ the 
a new section. establishment, of controls that will be the basis for all 

The 2017 amendment, effective July 1, 2017, defined geospatial data used for future design surveys; added the 
"authorized company officer", "business entity" and "en- promulgation and adoption of rules of professional re- 
gineering accreditation commission", and revised the sponsibility for professional surveyors as a function of the 
definition of "engineer" as used in the Engineering and surveying committee in subsection, added a definition of 
Surveying Practice Act; added a new Subsection B and re- "supplemental surveying work" in Subsection S and per- 
designated former Subsection B as Subsection C; added a mitted professional engineers to perform supplemental 
new Subsection D and redesignated former Subsections C surveys in certain circumstances. 
and D as Subsections E and F, respectively; in Subsection The 2003 amendment, effective Jane 20, 2003, in- 
F, after "engineer', added "professional engineer’, 'con- serted Subsection J, and redesignated the remaining sub- 
sulting engineer', 'licensed engineer’ or 'registered engi- sections accordingly. 
neer", and after "engineering experience", added "and who The 1999 amendment, effective June 18, 1999, sub- 
is licensed by the board to practice engineering"; added a stituted "licensure" for ' ‘ségistration’y "licensee" for "reg- 
new Subsection G and redesignated former Subsections E istrant", and made similar substitutions throughout the 
through K as Subsections H through N, respectively; de- section; added the next-to last sentence in Subsection E; 
leted former Subsection L and redesignated former Sub- - added Subsection H, and redesignated subsequent subsec- 
sections M through S as Subsections O through U, respec- tions accordingly; and inthe undesignated paragraph at 
tively; in Subsection P, Paragraph P(5), after "field notes", the end of the section, deleted the former last sentence, 
added "easements" and added Paragraph P(6); in Subsec- which read "A registered professional engineer may ap- 
tion’ R, after surveyor", deleted "or", and after "'profes- ply photogrammetric methods to derive topographic and 
sional surveyor", added "licensed surveyor' or 'registered other date", and added the last two sentences. 
surveyor"; and in Subsection U, deleted the last three sen- The 1993 amendment, effective July 1, 1993, rewrote 
tences, which related to supplemental surveying work for this section to the extent that a detailed comparison is im- 
the planning and design of an engineering project, practicable. 


61-23-4, Criminal offender's character evaluation. (Repealed effective 
July 1, 2024.) 


The provisions of the Criminal Offender Employment Act [28-2- 1 to 28-2-6 NMSA 1978] shall 
govern any consideration of criminal records required or permitted by the Engineering and Sur- 
veying Practice Act [this article]. 
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History: Laws 1987, ch. 336, § 4. Repeals and reenactments. — Laws 1987, ch. 386 re- 
Delayed repeals, — For delayed repeal of this section, pealed former 61-23-4 NMSA 1978, as amended by Laws 
see 61-23-32 NMSA 1978, 1979, ch. 363, § 1, relating to short title, effective June 19, 


1987, and enacted a new section, 


61-23-5. State board of licensure for professional engineers and 
professional surveyors; members; terms. (Repealed effective 
July 1, 2024.) 


A. There is created the "state board of licensure for professional engineers and professional 
surveyors" that shall consist of five licensed professional engineers, at least one of whom shall be 
in engineering education, three licensed professional surveyors and two public members. 

B. The members of the board shall be appointed by the governor for staggered terms of five 
years. The appointees shall have the qualifications required by Section 61-23-6 NMSA 1978. The 
appointments shall be made in such a manner that the terms of not more than two members ex- 
pire in each year. Each member of the board shall receive a certificate of appointment from the 
governor. Before the beginning of the term of office, the appointee shall file with the secretary. of 
state a written oath or affirmation for the faithful discharge of official duty. A member of the board 
may be reappointed but may not serve more than two consecutive full terms. A member shall not 
be reappointed to the board for at least two years after serving two consecutive full terms, The 
board may designate any former board member to assist it'in an advisory capacity. 

C. Each member may hold office until the expiration of the term for which appointed or until 
a successor has been duly qualified and appointed. In the event of a vacancy for any cause that 
results in an unexpired term, if not filled within three months by official action, the board may ap- 
point a provisional member to serve until the governor acts. Vacancies on the board shall be filled 
by appointment by the governor for the balance of the unexpired term. 


History: Laws 1987, ch. 336, § 5; 1993, ch. 218, § 4; The 1993 amendment, effective July 1, 1993, in Sub- 


1999, ch. 259, § 3; 2005, ch. 69, § 2. section A, deleted "or surveying" following "engineering" 
Delayed repeals, — For delayed repeal of this section, and substituted "two public members" for "one public 
see 61-23-32 NMSA 1978. member"; in Subsection B, substituted "Section 61-23-6 
Repeals and reenactments. — Laws 1987, ch. 336 re- NMSA 1978" for "Section 6 of the Engineering and Sur- 
pealed former 61-23-5 NMSA 1978, as amended by Laws veying Practice Act" in the second sentence, divided the 
1979, ch. 363, § 2, relating to declaration of policy, effective former fourth sentence into the present fourth and fifth 
June 19, 1987, and enacted a new section. sentences by deleting "and", inserted "the appointee" in 
~ The '2005 amendment, effective June 17, 2005, the fifth sentence, inserted "full" near the end of the sixth 
changes "surveyors" to "professional surveyors". sentence, and added the final two sentences; and made 
The 1999 amendment, effective June 18, 1999, in Sub- minor stylistic changes in Subsections A and C. 


section A, substituted "licensure" for "registration" and 
twice substituted "licensed" for "registered". 


61-23-6. Board members; qualifications. (Repealed effective July 1, 
2024.) 


A. Each engineer member of the board shall be a citizen of the United States and a resident of 
New Mexico. Each shall have been engaged in the lawful practice of engineering as a professional 
engineer for at least ten years, including responsible charge of engineering projects for at least five 
years as a professional engineer licensed in New Mexico, or engaged in engineering education for 
at least ten years, including responsible charge of engineering education for at least five years, and 
shall be a professional engineer licensed in New Mexico. 

B. Each surveyor member of the board shall be a citizen of the United States and a resident of 
New Mexico. Each shall have been engaged in the lawful practice of surveying as a professional 
surveyor for at least ten years, including responsible charge of surveying projects for at least five 
years as a professional surveyor licensed in New Mexico. 

C. Each public member shall be a citizen of the United States, a resident of New Mexico, 
shall not have been licensed nor be qualified for licensure as an engineer, surveyor, architect or 
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landscape architect and shall not have any significant financial interest, direct or indirect, in the 


professions regulated. 


History: Laws 1987, ch. 336, § 6; 1993, ch. 218, § 5; 
1999, ch. 259, § 4; 2005, ch. 69, § 3. 

Delayed repeals. — For.delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-6 NMSA 1978, as amended by Laws 
1979, ch. 363, § 3, relating to definitions, effective June 19, 
1987, and enacted a new section, 

The 2005 amendment, effective June 17,' 2005, re- 
quires that engineer members of the board have had re- 
sponsible charge of engineering projects for at least. five 
years as a professional engineer licensed in New Mexico 
and that surveyor members have had responsible charge 
of surveying projects for at least. five years as a profes- 
sional surveyor licensed in New Mexico, 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed" for "registered" and made similar changes 


throughout the section, and deleted "and at least thirty- 


five years of age" following "resident of New Mexico" in 
Subsection C. hea 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "engineer" for "engineering" in the first sentence 
and inserted "or engaged in engineering education for at 
least ten years, including responsible charge of engineer- 


‘ing education for at least five years" in the second sen- 


tence of Subsection A; inserted "architect or landscape ar- 
chitect" and substituted "professions" for "occupation" in 
Subsection C; and made minor stylistic changes through- 
out’ the section. 


61-23-7. Réikbadment of board members. (Repealed effective July’; 


2024.) 


Each member of the board shall receive per diem and mileage as provided in the:Per Diem and 
Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other Pifoh apenas perquisite or 


allowance: 


History: Law 1987, ch. 336, § 7. 


Delayed repeals, — For delayed repeal of this section, | 


see 61-23-32 NMSA 1978. ae dal 
Repeals and reenactments. — Laws 1987, ch. 336 
repealed former 61-23-7 NMSA 1978, as enacted by Laws 


1974, ch. 78, § 27, relating to criminal offender's charac- 
ter evaluation, effective June 19, 1987, and enacted a new 
section. 


61-23-8. Removal of members of board. (Repealed effective July 1, 


2024.) |, 


The governor may remove, after notice and hearing, any member of the board for misconduct, 
incompetency, neglect of duty, malfeasance i in office or for any reason prescribed by law for removal 


of state officials, 


History: Laws 1987, ch. 336, § 8. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-8 NMSA 1978, as amended by Laws 


: 


1979, ch. 368, § 4, relating to state board of registration 
for professional engineers and land surveyors, effective 
June 19, 1987, and enacted a new section. 


61-23-9. Board; organization; meetings, (Repealed effective aay 1, 


2024.) . 


A. There shall be an "engineering committee" composed of the five members of the board who 
serve as licensed professional engineers and one of the public members, who shall be appointed to 
the committee by the board. The engineering committee shall meet in conjunction with all board 
meetings. The bylaws or rules of the board shall provide a procedure for giving notice of all meet- 
ings and for holding special and emergency meetings. A quorum of the committee shall be a major- 
ity of the committee. In the event of a lack of a quorum and at the request of the committee, other 
board members may be substituted for a non- -attending member in order to have a quorum. The 
committee shall elect a chair and vice chair from the committee members at the last committee 
meeting prior to July 1 of each year. 

B. There shall be a "surveying committee" composed of the three members of the board who 
serve as licensed professional surveyors and one of the public members, who shall be appointed 
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to the committee by the board. The surveying committee shall meet in conjunction with all board 
meetings. The bylaws or rules of the board shall provide a procedure for giving notice of all meet- 
ings and for holding special and emergency meetings. A quorum of the committee shall be a major- 
ity of the committee. In the event ofa lack of a quorum and at the request of the committee, other 
board members may serve on this committee. The committee shall elect a chair and vice chair from 
the committee members:at.the last committee meeting prior to July 1 of each year. 

C.» All matters that come before the board that pertain exclusively to engineering or exclu- 
sively to surveying shall be referred to the respective committee for disposition. The committee 
action on such matters shall be the action of the board. Committee actions shall be reported to 
the board. 

D. There shall be a joint engineering and surveying standing committee of the board neti’ 
of two members from the professional engineering committee, the public member and the chair, 
and two members from the professional surveying committee, the public member and the chair. If 
the public member is currently the chair of either committee, the vice chair will serve as the pro- 
fessional member on the standing committee. 

E. The’board shall hold at least four regular meetings each year. At least one hewting shall be 
held at the state capitol. The bylaws or rules of the board shall provide procedures for giving notice 
of all meetings and for holding special meetings. The board shall elect annually a chair, a vice chair 
and a secretary, who shall be members of the board. A member of the board shall not be elected 
to the same office for more than two consecutive years. A quorum of the board shall be a majority 
of the board. Any board member failing to attend three consecutive regular meetings 'i is automati- 
cally removed as a member of the board. The board shall have an official seal. 


History: Laws 1987, ch. 336, § 9; 1993, ch. 218, § 6; 
1999, ch. 259, § 5; 2005, ch. 69, § 4. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978, 

Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-9 NMSA 1978, as amended by Laws 
1979, ch. 363, § 5, relating to qualifications of board mem- 
bers, and enacted a new section, effective June 19, 1987. 

The 2005 amendment, effective June 17, 2005, pro- 
vides that in the event of a lack of a quorum at.a meet- 


committee, other board members may be substituted for a 
non-attending member in order to have a quorum, creat- 
ing a joint engineering and surveying standing committee 
of the board. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed" for "registered" in Subsections A and B, 
and substituted "bylaws or rules" for "bylaws or regula- 
tions" throughout the section. 

The 1998 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


ing of the engineering committee and at the request of the 


61-23- 10. Duties sick powers of the board. (Repealed effective July 1, 
2024.) 


A. The board shall administer the provisions of the Engineering and Surveying Practice Act 
and exercise the authority granted the board in that act. The board is the sole state agency with 
the power to certify the qualifications of professional engineers and professional surveyors. The 
board may engage such personnel, including an executive director, as it deems necessary. 

B. The board may promulgate rules in accordance with the State Rules Act.[Chapter 14, Article 
4 NMSA 1978] that are reasonable for the proper performance of its duties and the regulation of 
its procedures, meeting records and examinations and the conduct of examinations. The board 
shall promulgate rules of professional ‘responsibility for professional engineers and professional 
surveyors that are not exclusive to the practice of engineering or exclusive to the practice of sur- 
veying. All such rules shall be binding upon all persons licensed pursuant to the Engineering and 
Surveying Practice Act. 

C. The professional engineering committee shall promulgate rules of professional responsi- 
bility exclusive to the practice of engineering. All such rules shall. be binding upon all persons 
licensed pursuant to the Engineering and Surveying Practice Act. 

D: The professional surveying committee shall promulgate rules of professional responsibility 
exclusive to the practice of surveying. All such rules shall be binding spon all persons licensed 
pursuant to the Engineering and Surveying Practice Act. 

KE. The joint engineering and surveying standing committee has apatadile authority over 
practice disputes between engineers ‘and surveyors to determine if proposed rules of professional 
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responsibility are exclusive to the practice of engineering or exclusive to the practice of surveying 
so that rulemaking authority is delegated to the engineering committee or to the surveying com- 
mittee. Determination of exclusive practice of engineering or. surveying requires an affirmative 
vote by no less than three members of the joint committee. If an affirmative vote of three members 
cannot be achieved, the determination of exclusivity shall be made by the full board: 

F. To effect the provisions of the Engineering and Surveying Practice Act, the board may, under 
the chair's hand and the board's seal, subpoena witnesses and compel the production ‘of books, 
papers and documents in any disciplinary action conducted in accordance with the Uniform Li- 
censing Act [Chapter 61, Article 1 NMSA 1978] against a licensee or a person practicing or offering 
to practice without licensure. Any member of the board may administer oaths or affirmations to 
witnesses appearing before the board. If a person refuses to obey a subpoena so issued or refuses 
to testify or produce any books, papers or documents, the board may apply to a court of competent 
jurisdiction for an order to compel the requisite action. If a person willfully fails to comply with 
such an order, that person may be held in contempt of court.’ ) f 

G. The board may apply for injunctive relief to enforce the provisions of the Erigineering and 
Surveying Practice Act or to restrain any violation, of that act. The members of the board shall not 
be personally liable under this proceeding. i . 

H. The board may subject an applicant for licensure to.such examinations as it. deems neces: 
sary to determine the applicant's qualifications. 

I.. The board shall create enforcement advisory poremiieate scant of Woenitend as. neces- 
sary. Each committee shall include at least four licensees in the same category as the respon- 
dent. An engineering enforcement advisory committee shall have at least one licensee in the same 
branch as the respondent. Enforcement advisory committees shall provide technical assistance to 
the board and its staff. The board shall select members from a list of volunteers submitting their 
resumes and letters of interest. 

J. No action or other legal proceedings, for damages shall be instituted against the esaler a 
board member or an agent, an employee or a member of an advisory committee of the board: for 
any act done in good faith and in the intended performance of any power or duty granted pursu- 
ant to the Engineering and Surveying Practice Act or for any neglect or default in the good faith 
performance or exercise.of any such power or duty. 

K. “The board, in cooperation with the board of examiners for architects and the béasd of laid: 
scape architects, shall create a joint standing committee to be known as the "joint practice commit- 
tee". In order to safeguard life, health and property and to promote the iit welfare, the commit- 
tee shall have as:its purpose the promotion and development of the highest professional standards 
in design, planning and construction and the resolution of ambiguities concerning the professions. 
The composition of the committee and its powers and duties shall be in accordance with identical ; 
resolutions adopted by each board. 

. L. As used in the Engineering and Surveying Practice Act, ' incidental practice" shall be de- 
fined by identical rules of the board and the board of examiners for architects. 


History: Laws 1987, ch. 336, § 10; 1993, ch. 218, § 7; any disciplinary action", added "conducted in accordance 


1999, ch. 259, § 6; 2005, ch. 69, § 5; 2022, ch, 39, § 86. with the Uniform Licensing Act", 

Delayed repeals, — For delayed repeal of this section, ; The 2005 amendment, effective June 17, 2005, pro- 
see 61-23-32 NMSA 1978. vides that the board is the sole authority to certify the 

Repeals and reenactments. — Laws 1987, ch. 336 re- qualifications of professional engineers and professional 
pealed former 61-23-10 NMSA 1978, as amended by Laws surveyors' authorizes the professional engineering com- 
1963, ch. 43, § 25, relating to reimbursement of board mem- mittee and the professional surveying committee to adopt 
bers, effective June 19, 1987, and‘enacted a new section. and promulgate rules of professional responsibility exclu- 

The 2022 amendment, effective May 18, 2022, clari- sive to engineering and surveying respectively, and pro- 
fied that the state board of licensure for professional en- vides that the joint engineering and surveying standing 
gineers and professional surveyors is required to follow committee has exclusive authority over practice disputes 
the provisions of the State Rules Act when promulgating between engineer and surveyors to determine to deter- 
rules and to follow the provisions of the Uniform Licens- mine if proposed rules of professional responsibility are 
ing Act in disciplinary matters; in Subsection B, after. __ exclusive to one practice or the other in order to delegate 
"The board", deleted "shall have the power to adopt and’ rule making authority to the proper committee. 
amend all bylaws and" and added "may promulgate", after ' The 1999 amendment, effective June 18, 1999, substi- 
"rules", deleted "of procedure consistent with the constitu- tuted:"licensed" for "registered and made similar changes 
tion and the laws of this state" and added "in accordance throughout the section; added Subsection F, and redes- 
with the State Rules Act"; and in Subsection F, after "in ignated subsequent subsections accordingly; substituted 
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"board;member or an agent, and employee or a member of » this state" in the first sentence of Subsection B; substi- 
an.advisory committee" for "board member or employee". . tuted "examiners for architects" for "architectural exam- 
in Subsection G; and deleted "of registration for profes- iners" and " ‘joint practice committee’ " for " 'architect- 
sional engineers and surveyors" following "regulations of pagldenTandasape architect joint practice committee’, to 
the board" in Subsection I, resolve disputes concerning these professions" in the first 

The 1993 amendment, effective July 1, 1993, added sentence and added the second sentence of Subsection G; 
the second sentence of Subsection A; deleted "or the En- added Subsection H; and made minor stylistic changes 
gineering and Surveying Practice Act" following "laws of nities ering the section, 


61-23- 11. Receipts and disbursement; fund created, (Repealed effective 
July 1, 2024.) 


A. The "professional engineers' and surveyors’ fund" is created in the state treasury. The ex- 
ecutive director of the board shall receive and account for all money received under the provisions 
of the Engineering and Surveying Practice Act and shall pay that money to the state treasurer for 
deposit in the fund. Money in this fund shall be paid out only by warrant of the secretary of finance 
and administration upon the state treasurer, upon itemized vouchers approved by the chair and 
attested by the executive director of the board. All money in the fund is appropriated for the use of 
the board. Earnings from investment of the fund shall accrue to the credit of the fund. 

B. The executive director of the board shall give a surety bond to the state in such sum‘as the 
board may determine. The premium on the bond shall be regarded as a proper, and necessary ex- 
pense of the board and shall be paid out of the fund. 

C.,.. The. board may make expenditures of the fund for any purpose that in the opinion of the 
board is reasonably necessary for the proper performance of its duties pursuant to the Engineer- 
ing and Surveying Practice Act, including the expenses of the board's delegates to the conventions 
of, and for membership dues to, the national council of examiners for apg ees and surveying 
and any of its papduniaions or any other. body of similar purpose. 


History: Laws 1987, ch. 336, § 11; 1993, ch. 218, § 8; references to "fund" for references to "professional engi- 
1999, ch. 259, § 7; 2017, ch. 42, § 3. neers' and surveyors! fund" throughout the section; and 
“Delayed repeals. — For delayed repeal of this section, in Subsection A, added the first and last sentences, and 
see 61-23-32 NMSA 1978. substituted "the fund" for "a separate fund" in the second 
Repeals and reenactments. — Laws 1987, ch. 336 re- sentence, 
pealed former 61-23-11 NMSA 1978, as enacted by Laws The 1998 amendment, effective July 1, 1993, substi- 
1957, ch. 211, § 7, relating to removal of board members, tuted "executive director" for "secretary" in the first and 
effective June 19, 1987, and enacted a new section. _ second sentences of Subsection A and in the first sentence 
The 2017 amendment, effective July 1, 2017, in Sub- of Subsection B; and substituted “examiners for engineer- 
section A, after "approved by the", changed "chairman" to ing and surveying" for "engineering examiners" near the 
"chair", end of Subsection C. 


The 1999 amendment, effective June 18, 1999, 
added "fund created" to the section heading; substituted 


61-23-12. Records and reports. (Repealed effective duly 1,2024.) 


A. The board shall keep a record of its proceedings and a register of all applications for licen- 
sure, indicating the name, age and residence of each applicant, the applicant's educational and 
other qualifications, whether an examination was required, whether the applicant was rejected, 
whether a certificate of licensure was granted, the date of the action of the board and such other 
information as may be deemed necessary by the board. The record and register shall be open to 
public inspection. 

B. ‘The following board records and papers are of a confidential nature-and are not public re- 
cords: 

(1) examination material for examinations not yet given; 

(2) file records of examination problem solutions; 

(3) letters of inquiry and reference concerning applicants; 

(4) board inquiry forms concerning applicants; 

(5) investigation files where any investigation is ongoing or is still pending; and 
(6) all other materials of like confidential nature. — 
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C. The records of the board shall be prima facie evidence of the proceedings of the board ‘set 
forth in those records, and a transcript thereof, duly certified by the secretary of the board under 
seal, shall be admissible in evidence with the same effect as if the original were produced. 

D. Annually, on or before August 30, the board shall submit to the governor a report of its 
transactions of the preceding year, accompanied by a complete statement of the receipts and ex- 
penditures of the board attested by affidavits of the board's chair, secretary and executive director. 


History: Laws 1987, ch. 336, § 12; 1993, ch. 218, § 9; 
1999, ch. 259, § 8; 2017, ch. 42,8 4. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments, — Laws 1987, ch. 336 re- 
pealed former 61-23-12 NMSA 1978, as amended by Laws 
1979, ch. 368, § 6, relating to organization and meetings 
of the board, effective June 19, 1987, and enacted a new 
section. | 

The 2017 amendment, effective July 1, 2017, in Sub- 
section D, after "affidavits of the board's", changed "chair- 
man" to "chair", 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensure" for "registration" twice in Subsection A, 
and substituted "same effect" for "same force and effect" 
in Subsection C. 

The 1993 amendment, effective July 1, 1993, deleted 
"the date of the application, the place of business of such 
applicant" following "residence of each applicant" in the 
first sentence of Subsection A; inserted "ongoing or is" in’ 
Subsection B(5); added "and executive director" at the end 
of Subsection D; and made minor stylistic changes in Sub- 
sections A and D. 


61-23-13. Roster of licensed professional engineers and professional 
surveyors. (Repealed effective July 1, 2024.) 


A roster showing the names and addresses of all licensed professional engineers and licensed 
professional surveyors shall be maintained by the board and shall be placed on file with the state 
commission of public records and made available to the Bublic. 


History: Laws 1987, ch. 336, § 13; 1998, ch. 218, § 
10; 1999, ch, 259, § 9; 2012, ch. 46, § 2; 2017, ch. 42, § 5. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments, — Laws 1987, ch. 336 re- 
pealed former 61-23-13 NMSA 1978, as amended by Laws 
1979, ch. 363, § 7, effective June 19, 1987, and enacted a 
new section. 

The 2017 amendment, effective J uly 1, 2017, removed 
the provision requiring the board to maintain and place a 
list of all licensed professional engineers and licensed pro- 
fessional surveyors with the secretary of state's office; in 
the catchline, after "engineers and", added "professional"; 
and after "licensed professional engineers and", added "li- 
censed", and after "placed on file with", deleted "the secre- 
tary of state and". 

The 2012 amendment, effective July 1, 2012, required 
the board to provide a roster of engineers and surveyors 
to the public; deleted former language which required the 


61-23-13.1. Repealed. 


Repeals. — Laws 1987, ch. 336, § 34 repeals former 61- 
23-13.1 NMSA 1978, as enacted by Laws 1981, ch. 336, 


board to prepare a roster in even-numbered years and a 
supplement to the roster in odd numbered years; to make 
the roster and supplement available to licensees, and 
permitted the board to distribute or sell the roster to the 
public; and after "professional surveyors shall be", added 
"maintained by the board and shall be placed on file with 
the secretary of state and the state commission of public 
records and made available to the public". 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "licensed" for "registered" in the section heading 
and first sentence, and substituted "made available to 
each licensee” for "mailed to each registrant" in the last 
sentence. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "executive director" for "secretary" in the first and 
second sentences; and, in the third sentence, substituted 
"registrant no later than November 30 of each year" for 
"person so registered" and inserted "and the state com- 
mission of public records". 


§ 1, relating to surveying rules and regulations, effective 
June 19, 1987. 


61-23-14. Certification as an engineer intern; requirements. (Repealed 


effective July 1, 2024.) 


A. An applicant for certification as an engineer intern shall file the appropriate application 


that demonstrates that the applicant: 


(1) is of good moral character and reputation; 
(2) has obtained at least a senior status in a board-approved, four-year curriculum in engi- 


neering or in a board-approved, four-year curriculum in engineering technology that is accredited 
by the technical accreditation commission of the accreditation board for engineering and technol- 
ogy; and 
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(3) has three references, one of whom shall be a licensed professional engineer. 
B. After acceptance of the application by the board, the applicant shall be allowed to take the 
appropriate examination for certification as an engineer intern. 
C. An applicant may be certified as an engineer intern upon eatanualy completing the ex- 


amination, provided that the applicant has: 


(1) graduated from a board-approved, four-year engineering curriculum; or 

(2) graduated from a board-approved, four-year engineering technology program ac- 
credited by the technical accreditation commission of the accreditation board for engineering 
and technology, augmented by at least two years of abil approved, post-graduate engineering 


experience. 


D. The certification as engineer intern does not Gcaan the intern to practice as a professional 
engineer, Certification as an engineer intern is intended to demonstrate that the intern has ob- 
tained certain skills in engineering fundamentals and is pursuing a career in engineering. 


History: 1978 Comp., § 61-23-14, enacted by Laws | 


1993, ch. 218, § 11; 1999, ch. 259, § 10; 2005, ch. 69, § 6. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 
repealed a former 61-23-14 NMSA 1978, as amended by 
Laws 1979, ch. 363, § 8, relating to receipts and disburse- 
ments, effective June 19, 1987, and enacted former 61-23- 
14 NMSA 1978. 

Laws 1993, ch. 218, § 11 repealed former, 61-23-14 
NMSA 1978, as enacted by Laws 1987, ch. 3386, § 14, 


professional engineer or certification as an engineering 
intern, and enacted a new section, effective July 1, 1993. 

The 2005 amendment, effective June 17, 2005, elimi- 
nates the limitation in Subsection B on the number of ex- 
aminations an applicant may take. 

The 1999 amendment, effective June 18, 1999, de- 
leted "related science curriculum" following "curriculum 
in engineering" in Subsection A(2); substituted "licensed 
professional" for "registered professional" in Subsection 
A(3); and deleted "related science curriculum or" preced- 
ing ‘engineering technology program" in Subsection C(2), 


which concerned the requirements for registration as a 


61-23-14.1. Licensure as a professional engineer; requirements. 
(Repealed effective July 1, 2024.) 


A. Licensure as a professional engineer may be either through examination or through en- 
dorsement or comity. In either case, an applicant shall file the appropriate application in which it 
shall be demonstrated that the applicant: | 

(1) is of good moral character and reputation; and 

(2) has five references, three of whom shall be licensees practicing in the branch of engi- 
neering for which the applicant is applying and who have personal knowledge of the applicant's 
engineering experience and reputation. The use of non-licensed engineer references having per- 
sonal knowledge of the applicant's engineering experience and reputation may be accepted by the 
board; provided that a satisfactory written explanation is given. . 

B. An applicant may be licensed through examination if the applicant can demonstrate the 
following: 

(1). the applicant i is certified as an engineer intern and has at least one of the following: 

(a) received a bachelor's degree in an engineering discipline recognized by the board 
from a program accredited by the engineering accreditation commission or a program that fulfills 
the required content of the engineering education standard as defined by the national council of 
examiners for engineering and surveying and has at least four years of engineering experience 
subsequent to receiving the degree; 

(b) received a bachelor's degree in an engineering discipline recognized by the board 
from a foreign educational institution where the program that was completed fulfills the required 
content of the engineering education standard as defined by the national council of examiners for 
engineering and surveying and has at least four years of engineering experience in the United 
States subsequent to receiving the degree; 

(c) received a master's degree in an engineering discipline recognized by the board 
from a program accredited by the engineering accreditation commission or an institution that of- 
fers programs accredited by the engineering accreditation commission or that fulfills the required 
content of the engineering education standard as defined by the national council of examiners for 
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engineering and surveying and has at ao three years of engineering experience sinh eam to 
receiving the degree; 

(d) received a master's dogiee in an engineering discipline recognized by the board 
from a foreign educational institution where the program that was completed fulfills through 
evaluation the required curricular content and educational standards as defined by the national 
council of examiners for engineering and’ surveying and has-at least three years of engineering 
experience in the United States subsequent to receiving the degree; 

(ae) received a doctorate degree in an engineering discipline recognized by the board 
from a board-approved engineering curriculum and has at least two years of engineering experi- 
ence subsequent to receiving the degree; or 

(f) at least six yearsof board-approved engineering experience after graduation from 
a school offering a board-approved, four-year engineering technology curriculum accredited by the 
technology accreditation commission of the accreditation board for engineering and technology, 
including the two years for engineer intern certification; or 

(2) the applicants not certified as an engineer intern and has at least one of the following: 

(a) received a bachelor's degree in an engineering discipline recognized by the board 
from a program accredited by the engineering accreditation commission or a program that fulfills 
the required content: of the engineering education standard as defined by the national council of 
examiners for engineering and surveying and has twelve years of engineering experience subse- 
quent to receiving the degree; 

(b) received a master's degree in an engineering discipline recognized by the board 
from a program accredited by the engineering accreditation commission or an institution that of- 
fers programs accredited by the engineering accreditation commission or that fulfills the required 
content of the engineering education standard as defined by the national council of examiners for 
engineering and surveying and ee at least six years of engineering sears suueed ven to re- 
ceiving the degree; or 

(c) received a aacuate degree in an’ engineering redivoi shines recognized by the board 
from a board-approved engineering curriculum and has ae least four years of engineering experi- 
ence subsequent to receiving the degree. 

C. Upon successfully completing the examination, ‘baited experience and all the require- 
ments as noted in this section, the applicant shall be eligible to be licensed asa professional engi- 
neer upon action of the board. 

D. An applicant may be licensed by endorsement or comity if the applicant: 

(1) is currently licensed as an engineer in the District of Columbia, another state, a ter- 
ritory or a possession of the United States; provided that the licensure does not conflict with the 
provisions of the Engineering and Surveying Practice Act and that the standards required by the 
licensure or the applicant's qualifications equaled or exceeded the licensure standards in New 
Mexico at the time the applicant was initially licensed; ps 

(2) is currently licensed as an engineer in a foreign country and can demonstrate, to the 
board's satisfaction, evidence that the licensure was based on standards that equal or exceed those 
currently required for licensure by the Engineering and Surveying Practice Act and can satisfac- 
torily demonstrate to the board competence in current engineering standards and procedures; or 

(3) is currently licensed as an engineer in the District of Columbia, another state, a terri- 
tory or a possession of the United States; provided that the applicant: 

(a) has been actively licensed for the contiguous ten years immediately preceding ap- 
plication to New Mexico; 

(b) has not received any form of disciplinary action related to the practice of engineer- 
ing or professional conduct from any jurisdiction within the five yERTs preceding application to 
New Mexico; and 

(c) has not had the applicant's professional license suspended or FeVORu at any time 
from any jurisdiction. 


History: 1978 Comp., § 61-23-14.1, enacted by Laws * 3; 2005, ch. 69, § 7; 2012, ch. 46, § 8; 2017, ch. 42, § 6; 
1993, ch. 218, § 12; 1999, ch. 259, § 11; 2003, ch. 233, § 2019, ch. 220, § 3. 
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Delayed repeals. — For delayed repeal of this section, and added "program accredited by the engineering accred- 
see 61-23-32 NMSA 1978. itation commission or an institution that offers programs 

The 2019 amendment, effective June 14, 2019, pro- accredited by the engineering accreditation commission or 
vided additional grounds for reciprocity for engineers li- that fulfills the required content of the engineering educa- 
censed in other jurisdictions; in Subsection D, added new tion standard as defined by the national council of exam- 
Paragraph D(3). iners for engineering and surveying". 

The 2017 amendment, afedive July 1, 2017, revised Applicability. — Laws 2017, ch. 42, § 20 provided that 
the requirements for licensure asa professional engineer; the provisions of Section 61-23-14.1 NMSA 1978 apply to 
in Subsection A, in Paragraph A(2), after "experience and persons initially applying for licensure as a professional 
reputation", deleted "other than professional engineers"; engineer on or after July 1, 2017. ~ 
and in Subsection B, in Subparagraph B(1)(a), after "rec- The 2012 amendment, effective July 1, 2012, changed 
ognized by the board from a", deleted "board-approved the experience requirements for licensure; in Subsection 
engineering curriculum" and added "program accredited B, deleted former language which provided internship, 
by the engineering accreditation commission or a program educational, and experience requirements for licensure; 
that fulfills the required content of the engineering edu- deleted former Subsection B which permitted applicants 
cation standard as defined by the national council of ex- to take examinations approved by the board; and added 
aminers for engineering and surveying", after "and has", Subsection B. 
added "at least", added new Subparagraph B(1)(b) and The 2005 amendment, effective June 17, 2005, 
redesignated former Subparagraph B(1)(b) as Subpara- changed the qualification in Subsection A.(e) to require 
graph B(1)(c), in Subparagraph B(1)(c), after "recognized .a minimum of;twelve years of engineering experience 
by the board from a", deleted "board-approved engineer- subsequent to the awarding or an engineering degree; 
ing curriculum" and added "program accredited by the provided in Subsection B that the board approves the ap- 
engineering accreditation commission or an institution propriate examination and provided in Subsection C that 
that offers programs accredited by the engineering ac- the applicant must successfully.complete the exam, the 
creditation commission or that fulfills the required con- required experience and other requirements of this sec- 
tent of the engineering. education standard as defined tion to be eligible for a license. 
by. the national council of examiners for engineering and The 2003 amendment, effective June 20, 2003, de- 
surveying", added new Subparagraph B(1)(d) and redes- leted Paragraph A(2) and redesignated former Paragraph 
ignated former Subparagraphs B(1)(c) and B(1)(d) as A(2) as Paragraph A(3); substituted "meets one of the fol- 
Subparagraphs B(1)(e) and B(1)(f), in Subparagraph B(2) lowing requirements:" for either" in present Paragraph 
(a), after "recognized by the board from a", deleted "board- (2); redesignated former Paragraphs A(3) and A(4) as Sub- 
approved engineering curriculum" and added "program paragraphs A(2)(a) and A(2)(b); and inserted Paragraphs 
accredited by the engineering accreditation commission A(c) through A(e). 
or a program that fulfills the required content of the en- The 1999 amendment, effective June 18, 1999, sub- 
gineering education standard as defined by the national stituted "licensure" for "registration" and made similar 
council of examiners for engineering and surveying", and _ changes throughout the section; deleted "related science 
in Subparagraph B(2)(b), after "recognized by the board or" preceding "engineering technology curriculum" in 
from a", deleted "board-approved engineering curriculum" Subsection A(5), 


61-23-15, 61-23-16. Repealed. 


Repeals. — Laws 1993, ch. 218, § 41 repealed former intern, effective July 1, 1993. For provisions of former 
61-23-15 and 61-23-16 NMSA 1978, as enacted by Laws sections, see the 1992 NMSA 1978 on NMOneSource 


1987, ch. 336, 8§ 15 and 16, concerning registration as com, 
a professional surveyor and certification as a surveying jy 


61-23-17. ea chet and Seatittatinrg fees. (opanled: effective July 1, 
2024.) 


A. All applicants for licensure pursuant to the Engineering and Surveying Practice Act shall 
apply for examination, licensure or certification on forms prescribed and furnished by the board. 
Except as provided in Section 61-1-34 NMSA 1978, applications shall be accompanied by the ap- 
propriate fee, any sworn statements the board may require to show the applicant's citizenship and 
education, a detailed summary of the applicant's technical work and appropriate references. 

- B. Allapplication, reapplication, examination and reexamination fees shall be set by the board 
and shall not exceed the actual cost of carrying out the provisions of the Engineering and Survey- 
ing Practice Act. No fees shall be refundable. 

C. Any application may be denied for fraud, deceit, conviction of a felony or any crime involving 
moral turpitude, : 


History: 1987, ch. 336, § 17; 2005, ch. 69, § 8; 2012, Repeals and reenactments. — Laws 1987, ch. 336 
ch. 46, § 4; 2020, ch. 6, § 48. repealed former 61-23-17 NMSA 1978, as enacted Laws 
Delayed repeals. — For delayed repeal of this section, 1979, ch. 363, § 11, relating to general requirements for 
see 61-23-32 NMSA 1978. registration or certification as an engineer, effective 


June 19, 1987, and enacted a new section. 
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The 2020 amendment, effective July 1, 2020, provided The 2012 amendment, effective July 1,.2012, elimi- 
an exception to the licensure fee for qualified military ser- nated the concept of registration as a professional engi- 
vice members, their spouses and dependent children, and neer and in Subsection A, in the first sentence, after "ex- 
for certain veterans; and in Subsection A, added "Except amination", deleted "registration" and added "licensure", 


as provided. in Section 61-1-34 NMSA 1978". The 2005 amendment, effective June 17, 2005, 
a changes "his" to "the applicant's" in Subsection A, 


61-23-17.1. Repealed. 


Repeals. — Laws 1987, ch. 336 repealed former 61- or certification’ of professional land surveyors, effective 
23-17.1 NMSA 1978, as enacted by Laws 1979, ch. 363, June 19, 1987, , 
§ 12, concerning general requirements for registration 


61-23-18. Engineering; examinations. (Repealed effective July 1,,.2024.) 


The examinations for engineering certification and licensure shall be held at least once a yeariat 
a time and place the board directs'*The engineering committee shall determine the passing grade 
on examinations. ; 


History: Laws 1987, ch. 336, § 18; 1993, ch. 218, § 13; The 1999 amendment, effective June 18, 1999, sub- 
1999, ch. 259, § 12. stituted "certification and licensure" for "certification and 
Delayed repeals. — For delayed repeal ™ this section, registration” in the first sentence. 
see 61-23-32 NMSA 1978, The 1993 amendment, effective July 1, 1993, rewrote 
Repeals and reenactments. — Laws 1987, ch. 336 re- the section to the-extent that a detailed Spi sin is im- 
pealed former 61-23-18 NMSA 1978, as amended by Laws practicable. 


1979, ch. 363, § 13, relating to application and examination 
fees, effective June 19, 1987, and enacted a new section. 


61-23-19. Engineering; licenses; seals; incidental architectural work; 
supplemental surveying work. (Repealed effective July 1, 
2024.) 


A. The board shall issue licenses pursuant to the provisions of the Engineering and are 
Practice Act. The board shall provide for the proper authentication of all documents. 

B. The board shall regulate the use of seals and may approve alternative authentications es 
physical or electronic seals. 

C. An engineer shall have the right to engage in activities properly classified as architecture 
insofar as it is incidental to the engineer's work as an engineer; provided that the engineer shall 
not make any representation as being an architect or as performing architectural services unless 
duly registered as such. 

D. The board shall recognize that there may be occasions when professional engineers need to 
obtain supplemental survey information for the planning and design of an engineering project. A 
professional engineer who has primary engineering responsibility and control of an engineering 
project may perform supplemental surveying work in obtaining data incidental to that project. 
Supplemental surveying work may be performed by a professional engineer only on a project for 
which the engineer is providing engineering design services. 


History: Laws 1987, ch, 336, § 19; 1993, ch. 218, § 14; after "use of seals", added "and may approve alternative 


1999, ch. 259, § 18; 2012, ch. 46, § 5; 2017, ch. 42, § 7; authentications to physical or electronic seals". 

2019, ch. 220, § 4. The 2017 amendment, effective July 1, 2017, provided 
Delayed repeals. — For delayed Tepe of this section, rules for supplemental surveying work for the planning 

see 61-23-82 NMSA 1978. 4 and design of an engineering project; in the catchline, 
Repeals and reenactments. — Laws 1987, ch. 336 re- changed "license" to "licenses", and added "incidental 

pealed former 61-23-19 NMSA 1978, as amended by Laws architectural work; supplemental surveying work"; and 

1979, ch. 368, § 14, relating to examinations, effective added Subsection D. 

June 19, 1987, and enacted a new section. The 2012 amendment, effective July 1, 2012, elimi- 
The 2019 amendment, effective June 14, 2019, au- nated the issuance of certificates of licensure; in the title 

thorized the board of licensure for professional engineers after "Engineering", deleted "certificate" and added "li- 

and professional surveyors to approve alternative authen- cense"; in Subsection A, in the first sentence, after "board 

tications to physical or electronic seals; in Subsection B, shall issue", deleted "certificates of licensure" and added 


"licenses"; and in Subsection C, after "engineer shall not", 
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deleted "hold himself out to be" and added "make any rep- ~ . The 1993 amendment, effective July 1, 1993, rewrote 
resentation as being". this section to the extent that a detailed comparison is im- 
The 1999 amendment, effective June 18, 1999, sub- practicable. , 


stituted "certificates of licensure pursuant to" for "certifi 
cates of registration under" in Subsection A. 


61-23-20. Engineering; licensure and renewal fees; expirations. 
(Repealed effective July 1, 2024.) 


A. Licensure shall be for a period of two years as prescribed in the rules of procedure. Tnitial 
licenses shall be issued in accordance with the board's rules. 

B. The board shall establish by rule a biennial fee for professional « engineers. Except. as pro- 
vided in Section 61-1-34 NMSA 1978, licensure renewal is accomplished upon payment of the re- 
quired fee and satisfactory completion of the requirements of professional development. 

C. The executive director of the board shall send a renewal notice to each licensee's last known 
address. Notice shall be mailed at least one month in advance of the date of expiration of the li- 
cense. 

D. Each licensee shall have the responsibility to notify the board of any change of address 
within thirty days of the change. 

E. Upon receipt of a renewal fee and fulfillment of other requirements, the board shall issue 
a licensure renewal card that shall show the name and license number of the licensee and shall 
state that the person named has been granted licensure to practice as a professional engineer for 
the biennial period. 

F. Every license shall automatically expire if not renewed on or before December 31 of the ap- 
plicable biennial period. A delinquent licensee may renew a license by the payment of twice the bi- 
ennial renewal fee at any time before March 1, but the delinquent licensee shall not practice dur- 
ing this period. Should the licensee apply to renew an expired license after the March 1 deadline 
has elapsed, the licensee shall submit a formal application and fee as provided in Section 61-23-17 
NMSA 1978. The board, in considering the reapplication, may consider the applicant's qualifica- 
tions for licensure if the requirements for licensure have changed since the applicant was first 
licensed. The board ‘may adopt rules for inactive and retired status. 


History: Laws 1987, ch. 336, § 20; 1998, ch. 218, § 15; "licenses"; in Subsection D, after "change of address", 
1999, ch. 259, § 14; 2005, ch. 69, § 9; 2012, ch. 46, § 6; added "within thirty days of the change"; in Subsection 
2017, ch, 42, § 8; 2020, ch. 6, § 49. F, in the first sentence, after "on or before", deleted "the 

Delayed repeals. — For delayed repeal of this section, last day" and added "December 31". and after "of the", 
see, 61-23-32 NMSA 1978. added "applicable", in the second sentence, after "A", de- 

Repeals and reenactments. — Laws 1987, ch. 336 re- leted "licensee, however, shall be permitted to reinstate a 
pealed former 61-23-20 NMSA 1978, as amended by Laws certificate without penalty upon payment of the required 
1979, ch. 363, § 15, relating to certificates and seals, effec- fee within sixty days of the last day of the biennial period. 
tive June 19, 1987, and enacted a new section. ayer expiration of this grace period, a", after "may renew 

The 2020 amendment, effective July 1, 2020, provided ", deleted "certificate" and added "license", and after "re- 
an exception to the license renewal fee for qualified mili- Bal fee at any time", deleted "up to twelve months af- 
tary service members, their spouses and dependent chil- ter the renewal fee became due", added "before March 1, 
dren, and for certain veterans; and in Subsection B, added but the delinquent licensee shall not practice during this 
"Except as provided in Section 61-1-34 NMSA 1978". period", and in the third sentence, after "Should the i- 

The 2017 amendment, effective July 1, 2017, revised censee", deleted "wish" and added "apply", after "renew an 
certain language regarding qualifications for licensure expired", deleted "certificate" and added "license", and af- 
that the board may consider; in Subsection F, after "reap- ter "license after the", deleted "twelve-month period" and 
plication,", deleted "need not question" and added "may added "March 1 deadline", 
consider", after "qualifications for licensure", deleted "un- The 2005 amendment, effective June 17, 2005, pro- 
less" and added "if", after the next occurrence of "the", vided that initial certification of licensure shall be issued 
deleted "qualifications" and added "requirements for li- in accordance with the board's rules. 
censure", and after "changed since the", deleted "license The 1999 amendment, effective June 18, 1999, sub- 
expired" and added "applicant was first licensed". stituted "licensure" for ' registration" and made ‘similar 

The 2012 amendment, effective July 1, 2012, elimi- changes throughout the section; in Subsection A, deleted 
nated the issuance of certificates of licensure; established "regulations and" preceding "rules of procedure" in the 
deadlines for notification of change of address and for first sentence; and added the last sentence in Subsec- 
renewal of a license by a delinquent licensee; prohibited tion F 
a delinquent licensee from practicing until the license The 1993 amendment, effective July 1, 1998, rewrote 
is renewed; in Subsection A, in the second sentence, af- this section to the extent that a detailed comparison is im- 
ter "Initial", deleted "certificates of licensure" and added practicable. 
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61-23-21. Practice of engineering. (Repealed effective July 1, 2024.) 


A. No business entity shall be licensed pursuant to the Engineering and Surveying Practice 
Act. No business entity shall practice or offer to practice engineering in the state except as pro- 
vided in the Engineering and Surveying Practice Act. 

B. Professional engineers may engage in the practice of engineering and perform engineering 
work pursuant to the Engineering and Surveying Practice Act as individuals or through a busi- 
ness entity. In the case of an individual, the individual shall be a professional engineer pursuant to 
the Engineering and Surveying Practice Act. All plans, designs, drawings, specifications or reports 
that are involved in such practice, or that are issued by or for the practice, shall bear the seal and 
signature of the professional engineer in responsible charge of and directly responsible for the 
work issued. In the case of practice through a business entity that is a partnership, at least one of 
the partners shall be a professional engineer pursuant to the Engineering and Surveying Practice 
Act, and all plans, designs, drawings, specifications or reports that are involved in such practice, 
or that are issued by or for the partnership, shall bear the seal and signature of the professional 
engineer in responsible charge of and directly responsible for such work when issued. In the case 
of practice through a business entity other than a partnership, services or work involving the 
practice of engineering may be offered through that business entity; provided that the person in 
responsible charge of the activities of the business entity that constitute engineering practice is a 
professional engineer who has authority to bind such business entity by contract; and further pro- 
vided that all plans, designs, drawings, specifications or reports that are involved in engineering 
practice, or that are issued by or for such business entity, bear the seal and signature of a profes- 
sional engineer in responsible charge of and directly responsible for the work when issued. 

C. An individual or business entity may not use or assume a name involving the terms "engi- 
neer", "professional engineer", "engineering", "registered" or "licensed" engineer or any modifica- 
tion or derivative of such terms unless that individual or business entity is qualified to practice 
engineering in accordance with the requirements of the Engineering and Surveying Practice Act. 

D. In the case of practice through a business entity offering or providing services or work in- 
volving the practice of engineering, an authorized company officer and the professional engineer 
who is employed by the business entity and in responsible charge shall place on file with the board 
a signed affidavit, as prescribed by board rule. The affidavit shall be kept current, and, if there 
is any change in the professional engineer or authorized company officer, the affidavit shall be 
promptly revised and resubmitted to the board. 


History: Laws 1987, ch. 336, § 21; 1993, ch. 218, § 16; The 1999 amendment, effective June 18, 1999, substi- 


1999, ch. 259, § 15; 2017, ch. 42, § 9. tuted "licensed pursuant to" for "registered under" in the 

Delayed repeals, — For delayed repeal of this section, first sentence of Subsection A, and made minor stylistic 
see 61-23-32 NMSA 1978. changes throughout the section. 

Repeals and reenactments. — Laws 1987, ch. 336 re- The 1993 amendment, effective July 1, 1993, rewrote 
pealed former 61-23-21 NMSA 1978, as amended by Laws the catchline; deleted "or surveying" following " engineer- 
1979, ch. 363, § 16, relating to registration and renewal ing" in the second sentence of Subsection A; in Subsec- 
fees and expirations, effective June 19, 1987, and enacted tion B, substituted "engage i in the practice of € engineering 
a new section. and perform engineering work" for "practice" in the first 

The 2017 amendment, effective July 1, 2017, provided sentence, inserted the second and third sentences, and 
additional] rules for the practice of engineering through a rewrote the last sentence; deleted former Subsection C, 
business entity; replaced "firm, partnership, corporation pertaining to professional surveyors; redesignated former 
or joint stock association" with "business entity" through- Subsection D as present Subsection C; in Subsection C, in- 
out the section; in Subsection B, after "Engineering and serted "individual" in two places, substituted "registered' 
Surveying Practice Act as individuals", deleted "partners", or 'licensed' engineer" for "'surveyor', ‘professional sur- 
after "specifications or reports that are involved in such veyor' or 'surveying", and deleted "or surveying" following 
practice," added "or that are", after "In the case of practice "practice engineering"; and made minor stylistic changes 
through", added "a business entity that is a", after "speci- throughout the section, 
fications or reports that are involved in such practice", 
added "or that are", after "In the case of practice through ANNOTATIONS 


a", deleted "joint stock association or corporation", and 
added "business entity other than a partnership", after 
"specifications or reports that are involved in engineering 


Qualifying as expert witness. — Even though a 
biomechanical engineer was not licensed as an engineer, 
the trial court did not abuse its discretion by qualifyin 
practice", added "or that are"; in Subsection C, after "in ac- him to testify as an expert witness done pea abe Pa 
cordance with the requirements", deleted "in this section" of temporomandibular joint injuries, Baerwald v. Flores, 


and added "of the Engineering and Surveying Practice 1997-NMCA-002, 122 N.M. 679, 930 P.2d 816, cert. denied, 
Act"; and added Subsection D. 122 N.M. 589, 929 P3d 981. 
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61-23-22. Engineering; exemptions. (Repealed effective July 1, 2024.) 


A. A New Mexico licensed architect who has complied with all of the laws of New Mexico relat- 

ing to the practice of architecture has the right to engage in the incidental practice, as defined by 
regulation, of activities properly classified as engineering; provided that the architect shall not 
make any representation as being an engineer or as performing engineering services; and further 
provided that the architect shall perform only that part of the work for which the architect is pro- 
fessionally qualified and shall use qualified professional engineers or others for those portions of 
the work in which the contracting architect is not qualified. Furthermore, the architect shall as- 
sume all responsibility for compliance with all laws, codes, regulations and ordinances of the state 
or its political subdivisions pertaining to all documents bearing the architect's professional seal. 
_ B. An engineer employed by a business entity who performs only the engineering services in- 
volved in the operation of the business entity's business shall be exempt from the provisions of the 
Engineering and Surveying Practice Act; provided that neither the employee nor the business en- 
tity offers engineering services to the public. Performance of engineering on public works projects 
pursuant to Section 61-23-26 NMSA 1978 constitutes engineering services to the public and is not 
exempt. 


History: 1978 Comp., § 61-23-22, enacted by Laws The 2017 amendment, effective July 1, 2017, clari- 
1993, ch. 218, § 17; 1998, ch. 43, § 1; 2017, ch. 42, § 10. fied that. performing engineering services on public works 
Delayed repeals. — For delayed repeal of this section, projects constitutes engineering services to the public and 
see 61-23-32 NMSA 1978. is not exempt from the provisions of the Engineering and 
Repeals and reenactments. — Laws 1987, ch. 336 re- Surveying Practice Act; in Subsection A, after "the archi- 
pealed former 61-23-32 NMSA 1978, as amended by Laws tect shall not", deleted "hold himself out to be" and added 
1979, ch. 363, § 17, relating to organizations permitted to "make any representation as being"; and in Subsection B, 
practice, effective June 19, 1987, and enacted former 61- after "employed by a", deleted "firm, association or corpo- 
23-22 NMSA 1978. ration" and added "business entity", after "operation of 
Laws 1993, ch. 218, § 17 repealed former 61-23-22 the", deleted "employer's" and added "business entity's' 
NMSA 1978, as enacted by Laws 1987, ch. 336, § 22, pro- after "the employee nor the", deleted "employer" and 
viding exemptions from the Engineering and Surveying added "business entity", and added the last sentence. 
Practice Act, and enacted a new section, effective July 1, The 1998 amendment, effective May 20, 1998, deleted 
1993. Subsection B and redesignated Subsection C as Subsec- 
tion B. 


61-23-23. Repealed. 


Repeals. — Laws 1993, ch. 218, § 41 repealed former July 1, 1993. For provisions of former section, see the 1992 
61-23-23 NMSA 1978, as enacted by Laws 1987, ch. 336, NMSA 1978 on NMOneSource.com. 
§ 23, concerning registration by endorsement, effective 


61-23-23.1. Authority to investigate; civil penalties for unlicensed 
persons; engineering. (Repealed effective July 1, 2024.) 


A. The board may investigate and initiate a hearing on a complaint against a person who does 
not have a license, who is not exempt from the Engineering and Surveying Practice Act and who 
acts in the capacity of a professional engineer within the meaning of the Engineering and Sur- 
veying Practice Act. A valid license is required for a person to act as a professional engineer or to 
solicit or propose to perform work involving the practice of engineering. 

B. If after the hearing the board determines that based on the evidence the person committed 
a violation pursuant to the Engineering and Surveying Practice Act, it shall, in addition to any 
other sanction, action or remedy, issue an order that imposes a civil penalty up to seven thousand 
five hundred dollars ($7,500) per violation. 

C. In determining the amount of the civil penalty it imposes, the board shall consider: 

(1) the seriousness of the violation; 

(2) the economic benefit to the violator that was generated by the violator's commission of 
the violation; . 

(8) the violator's history of violations; and 

(4) any other considerations the board deems appropriate. 


775 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-23-24 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-23-24 

D. A person aggrieved by the board's decision may appeal a decision made or an order issued 
pursuant to Subsection B of this BesnOn to the district court pursuant to Section 39-3-1.1 NMSA 
1978. 

E. Failure to pay a fine levied by the board or to otherwise comply with an order issued by the 
board pursuant to the Engineering and Surveying Practice Act is a misdemeanor, and upon con- 
viction the person shall be sentenced pursuant to Section 31-19-1 NMSA‘1978. Conviction shall 
be grounds for further action against the person by the board and for judicial sanctions or relief, 


including a petition for injunction. 


History: Laws 2008, ch. 233, § 4; 2012, ch. 46, § 7. 

Delayed.repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. fo 

Compiler's notes, — This section was originally enacted 
by the legislature as 61-23-23 NMSA 1978, but it was redes- 
ignated by the compiler because of the existence of a former 
61-23-23 NMSA 1978 that was repealed in 1993. 


‘The 2012 amendment, effective July 1, 2012, provided 


that a valid license is required to act as an engineer or to 
seek work involving the practice of engineering; increased 
the penalty; in Subsection A, added the last sentence; and 
in Subsection B, after "penalty up to", deleted "five thou- 
sand: dollars ($5,000)" and added "seven thousand five 
hundred dollars ($7,500)". 


61-23-24. Engineering; violations; disciplinary action; penalties; 
reissuance of licenses. (Repealed effective July 1, 2024.) 


A. th accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978], the board 
may suspend, refuse to renew or revoke a license, impose a fine not to exceed seven thousand five 
hundred dollars ($7,500), place‘on probation for a specific period of time with specific conditions or 
reprimand any professional engineer who is found by the board to have: 

(1) practiced or offered to practice engineering in New Mexico in violation of the Engineer- 
ing and Surveying Practice Act; 

(2) attempted to use the license of another; 

(3) . given false or forged evidence to the board or to a board member for obtaining a license; 

(4) falsely impersonated another licensee of like or different name; 

(5) attempted to use an expired, suspended or revoked license; 

(6) falsely purported to be a professional engineer by claim, sign, advertisement or letterhead; 

(7) violated the rules of professional responsibility for professional engineers preset and 
promulgated by the board; 

(8) been disciplined in another state for action that would constitute a moleean of either 
or both the Engineering and Surveying Practice Act or the rules adopted by the board; 

(9) been convicted of a felony; or 

(10) procured, aided or abetted any violation of the provisions of the Engineering and Sur- 
veying Practice Act.or the rules of,the board. 

B. Except as provided in Subsection C of Section 61-23-21 NMSA 1978, nothing in 1 the Engi- 
neering and Surveying Practice Act shall prohibit the general use of the word "engineer", "engi- 
neered" or "engineering" so long as such words are not used in an offer to the public to perform 
engineering work as defined in Subsections F and H of Section 61-23-3 NMSA 1978. . 

C. The board may by rule establish the guidelines for the disposition of disciplinary cases in- 
volving specific types of violations. The guidelines may include minimum and maximum fines, 
periods of probation or conditions of probation or reissuance of a license, | . 

D. Failure to pay a fine levied by the board or to otherwise comply with an order issued by the 
board pursuant to the Uniform Licensing Act is a misdemeanor and shall be grounds for further 
action against the licensee by the board and for judicial sanctions or relief. 

E. A person may prefer charges of fraud, deceit, gross negligence, incompetence or misconduct 
against a licensed professional engineer, The charges shall be in writing and shall be sworn to by 
the person making the charges and filed with the executive director of the board, All charges shall 
be referred to the engineering committee, acting for the board. No action that would have any of 
the effects specified in Subsection D, E or F of Section 61-1-3 NMSA 1978 may be initiated later 
than two years after the discovery by the board, but in no case shall an action be brought more 
than ten years after the completion of the conduct that constitutes the basis for the action. All 
charges, unless dismissed as unfounded, trivial, resolved by reprimand or settled informally, shall 
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be heard in accordance with the provisions of the Uniform Licensing Act by the engineering com- 
mittee acting for the board or by the board. 

F. Persons making charges shall not be subject to civil or criminal suits; provided that the 
charges are made in good faith and are not frivolous or malicious. 

G. The board or a board member may initiate proceedings pursuant to the provisions of this 
section in accordance with the provisions of the Uniform Licensing Act. Nothing in the Engineer- 
ing and Surveying Practice Act shall deny the right of appeal from the decision and order of the 
board in accordance with the provisions of the Uniform Licensing Act. 

H. The board, for reasons it deems sufficient, may reissue a license to a person whose license 
has been revoked or suspended if a majority of the members of the engineering committee, acting 
for the board, or of the board votes in favor of the reissuance. A new license bearing the original 
license number to replace a revoked, lost, destroyed or mutilated license may be issued subject to 
the rules of the board with payment of a fee. 

I. A violation of any provision of the Engineering and Surveying Practice Act is a misdemeanor 
punishable upon conviction by a fine of not more than seven thousand five hundred dollars 97, 500) 
or by imprisonment of no more than one year, or both. 

J. The attorney general or district attorney of the proper district or special prosecutor retained by 
the board shall prosecute violations of the Engineering and Surveying Practice Act by.a nonlicensee. 

K. The practice of engineering in violation of the provisions of the Engineering and Surveying 
Practice Act shall be deemed a nuisance and may be restrained and abated by injunction without 
bond in an action brought in the name of the state by the district attorney or on behalf of the board 
by the attorney general or the special prosecutor retained by the board. Action shall be brought i in 


the county where the violation occurs. 


History: 1978 Comp., § 61-23-24, enacted by Laws 
1993, ch, 218, § 18; 1999, ch. 259, § 16; 2005, ch. 69, § 10; 
2012, ch. 46, § 8; 2017, ch. 42, § 11; 2022, ch. 39, § 87. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-24 NMSA 1978, as amended by Laws 
1979, ch. 363, § 19, relating to registration by endorse- 
ment, effective June 19, 1987, and enacted former 61-23- 
24 NMSA 1978. 

Laws 1993, ch. 218, § 18 repealed former 61-23-24 
NMSA 1978, as enacted by Laws 1987, ch. 336, § 24, con- 
cerning violations and disciplinary actions, and enacted a 
new section, effective July 1, 1993. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the state board of licensure for professional engi- 
neers and professional surveyors is required to follow the 
provisions of the Uniform Licensing Act in disciplinary 
matters; and in Subsection A, added "In accordance with 
the Uniform Licensing Act". 

The 2017 amendment, effective July 1, 2017, re- 
moved the provision related to the adoption of rules of 
professional responsibility for professional engineers, 


and revised references to Section 61-23-38 NMSA 1978; in _ 


Subsection B, after "Subsections", deleted "E" and added 
"F", and after the next "and", deleted "L" and added "H"; 
in Subsection H, after "payment of a fee", added a pe- 
riod and deleted "determined by the board."; and deleted 


Subsection I and redesignated . former: Subsections J 
through L as Subsections I through K, respectively. 

The 2012 amendment, effective July 1, 2012, elimi- 
nated. the issuance of certificates of licensure; increased 
the fine; eliminated requirements for the publication and 
amendment of rules; in the title, after "reissuance of", de- 
leted" and added "licenses" in Subsections A and H, sub. 
stituted "license" for "certificate of licensure" throughout 
the sections; in Subsection A, after "not. to exceed", deleted 
"five thousand dollars ($5,000)" and added "seven thou- 
sand five hundred dollars ($7,500)"; in Subsection I, de- 
leted former language which provided for the publication 
and amendment of rules of professional responsibility; 
and in Subsection J, after "not more than" deleted "five 
thousand dollars ($5,000)" and added "seven thousand 
five hundred dollars ($7,500)". 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection I that the professional engineering 
committee shall adopt, revise and amend rules of profes- 
sional responsibility for professional engineers. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "licensure" for "registration" and made similar 
changes throughout the section; deleted "and regulations" 
following "rules" in Subsections A(8) and A(10); added the 
exception at the beginning of Subsection B; in Subsection 
E, deleted "the Uniform Licensing Act" preceding "Sub- 
section D, E, or F" in the third sentence, and inserted "or 
settled informally" in the last sentence, 


61-23-24.1. Engineering; professional development. (Repealed effective 


July 1, 2024.) 


The board shall implement and conduct a professional development program. Compliance and 
exceptions shall be established by the regulations and rules of procedure of the board. 


History: 1978 Comp., § 61-23-24.1, enacted by Laws 7 


1993, ch. 218, § 19. 


Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 
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61-23-25. Repealed. 


Repeals. — Laws 1993, ch. 218, § 41 repealed former 
61-23-25 NMSA 1978, as enacted by Laws 1987, ch. 336, 


§ 25, concerning injunctions, effective July 1,:1993. For © 


PROFESSIONAL AND.OCCUPATIONAL LICENSES 


61-23-27.3 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


61-23-26. Engineering; public work, (Repealed effective July 1, 2024.) 


It is unlawful for the state or any of its political subdivisions or any person to engage in the con- 
struction of any public work involving egies ‘unless the engineering is under the responsible 


charge of a licensed professional engineer. 


History: Laws 1987, ch. 336, § 26; 1993, ch. 218, § 20; 
1999, ch. 259, § 17; 2017, ch. 42, § 12. 

Delayed. repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-26 NMSA 1978, as amended by Laws 
1979, ch. 363, § 21, relating to violations and penalties, 
effective June 19, 1987, and enacted a new section. 

The 2017 amendment, effective July 1, 2017, removed 
the provision requiring professional surveying to be exe- 
cuted under the charge of a licensed professional surveyor, 
and removed provisions exempting certain public works 
projects; in the catchline, added "Engineering"; deleted 
the subsection designation "A.", after "political subdivi- 
sions", added "or any person", after "involving engineer- 
ing unless the", deleted "plans and specifications involv- 
ing", after "engineering", deleted "have been prepared by 
and are",and added."is", and after "under the responsible 


charge of a licensed professional engineer", deleted the re- 
mainder of the paragraph, which provided an exemption 
for certain public works projects; and deleted Subsection 
B, which provided an exemption for certain construction 
surveys of engineering and architectural public works 
projects from the Engineering and Surveying Practice Act, 

The 1999 amendment, effective June 18, 1999, de- 
leted "Engineering" at the beginning of the section head- 
ing, and substituted "licensed" for "registered" twice in 


| Subsection:A. 


The 1993 amendment, effective July 1, 1993, deleted 


~ former Subsection A, pertaining to adoption of rules gov- 


erning the practice of engineering and surveying in pub- 
lic works project; redesignated former Subsections B and 
C as present Subsections A and B; deleted "professional" 
preceding "engineering" in two places in Subsection A; 
and made a minor stylistic change in Subsection A. 


61-23-27. Engineering; rah officer; licensure Beane (epesled 


effective July 1, 2024. ) 


No person except a licensed professional engineer shall ‘be eligible to hold any responsible office 
or position for the state or any political subdivision of the state that includes the performance or 


responsible charge of engineering work. 


History: Laws 1987, ch. 336, § 27; 1993, ch, 218, § 21; 
1999, ch, 259, § 18. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch, 336 
repealed former 61-23-27 NMSA 1978, as amended ‘by 
Laws 1979, ch. 363, § 22, relating to injunctions, effective 
June 19, 1987, and enacted a new section. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensure" for "registration" in the section heading, 
and "licensed" for "registered" in the section. 


61-23-27.1, 61-23-27.2. Repealed. 


Repeals. — Laws 1999, ch. 259, § 35 repealed 61-23- 
27.1 and 61-23-27.2 NMSA 1978, as enacted by Laws 


1993, ch, 218; §§ 22 and. 23, relating,to certification of, 


The 1993 amendment, effective July 1, 1998, added 
"Engineering" at the beginning of the catchline, deleted 
"or professional surveyor, whichever is applicable" follow- 
ing "professional engineer", substituted "that includes" for 
"which requires", and deleted "or surveying work" at the 
end of the section. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 63C 
Public Officers and Employees § 50 to 52. 
67.C.J.S. Officers and Public Employees § 34. 


surveyor interns and registration of professional survey- 
ors, effective June 18, 1999. For provisions of former sec- 
tion, see the 1998 NMSA 1978 on NMOneSource.com. 


61-23-27.3. Certification of surveyor intern; requirements. Renenléd 


effective July 1, 2024,) 


A. An applicant for certification as a surveyor intern shall file the appropriate application and 


demonstrate that the applicant: 
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61-23-27.4 


(1) is of good moral character and reputation; "0 
(2) has obtained at least a senior status in a board- mouraved: four-year curriculum in sur- 


veying; and 


(3) has three references, $i of HBT shall be licensed ere i surveyors having per- 
sonal knowledge of the applicant's knowledge and experience. 


B. After acceptance of the application by the board, the applicant shall’ be allowed to take the 
appropriate examination for certification as a surveyor intern. | 

C. Upon successfully completing the examination and an approved envent surveying cur- 
riculum, then by action of the board, the applicant may be certified as a surveyor intern. 

D. The certification of surveyor intern does not permit the intern to practice surveying. Certifi- 
cation as a surveyor intern is intended to.demonstrate that the intern has obtained certain skills 
in surveying fundamentals and is pursuing a career in surveying. 

_ E. Ifeotherwise qualified, a graduate of a board-approved but related curriculum of at least 
four years, to be considered-for certification as a surveyor intern, shall have a specific record of two 
years of combined office and field board-approved surveying experience obtained under the direc- 
tion of.a licensed professional surveyor. Class time will not be counted in the two years of required 
experience, but work prior to or while attending school may be counted toward the two years of 
required experience at the discretion of the board. 


History: 1978 Comp., § 61-23-27.3, enacted by Laws 
1993, ch. 218, § 24; 1999, ch, 259, $ 19; 2012, ch. 46, § 9; 
2019, ch. 220, § 5. 

Delayed repeals. — For delayed repeal of this pachion, 

see 61-23-32, NMSA 1978. 
- The 2019 amendment, effective June 14, 2019, aides 
certain requirements to be considered for certification as 
a surveyor intern; in Subsection E, after "specific record 
of", deleted "four" and. added "two", after "not be counted 
in-the", deleted "four’ and added "two", and after "toward 
the", deleted "four" and added "two". 

The 2012 amendment, effective July 1, 2012, permit- 
ted the board to credit work prior to or while attending 
school toward the experience requirement; in. Subsec- 


application", deleted "where he shall"; and in Subsection 
BE, in the second sentence, added "Class", after "Class 
time", deleted "spent in obtaining the'related. curriculum" 
and after "not be counted in the four years of required ex- 
perience", added the remainder of the sentence. 

The 1999 amendment, effective June 18, 1999; de- 
leted "effective July 1, 1995" at the end of the. section 
heading and at the beginning of Subsection A; substituted 
"licensed" for "registered",in Subsections A(3), and. E; sub- 
stituted "intern" for "registrant" in the first sentence of 
Subsection D; and in Subsection E, substituted "a. board- 
approved, but related curriculum" for "an unapproved but 
related curriculum" in the first sentence, and deleted "un- 
approved or" preceding "related curriculum: in the last 
sentence, 


tion A, in the introductory sentence, after "appropriate 


61-23-27.4. Licensure as a professional surveyor; general requirements, 
(Repealed effective July 1, 2024.) 


A. Licensure as a professional surveyor may be either through examination or through en- 
dorsement or comity. In either case, an applicant shalt file the appropriate application to demon- 
strate that the applicant: 

(1) is of good moral character and reputation; 

(2) is certified as a surveyor intern; 

'(3) has at least’ four years of board-approved surveying experience if graduated from a 
four-year, board-approved surveying curriculum as defined by board rule; 

(4) has five references, three of which shall be from licensed professional surveyors having 
personal knowledge of the applicant's surveying experience; and 

(5) if graduated from a board-approved, four-year related science curriculum as specifi- 
cally defined by board-rules, has a minimum of four years of board-approved surveying experience 
subsequent to certification as a surveyor intern. 

B. The applicant's experience pursuant to Paragraphs (3) and (5) of Subsection A of this sec- 
tion shall, at a minimum, include three years of increasingly responsible experience in boundary 
surveying and four years.of increasingly responsible experience under the direct supervision of a 
licensed professional surveyor. 

C. After acceptance of the application by the board, the applicant shall be allowed to take the 
appropriate examination for licensure as a professional surveyor. 

D. Upon successfully completing the examination, the applicant shall be eligible to be licensed 
as a professional surveyor upon action of the board. 
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E. If otherwise qualified, an applicant may be licensed if the applicant is currently licensed as 
a professional surveyor in: 
(1) the District of Columbia, another state, a territory or a possession of the United States, 
provided that: 

(a) licensure does not conflict with the provisions of the Engineering and Survey- 
ing Practice Act and that the standards required for licensure and the applicant's qualifications 
equaled or exceeded the licensure standards in New Mexico at the time the applicant was initially 
licensed; and 

(b). the applicant has passed examinations the board deems necessary to determine 
the applicant's qualifications, including a written examination that includes questions on laws, 
procedures and practices pertaining to surveying in this state; or 

(2) a foreign country and can demonstrate to the board's satisfaction: 

(a) evidence that the licensure was based on standards that equal or exceed those 
currently required for licensure by the Engineering and Surveying Practice Act; and 

(b) competence in current surveying standards and procedures by passing examina- 
tions the board deems necessary to determine the applicant's qualification, including ‘a written 
examination that includes questions on laws, sala and practices pertaining to surveying in 
New Mexico. 


History: 1978 Comp., § 61-23-27.4, enacted by Laws The 2005 amendment, effective. June 17, 2005, re- 
1993, ch. 218, § 25; 1999, ch. 259, § 20; 2005, ch. 69, § quired the applicant to demonstrate at least four years of 
11; 2012, ch. 46, § 10. board-approved surveying experience if the applicant has 

Delayed repeals, — For delayed veueal of this section, graduated from a four year, board approved curriculum 
see 61-23-32 NMSA 1978. or has a minimum of eight years of board- approved: sur- 

The 2012 amendment, effective July 1, 2012, changed veying experience, including the four years of ob aka 

the experience requirements for licensure; in Subsection required for surveying intern certification. 
A, in Paragraph (3), after "board approved surveying cur- The 1999 amendment, effective June 18, 1999, sub- 
riculum", deleted "or has a minimum of eight years of stituted "licensure" for "registration" and made similar 
board-approved surveying experience, including the four changes in the section heading and throughout the sec- 
years of experience required for surveying intern certifica- tion; deleted "effective July 1, 1995" at the end of the 
tion, if graduated from a four-year, board-approved related section heading and at the beginning of Subsection A; in 
science curriculum; and" and added "as defined by board Subsection A(3), substituted the language beginning "if 
rule", and added Paragraph (5); in Subsection B; after graduated from a four-year" for "after graduation; and"; 
"experience pursuant to", deleted "Paragraph" and added and inserted "pursuant to Paragraph (3) of Subsection A 
"Paragraphs", and after "Paragraphs (3)", added "and (5)". of this section" in Subsection B. 


61-23-27.5. Surveying; application and examination fees. (Repealed 
effective July 1, 2024.) 


A. All applicants for. licensure pursuant to the Engineering and Surveying Practice Act 
shall apply for examination, licensure or certification on forms prescribed and furnished by the 
board. Except as provided in Section 61-1-834 NMSA 1978, applications shall be accompanied 
by the appropriate fee, any sworn statements the board may require to show the applicant's 
citizenship and education, a detailed summary of the applicant's technical work and appropri- 
ate references. 

B... All application, reapplication, examination and:reexamination fees shall be set by the board 
and shall not exceed the actual cost of carrying out the provisions of the Engineering and Survey- 
ing Practice Act. Fees shall not be refundable. 

C, .Any application may be denied for fraud, deceit, conviction of a felony or for any crime in- 
volving moral turpitude. 


History: 1978 Comp., § 61-23-27,.5, enacted by Laws for certain veterans; and in Subsection A, added."Except 


1993, ch. 218, § 26; 1999, ch. 259, g 21; 2017, ch. 42, as provided in Section 61-1-34 NMSA 1978". 
§ 18; 2020, ch. 6, § 50. 3 The 2017 amendment, effective July 1, 2017, in Sub- 

Delayed repeals. — For delayed repeal of this section, section A, after "a detailed summary of", deleted "his" and 
see 61-23-32 NMSA 1978. added "the applicant's". 

The 2020 amendment, effective July 1, 2020, provided The 1999 amendment, effective June 18, 1999, substi- 
an exception to the licensure fee for qualified military ser- tuted "licensure" for "registration" in the first sentence of 
vice members, their spouses and dependent children, and Subsection. A. ; 
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61-23-27.6 .. ENGINEERING AND SURVEYING 61-23-27.7 


61-23-27.6. Surveying; examinations. (Repealed effective July 1, 2024.) 


The examinations for surveying certification and licensure shall be held at least once a year at 
a time and place the board:directs. The surveying committee shall determine the passing grade on 
examinations. 


History: 1978 Comp., § 61-23-27.6, enacted by Laws The 1999 amendment, effective June 18, 1999, sub- 
1998, ch. 218, § 27; 1999, ch. 259, § 22. stituted "licensure" for ' "registration" in the first sentence. 
Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 


61-23- 27. 7. Surveying; licensure and renewal fees; expirations. 
(Repealed effective July 1, 2024.) 


A. Licensure for surveyors shall be for a period of two years as prescribed in the rules of pro- 
cedure. Initial certificates of licensure shall be issued to coincide with the biennial period. Initial 
licenses shall be issued in accordance with the board's rules, 

B. The board shall establish by rule a biennial fee for professional surveyors. Except as. pro- 
vided in Section 61-1-34 NMSA 1978, renewal shall be granted upon payment of the required fee 
and satisfactory completion of the requirements of professional development. 

C, The executive director of the board shall send a renewal notice to each licensee's last known 
address. Notice shall be mailed at. least one month in advance of the date of expiration of the li- 
cense. 

D. . It shall be the responsibility of the licensee to notify the board of any change of address and 
to keep the license current. 

E.. Upon receipt of a renewal fee and fulfillment of other requirements, the hoail shall issue 
a licensure renewal card that shall show the name and license number of the licensee and ‘shall 
state that the person named has been granted licensure to practice as a professional surveyor for 
the biennial period. 

F, .. Every license shall automatically expire if not renewed on or before December 31 of the 
applicable biennial period. A delinquent licensee may renew a license by the payment of twice 
the biennial renewal fee at any time before March 1, but the delinquent licensee shall not prac- 
tice during this period. Should the licensee wish to renew an expired license after the March 1 
deadline has elapsed, the licensee shall submit.a formal application as provided in Section 61- 
23-27.4 NMSA 1978. The board, in considering the reapplication, need not question the ap- 
plicant's qualifications for licensure unless the qualifications. have changed since the license 
expired... ; 


History: 1978 Comp., § 61-23-27.7, enacted by Laws within sixty days of the last day,of the biennial period. 


1998, ch. 218, § 28; 1999, ch. 259, § 23; 2005, ch. 69, After expiration of this grace period, a’, after "may renew 
§ 12; 2012, ch. 46, § 11; 2020, ch. 6, § 51. a", deleted "certificate" and added "license", and after "re- 

Delayed repeals. — For delayed repeal of this section, newal fee at any time", deleted'"up to twelve months after 
see 61-23-32 NMSA 1978, the renewal fee became due", added "before March 1, but 

The 2020 amendment, effective July 1, 2020, provided the delinquent licensee shall not practice during this pe- 
an exception to the license renewal fee for qualified mili- riod", and in the third sentence, after "renew an expired", 
tary service members, their spouses and dependent chil- deleted "certificate" and added "license", and after "li- 
dren, and for certain veterans; and in Subsection B, added cense after the", deleted "twelve-month period" and added 
"Except as provided in Section 61-1-34 NMSA 1978". "March 1 deadline". 

The 2012 amendment, effective July 1, 2012, elimi- The 2005 amendment, effective June 17, 2005, pro- 
nated the issuance of certificates of licensure; established vided that initial certificates of licensure shall be issued 
a deadline for renewal of a license by a delinquent li- in accordance with the board's rules. 
censee; prohibited a delinquent licensee from practicing The 1999 amendment, effective June 18, 1999, sub- 
until the license is renewed; in Subsections A, D and F, stituted "licensure" for "registration" and made simi- 
substituted "license" for "certificate of licensure" through- lar changes in the section heading and throughout the 
out the sections; in Subsection A, in the first sentence, af- section; substituted "as provided in Section 61-23-27.4 
ter "Licensure" added "for surveyors"; in Subsection F, in NMSA 1978" for "as provided in Section 61-23-27.2 NMSA 
the first sentence, after "on or before", deleted "the last 1978 or, if after July 1, 1995 as provided in Section 61-23- 
day" and added "December 31" and after "of the", added 27.4 NMSA 1978 of the Engineering and Surveying Prac- 
"applicable", in the second sentence, after "A", deleted tice Act" in the next-to-last sentence of Subsection F; and 
"licensee, however, shall be permitted to reinstate a cer- made minor stylistic changes throughout the section. 


tificate without penalty upon payment of the required fee 
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61-23-27.8 


PROFESSIONAL AND OGCUPATIONAL LICENSES 


61-23-27.9 


61-23-27.8. Surveying licenses and seals. (Repealed effective July 1, 2024.) 


A. The board shall issue surveying licenses pursuant to the Engineering and Surveying Prac- 
tice Act. The board shall provide for the proper authentication of all documents. ) 
B. The board shall regulate the use of seals and may approve alternative authentications to 


physical or electronic seals. 


History: 1978 Comp., § 61-23-27.8, enacted by Laws 
1998, ch, 218, § 29; 1999, ch. 259, § 24; 2012, ch. 46, § 
12; 2019, ch. 220, § 6. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, au- 
thorized the board of licensure for professional engineers 
and professional surveyors to approve alternative authen- 
tications to physical or electronic seals; in Subsection B, 


The 2012 amendment, effective July 1, 2012, elimi- 
nated the issuance of certificates of licensure; in the title, 
after "Surveying", deleted "certificates" and added "li- 
censes"; and in Subsection A, in the first sentence, after 
shall issue", deleted "certificates of licensure" and added 
"surveying licenses". 

The 1999 amendment, effective June 18, 1999, pie 
tuted "licensure pursuant to" for "registration under' 
the first sentence of Subsection A. 


after "use of seals", added "and may approve alternative 
authentications to physical or electronic seals", 


61-23-27.9. Surveying; practice of surveying; mandatory peroeuye, 
(Repealed effective July 1, 2024.) 


A: No business entity shall be licensed pursuant to the Engineering and Surveying Practice 
Act. No business entity shall practice or offer to practice surveying in the state except as estat 
in the Engineering and Surveying Practice Act. 

-B. Professional surveyors may engage in the practice of surveying and perform surveying bri. 
pursuant to the Engineering and Surveying Practice Act as individuals or through a business 
entity. In the case of an individual, the individual shall be a professional surveyor pursuant to 
the Engineering'and Surveying Practice Act. All plats, drawings and reports that are involved in 
the practicé, or that are issued by or for the practice, shall bear the seal and signature of a profes- 
sional surveyor in responsible charge of and directly responsible for the work issued. In the case 
of practice through a business entity that is a partnership, at least one of the partners shall be 
a professional surveyor pursuant to the Engineering and Surveying Practice Act. In the case of 
a single professional surveyor partner, all drawings or reports issued by or for the partnership 
shall bear the seal of the professional surveyor partner who shall be‘responsible for the work~In 
the case of practice through a business entity other than a partnership, services or work involv- 
ing the practice of surveying may be offered through the business entity; provided the person in 
responsible charge of the activities of the business entity that constitute the practice of surveying 
is a professional surveyor who has authority to bind the business entity by contract; and further 
provided that all drawings or reports that are involved in such practice, or that are issued by or for 
the business entity, bear the seal and signature of a professional surveyor in ig em chatey. of 
and directly responsible for the work when issued. 

C. In the case of practice through a business entity offering or dronadinee services or work in- 
volving the practice of surveying, an authorized company officer and the professional surveyor 
who is employed by the business entity and in responsible charge shall place on file with the board 
a signed affidavit, as prescribed by board rule. The affidavit shall be kept current, and, if there 
is any change in the professional surveyor or authorized company officer, the affidavit shall be 
promptly revised and resubmitted to the board. 

D. An individual or business epee: may not use or assume a name involving the terms "sur- 
veyor", "professional surveyor" or "surveying" or any modification or derivative of those terms 
unless that individual or badges entity is qualified to practice surveying in accordance with the 
requirements of the Engineering and Surveying Practice Act. 

E. For all contracts and agreements for professional surveying services, the surveying services 
contractor shall provide a written statement indicating: 

(1). the minimum terms and conditions of professional liability i insurance coverage, includ- 
ing limits and exceptions; or 
(2) the absence of professional liability insurance coverage. 
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61-23-27.10 ENGINEERING AND SURVEYING 61-23-27.11 


History: 1978 Comp., § 61-23-27.9, enacted by Laws corporation" and added "business entity", after "constitute 
1993, ch. 218, § 30; 1999, ch. 259, § 25; 2005, ch. 69, § the practice", added "of surveying", after "authority to 
13; 2017, ch. 42, § 14. bind", deleted "such joint stock association or corporation" 

‘ Delayed repeals. — For delayed repeal of this section, and added "the business entity", after "involved in such 
see 61-28-32 NMSA 1978. practice, added "or that are", and after "issued by or for 

The 2017 amendment, effective July 1, 2017, re- the", deleted "joint stock association or corporation" and 

quired, in the case of professional surveyors practicing added "business entity"; added a new Subsection C and 
through a business entity, an authorized company offi- redesignated former Subsections C and D'as Subsections 
cer and its professional surveyor to place on file with the D and E, respectively; and in Subsection D, after "An in- 
board a signed affidavit as prescribed by board rule; in dividual", deleted "firm, partnership, corporation or joint 
Subsection A, after each occurrence of "No", deleted ‘firm, stock association" and added "or business entity", after 
partnership, corporation or joint stock association" and "unless that individual", deleted "firm, partnership, cor- 
added "business entity", and after "except as provided | poration or joint stock association” and added "or business 
in", deleted "that" and added "the Engineering and Sur- entity", and after "in accordance with the requirements", 
veying Practice"; in Subsection B, after "the Engineering deleted "in this section" and added "of the Engineering 
and Surveying Practice Act as individuals", deleted "part- and Surveying Practice Act". 
ners", after "or through", deleted "joint stock associations The 2005 amendment, effective June 17, 2005, pro- 
or corporations" and.added "a business,entity", after "In vides that in all.contract or agreements for professional 
the case of practice through a", added "business entity surveying services, the surveying services contractor shall 
that is a", after "a professional surveyor pursuant to", provide a written statement indicating the minimum 
deleted "that" and added "the Engineering and Survey- terms and conditions of professional liability insurance 
ing Practice", after "In the case of practice through a", coverage or the absence of professional liability insurance 
deleted "joint stock association or corporation" and added coverage. 
"business entity other than a partnership", after "may be The 1999 amendment, effective June 18, 1999, sub- 
offered through the", deleted "joint stock association or stituted "licensed" for "registered" in the first sentence of 
corporation" and added "business entity", after "charge Subsection A, and made minor stylistic changes through- 
of the activities of the", deleted "joint stock association or out the section. 


61-23-27.10. Siieveying skerd selon (Repealed effective July 1, 2024.) 


An employee of a business entity who performs only the surveying services involved in the op- 
eration of the business entity's business shall be exempt from the provisions of the Engineering 
and Surveying Practice Act; provided that neither the employee nor the business entity offers sur- 
veying services to the public; and, provided further that the surveying services performed do not 
include any determination, description, portraying, measuring or monumentation of the boundar- 
ies of a tract of land. Performance of surveying on public works projects pursuant to Section 61-23- 
27.138 NMSA 1978 constitutes surveying services to the public and is not exempt. 


History: 1978 Comp., § 61-23-27.10, enacted by after "and provided", added "further", and added the last 
Laws 1998, ch. 218, § 31; 1999, ch. 259, § 26; 2017, ch. sentence, 


42,§ 15. The 1999 amendment, effective June 18, 1999, de- 

Delayed repeals. — For delayed repeal of this section, leted the former subsection designations; deleted former 
see 61-23-32 NMSA 1978. Subsection A, which read "Officers and employees of the 

The 2017 amendment, effective July 1, 2017, clari- government of the United States engaged within New 
fied that the performance of surveying on public works Mexico in the practice of surveying for the government, 
projects is not exempt from the Engineering and Survey- provided that they offer no surveying services to the pub- 
ing Practice Act; after "An employee of a", deleted "firm, lic, and further provided that services.do not affect the 
association or corporation" and added "business entity", public, shall be exempt from the Engineering and Survey- 
after "involved in the operation of the", deleted "employ- ing Practice Act"; substituted "An employee of a firm" for 
er's" and added. "business entity's", after "the employee "A surveyor employed by the firm" at the beginning of the 
nor the", deleted "employer" and added "business entity", section; and added the second proviso at the end of the 

section. 


61- 23-27.11. Surveying; violations; disti pilin’ actions: penalties; 
-reissuance of licenses. (Repealed effective July 1, 2024.) 


A. In accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978], the board 
may suspend, refuse to renew or revoke the license, impose a fine not to exceed seven thousand 
five hundred dollars ($7,500), place on probation for a specific period of time with specific condi- 
tions or reprimand a professional surveyor who is found by the board to have: 

(1) practiced or offered to practice surveying in New Mexico in violation of the Engineer- 
ing and Surveying Practice Act; 

(2) _ attempted to use the license of another; 

(8) given false or forged evidence to the board or to a board member for obtaining a license; 
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61-23-27.11 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-23-27.11 


(4) falsely impersonated another licensee of like or different name; 

(5) attempted to use an expired, suspended or revoked license; 

(6) falsely purported to be a professional surveyor by claim, sign, advertisement or letterhead; 

(7) violated the rules of professional responsibility for eb 8 rl surveyors adopted and 
promulgated by the board; 

(8) been disciplined in another state for action that would constitute a violation of either 
or both the Engineering and Surveying Practice Act or the rules adopted by the board apache to 
the Engineering and Surveying Practice Act; 

(9) .been convicted of a felony; or 

(10): procured, aided or abetted any violation of the provisions of the Engineering and Sur- 
veying Practice Act or the rules adopted by the board. 

B. The board may by rule and in accordance with the Uniform Licensing Act establish the 
guidelines forthe disposition of disciplinary cases involving specific types of violations. Guidelines 
may include minimum and maximum fines, periods of probation or conditions of probation or reis- 
suance of a license. 

C... Failure to pay a fine levied by the board or to otherwise comply with an order issued by the 
board pursuant to the Uniform Licensing Act is a misdemeanor and shall be grounds for further 
action against the licensee by the board and for judicial sanctions or relief. 

_D.. A person may prefer charges of fraud, deceit, gross negligence, incompetency or misconduct 
against a professional surveyor. Such charges shall be in writing, shall be sworn to by the person 
making them and shall be filed with the executive director of the board. No action that would have 
any of the effects specified in Subsection D, E or F of Section 61-1-8 NMSA 1978 may be initi- 
ated later than two years after the discovery by the board, but inno case shall such an action be 
brought more than ten years after the completion of the conduct that constitutes the basis for the 
action. All charges shall be referred to the professional surveying committee, acting for the board, 
or to the board. All charges, unless dismissed as unfounded, trivial; resolved by reprimand or 
settled informally, shall be heard in accordance with the provisions of the Uniform Licensing Act 
by the surveying committee, acting for the board, or by the board. 

E.. Persons: making charges shall not be subject to civil or criminal suits if the charges are 
made in good faith and are not frivolous or malicious. ‘' 

F. The board or a board member may initiate proceedings pursuant to the provisions of this 
section in accordance with the provisions of the Uniform Licensing Act. Nothing in the Engineer- 
ing and Surveying Practice Act shall deny the right of appeal from the decision and order of the 
board in accordance with the provisions of the Uniform Licensing Act. — 

G.: The board, for reasons it deems sufficient, may reissue a license to a person whose iets 
has been evOlea or suspended; provided that a majority of the members of the surveying com- 
mittee, acting for the board, or of the board votes in favor of reissuance. A new license bearing the 
original license number to replace a revoked, lost; destroyed or mutilated license may be sr 
subject to the rules of the board with payment of a fee determined by the board. 

Reis ke A violation of any provision of the Engineering and Surveying Practice Act is a sigan 
meanor punishable upon conviction by a fine of not more than seven thousand five hundred dollars 
($7,500) or by imprisonment of no more than one year, or both. 

I. The attorney general or district attorney of the proper district or special prosecutor retained by 
the board shall prosecute violations of the Engineering and Surveying Practice Act by a nonlicensee, 

J. The practice of surveying in violation of the provisions of the Engineering and Surveying 
Practice Act shall be deemed a nuisance and may be restrained and abated by injunction without 
bond in an action brought in the name of the state by the district attorney or on behalf of the board 
by the attorney general or the special prosecutor retained by the board. Action shall be brought in 
the county in which the violation occurs. 


History: 1978 Comp., § 61-23-27.11, enacted by Laws The 2022 amendment, effective May 18, 2022, clari- 


1993, ch. 218, § 32; 1999, ch. 259, § 27; 2005, ch. 69, § 14; fied that the state board of licensure for professional engi- 
2012, ch. 46, § 13; 2017, ch. 42, § 16; 2022, ch. 39, § 88. neers and professional surveyors is required to follow the 

Delayed repeals. — For delayed repeal of this section, provisions of the Uniform Licensing Act in disciplinary 
see 61-23-32 NMSA 1978. - matters; in Subsection A, added "In accordance with the 


Uniform Licensing Act"; and in Subsection B, after "The 
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61-23-27.12 


board may by, rule", added "and in accordance withthe: -, 


Uniform Licensing Act", 

The 2017 amendment, effective July 1, 2017, Pimdved 
the provision requiring the professional surveying commit- 
tee to prepare and adopt rules of professional responsibility 
for professional surveyors; in Subsection D, after "miscon-, 


duct against a", deleted "licensee" and added "professional ~ 


surveyor", and after "Uniform Licensing Act by the", de- 
leted "professional"; in Subsection G, after "a majority of the 
members of the", deleted "professional"; and deleted Subsec- 
tion H and redesignated former Subsections I through K as 
Subsections H through J, respectively. 

The 2012 amendment, effective July 1, 2012, elimi- 


nated the issuance of certificates of licensure; increased | 


the fine; eliminated’requirements for the publication and 
amendment of rules; in the title, after "reissuance of", de- 
leted "certificates" and added "licenses"; in-Subsections-A. 
and G, substituted "license" for certificate of licensure" 


ENGINEERING AND SURVEYING 


61-23-27.15 


throughout the sections; in Subsection A, after "not to ex- 
ceed", deleted "five thousand. dollars ($5,000)" and added 
"seven thousand five hundred dollars ($7,500)"; in Subsec- 
tion H, deleted former language which provided for the 
publication and amendment of rules of professional ,re- 
sponsibility; and in Subsection I, after "not: more than", 
deleted "five thousand dollars ($5,000)" and added "seven 
thousand five hundred dollars ($7,500)") " 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection H that the professional surveying 
committee shall adopt, revise and amend rules of profes- 
sional responsibility for the professional surveyors. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "licensure" for "registration" and made similar 
changes throughout: the section; inserted “or settled’ in- 
formally" in the last sentence of Subsection D; and made 
minor stylistic changes throughout thejsection, 


61- 23- 27. 12. Surveying; professional development. (Repealed effective 


July 1, 2024.) 


. The board shall implement and conduct a professional development program. Compliance and 
exceptions shall be established by the regulations and rules of procedure of the board. 


History: 1978 Comp., § 61-23-27.12, enacted by 
Laws 1998, ch. 218, § 33. 


Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 


61-23-27.13. Surveying; public work. (Repealed effective July 1,:2024.) 


It is unlawful for the state or any of its political subdivisions or any person to engage in the 
construction of any public work involving surveying unless the surveying is under the responsible 


charge of a licensed pings ANAT 


History: 1978 Comply § 61-28-27.13, Te ted by 
Laws 1993, ch, 218, § 34; 1999, ch. 259, § 28; 2017, ch. 
42,817. 


Delayed repeals. — For delayed repeal of this section, ‘ 


see 61-23-32 NMSA 1978. 
The 2017 amendment, effective July 1, 2017, made it 
unlawful for any person to engage in the construction of 


any public work.involving surveying unless the surveying 
is under the responsible charge of a licensed professional 
surveyor; and after "political subdivisions", added "or any 
person". 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed professional" for "registered professional", 


61-23-27.14. Surveying; public officer; licensure required. (Repealed 


effective July 1, 2024.) 


No person except a licensed professional surveyor shall be eligible to hold any responsible office 
or position for the state or any political subdivision of the state that requires the performance or 


responsible charge of surveying work. 


History: 1978 Comp., § 61-23-27.14, enacted by 
Laws 1998, ch. 218, § 35; 1999, ch. 259, § 29. 

Delayed repeals, — For delayed repeal of this section, 
see 61-23-32 NMSA 1978, 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensure" for "registration" in the section heading 
and "licensed" for "registered" in the section. 


61-23-27.15. Authority to investigate; civil penalties for unlicensed 
persons; surveying. (Repealed effective July 1, 2024.) 


A The board may investigate and initiate a hearing on a complaint against a person who does 
not have a license, who is not exempt from the Engineering and Surveying Practice Act and who 
acts in the capacity of a professional surveyor within the meaning of the Engineering and Sur- 
veying Practice Act. A valid license is required for a person to act as a professional surveyor or to 
solicit or purport to perform work involving the practice of surveying. 
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B. If after the hearing the board determines that based on the evidence the person committed 
a violation under the Engineering and Surveying Practice Act, it shall, in addition to any other 
sanction, action or remedy, issue an order that imposes a civil penalty up to seven thousand five 
hundred dollars ($7,500) per violation. 

C. In determining the amount of the civil penalty it imposes, the board shall consider: 

(1) the seriousness of the violation; 

(2) the economic benefit to the violator that was generated by the violator's commission of 
the violation; 

(3).. the violator's history of violations; and 

(4) any other considerations the board deems appropriate. 

D. A person aggrieved may appeal a decision made or an order issued pursuant to Subsection 
B of this section to the district court pursuant to Section 39-3-1.1 NMSA 1978. 

E. Failure to pay a fine levied by the board or to otherwise comply with an order issued by the 
board pursuant to the Engineering and Surveying Practice Act is a misdemeanor and upon con- 
viction the person shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 
Conviction shall be grounds for further action against the person by the board and for judicial 
sanctions or relief, including a petition for injunction. 


History: Laws 2008, ch. 233, § 5; 2012, ch. 46, § 14. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

The 2012 amendment, effective July 1, 2012, provided 
that a valid license is required to act as an surveyor or to 


seek work involving the practice of surveying; increased 
the penalty;'in Subsection A, added the last sentence; and 
in Subsection B, after "penalty up to", deleted "five thou- 
sand dollars ($5, 000)" and added "seven thousand five 
hundred dollars ($7,500)". 


61-23-28. Reference marks; removal or. obliteration; replacement. 
(Repealed effective July 1, 2024.) 


When it becomes necessary by reason of the construction of public or private works to remove or 
obliterate any triangulation station, benchmark, corner, monument, stake, witness mark or other 
reference mark, it shall be the duty of the person in charge of the work to cause to be established 
by a licensed surveyor one or more permanent reference marks, which shall be plainly marked 
as witness corners or reference marks as near as practicable to the original mark and to record a 
map, field notes or both with the county clerk of the county wherein located, showing clearly the 
position of the marks established with reference to the position of the original mark. The surveys 
or measurements made to connect the reference marks with the original mark shall be of at least’ 
the same order of precision as the original survey. 


The 2011 amendment, effective December 31, 2012, 
removed the county surveyor as a person with whom 


History: Laws 1987, ch. 336, § 28; 1999, ch. 259, § 30; 
2011, ch. 56, § 26. 


Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

Repeals and reenactments. — Laws 1987, ch. 336 
repealed former 61-23-28 NMSA 1978, as amended by 
Laws 1983, ch. 111, § 1, relating to public work, effective 
June 19, 1987, and enacted a new section. 


61-23-28.1. Repealed. 


Repeals. — Laws 1999, ch. 259, § 35 repealed 61-23- 
28.1 NMSA 1978, as amended by Laws 1997, ch. 80, § 1, 
relating to recording of surveys, effective June 18, 1999. 


maps and field notes may be recorded. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed surveyor" for "registered surveyor" in the 
first sentence. 


For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com, 


61-23-28.2. Surveying; record of survey. (Repealed effective July 1, 2024.) 


A. For those surveys that do not create a division of land but only’ show existing tracts of re- 
cord, except in the instance of remonumentation as specified in the board's minimum standards 
for boundary surveys, within sixty calendar days of the completion of the survey, a professional 
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surveyor shall cause to be recorded at the office of the county clerk a survey entitled "boundary 
survey" that shall: 

(1) contain a printed certification of the professional surveyor stating that "this is a bound- 
ary survey of an existing tract", or existing tracts, if appropriate, and that "it is not a land division 
or subdivision as defined in the New Mexico Subdivision Act"; 

(2) identify all tracts by the uniform parcel code designation or other designation estab- 
lished by the county assessor, if applicable; 

(3) meet the minimum standards for surveying in New Mexico as established by the board; 
and 

(4) not exceed a size of eighteen inches by twenty-four inches ‘and be at least eight and 
one-half inches by eleven inches or as required by the local governing authority. 

B. Fees for recording a boundary survey shall be in conformance with Section 14-8-15 NMSA 
1978. 

C. For those surveys that create a division of land, the survey shall be completed in conformity 
with the board's minimum standards and in conformity with the New Mexico Subdivision Act and 
any applicable local subdivision ordinances. Filing procedures shall be prescribed in the board's 
minimum standards. The record of survey required to be filed and recorded pursuant to this sub- 
section shall be recorded at the office of the county clerk within sixty a soa after comple- 


tion of the survey or approval by the governing authority. 


History: Laws 1999, ch. 259, § 34; 2011, ch. 134, § 20; 
2017, ch. 42, § 18. 

Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 

The 2017 amendment, effective July 1, 2017, allowed 
the local governing authority to determine the size of 
"boundary surveys" that are,recorded at the office of the 
county clerk; and in Subsection A, Paragraph A(4), after 
"one-half inches by eleven inches", added "or as required 
by the local governing authority", 

The 2011 améndment, effective July 1, 2011, elimi- 
nated the requirement that boundary surveys consist of 
two black-line copies; imposed the fees provided for in Sec- 
tion 14-8-15 NMSA 1978; and eliminated the requirement 


61-23-29. Repealed. 
Repeals. — Laws 1993, ch. 218, § 41 repealed former 


61-23-29 NMSA 1978, as enacted by Laws 1987, ch. 336, 
§ 29, concerning the restoration or reestablishment of 


61-23-29.1. Repealed. 


Repeals. — Laws 1987, ch. 336 repealed former 61-23- 
29.1 NMSA 1978, as enacted by Laws 1979, ch. 363, § 26, 


that county clerks keep an indices of boundary survey 
plats and land division plats. 


ANNOTATIONS 


Authority to review survey plats prior to record- 
ing. — A county clerk has limited statutory authority to 
independently review the ‘contents of survey plats pre- 


_sented for recordation to,determine the threshold ques- 


tion whether the survey accomplishes a subdivision of 
land and the county clerk may enlist the aid of county 
zoning and planning officials in conducting this review. 
Valdez v. Vigil, 2007-NMCA-031, 141 N.M. 316, 154 P.3d 
691, cert. denied, 2006-NMCERT-011, 140 NM. 846 (de- 
cided under prior law). 


monuments, effective July 1, 1993. For provisions of for- 
mer section, see the 1992 NMSA 1978 on NMOneSource 
.com. 


relating to licensure under prior laws, effective June 19, 
1987. 


61-23-30. Right of entry on public and private property; DED DEAE 
(Repealed effective July 1, 2024.) 


The engineers and surveyors of the United States and licensed professional engineers and sur- 
veyors of the state shall have the right to enter upon the lands and waters of the state and of pri- 
vate persons and of private and public corporations within the state for the purpose of making sur- 
veys, inspections, examinations and maps, subject to responsibility for actual damage to crops or 
other property or for injuries resulting from negligence or malice caused on account of that entry. 


History: Laws 1987, ch. 336, § 30; 1999, ch. 259, § 31. 
Delayed repeals. — For delayed repeal of this section, 
see 61-23-32 NMSA 1978, 


Repeals and reenactments. — Laws 1987, ch. 336 re- 
pealed former 61-23-30 NMSA 1978, as amended by Laws 
1983, ch. 111, § 2, relating to termination of agency life 
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and delayed repeal; effective June 19, 1987, and enacted 
a new section. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "licensed professional" for "registered professional". 


Compiler's notes. — Laws 1987, ch,.333,;$.10 pur-, 


ported to amend former 61-23-30 NMSA 1978,as amended 
by Laws 1981, ch. 241, § 31, relating to termination of 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-23-32 


agency life; but was not given effect due to the repeal:and 
reenactment by Laws 1987, ch. 336, § 30. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 75 Am. 
Jur, 2d Trépass § 103,104... 
87 C.J.S. Trespass 88 52 to 54. 


61-23-31. Licensure under prior laws. (Repealed effective July 1, 2024.) 


Any person holding a valid license as a professional engineer, professional surveyor, professional 
engineer and surveyor or certification as an engineer intern or surveyor intern granted by. the 
board pursuant to any prior law of New Mexico shall not be required to make a new application or 
to submit to an examination, but shall be entitled to the renewal of licensure upon the terms boul 


conditions of the Engineering and Surveying Practice Act [this article]. 


History: Laws 1987, ch. 336, § 31; 1993, ch, 218, § 37; 
1999, ch, 259, § 32. 

Delayed repeals. — For delayed a of this Pan, 
see 61-23-32 NMSA 1978. | 


The 1998 amendment, effective July 1, 1993,, substi- 
tuted "professional surveyor, professional engineer and 
surveyor or certification as an engineer intern, or surveyor 
intern" for "professional land surveyor, land surveyor or 


The 1999 amendment, effective Susie 18, 1999, substi- ; 
tuted "valid license" for "valid registration" and "renewal 
of licensure" for "renewal of such registration", 


professional engineer and land surveyor or certification as 
an engineering intern, engineer-in-training or land sur- 
veying intern". 


i 


61-23-31.1. Good samaritan. (Repealed effective July 1, 2024.) 


A. A professional engineer or professional surveyor who voluntarily, without compensation, 
at. the request of a.state or local public official acting in'an official capacity, provides aircraft 
structure, structural, aeronautical, electrical, mechanical, other engineering services or surveying 
at the scene of a declared national, state or local emergency caused by a-‘major earthquake, hur- 
ricane, tornado, fire, explosion, flood, collapse or other similar disaster or catastrophic event, such 
as a terrorist act, shall not be liable for any personal injury, wrongful death, property damage or 
other loss caused by the engineer's or surveyor's acts, errors or omissions in the performance of 
any surveying or engineering services for any structure, building, piping or other engineered sys- 
tem, publicly or governmentally owned. 

B. The immunity provided shall apply only to a voluntary engineering or surveying service 
that occurs within thirty days of the emergency, disaster or catastrophic event, unless extended 
by.an executive order issued by the governor under the governor's emergency executive powers. 
Nothing in this section shall provide immunity for wanton, willful or intentional misconduct. 


History: 1978 Comp., § 61-23-31.1, enacted by Laws 
1993, ch, 218, § 38; 2005, ch. 69, § 15. 

Delayed repeals, — For delayed repeal of this section, 
see 61-23-32 NMSA 1978. 


The 2005 amendment, effective June 17, 2005, adds 
aircraft structure and aeronautical services to the list 
of services that professional engineers and professional 
surveyors may provide without incurring liability and in- 
cludes terrorists acts as catastrophic events. 


61-23-32. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2024.) 


The state board of licensure for professional engineers and professional surveyors is termi- 
nated on July 1, 2023 pursuant to the Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The 
board shall continue to operate according to the provisions of the Engineering and Surveying 
Practice Act until July 1, 2024. Effective July 1, 2024, the Engineering and Surveying Practice 
Act is repealed. | 


History: Laws 1987, ch. 336, § 32; 19938, ch. 218, § 39; 
1999, ch. 259, § 33; 2005, ch. 208, § 16; 2011, ch. 30, § 
5; 2012, ch. 46, § 16; 2017, ch. 42, § 19; 2017, ch. 52, § 7. 


The 2017 amendment, effective June 16, 2017, 
changed "July 1, 2017" to "July 1, 2023", and changed 
"July 1, 2018" to "July 1, 2024" in two places. 
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Laws 2017, ch.42, § 19, effective July 1, 2017; and Laws The 2005 amendment, effective June 17, 2005, 
2017, ch. 52, § 7, effective June 16, 2017, enacted identi- changed the termination, operation and repeal dates. 
cal amendments to this section. The section was set out The 1999 amendment, effective June 18, 1999, sub- 
as amended by Laws 2017, ch. 52, § 7. See 12-1-8 NMSA stituted "licensure" for "registration" and "July 1, 2005" 
1978. for "July 1, 1999" in the first sentence, and substituted 

The 2012 amendment, effective July 1, 2012, added "July 1, 2006" for "July 1, 2000" in the last two sentences. 
the reference to professional surveyors and in the first The 1993 amendment, effective July 1, 1993, substi- 
sentence, after "engineers and" added "professional". tuted "1999" for "1993" in the first sentence and "2000" for 

The 2011 amendment, effective June 17, 2011, "1994" in the second and third sentences, 


changed the termination, operation and repeal dates. 


61-23-33. Notice of boundary survey; certain land grants. (Repealed 
effective July 1, 2024.) 


A. Ifa boundary survey of property is conducted within or bordering the common lands of 
a community land grant governed and operating pursuant to Chapter 49, Article 6, 7, 8 or 10 
NMSA 1978, the surveyor shall give written notice by certified mail to the board of trustees or 
commissioners of the affected land grant prior to recording the boundary survey or plat with 
the county clerk. The notice shall indicate where and when the boundary survey will be or was 
conducted. 

B. The board of trustees or commissioners of a community land grant governed and operat- 
ing pursuant to Chapter 49, Article 6, 7, 8 or 10 NMSA 1978 shall record with the county clerk 
of the county within which the land grant is located the address and contact information of 
the appropriate officer of the board or commission to which notice shall be given pursuant to 
Subsection A of this section. Any change in address or contact information shall be updated and 
recorded as soon as practicable to ensure that timely notice may be accomplished by certified 
mail. 

C. A surveyor shall give proof of the notice required by Subsection A of this section by having 
the tracking number of the certified mailing and the address of the land grant as recorded with 
the county clerk acknowledged and recorded on the boundary survey or plat. A boundary survey 
or plat recorded pursuant to Section 61-23-28.2 NMSA 1978 without proof of the notice required 
by Subsection A of this section shall not be considered a valid filing or recording of the boundary 
survey or plat. . 


History: Laws 2010, ch. 6, § 1. Effective dates. — Laws 2010, ch. 6 contained no ef- 
Delayed repeals. — For delayed repeal of this section, fective date provision, but, pursuant to N.M. Const., art. 
see 61-23-32 NMSA 1978. IV, § 23, was effective May 19; 2010, 90 days after the ad- 


journment of the legislature. 


61-23-34. Repealed. 


Repeals. — Laws 2013, ch. 3, § 1 repealed 61-23-34 effective March 7, 20138. For provisions of former section, 
NMSA 1978, as enacted by Laws 2012, ch. 46, § 15, relat- © see the 2012 NMSA 1978 on NMOneSource.com. 
ing to notice of boundary surveys for certain land grants, 


61-23-35. Engineering and surveying scholarship program. (Repealed 
effective July 1, 2024.) 


A. The board may establish an "engineering and surveying scholarship program" that provides 
strategies to enhance recruitment and retention of New Mexico professional engineers and pro- 
fessional surveyors, increase career and educational opportunities and improve interaction with 
the engineering and surveying professions and institutions of higher education. The program may 
provide direct educational and training scholarships through qualified New Mexico educational 
institutions to candidates for the engineering and surveying professions willing to reside and prac- 
tice in New Mexico in an amount not to exceed annually one hundred thousand dollars ($100,000) 
in the aggregate. | 
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B. The board may request and utilize appropriations to establish, implement and maintain 
the scholarship program. Any appropriation. shall be deposited in the engineering and surveying 


scholarship fund. 


History: Laws 2019, ch. 220, § 1.’ 
Effective dates. — Laws 2019, ‘ch! 220 cotitained "r no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


61-23-36. Engineering and surveying schelarchic fund created. 
(Repealed effective July 1, 2024.) vod T 


The "engineering and surveying scholarship fund" is created in the state treasury to support 
the engineering and surveying scholarship program. The fund consists of appropriations, gifts, 


grants, donations and income from investment of the fund. Any income earned.on investment of 


the fund shall remain in the fund. Money in the fund shall not revert to any other fund at the 
end of a fiscal year. The fund shall be administered by the board, and money in the fund is ap- 
propriated to the board to carry out the purposes of the engineering and surveying scholarship 
program. Disbursements from the fund shall be made by warrant of the secretary of finance and 
administration pursuant to vouchers approved by the chair and signed by the executive director 


of the board. 


itgto re Laws 2019, ch. 220,$ 2.5 : 
Effective dates, — Laws 2019, ch. 220 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


ARTICLE 24 
Hearing Aid Dealers and Fitters 


(Repealed by Laws 1979, ch. 349, § 20.) 


61-24-1 to 61-24-21. Repealed. 


Repeals. — Laws 1979, ch. 349, § 20, repeals 61-24-1 to 
61-24-21 NMSA 1978, relating to hearing aid dealers and 


fitters. For present provisions, see 61-14B-1 to 61-14B-25 
NMSA 1978. 


ARTICLE 244 


Hearing Aid Dispensers 


(Repealed by Laws 1996hH) 87,8 27) 


61-24A-1 to 61-24A-21. Repealed. 


Repeals. — Laws 1996, ch. 57, § 27, repeals 61-24A-1 
through 61-24A-21 NMSA 1978, as enacted and amended 
by Laws 1979; ch. 349, §§ 1 to 15, 17,18 and Laws 1991, 
ch, 46, §§ 1 to 12, relating to the Hearing Aid Act, effective 
July 1, 1996. For provisions of former sections, see 1993 
Replacement Pamphlet. For present comparable provi- 
sions, see Chapter 61, Article 14B NMSA 1978. 


Compiler's notes. — Laws 1996, ch. 51, § 13, effective 


- March 5,:1996, amended § 61-24A-21 NMSA 1978. How- 
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ever, Laws 1996, ch. 57, § 27, effective July'1, 1996, repeals 
that section. Thus, the amendment to 61-24A-21 NMSA 
1978 is not set out. 
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ARTICLE 24B 
Landscape Architects: 

Sec... Sec. 
61-24B-1. Short title. (Repealed effective July 1, 2026.) 61-24B-9.2. Certification a as landscape apatite in train- 
61-24B-2. Purpose of act. (Repealed effective July 1, 2026.) i .ing;. examination. .(Repealed — effective 
61-24B-3. Definitions. (Repealed effective July 1, 2026.) July 1, 2026.) 
61-24B-4. Registration required. (Repealed effective 61-24B-10. Other licensing provisions. (Repealed effec- 

July 1, 2026,) i og) oy) tive July 45 2026.) -.. * 
61-24B-5. Exemptions. (Repealed effective July 1, 2026.) 61-24B-11. Fees. (Repealed effective July 1, 2026.) 
61-24B-6, Board created; members; qualifications; terms; .§1-24B-12. Denial, suspension, revocation and reinstate- 
hohe vacancies; removal. (Repealed effective == “ment of certificate of registration. (Re- 
July 1, 2026.) pealed effective July 1, 2026.) 
61-24B-7. Board; powers and duties. (Repealed effective 61-24B-13. Criminal offender's character evaluation. 

July 1, 2026.) (Repealed effective July 1, 2026.) 
61-24B-8, Qualifications for registration. (Repealed ef- 61-24B-14. Landscape. architects fund created; disposi- 

fective July 1, 2026.) _ tion; method of payment. (Repealed effec- 

61-24B-8.1. Qualifications for certification as landscape tive July 1, 2026.) 

architect in training. (Repealed effective 61-24B-15. Board; rules, (Repealed effective July 1, 2026.) 

July 1, 2026.) 61-24B-16. Enforcement. (Repealed effective July 1, 
61-24B-9. Registration of landscape architects;examina- 2026.) 

tions; exemptions; expedited registration. 61-24B-17. Termination of agency life; delayed repeal. 

(Repealed effective July 1, 2026.) (Repealed effective July 1, 2026.) 
61-24B-9.1. Inactive status. (Repealed effective July 1, iy hoe 


2026.) : 


61-24B-1. Short title. (Repealed effective July 1, 2026.) 
Chapter 61, Article 24B NMSA 1978 may be cited as the "Landscape Architects Act". 


History: Laws 1985, ch. 151, § 1; 1998, ch. 23, § 1. UG st ANNOTATIONS 


a Nee 7 secre M Helatedsepganot tate sections Am. Jur. 2d, A.L.R. and C.ul.S. references, — 58 Am. 
The 1998 amendment, effective March 5, 1998, substi- Jur. 2d Occupations, Trades, and Professions §§ 87 to 89. 


tuted "Chapter 61, Article 24B NMSA 1978" ‘for "This act" 6 CJS, Architects §§ 2; 3,7. 
at the beginning of the section. . G ye 


61-24B-2, Purpose of act. (Repealed effective July 1, 2026.) 


The purpose of the Landscape Architects Act [61-24B-1 to 61-24B-17 NMSA 1978] is to ensure 
public safety and to promote quality performance by registration of landscape architects. 


History: Laws 1985, ch. 151,82. - - Delayed répeals, — For delayed repeal of this section, 
| sée,61-24B-17 NMSA 1978. 


61-24B-3, Definitions. (Repealed effective July 1, 2026.) 


As used in the Landscape AFH ct8 Act [61-24B-1 NMSA 1978]: 

A. "board" means the board of landscape architects; , 

B: "general administration of a construction contract" means the interpretation of drawings and 
specifications, the establishment of’ standards of acceptable workmanship and the periodic Bercy 

C. "landscape architect" means an individual registered under the Landscape Architects Act to 
practice landscape architecture; | 

D. "landscape architect in training" means an individual certified under the Landscape Architects 
Act who is actively pursuing completion of the requirements for licensure pursuant to that act; and 

E. "landscape architecture": means the art, profession or science of designing land improve- 
ments, including consultation, investigation, research, design, preparation of drawings and specifi- 
cations and general administration of contracts. Nothing contained in this definition shall be con- 
strued as authorizing a landscape architect to engage in the practice of architecture, engineering 
or land surveying as defined by Chapter 61, Articles 15’ and 23. NMSA 1978: 
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History: Laws 1985, ch. 151, § 3; 2001, ch. 155, § 1; 
2007, ch. 126, § 1. 


Delayed repeals. — For delayed repeal of this section, 


see 61-24B-17 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, adds 
the definition of "landscape architect in training". 

The 2001 amendment, effective June 15, 2001, in Sub- 
section D, substituted "landscape architecture" means 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-24B-6 


the art, profession or science of designing land improve- 
ments" for "landscape architectural services' means the 
practice of landscape architecture"; deleted Paragraphs 
(1), (2) and (3) that listed the dominant purposes of the 
services of landscape architecture; and substituted "Chap- 
ter 61, Articles 15 and 23 NMSA 1978" for "Sections 61- 
15-2 and 61- 23-6 NMSA 1978". 


61-24B-4. Registration required. (Repealed effective July 1, 2026.) 


No person shall practice landscape architecture or represent himself as a landscape architect 
unless he has a certificate of registration issued ae to the Landscape Architects Act [Chap- 


ter 61, Article 24B NMSA 1978]. 


History: Laws 1985, ch. 151, § 4; 2001, ch. 155, § 2. 
Delayed repeals. — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978. 


The 2001 amendment, effective June 15, 2001, substi- 
tuted "shall practice landscape architecture" for "practice 
as a landscape architect". 


61-24B-5. Exemptions. (Repealed effective July 1, 2026.) 


A. The following shall be exempt from the provisions of the Landscape Architects Act [61-24B-1 
NMSA 1978] as long as they do not hold themselves out as landscape architects or use the term 
"landscape architect" without being registered pursuant to the Landscape Architects Act: 

(1) landscape architects who are not legal residents of or who have no established place of 
business in this state who are acting as consulting associates of a landscape architect registered un- 
der the provisions of the Landscape Architects Act; provided that the nonresident landscape architect 
meets equivalent registration qualifications in the landscape architect's own state or country; 

(2) landscape architects acting solely as officers or employees of the United States; and 

(3) a person making plans for a landscape associated with a single-family residence or a 
multifamily residential complex of four units or less except when it is part of a larger complex. 

B. Nothing in the Landscape Architects Act is intended to limit, interfere with or prevent a 
professional architect, engineer or land surveyor from engaging in landscape architecture within 
the limits of the architect's, engineer's or land surveyor's licensure. 

C. Nothing in the Landscape Architects Act is intended to limit, iriterfere with or prevent the 
landscape architects in training, drafters, students, clerks or superintendents and other employ- 
ees of registered landscape architects from acting under the instructions, control or supervision 
of the landscape architect or to prevent the employment of superintendents on the construction, 
enlargement or alterations of landscape improvements or any appurtenances thereto or to prevent 
such superintendents from acting under the immediate personal supervision of landscape archi- 
tects by whom the plans and specifications of any landscape architectural services were prepared. 


History: Laws 1985, ch. 151, § 5; 1999, ch. 2'72, § 31; 
2001, ch. 155, § 3; 2007, ch. 126, § 2. 

Delayed repeals. — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978, beds 

The 2007 amendment, effective June 15, 2007, pro- 
vides that the Landscape Architects Act does not prevent 
landscape architects in training from acting under‘the su- 
pervision of a landscape architect. 


The 2001 amendment, effective June 15, 2001, added , 


the Subsection A designation to the first paragraph ‘and re- 
designated former Subsections A and B as Paragraphs:A(1) 
and A(2); deleted "or any interstate railroad system; and" 
from the end of present Paragraph A(2); deleted "landscape 


designers, land planners, agriculturalists, soil conservation- 
ists, agronomists, horticulturists, foresters, tree experts, ar- 
borists, gardeners, contract landscape caretakers, landscape 
nurserymen, graders or contractors, or cultivators of land 


~ and any person making plans for property owned by him- 
self" from the beginning of former Subsection C; inserted 


Paragraph A(3) and the Subsection designations B and C; 
and deleted "registered" preceding "landscape architect" in 
two places in present Subsection C, 

The 1999 amendment, effective June 18, 1999, de- 
leted "resident" following "consulting associates of a" in 
Subsection A. 


61-24B-6. Board created; members; qualifications; terms; vacancies; 
- removal. (Repealed effective July 1, 2026.) 


A. The "board of landscape architects" is created: The board i is administratively clicwelued to the 
regulation and licensing department. The board shall consist of five members, three of whom shall 
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be landscape architects. The landscape architect members shall have been registered as landscape 
architects for at least five years. The two public members shall represent the public and shall not 
have been licensed as landscape architects or have any significant financial interest, direct or in- 
direct, in the occupation regulated. 

B.. The members of the board shall be appointed fa the governor for staggered eka of three 
years, and appointments shall be made in a manner that the terms of board members expire on 
June 30. The landscape architect members of the board shall be appointed from lists submitted 
to the governor by the New Mexico chapter of the American society of landscape architects. A va- 
cancy shall be filled by appointment by the governor for the unexpired term and shall be filled by 
persons having similar qualifications to those of the member being Spent Sas Board members shall 
serve until their successors have been appointed and qualified. 

C. The board shall meet within sixty days of the beginning of a fiscal year Nea elect from its 
membership a chairman and vice chairman. The board shall meet at other times as it deems nec- 
essary or advisable or as deemed necessary and advisable by the chairman or a majority of its 
members or the governor, but in no event less than twice a year. Reasonable notice of all meetings 
shall be given in the manner prescribed by the board. A majority of the board shall constitute a 
quorum at any meeting or hearing. 

D. The governor may remove a member from the board for neglect of a duty gia by law, for 
incompetence, for improper or unprofessional conduct as defined by board rule or for any reason that 
would justify the suspension or revocation of his registration to practice landscape architecture. 

EK. A board member shall not serve more than two consecutive full terms, and a member fail- 
ing to attend, after proper notice, three consecutive meetings shall automatically be removed as a 
board member, unless excused for reasons set forth in board rules. 

F. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance, 


History: Laws 1985, ch. 151, § 6; 1991, ch. 189, § 23; 
2001, ch. 155, § 4; 2003, ch. 408, § 24. 

Delayed repeals. — For delayed repeal of this section, 
seé 61-24B-17 NMSA 1978, 

The 2003 amendment, effective July 1, 2003, added 
"The board shall be administratively attached to the regu- 
lation and licensing department." following the first sen- 
tence of Subsection A. 

The 2001 amendment, effective June 15, 2001, in 
Subsection A, changed the qualifications required for 
the three landscape architects on the board, who were 
formerly required to be registered landscape architects 
with at least ten years of experience, and two of which 
had to be registered within six months of the effective 
date of the Landscape Architects Act; in Subsection B, de- 
leted the first sentence that read "Upon enactment of the 
Landscape Architects Act, appointments shall be made by 


the governor.", inserted "by the governor" following "ap- 
pointed’; and substituted "beginning of a fiscal year" for 

"effective date of the Landscape Architects Act" in Subsec- 
tion C, 

The 1991 amendment, effective June 14, 1991, in 
the second sentence in Subsection A, substituted | ‘three 
shall be registered" for "four of whom shall be registered", 
"two landscape architects" for "four landscape architects", 
and "two shall represent" for "one of whom shall repre- 
sent" and made related stylistic changes and, in Subsec- 
tion B, deleted "in such manner that two members shall 


» be appointed for one-year terms, two members: shall be 


appointed for two-year terms and one member shall be 
appointed for a three-year term" at the end of the first 
sentence and deleted "Thereafter" at the beginning of the 
second sentence, 


61-24B-7. Board; powers and duties. (Repealed effective July 1, 2026.) 


The board shall: 


A. promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] 
to implement the provisions of the Landscape Architects Act; 
B. provide for the examination, registration and re-registration of applicants; | 


C. adopt and use a seal; 


D. administer oaths and take testimony on ‘matters within the board's sits cbe ain 

E. grant, deny, renew, suspend or revoke certificates of registration to practice landscape ar- 
chitecture in accordance with the provisions of the Uniform Licensing Act [Chapter 61, Article 1 
NMSA 1978] for any cause stated in the Landscape Architects Act; 

F. grant, deny, renew, suspend or revoke landscape“architect in training certificates in accor- 
dance with the provisions of the Uniform’ Licensing Act for any cause stated in the Landscape 


Architects Act; 
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G. conduct hearings upon charges relating to discipline of a registrant or a denial, suspen- 
sion or revocation of a certificate of registration; and ‘SILn 

H. in cooperation with the state board of examiners for architects and the state! board of li- 
censure for professional engineers and surveyors, create a joint standing committee to be known 
as the "joint practice committee" to safeguard life, health and property and to promote ‘the public 
welfare. The committee shall promote and develop the highest professional standards in design, 
planning-and construction and the resolution of ambiguities concerning the professions. The com- 


position of this:committee and its»ypowers and duties shall be in accordance with identical soe wit 


tions adopted by each board: 


ee Laws 1985, ch. 151, § 7; 1987, oh 301, § 45. 
3 


; 
2001, ch. 155, § 5; 2003, ch, 408, § 25; 2007, ch. 126, § 3; 
2022, ch. 39, § 89. | 


Delayed repeals, — For delayed repeal of this section, 


see 61-24B-17 NMSA 1978. 
Cross references. — As ‘to the duties of thie state 


board of examiners for professional architects, see 61-15-4 


NMSA 1978. 

As to the powers of the state board of registration for 
professional engineers and land surveyors, see 61-23-10 
NMSA 1978. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the board of landscape architects is required: to 
follow the provisions of the State Rules Act when pro- 


The 2007. amendment, effective June 15, 2007, adds 
new Subsection F to provide powers and duties of the 
board for architect in training certification. ; 

The 2008 amendment, effective July 1, 2003, deleted 
former Subsection B, regarding employment of persons 
necessary to carry out the provisions of the Act, and redes- 
ignated the subsequent subsections accordingly. 

' The 2001 amendment, effective June 15, 2001, in Sub- 
section H, substituted "in cooperation" for "participate", 
"state board of licensure" for "state board of registration", 
"create" for "in creating", "the ‘joint practice committee" 


‘for "the 'architect-engineer-landscape architect joint prac- 


tice committee", and substituted the current goals of the 
committee beginning "to safeguard the life, health and 


mulgating rules; and in Subsection A, after "promulgate 
rules", added “in accordance with the Cae Rules Act to 
implement". 


property" and ending with "concerning the professions" 
for "to resolve disputes concerning these professions". 


61-24B-8. Qualifications for registration. (Repealed effective July sie 
2026.) 


A person desiring to become registered.as a landscape architect shall make application to the 
board on a written form and in such manner as the board prescribes, pay all required application 
fees and certify and furnish evidence to the board that the applicant: 

A. has graduated from an accredited program in landscape architecture at a school, college 
or university and has a minimum of two:years of practical experience acceptable to the board, at 
least one year of which shall be under the supervision of a landscape architect; 

B. has graduated from a nonaccredited program of landscape architecture at a school, college 
or university offering a minimum four-year bachelor's degree curriculum or‘a ‘minimum two-year 
master's degree curriculum and has a minimum of four years of practical experience acceptable to 
the board, at least one year of which shall be under the supervision of a landscape architect; 

C. has graduated from a program in a field related to landscape architecture at a school, 
college or university offering a minimum four-year bachelor's degree curriculum or a minimum 
two-year master's degree curriculum and has a minimum of five years of practical experience 
acceptable to the board, at least one year of which shall be under the supervision of a landscape 
architect; or . . 

D. has a minimum of ten years of practical experience in landscape architectural work that is 
acceptable to the board, at least one year of which shall be under the supervision of a landscape 
architect, provided that: | 

(1) each satisfactorily completed year of study in an accredited program of landscape ar- 
chitecture may be accepted 1 in ligu of one year of SG anion experience required under this subsec- 
tion; or ' 

(2) a baccalaureate sasél foot a PUBon idan or university ae be accepted in lieu of 
two years of practical experience required under this subsection. | 


The 2007 amendment, effective June 15, 2007, 
changes the education and experience required. to qualify 
for registration as a landscape architect, 


History: Laws 1985, ch. 151, § 8;:2001, ch. 155, § 6;. | 
2007, ch, 126, § 4. 

Delayed repeals, — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978. 
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The: 2001 amendment, effective June 15, 2001, in effective date of the Landscape Architects Act; provided 
Subsections A and B, deleted "registered" following "su- that" preceding "a master's degree"; and inserted "in a re- 
pervision of a" and deleted "or a person who becomes a lated field" following "university" in Paragraphs C(1) and 
registered landscape architect within one year from the (2). 


61-24B-8.1. Qualifications for certification as landscape architect in 
training. (Repealed effective July 1, 2026.) 


A person destritts to be certified as a landscape architect in training shall make application to 
the board on a written form and in such manner as the board prescribes, pay all required applica- 
tion fees and certify and furnish evidence to the board that the applicant has practical experience 
in landscape architectural work acceptable to the board and has: 

A. .graduated from an accredited PrAgrar in landscape architecture at a school, college or uni- 
versity; | 

B. graduated from a non- Heereditad program of landscape architecture at a school, ébllege or 
university offering a minimum four-year bachelor's degree curriculum or a minimum two-year 
master's degree curriculum; or . 

C. graduated from a program related iS landscape architecture at a school, mauters or univer- 
sity offering a minimum a bachelor's degree curriculum or a minimum two-year master's 
degree curriculum. 


History: Laws 2007, ch. 126, § 5. IV, § 23, is effective hike 15, 2007, D dary after the ad- 
Effective dates. — Laws 2007, ch. 125, contains no ef journment of the legislature. 
fective date provision, but, pursuant to NM. Const., art. 


61-24B-9. Registration of landscape architects; examinations; 
exemptions; expedited registration. (Repealed effective 
July 1, 2026.) 


A. Applicants for certificates of registration shall be required to pass the board's examination 
for landscape architects. An applicant who passes: the examination may be issued a certificate of 
registration to practice as a landscape architect. 

B. The board shall conduct examinations of applicants: for certificates of registration as land- 
scape architects at least once each year. The examination shall determine the ability of the appli- 
cant to use and understand the theory and practice of landscape architecture and may be divided 
into such subjects as the board deems necessary: 

C. An applicant who fails to pass the examination may reapply for the examination if the ap- 
plicant complies with the rules established by the board. 

D. The board shall issue an expedited certificate to practice as a landscape architect without 
an examination to an applicant who holds a current certificate of registration or license as a land- 
scape architect issued by another licensing jurisdiction if the applicant demonstrates that the per- 
son holds a valid, unrestricted license and is in good standing with the licensing board in the other 
licensing jurisdiction. The board shall, as soon as practicable but no later than thirty days after 
an out-of-state registrant or licensee files an application for a license accompanied by required 
fees, process the application and issue an expedited certificate of registration in accordance with 
Section 61-1-31.1 NMSA 1978. The board by rule shall determine the states and territories of the 
United States and the District of Columbia from which it will not accept applications’ for expedited 
registration and foreign countries from which it will accept applications for expedited licensure. 
The board shall post on its website the list of disapproved licensing jurisdictions and the specific 
reasons for disapproval. The lists shall be reviewed annually to determine if amendments to the 
rule are warranted. 


History: Laws 1985, ch. 151, § 9; 2001, ch. 155, § 7; Cross references, — For the Parental Responsibility 
2022, ch. 39, § 90. Act, see Chapter 40, Article 54 NMSA 1978. 
Delayed repeals. — For delayed repeal of this section, The 2022 amendment, effective May 18, 2022, revised 
see 61-24B-17 NMSA 1978. provisions related to expedited registration, provided that 
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the board of landscape architects shall issue.an expedited 
certificate to practice as,a landscape architect without an 
examination to a person’ who holds a current certificate 
of registration or license as a landscape architect issued 
by another licensing jurisdiction if the applicant demon- 
strates that the person holds a valid, unrestricted license 
and is in good standing with the licensing board in the 
other licensing jurisdiction, provided that the board shall 
expedite the issuance of certificates in’ accordance with 
Section 61-1-31.1 NMSA 1978 within thirty days, and 
required the board to determine by rule, and to post on 
its website, which states and territories of the United 
States or the District of Columbia from which the board 
will not accept an applicant for expedited licensure and 
those foreign countries from which the board will accept 
an applicant for expedited licensure, required that the 
list of disapproved licensing jurisdictions include a rea- 
son for disapproval, and required the board to review the 


lists annually to determine if amendments to the rule are ’ 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-24B-10 


warranted; in the section heading; added "expedited reg- 
istration"; and in Subsection D,.after "The board", deleted 
"may" and added "shall", after "issue", deleted "a" and 
added "an expedited", after "issued by another, deleted 
"state if the standards of the other state are as stringent 
as those established by the board and" and added "licens- 
ing jurisdiction", after "if the applicant", deleted. "meets 
the qualifications required of a landscape architect in this 
state", and added the remainder of the subsection. 

Temporary provisions. — Laws 2022, ch. 39, § 104 
provided that a board that is required by Laws 2022, ch. 
39 to change its licensing provisions to allow for new or 
different expedited licensure shall have rules in Place and 
operational by January 1, 2023. 

The 2001 amendment, effective June 15, 2001, de- 
leted "successfully" preceding "passes" in Subsection A; 
and deleted Subsection E, regarding the certification of 
landscape architects in the first year after the effective 
date of the RESER Architects Act. 


61-24B-9.1. Inactive status. ape effective July 1, 2026. 9 °F 


A certificate of fapisinirtion 4 in good standing: may be fehiskiadres! to inactive ebolnack upon rite 
request to the board and payment of an annual inactive status fee set by the board. The request 
shall be made prior to expiration of the certificate of registration. The registrant shall not practice 
in New Mexico during the time:the certificate of registration is inactive: A registrant may reacti- 
vate his certificate of registration upon submission of a renewal form provided by the board, the 
payment of the annual renewal fee for the current year, proof of continuing education units for the 
period of inactive status ao any additional proce of competency required by the board. 


6a 


Delayed repeals. — For Baud repeal of this Peon 


History: Laws 1998, ch. 23, 5 2. : 
see 61-24B-17 NMSA 1978. 


61-24B-9.2. Certification as landscape architect in training; 
examination. (Repealed effective July 1, 2026.) 


A. Applicants for certification as a landscape architect in training shall be:required to pass the 
board's examination for landscape architect in training. An applicant who passes the examination 
may be issued a certificate asa landscape architect in training. The certification is intended to 
demonstrate that the applicant has obtained certain: skills in sith Se architecture fundamen- 
tals and is pursuing a career in landscape architecture. 

B. The board shall conduct examinations of applicants for certification as landscape architects 
in training at least once each year. The examination shall determine the ability of the applicant 
to use and understand the theory.and practice of landscape architecture and may be divided into 
such subjects as the board deems necessary. 

C. An applicant who fails to pass the examination may reapply for the Seaiithtiow if the aie 
plicant complies with the rules established by the board. 

D. Certification as a landscape architect in training is limited in duration in dtilanee Riri 
the Aw established by the board. 


History: Lawes 2007, ch. 126, $6. 
Effective dates, — Laws 2007, ch. 126, contains n no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, is effective June 15, 2007, 90 days after the ad- 
journment of the legislature. 


61-24B-10. Other licensing provisions. (Repealed effective July 1, 2026.) 


A. The board may adopt rules and regulations for continuing education requirements which 
shall be completedias a condition for ice Ase of any certificate of registration under the Landscape 
Architects Act [this article]. 
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B. Each registered landscape architect may obtain the seal authorized by the board, bearing 
the registrant's name and the legend "Registered Landscape Architect - State of New Mexico". All 
plans, specications and Ropar deeuet bya emerrens shall be stamped with his seal. 


r Blibtoity? Laws 1985, dh: 151,810..00— i be ft Delayed takai — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978, 


61-24B-11. Fees. (Repealed effective July 1, 2026.) 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish a schedule of rea- 
sonable fees for applications, certificates of registration, certificates. as a landscape architect in 
training, temporary permits, re-registration, inactive status and late registration renewal as fol- 
lows: 

A. the initial application fee shall be set in an amount not to exceed one hundred dollars ($100); 

B.... the initial certificate.of registration. fee shall be set in an‘amount not to exceed three hun- 
dred dollars ($300); 

C. the certificate of registration renewal fee shall be sat in an amount not to exceed four hun- 
dred dollars ($400); 

D. , the initial and the renewal i for landscape architect in rome en certification shall be set,in 
an.amount not to exceed two hundred dollars. ($200); 

E.. the annual inactive status fee shall be set at one-half the renewal fee for the year; and 

F. the late fee for registration renewal shall be set at an amount not to exceed twice the re- 
newal fee. | ; 


History: Laws 1985, ch. 151, § 11; 1998, ch. 23, § 3; The 1998 amendment, effective March 5, 1998, substi- 
2007, ch. 126, § 7; 2020, ch. 6, § 52. tuted", re-registration, inactive status and late registra- 

Delayed repeals. — For delayed repeal of this section, tion renewal’ for "and reregistration" in the undesignated 
see 61-24B-17 NMSA 1978. paragraph; substituted "one hundred dollars ($100)" for 

The 2020 amendment, effective July 1, 2020, provided "fifty dollars ($50.00)" in Subsection A; substituted "three 
an exception to the licensure fee for qualified military ser- hundred dollars ($300)" for "one hundred fifty dollars 
vice members, their spouses and dependent children, and ($150); and" in Subsection B; substituted "four hundred 
for certain veterans; and in the introductory clause, added dollars ($400)" for "one hundred dollars ($100)" in Subsec- 
"Except as provided in Section 61-1-34 NMSA 1978". tion C; and added Subsections D and E. 


_The 2007 amendment, effective June 15, 2007, estab- 
lishes fees for landscape architect in training certification. 


61-24B-12. Denial, suspension, revocation and reinstatement of 
certificate of registration. (Repealed effective July 1, 2026.) 


A. The board may refuse to’issue or may deny, suspend or revoke any certificate of registra- 
tion held or applied for under the Landscape Architects Act [this article] in accordance with the 
procedures set forth in the Uniform Licensing Act [61-1-1 NMSA 1978] upon grounds that the 
registrant or applicant: 

(1) is guilty of fraud or misrepresentation in the procurement of a certificate of registra- 
tion; 

(2) is subject to the imposition of any disciplinary action by another state which regulates 
landscape architects, but not to exceed the period or extent of that action; 

(3) is grossly negligent or incompetent in his practice as a landscape architect; 

(4) has failed to maintain registration as a landscape architect; 

(5) has violated or aided or abetted any person to violate any of the provisions of the Land- 
scape Architects Act or any rules or regulations duly adopted under that act; or 

(6) has engaged in unprofessional conduct. 

B. The board may modify any order of revocation, suspension or Bacay to issue a certificate of 
registration and has the discretion to require an examination for any such modification, 


' History: Laws 1985, ch. 151, § 12. rte ; Delayed repeals. — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978. 
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61-24B-13. Criminal offender's character evaluation. eReponed 
effective July 1, 2026.) 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 197 8] shall govern any 
consideration of criminal records required or permitted by the Landscape Architects Act [61-24B-1 
NMSA 1978]. 


History: Laws 1985, ch. 151, § 13. Delayed repeals. — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978. 


61-24B-14. Landscape architects fund created; disposition; method of 
payment. (Repealed effective July 1, 2026.) 


A. There is created in the state treasury the "landscape architects fund". 

B. All funds received by the board and money collected under the Landscape AvenieShte Act 
[61-24B-1 NMSA 1978] shall be deposited with the state treasurer, who shall place the money to 
the credit of the landscape architects fund. 

C. All amounts paid into the landscape architects fund shall be subject to the order of the board 
and shall be used only for the purpose of implementing the provisions of the Landscape Architects 
Act. All money unexpended or unencumbered at the end of the fiscal year shall remain in the land- 
scape architects fund for use in accordance with the provisions of the Landscape Architects Act. 


History: Laws 1985, ch. 151, § 14, Delayed repeals. — For delayed repeal of this section, 
see 61-24B-17 NMSA 1978. 


61-24B-15. Board; rules. (Repealed effective July 1, 2026.) 


The board shall make rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to implement the provisions of the Landscape Architects Act in accordance with the Uniform 
Licensing Act [Chapter 61, Article 1 NMSA 1978]. 


History: Laws 1985, ch. 151, § 15; 2022, ch. 39, § 91. follow the provisions of the State Rules Act when promul- 


Delayed repeals. — For delayed repeal of this section, gating rules; in the section heading, deleted "and regula- 
see 61-24B-17 NMSA 1978. tions"; and after "The board shall make rules", deleted 
The 2022 amendment, effective May 18, 2022, clari- "and regulations necessary" and added "in accordance 


fied that the board of landscape architects is required to with the State Rules Act". 


61-24B-16. Enforcement. (Repealed effective July 1, 2026.) 


A. Violation of any provision of the Landscape Architects Act [61- 24B- 1 NMSA 1978] is a mis- 
demeanor. 

B. The board may bring civil action in any district court to enforce any of the provisions of the 
Landscape Architects Act. 


History: Laws 1985, ch. 151, § 16. Cross references. — As to sentencing for misdemean- 
Delayed repeals. — For delayed repeal of this section, ors, see abs 19-1 NMSA 1978; © 
see 61-24B-17 NMSA 1978. 


61-24B-17, Termination of agency life; delayed PERS (Repealed 
effective July 1, 2026.) 


The board of landscape architects is terminated on July 1, 2025 pursuant to the Sunset Act [12- 
9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions 
of the Landscape Architects Act until July 1, 2026. Effective July 1, 2026, the Landscape Architects 
Act is repealed. 
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History: Laws 1985, ch, 151, § 18; 1991, ch. 189, § 24; 
1997, ch. 46, § 18; 2005, ch. 208, § 17; 2018, ch. 166, § 5; 
2019, ch. 168, § 3. 

The 2019 amendment, effective July 1, 2019, extended 


the termination date for the board of landscape architects; 


and changed "July 1, 2019", to "July 1, 2025", and changed 
"July 1, 2020", to "July vy 2026", 

The 20138 amendment, effective June 14, 2013, 
changed the agency termination date from 2013 to 2019, 
the termination of the operations date from 2014 to 2020, 
and the repeal date from 2014 to 2020. 

The 2005 amendment, effective June 17, 2005, 
changes the termination, operation and repeal dates. 


INTERIOR DESIGNERS 


61-24C-3 


The 1997 amendment substituted "2005" for "1997" in 
the first sentence, and substituted "2006" for "1998" in the 
second and third sentences. Laws 1997, ch. 46 contains no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, .§ 23, is effective June 20, 1997, 90 days after adjourn- 


ment of the legislature. 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "July 1, 1997" for "July 1, 1991" in the first sentence 
and substituted "July 1, 1998" for "July 1, 1992" in the 
second and third sentences, 


ARTICLE 24C 


Interior Designers 


Sec. arte 

61-24C-1. Short title. (Repealed effective July 1, 2024.) 

61-24C-2. Findings. (Repealed effective July 1, 2024.) 

61-24C-3. Definitions. (Repealed effective July 1, 2024.) 

61-24C-4. Interior design board created; members; 

terms; compensation. (Repealed effective 
July 1, 2024.) 

61-24C-5. Powers and duties of the board, (Repealed ef- 
fective July 1, 2024.) 

61-24C-6. Compensation and expenses. (Repealed effec- 

; tive July 1, 2024.) | | 

61-24C-7. Board officers. (Repealed effective July 1, 2024.) 

61-24C-8. Requirements for licensure. (Repealed effec- 
tive July 1, 2024.) 

61-24C-9. License without examination. (Repealed effec- 
tive July 1,2024.) ) 


Sec. 

61-24C-10. License; issuance; renewal; denial, suspen- 
sion or revocation. (Repealed effective 
duly 1, 2024.) 

61-24C-11. License required; penalty. (Repealed effective 
July 1, 2024.) 

61-24C-12, Penalties levied by the board. (Repealed. ef- 
fective July 1, 2024.) 

61-24C-13, Exemptions. (Repealed effective July 1, 2024.) 

61-24C-14: License fees. (Repealed effective July 1, 2024.) 

61-24C-15. Disclosure requirements. (Repealed effective 
July 1, 2024.) 

61-24C-16. Fund established; disposition; method of pay- 
ment. (Repealed effective July 1, 2024.) 

61-24C-17, Termination of agency life; delayed «repeal. 
(Repealed effective July 1, 2024.) 


61-24C-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 24C NMSA 1978 may be cited as the "Interior Designers Act", 


History: Laws 1989, ch. 53, § 1; 2000, ch. 4, § 18. 

Delayed repeals, — For delayed repel of this BECkiOn, 
see 61-24C-17 NMSA 1978, 

The 2000 amendment, effective February 15, 2000, 


substituted "Chapter 61, Article 24C NMSA 1978" for 


"This act", 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 4, 5, 14, 34, 35, 39 to 41, 45 
to 47, 58 to 62, 70 to 73. 

53 C.J.S. Licenses §§ 5, 7, 22, 30, 34 to 40, 50 to 66, 78, 81, 82. 


61-24C-2, Findings. (Repealed effective July 1, 2024.) 


The legislature finds that it will benefit and protect the citizens of the state to require the licens- 
ing of interior designers and prohibit the use of the designation licensed "interior designer" by 


unlicensed persons. 


History: Laws 1989, ch. 53, § 2; 2007, ch. 245, § 1. 


Delayed repeals. — For delayed repeal of this section, 


see 61-24C-17 NMSA 1978. 


The 2007 amendment, effective June 15, 2007, pro- 
hibits the use of the designation of licensed interior de- 
signer by unlicensed persons. 


61-24C-3. Definitions. (Repealed effective July 1, 2024.) ifs 
As used in the Interior Designers Act [61-24C-1 NMSA 1978]: 


A. "board" means the interior design board; 


B... "interior design" means services that do not necessarily require performance by an archi- 


tect, such as administering contracts for fabrication, procurement or installation in the implemen- 
tation of designs, drawings and specifications for any interior design project and consultations, 
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studies, drawings and specifications in cohnection with reflected ceiling plans, space utilization, 
furnishings or the fabrication of nonstructural elements within and surrounding interior spaces of 
buildings, but specifically excluding mechanical and electrical systems, except for specifications of 
fixtures and their location within interior spaces; and . 

C. "licensed interior designer" or arena saa means a person licensed pursuant to the 
Interior Designers Act. 


~ The 2007 amendment, effective June 15, 2007, defines 
"licensed interior designer". 


History: Laws 1989, ch, 53, § 3; 2007, ch. 245, § 2. 
Delayed repeals, — For delayed repeal of this section, 
see 61-24C-17 NMSA 1978. 


61-24C-4. Interior design board created; members; terms; 
compensation. (Repealed effective July 1, 2024.) 


A. There is created the "interior design board". The board shall be administratively attached 
to the regulation and licensing department, The board shall consist of five members appointed by 
the governor for staggered terms of three years, appointed in a manner that the term of one mem- 
ber shall-expire on December 31, 1990; the terms of two members shall expire on'December 31, 
1991; and the terms of the last two members shall expire on December 31, 1992. Thereafter, mem- 
bers shall be appointed for terms of three years or less in a manner that the terms of not more 
than two members expire on December 31 of each year. A vacancy shall be filled by appointment 
by the governor for the unexpired term. A board member shall not serve consecutive terms. 

B. All members of the board shall be residents of New Mexico. No more than two members shall 
be appointed from the same congressional district. Three members of the’ board shall be licensed 
interior designers and two members shall be chosen to. represent the public and shall not have been 
licensed as interior designers or have a significant financial interest, direct.or indirect, in the occupa- 
tion regulated. For purposes of this section, the interior designer members of the initial board shall 
have offered interior design services for at least five years, shall have passed the national council for 
interior design qualification examination and shall have become registered by November 1, 1989. 

C. Three members of the board shall constitute a:quorum for the transaction of business, but 
no final action shall be Sime unless at least three members vote in favor of a pronase! 


History: Laws 1989, ch. 53, § 4; 2008, ch. 408, § 26; 
2007, ch. 245, § 3. 

Delayed repeals, — For delayed repeal of this section, 
see 61-24C-17 NMSA 1978; 

The 2007 amendment, effective June 15, 9007, re- 
quires that members of the board be residents of New 
Mexico, and that no more than two members shall be 
appointed from the same congressional district and 


increases the number of members who must be licensed 
interior designers to three and decreases the number of 
members who must represent the public totwo, . © 
The 2003 amendment, effective July 1, 2003, ftided 
"The board shall be administratively attached to the regu- 
lation and licensing department," following the first sen- 
tence of Subsection A. 


61-24C-5. Powers and duties of the eres (Repealed effective July 1, 


2024.) 
The board: 


A. shall administer, coordinate and enforce the provisions of the Interior Designers Act [61- 
24C-1 NMSA 1978]. The board may investigate allegations of violations of the: previsions of the 


Interior Designers Act; 


B. shall adopt regulations to carry out the purposes and policies of the Interior Designers Act, 
including regulations relating to professional conduct, standards of performance and professional 
examination and licensure, reasonable license, application, renewal and late:fees and the estab- 
lishment of ethical standards of practice for a licensed interior designer in New Mexico; 

C. shall require a licensee, as a condition of the renewal of the license, to ee conpirrine 
education requirements as set forth in the Interior Designers Act; 

D. shall maintain an official roster showing the name, address and license number of each in- 
terior irda ib licensed pursuant to sie Interior Designers Act; 
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E. shall conduct hearings and keep records and minutes necessary to carry out its functions; 

F. may adopt a common seal for use by licensed interior designers; and 

G. shall do all things reasonable and necessary to carry out the purposes of the Interior De- 
signers Act. 


History: Laws 1989, ch. 53, § 5; 2003, ch. 408, § 27; The 2003 amendment, effective July 1, 20038, deleted 
2007, ch. 245, § 4. . former Subsections C and D, concerning employment of 
Delayed repeals. — For delayed repeal of this section, director.and contracting for office space and. administra- 
see 61-24C-17 NMSA 1978. tive services, and redesignated the subsequent subsec- 

The 2007 amendment, effective June 15, 2007, tions accordingly. 


changes references from interior designer to licensed i in- 
terior designer. 


61-24C-6. campdnsseion and expenses. (Repealed effective July 1, 
2024.) 


A.’ Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

B. The board shall fix the compensation of its employees by resolution adopted at a regular 
meeting of the board. 


History: Laws 1989, ch. 53, § 6. Delayed repeals. — For delayed repeal of this section, 
see 61-24C-17 NMSA 1978. 


61-24C-7. Board officers. (Repealed effective July 1, 2024.) 


The board shall meet and organize within sixty days after its appointment and designate one 
member as president, one as vice president and one as secretary-treasurer. The board may appoint 
an executive director. The director may not be a member of the board. The executive director may 
receive reimbursement for necessary expenses incurred in carrying out his duties and may. receive 
compensation set by the board. 


History: Laws 1989, ch. 53, § 7. Delayed repeals. — For delayed repeal of this section, 
see 61-24C-17 NMSA 1978. 


61-24C-8. Requirements for licensure,.(Repealed effective July 1, 2024.) 


Each applicant for licensure shall apply to the board. Except as otherwise provided in the Inte- 
rior Designers Act [61-24C-1 NMSA 1978], each applicant shall take and pass a nationally stan- 
dardized examination. The board may adopt substantially all or part of the examination and grad- 
ing procedures of the national council for interior design qualifications. Prior to examination, the 
applicant shall provide substantial evidence to the board that the applicant: 

A. is a graduate ofa five-year interior design program from an accredited institution and has 
completed at least one year of diversified interior design experiences; 

B._is a graduate of a four-year interior design program from an accredited institution and has 
completed at least two years of diversified interior design experience; 

' C. has completed at least three years of an interior design curriculum from an 1 accredited insti- 
tution and has completed three years of diversified interior design experience; 

D, is a graduate of a two-year interior design program from an accredited institution and has 
completed four years of diversified interior design experience; or 

E. has apprenticed under a designer who has passed the national council for interior design 
qualification examination or a licensed designer for a minimum of eight years. 


History: Laws 1989, ch. 53, § 8. Cross references. — For the Parental Responsibility 
Delayed repeals. — For delayed repeal of this section, Act, see Chapter 40, Article 54 NMSA 1978. 
see 61-24C-17 NMSA 1978. 
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61-24C-9. License without examination. (Repealed effective July 1, 2024.) 


A. If any person applies for licensure within one year after the effective date of the Interior 
Designers Act [61-24C-1 NMSA 1978] and that person has successfully completed the national 
council of interior design qualification examination or has completed at least eight years of full- 
time, diversified experience in the practice of interior design that person may be.issued a license 
without examination. Licensure pursuant to this subsection shall be subject to the board's discre- 
tionary review of the experience qualification. | 

B. The board may accept, in lieu of examination, satisfactory evidence of licensure in another 
state or country where the qualifications are equal to or exceed those required by the provisions of 
the Interior Designers Act, provided that the applicant holds a current license in the other juris- 
diction and has complied with all other requirements of the Interior Designers Act. 

C. The board may accept, in lieu of examination, satisfactory evidence of licensure or certifica- 
tion by the national council for interior design qualifications. 


History: Laws 1989, ch. 53, § 9. "Effective date of the Interior Designers Act". — 
Delayed repeals. — For delayed TO of this section, The "effective date of the Interior Designers Act", referred 
see 61-24C-17 NMSA 1978, to near the beginning of Subsection A, means the effective 


date of Laws 1989, ch. 58, which is June 16, 1989. 


61-24C-10. License; issuance; renewal; denial, suspension or reyocation. 
(Repealed effective July 1, 2024.) 


A. A license shall be issued to every person who presents satisfactory evidence of possessing 
the qualifications of education, experience and, as appropriate, the examination performance re- 
quired by the provisions of the Interior Designers Act, provided that the applicant has reached 
the age of majority and, except as provided in Section 61-1-34 NMSA 1978, pays the required fees. 

B. Each original license shall authorize the holder to use the title of and be known as a li- 
censed interior designer from the date of issuance to the next renewal date unless the license is 
suspended or revoked. 

C. All licenses shall expire annually and shall be renewed by submitting a completed renewal ap- 
plication, and except as provided in Section 61-1-34 NMSA 1978, accompanied by the required fees. 

D. A license may not be renewed until the licensee submits satisfactory evidence to the board 
that, during the last year, the licensee has participated in not less than eight hours of continuing 
education approved by the board. The board shall approve only continuing education that builds 
upon basic knowledge of interior design. The board may make exceptions from the continuing edu- 
cation requirement in emergency or hardship cases. 

E. The holder of a license that has expired through failure to renew may renew the fone at 
any time within two years from the date on which the license expired, upon approval of the board. 

F, The board may promulgate policies and procedures providing for the establishment of an 
inactive status for licensees temporarily not engaged in the practice of interior design. 

G. In accordance with the provisions of the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 
1978], the board may deny, refuse to renew, suspend or revoke a license or impose probationary 
conditions when the licensee has: 

(1) obtained the license by means of fraud, misrepresentation or concealment of material facts; 

(2) committed an act of fraud or deceit in professional conduct or been convicted of a felony; 

(8) made any representation as being a licensed interior designer prior to being issued a 
license, except as authorized under the provisions of the Interior Designers Act; 

(4) been found by the board to have aided or abetted an unlicensed person in violating the 
provisions of the Interior Designers Act; or 

(5) failed to comply with the provisions of the Interior Designers Act or regulations ad- 
opted pursuant to that act. 


History: Laws 1989, ch. 53, § 10; 2007, ch. .245, § 5; Delayed repeals. — For delayed repeal of this section, 
2020, ch. 6, § 58. see 61-24C-17 NMSA 1978. 
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The 2020 amendment, effective July 1, 2020, pro- "renewal application", added "and except as provided in 
vided an exception to the licensure fee and renewal fee Section 61-1-34 NMSA 1978". 
for qualified military service members, their spouses and The 2007 amendment, effective June 15, 2007, 
dependent children, and for certain veterans; in Subsec- amends Subsection C providing for the annual expiration 
tion A, after "majority and", added "except as provided in. and renewal of licenses. 


Section 61-1-34 NMSA. 1978", and in Subsection C, after 


: 


61-24C- 1. License required; penalty. (Repealed effective July 1, 2024.) 


A. After the results of the first examination held pursuant to the Interior Designers Act [61- 
24C-1 NMSA 1978]are announced, no person shall knowingly: 

(1). use. the name or title of licensed interior designer when the person is not. the holder of 
a current, valid license issued pursuant to the Interior Designers Act; 

(2) use or present as the person's own the license of another; 

(3) give false or forged evidence to the board or a board member for the purpose of obtain- 
ing a license; . 

(4) use or attempt to.use an interior design license that has been suspended, revoked or 
placed on inactive status; or 

(5) conceal information relative to violations of the Interior Designers Act. 

B., A person who violates a provision of this section is guilty of a misdemeanor and shall be sen- 
tenced under the provisions of the Criminal Sentencing Act [31-18-12 NMSA 1978] to imprisonment 
in the county jail for a definite term of less than one year or to the payment of a fine of not more than 
one thousand dollars ($1,000) or to both imprisonment or fine, in the discretion of the judge. 


History: Laws 1989, ch. 53, § 11; 2007, ch. 245, § 6. The 2007 amendment, effective June 15, 2007, 
Delayed repeals. — For delayed repeal of this section, changes the reference from interior ane tae to licensed 
see 61-24C0-17 NMSA 1978. & _ ‘interior designer. 


61-24C- 12. Penalties levied by the board. (Repealed effective July 1, 2024. ) 


Upon a flindivty by the board of a violation of the provisions of the Interior Feet Act (61- 
24C-1 NMSA 1978], the board may: 
refuse to approve an application for licensure; 
refuse to renew an existing license; 
revoke or suspend a license; 
impose an administrative fine; 
issue a reprimand; 
assess the costs of walsceripiat proceedings; as provided in the Uniform Licensing Act .[61- 
1-1 NMSA 1978]; or 
G. invoke any combination of the above fisted penalties. 


“AHO OWE? 


History: Laws 1989, ch. 53, § 12; 2007, ch. 245, '§ 7. The 2007: ‘amendment, ‘effective June 15, RGOT adds 
Delayed repeals. — For delayed repeal of this section; Subsection F. 
see 61-24C-17 NMSA 1978. 


61-24C-13. Exemptions. (Repealed effective July 1, 2024.) 


A. Nothing in the Interior Designers Act [61-24C-1 NMSA 1978] shall be construed as prevent- 

ing or restricting the practice, services or activities of: 

(1). engineers licensed pursuant to the Engineering and Surveying Practice Act i6t- 23-1 
NMSA 1978]; 

(2) architects licensed araeeUant to the Architectural Act [61- 15-1.1 NMSA,1978]; 

(3) contractors licensed 5 saan to the Construction Industries Licensing Act [60-13-1 
NMSA 1978]; elt ‘te 

(4) any interior aeparater c or individual offering interior decorating services, including but 
not limited to selection of surface materials, window treatments, wall coverings, paint, floor cover- 
ings and. lighting fixtures; and, | 
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(5) builders, home furnishings salespersons and similar purveyors of goods and services 
relating to homemaking. 

B... Nothing contained in the Interior Designers Act shall prevent any person from rendering or 
offering to render any of the services that constitute the practice of interior design, provided that 
such person shall not be permitted to use or be identified by the title "licensed interior designer" 
unless licensed in accordance with the provisions of that act or as otherwise provided by law. 

C. Nothing in the Interior Designers Act shall be construed to permit a licensed interior designer 
to engage in the practice of engineering as defined in the Engineering and Surveying Practice Act. 


History: Laws 1989, ch. 53, § 13; 2007, ch. 245, § 8. or combinations of words other that "interior designer" or 
Delayed repeals. — For delayed repeal of this section, "interior design" no matter how similar the words or com- 
see 61-24C-17 NMSA 1978. binations of words might be. 


The 2007 amendment, effective June 15, 2007, elimi- 
nates the provision that permitted a person to use words 


61-24C-14. License fees. (Repealed effective July 1, 2024.) . 


Except as-provided in Section 61-1-34 NMSA 1978, any fees for an original license or renewal of 
license, late charges or any other fees authorized by the provisions of the Interior Designers Act shall 
be set by rule of the board. The fee for initial licensure shall not exceed two hundred dollars ($200). 


History: Laws 1989, ch. 53, § 14; 2021, ch. 92, § 14. The 2021 amendment, effective June 18, 2021, added 
Delayed repeals. — For delayed repeal of this section, "Except as provided in Section 61-1-34 NMSA 1978, any". 
see 61-24C-17 NMSA 1978, 


61-24C-15. Disclosure requirements. (Repealed effective July 1, 2024.) 


A. Interior design documents prepared by a licensed interior designer shall contain a state- 
ment that the document is not an architectural or engineering study, drawing, specification or 
design and: is not to be used as the basis for construction of any load- bearing framing, wall or 
structure construction. 

B. Before entering into a contract, a licensed interior designer shall clearly determine the 
scope and nature of the project and the methods of compensation. The licensed interior designer 
may offer professional services to the client as a consultant, specifier or supplier on the basis of 
a fee, percentage or mark-up. The licensed interior designer shall have the responsibility of fully 
disclosing to the client the manner in which all compensation is to be paid. 

C. A licensed interior designer shall not accept any form of compensation from a supplier of 
goods and services in cash or in kind, unless the licensed interior designer first informs the client 
of the compensation. 


History: Laws 1989, ch. 53, § 15; 2007, ch. 245, § 9. The .2007 amendment, effective June 15, 2007, 
Delayed repeals. — For delayed repeal of this section, changes references from interior designer to licensed in- 
see 61-24C-17 NMSA 1978. terior designer. 


61-24C-16. Fund established; disposition; method:of payment. 
(Repealed effective July 1, 2024.) 


A. There is created the "interior design board fund". 

B. - All funds received by the board and money collected under the Interior Deiigiers Act [61- 
24C-1 NMSA 1978] shall be deposited with the state treasurer. The state treasurer shall credit the 
money to the interior design board fund. 

C. Payments out of the interior design board fund shall be on pouches issued by the secretary- 
treasurer of the board upon warrants drawn by the department of pa and administration in 
accordance with the budget approved by that department. 

D. All amounts paid to the interior design board fund are subject to appropriation by the legis- 
lature and shall be used only for meeting necessary expenses incurred in executing the provisions 
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HOME INSPECTORS 


61-24D-2 


and duties of the Interior Designers Act and for promoting interior design education and stan- 
dards in the state. All money unused at the end of any fiscal year shall remain in the interior 
design board fund for use in accordance with the provisions of that act. 


History: Laws 1989, ch. 53, § 16; 2007, ch, 245, § 10. 
Delayed repeals. — For delayed repeal of this section, 
see 61-24C-17 NMSA 1978. 


The 2007 amendment, effective June 15, 2007, pro- 
vides that all funds paid to the board are subject to ap- 
propria ion by the legislature, 


61-24C-17, Termination of agency life; delayed repeal. (Repealed 


effective July 1, 2024.) 


The interior design board is terminated on July 1, 2023 pursuant to the provisions of the Sunset 
Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to the 
provisions of the Interior Designers Act until July 1, 2024. Effective July 1, 2024, Chapter 61, Ar- 


ticle 24C NMSA 1978 is repealed. 


History: 1978 Comp., § 61-24C-17, enacted by Laws 
1993, ch. 83, § 5; 2000, ch.'4, § 14; 2005, ch. 208, § 18; 
2011, ch. 30, § 6; 2017, ch. 52, § 10. 

The 2017. amendment, effective June 16, 2017, 
changed "July 1, 2017" to "July 1, 2023", and changed 
"July 1, 2018" to "July 1, 2024" in two places. 


The 2011 amendment, effective June 17, 2011, 
changed the termination, operation and repeal dates. 

The 2005 amendment, effective June 17, 2005, 
changes the termination, operation and repeal dates. 

The 2000 amendment, effective February 15, 2000, 
substituted "2005" for "1999" in the first sentence, and 
"2006" for "2000" in the last two sentences. 


ARTICLE 24D 


Home Inspectors 


Sec. 

61-24D-1. Short title. 

61-24D-2. Definitions. 

61-24D-3. New Mexico home inspectors board; created; 
powers and duties. 

61-24D-4, Pre- -inspection agreement; report; aikolainie 
no waiver of duty. 

61-24D-5. License required; exemptions. 

61-24D-6. Licensure. . 

61-24D-7. Fingerprints; criminal background checks. 

61-24D-8. License validity period; renewal. : 


61- 24D-1. Short title. 


Sec. 

61-24D-9. Licensee; continuing education requirement. 

61-24D-10, License recognition; reciprocity. 

61-24D-11. Denial, suspension or revocation of a license. 

61-24D-12. Insurance requirements. 

61-24D-13. Fees. 

61-24D-14. Advertising. 

61-24D-15. Home inspector fund created; .deposits; 
method of payment. 

61-24D-16. Civil and criminal penalties; injunctive relief. 


Chapter 61, Article 24D NMSA 1978 may He cited as the "Home Inspector ae Act". 


History: Lasth 2019, ch. 289, § 1; 2022, ch. 39, § 92. 


61-24D-2. Definitions. 


As used in the Home Inspector Licensing Act: 


The 2022 amendment, effective me 18, 2022, changed 
"This act to "Chapter 61, Article 24D NMSA 1978", 


A. "board" means the New Mexico home inspectors board; 
‘B. "client" means a person or an agent of the person who, through a written pre- inspection 
agreement, engages the services of a home inspector for the purpose of obtaining a report on the 


condition of residential real property; 


C. "compensation" means the payment for home inspection services pursuant to the written 


pre-inspection agreement; 


D. "foreign home inspector" means a home inspector who does not hold a license but who 
holds a current and valid home inspector license issued by another jurisdiction i in the United 


States; 
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E. "home inspection" means a noninvasive, nondestructive examination by a person of the in- 
terior and exterior components of a residential real property, including the property's structural 
components, foundation and roof, for the purposes of providing a professional written opinion re- 
garding the site aspects and condition of the property and its carports, garages and reasonably ac- 
cessible installed components. "Home inspection" includes the examination of the property's heat- 
ing, cooling, plumbing and electrical systems, including the operational condition of the systems' 
controls that are normally operated by a property owner; 

F. "home inspector" means a person who performs home inspections for compensation; _ 

G. "license" means a home inspector license issued by the ait in accordance with the Home 
Inspector Licensing Act; 

H. "licensee" means the holder of a license; 

I. "pre-inspection agreement" means the written agreement signed by the client and a home 
inspector by which a client engages the services of the home inspector and that sets forth ata 
minimum the following: 

(1) the amount of compensation due and payable to the home inspector for the home in- 
spection and delivery of a report; | 

(2). alist of all components and systems that will be inspected; and 

(3). the date by which the client will receive the report; 

J. "report" means a written opinion prepared by a home inspector pursuant ti the: igems of a 
pre-inspection agreement regarding the functional and physical condition of the residential real 
property as determined by a home inspection conducted by a home inspector; and 

K. "residential real property" means any real property or manufactured or modular home that 
is used for or intended to be used for residential purposes and that is a single-family dwelling, 
duplex, triplex, quadplex or unit, as "unit" is defined by the Condominium Act iG 7A-1 through 
47-7D-20 NMSA 1978]. 


History: Laws 2019, ch. 239, § 2. Effective dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch, 239, § 2 effective January 1, 2020. 


61-24D-3. New Mexico home inspectors board; erent powers and 
duties. 


A. The "New Mexico home inspectors board" is pola and is administratively attached to the 
regulation and licensing department. 

B. The board shall consist of five members, appointed by tha governor, who have been residents 
of the state for at least three consecutive years immediately prior to their appointment. Three 
members shall be home inspectors. One member shall be a real estate qualifying or associate 
broker licensed in accordance with Chapter 61, Article 29 NMSA 1978, and one member shall be 
a member of the public who-has never been licensed as;a home inspector or real estate broker. No 
more than one member shall be a resident of any one county in the state. The initial home inspec- 
tor members appointed shall demonstrate that they have been actively and lawfully engaged in 
home inspections for at least twenty-four months prior to the effective date of the Home Inspector 
Licensing Act and have met the requirements of Paragraphs (1) through (4) of Subsection A of Sec- 
tion 61-24D-6 NMSA 1978. The initial home inspector members appointed shall comply with Para- 
graph (6) of Subsection A of Section 61-24D-6 NMSA 1978 within six months of the effective date 

of the licensing examination rule promulgated by the board in accordance with the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]. After the board is initially established, any replacement of a 
home inspector member shall be a licensee. 

C. Board members shall serve for five years or until their successors are appointed and quali- 
fied. The governor may remove a member with or without cause. In the event of a vacancy, the 
governor shall appoint a member to complete the unexpired term. The initial board members ap- 
pointed shall serve staggered terms from the date of their appointment as follows: 

(1) two members for three-year terms; 
(2) two members for two-year terms; and 
(3) one member for a one-year term. 
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D. The board shall elect annually from among its members a ‘chair and other officers as the 
board determines. The board shall meet at times and places as fixed by the board. A majority of the 
board constitutes a quorum. 

EK. Members of the board may receive per diem and mileage as provided in the Per Diem and 
Mileage Act [10-8-1 to 10- oa 8 NMSA a but shall receive no other ees perquisite or 
allowance. 

F. The board shall possess all powers and perform all duties prescribed by the Hoine Inspector 
Licensing Act and as otherwise provided by law and may promulgate rules in accordance with the 
State Rules Act to carry out the provisions of the Home Inspector Licensing Act. 

G. Pursuant to the provisions of the Home Inspector Licensing Act, the board shall: 

(1) adopt rules and procedures necessary to administer and enforce the provisions of the 
Home Inspector Licensing Act; 

(2) adopt and publish a code of ethics and standards of practice for persons licensed under 
the Home Inspector Licensing Act; 

(3) issue, renew, suspend, modify or revoke licenses to home inspectors in accordance with 
the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]; 

(4) establish standards for the training, experience and ane education. require- 
ments of the Home Inspector Licensing Act; 

(5) establish the amount and administer the fees charged for examinations, initial licen- 
sure, license renewals, reinstatement of revoked or suspended licenses, reactivation of inactive or 
expired licenses, criminal background checks and other services peti ett to the Lap Neen of the 
Home Inspector Licensing Act; 

(6) adopt and approve a licensing examination, which may be sidvaifistetéd ‘By a nation- 
ally accepted testing service as determined by the board; 

(7) conduct state and criminal background checks on all applicants for a license; 

(8) maintain a list of the names and addresses of all licensees and of all persons whose 
licenses have been suspended or revoked within that year, together with such other information 
relative to the enforcement of the provisions of the Home Inspector Licensing Act; 

(9) maintain a statement of all funds received and a statement of all disbursements; 

(10) mail copies of statements to any person in this state upon request; and 

(11) perform other functions and duties as may be necessary to administer or carry out the 
provisions of the Home Inspector Licensing Act. 


History: Laws 2019, ch. 239, § 3; 2022, ch. 39, § 93. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the New Mexico home inspectors board is re- 
quired to follow the provisions of the State Rules Act 
when promulgating rules and is required to follow the 
provisions of the Uniform Licensing Act for licensing and 
disciplinary matters; in Subsection B, after "promulgated 
by the board", added "in accordance with the State Rules 


deleted "make and enforce rules" and added "promulgate 
rules in accordance with the State Rules,Act", and after 
"provisions of", deleted "that" and added "the Home In- 
spector Licensing" in Subsection G, Paragraph G(3), after 
"licenses to home inspectors", deleted "pursuant to the 
provisions of the Home Inspectors Licensing" and added 
"in accordance with the Uniform Licensing"; and deleted 


“Subsection H. 


Act"; in Subsection F, after "provided by law and may", 


61-24D-4.. Pre-inspection agreement; report; disclaimer; no waiver of duty. 


A. A home inspector shall enter into a pre-inspection agreement with a client prior to com- 
mencement of a home inspection. The written pre-inspection agreement shall include, in all capi- 
tal letters, the following statement: "THE HOME INSPECTOR WILL NOT DETERMINE AND 
THE REPORT PROVIDED UPON COMPLETION OF THE HOME INSPECTION WILL NOT 
CONTAIN A DETERMINATION OF WHETHER THE HOME OR COMPONENTS AND/OR SYS- 
TEMS OF THE HOME THAT HAVE BEEN INSPECTED CONFORM TO LOCAL OR STATE 
BUILDING CODE REQUIREMENTS.". 

B. A home inspector shall provide a client with a report of the home inspection by the date set 
forth in the pre-inspection agreement. If the pre-inspection agreement does not set forth a date by 
which the report shall be provided to the client, the home inspector shall provide the report to the 
client no later than five days after the home inspection was performed. | 
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C.. The report shall contain the following statement: "THE HOME INSPECTOR DID NOT DE- 
TERMINE AND THIS REPORT DOES NOT, CONTAIN A DETERMINATION. OF WHETHER 
THE HOME OR COMPONENTS AND/OR SYSTEMS OF THE HOME. THAT HAVE BEEN IN- 
SPECTED CONFORM TO LOCAL OR STATE BUILDING CODE REQUIREMENTS.":;.: 

D. Contractual provisions that purport to waive any duty owed pursuant to the Home Inspec- 
tor Licensing Act or accompanying rules as prescribed by the board or that limit the liability of the 
home inspector to. an amount less than the professional Daan insurance minimum coverage per 
claim as prescribed by the board are invalid. ee ) 


History: Laws 2019, ch. 239, § 4, ., Effective dates. — Laws 2019, ch, 239,.§ 17 made 
Laws 2019, ch, 239, § 4 effective January 1, 2020. 


61-24D-5. License required; exemptions. 


A. A person who is not a licensee shall not: 

(1) conduct home inspections, develop a ‘report,or otherwise engage in the business of 
home inspection; 

(2) in the course of conducting business, use the title cheat e inspector", "certified home 
inspector", "registered home: inspector", "licensed home inspector", ,"professional home inspector" 
or any other title, abbreviation, letters, figures or signs that indicate the person is a licensed home 
inspector; or , 5 it 

(3) use the terms "state licensed" or "licensed" to refer to an inspection conducted. or a re- 
port prepared bya person who is not a licensee. 

B. A business entity shall not provide home inspection services unless all of the home inspec- 
tors employed by the business are licensees. 

C.:. A business entity shall not use, in connection with the name or signature of the business, 
the title "home inspectors" to describe the business entity's services unless each person employed 
by the business as a home inspector is,a licensee. 

D. The Home Inspector Licensing Act does not, apply ip a person: 

(1) licensed by the state,as an engineer, an architect, a real estate qualifying or associate 
broker, a real estate appraiser, a certified general appraiser, a residential real estate anpIBiser or 
a pest control operator, when acting within the scope of the person's license; , 

(2) licensed by the state or a political subdivision of the state as an alacteaian, a general 
contractor, a plumber or a heating and. air conditioning technician; when acting “ai et the scope 
of the person's license; 

_ (8). regulated by the state as an insurance adjuster, when acting Within ‘he's scope of the 
person's license; 

(4) employed by the state or a political subdivision of the state as a code enforcement of- 
ficial, when acting within the scope of the person's employment: 

(5) who performs an energy audit of a residential property; 

(6) who performs a warranty evaluation of components, systems or appliances within a 
resale residential property for the purpose of issuing a home warranty; provided that all warranty 
evaluation reports include a statement that the warranty evaluation performed is not a home in- 
spection and does not meet*the standards of a home inspection pursuant to the provisions of the 
Home Inspector Licensing Act. A home warranty company shall not refer to a warranty evaluation 
as a home inspection; 

(7).. who in the scope of the person's employment performs, safety inspections of utility 
equipment in or attached to residential real property pursuant to the provisions of Chapter 62 
NMSA 1978 or rules adopted by the public regulation commission; and r 

(8) hired by the owner or lessor of residential real property to perform an inspection of 
the components of the residential real property for the purpose of preparing a bid or estimate for 
performing construction, remodeling or repair work in the residential real property. | 


History: Laws 2019, ch. 239, § 5. | Effective dates. — Laws 2019, ch. 239, § 17 made 
; Laws 2019, ch. 239, § 5 effective January 1, 2020. 
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61-24D-6 HOME INSPECTORS i 61-24D-8 


61-24D-6. Licensure. 


A... Unless otherwise provided in the Home Inspector Licensing Act, an applicant for a license shall: 
(1), scomplete an application on forms provided by the board; 
(2) provide documentation to establish that the applicant is at least eighteen years of age; 
(3) provide the board with the applicant's fingerprints and all information necessary for a 
state and national criminal background check; 
(4) provide proof of and maintain insurance coverage as provided in Section 61-24D-12 
NMSA 1978; 
(5) have completed at least eighty hours of classroom training, the content of which shall 
be established by rule of the board; 
(6) pass a national home inspector licensing.examination and any additional licensing 
examinations as prescribed by the board; and. 
(7). have.completed at least eighty hours of field training, or its equivalent, as.determined 
by the board. 
B. Paragraphs (5) and (7) of Subsection A of this section shall not apply toa person who has: 
(1) worked as a home inspector in each of the twenty-four months immediately preceding 
the effective date of the Home Inspector Licensing Act; and 
(2) performed at least one hundred home inspections for compensation in the twenty-four 
months immediately preceding the effective date of the Home Inspector Licensing Act. 
C. After the board's review of all information obtained by the board and submitted by the ap- 
plicant as required by this section, if all of the requirements for licensure are met, the board shall 
issue a license to the applicant. 


History: Laws 2019, ch. 239, § 6; 2021, ch. 70, § 11. years of age", deleted "and a legal resident of the United 


The 2021 amendment, effective June 18, 2021, re- States", and in Paragraph A(4), after "Section", deleted 
moved proof of legal residency of the United States as a re- "12 of the Home Inspector Licensing Act" and added "61- 
quirement for application for licensure as a home inspec- 24D-12_ NMSA 1978", 


tor; and in Subsection A, Paragraph A(2), after."eighteen 


61-24D-7. Fingerprints; criminal background checks. 


A. All applicants for licensure shall: 

(1) provide fingerprints to the department of public safety to permit a national criminal 
background check and to conduct a state background check; and 
(2). have the right to inspect records if the applicant's licensure is denied. 

B. Records obtained by the board pursuant to the provisions of this section shall not be dis- 
closed except as provided by law. The board is authorized to use criminal history records obtained 
from the federal bureau,of investigation and the. department of public safety.to conduct back; 
ground checks on applicants for certification as provided for in the Home Inspector Licensing Act. 

C. Records obtained by the board pursuant to:the provisions of this section shall not be used 
for any purpose other than for licensing purposes pursuant to the Home Inspector Licensing Act. 
Records obtained pursuant to the provisions of this section and ‘the information contained in those 
records shall not be released or disclosed to any other person or agency, except pursuant to a court 
order or with the written consent of the person who is the subject of the:records. 

D. A person who releases or discloses records or information contained in those records in vio- 
lation of the provisions of this section is guilty of a misdemeanor and shall be sentenced pursuant 
to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2019, ch, 239, § 7. Effective dates, — Laws 2019, ch. 239, § 17 made 
' Laws 2019, ch, 289, § 7 effective January 1, 2020. 


61- 24D-8. License validity period; renewal. 


A license shall be valid for a period not to exceed thnels years. No later than the last day of 
the month immediately following the licensee's birth month in the third calendar year after the 
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61-24D-9 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-24D-11 


license becomes effective, a licensee may renew the license by submitting a renewal application, 
renewal fee, proof of completion of the required continuing education as established by rule of 
the board and other information necessary for a state and national criminal background check. A 
home inspection performed based on an expired license shall be deemed a violation of the Home 
Inspector Licensing Act. 


History: Laws 2019, ch. 239, § 8. Effective dates. — Laws 2019, ch: 239, § 17 made 
Laws 2019, ch. 239,§ 8 effective January 1, 2020. 


61-24D-9. Licensee; continuing education requirement. 


The board shall adopt rules providing for continuing education programs that offer courses in 
home inspection practices and techniques. The rules shall require that a home inspector, as a con- 
dition of license renewal, shall successfully complete a minimum of sixty classroom hours of board- 
approved instruction every three years. 


History: Laws 2019, ch. 239, § 9. Effective dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch. 239, §.9 effective January 1, 2020. 


61-24D-10. License recognition; reciprocity. 


A; The board may issue a license to a foreign home inspector; provided that the applicant's 
resident state license requirements are the same as or similar to the requirements set forth in 
the Home Inspector Licensing Act as determined by the board. In the event that the state require- 
ments for licensing a home inspector are not substantially similar to the provisions of the Home 
Inspector Licensing Act, or if the requirements cannot be verified, a foreign home inspector may be 
issued a license in accordance with Section 6 [61-24D-6 NMSA 1978] of that act. 

B. The board may negotiate agreements with other states or licensing jurisdictions to allow 
for reciprocity regarding licensure. A license granted pursuant to a reciprocity agreement shall 
be issued upon payment by the applicant of the application fee and verification that the appli- 
cant has complied with the licensing jurisdiction's requirements, including continuing education 
requirements. The applicant shall provide to the board documentation necessary to demonstrate 
that the applicant currently holds a license in good standing in the licensing jurisdiction. 


History: Laws 2019, ch. 239, § 10. Effective dates. — Laws 2019, ch, 239, § 17 made 
Laws 2019, ch. 239, § 10 effective January 1, 2020. 


61-24D-11. Denial, suspension or revocation of a license. 


A. The board may deny issuance of a license or may suspend, revoke, limit or condition a li- 
cense if the applicant or licensee is convicted of a felony or misdemeanor, provided that the denial, 
suspension or revocation is in accordance with the Criminal Offender Employment Act [28-2-1 to 
28-2-6 NMSA 1978]; has by false or fraudulent representations obtained a license; or in perform- 
ing or attempting to perform any of the activities covered by the provisions of the Home Inspector 
Licensing Act, the applicant or licensee has: 

(1) made asubstantial misrepresentation; 

(2) violated any of the provisions of the Home Inspector Licensing Act or any rule of the 
board; 

(3) offered or delivered compensation, inducement or reward to the owner of the inspected 
property or to the broker or the agent for the referral of any business to the home inspector or the 
home inspector's company; 

(4) had a license to perform home inspections revoked, suspended, denied, stipulated or 
otherwise limited in any state, jurisdiction, territory or possession of the United States or another 
country for actions of the licensee similar to acts proscribed in this ig ees 
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61-24D-12 ; HOME INSPECTORS | 61-24D-13 


(5) failed to furnish the board, its investigators or its representatives with information 
requested by the board in the course of an official investigation; or | 

(6) performed or offered to perform for an additional fee any repair to a structure on which 
the home inspector or the home inspector's company has prepared a report at any time during the 
twelve months immediately prior to the repair or offer to. repair, except that'a home inspection 
company that is affiliated with or that retains a home inspector does not violate this paragraph if 
the home inspection company performs repairs pursuant to a claim made pursuant to the terms of 
a home inspection contract. 

B. Disciplinary proceedings conducted by the board may be instituted by sworn. complaint by 
any person, including a board member, and shall conform to the one of the Uniform Licens- 
ing Act [61-1-1 through 61-1-31 NMSA 1978]. 

C. All licensing, revocation and suspension proceedings conducted by the board shall be gov- 
erned by the provisions of the Uniform Licensing Act. 


History: Laws 2019, ch, 239, § 11. — Effective dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch. 239, § 11 effective January 1, 2020. 


61-24D-12. Insurance requirements. 


A. All licensees and their employers shall carry at all times errors and omissions insurance 
and professional liability insurance to cover all activities contemplated pursuant to Ne provisions 
of the Home Inspector Licensing Act. 

B. In addition to the powers and duties granted to the bbatd pursuant to the provisions of 
Section 3 [61-24D-3 NMSA 1978] of the Home Inspector Licensing Act, the board may adopt 
rules that establish the minimum terms and conditions of coverage, including limits of cover- 
age and permitted exceptions. If adopted by the board, the rules shall require every applicant 
for a license and licensee who applies for renewal of a license to provide the board with sat- 
isfactory evidence that ‘the applicant or licensee has errors and omissions insurance coverage 
and professional liability insurance coverage that meet the minimum terms and conditions 
required by board rule. 

C. The board is authorized to solicit sealed, competitive proposals from insurance carriers to 
provide a group errors and omissions insurance policy and a professional liability insurance policy 
that comply with the terms and conditions established by board rule. The board may approve one 
or more policies that comply with the board rules. 

D. Licensees shall not be required to contract with the group policy provider. Licensees may 
satisfy any requirement for errors and omissions insurance coverage and professional liability in- 
surance coverage by purchasing an individual policy that is consistent with standards established 
by the board. 


History: Laws 2019, ch. 239, § 12. ’ Effective dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch. 239, § 12 effective January 1, 2020. 


61-24D-13. Fees. 


In addition to any fees to cover euabaniAbls and necessary administrative expenses, the board 
shall establish, charge and collect: 

A. an initial application fee, no less than two hundred fifty dollars ($250); 

B. a state and national criminal background cheek fee, not to exceed one hundred dollars 
($100); » 

C. except as provided in Section 61-1-34 NMSA 1978, a three-year vense fee, no less than one 
thousand dollars ($1,000); 

D. a reactivation fee, not to exceed two hundred dollars ($200); 

E. areinstatement fee, not to exceed two hundred dollars ($200); and 
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61-24D-14 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-24D-16 


F. a fee for each duplicate license issued because a license is lost or destroyed, not to exceed 
fifty dollars ($50.00); provided that an affidavit attesting to the loss or destruction of the license 
shall be ecm before issuance of a peepee license. © 


History: Laws 2019, ch. 239, § 13; 2020, na 6,$ 54, © service members, their spouses and dependent children, 


The 2020 smendmoniz effective July 1,.2020, provided and for certain veterans; and in Subsection C, added "ex- 


an exception to the licensure fee for qualified military cept as provided in Section 61-1-34 NMSA 1978". 


61-24D-14. Advertising. 


The term "licensed home inspector" along with the license number of the home inspector shall 
appear on all advertising, correspondence and documents incidental to the business of home in- 
spection, including the pre-inspection agreement and the report.. 


History: Laws 2019, ch. 239, § 14. , Effective dates..— Laws 2019, ch. 239, § 17 made 
' ; Laws 2019, ch. 239, § 14 effective January 1, 2020. 


61-24D-15. Home inspector fund created; deposits; method of 
payment. 


A. .There:is created in the state treasury the "home inspector fund" to. be administered by the 
board. All fees received by the board pursuant to the Home Inspector Licensing Act shall be de- 
posited with the state treasurer to, the credit of the home inspector fund. Income earned on invest- 
ment of the fund shall be credited to the fund. now 

B.., Money in the home inspector fund is ceepaasinitl to the board to meet necessary expenses 
incurred. in the enforcement of the provisions of the Home Inspector Licensing Act, in carrying out 
the duties imposed by the Home Inspector Licensing Act and for the promotion of.education and 
standards for home inspectors in the state. Payments, out of. the home inspector fund shall be on 
vouchers issued and signed by the person designated by the board upon warrants drawn by the 
department of finance and administration. 

C. All unexpended or unencumbered: balances remaining at. the end of, a fiscal year shall not 
revert to the general fund. 


History: Laws 2019, ch. 239, § 15. Effective-dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch. 289, § 15 effective January 1, 2020. 


61-24D-16. Civil and criminal penalties; injunctive relief, 


A. A person who engages in the business or acts in the capacity of a home inspector within 
New Mexico without a license issued by the board or pursuant to the Home Inspector: Licensing 
Act is guilty of a misdemeanor. 

B. Ifa person is engaged or has engaged in any act or practice violative of a provision of the 
Home Inspector Licensing Act, the attorney general or the district attorney of the judicial district 
in which the person resides or in which the violation is occurring or has occurred may maintain an 
action in the name of the state to: prosecute the violation or to enjoin the act or practice. 

C. Notwithstanding a provision of the Home Inspector Licensing Act.to the contrary, the 
board may impose a civil penalty.in an amount not to exceed one thousand dollars ($1,000) for 
each violation of the Home Inspector Licensing Act and may assess,administrative costs for 
any investigation or administrative or other proceedings against a home inspector or against a 
person who, is found, through an administrative proceeding, to have acted as a home inspector 
without a license. Appeals from decisions of the poate shall be made as provided in Section 39- 
3-1.1 NMSA 1978. 


History: Laws 2019, ch. 289, § 16. | Effective dates. — Laws 2019, ch. 239, § 17 made 
Laws 2019, ch. 239, § 16 effective January 1, 2020. 
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61-25-1 PRIVATE INVESTIGATORS AND POLYGRAPHERS 


ARTICLE 25 


Massage Practitioners 


(Repealed by Laws 1981, ch. 241, § 35.) 


61-25-1 to 61-25-14, Repealed. 


Repeals. — Laws 1981, ch. 241, § 35, repeals 61-25-1 to 
61-25-14 NMSA 1978, relating to the regulation of mas- 
sage practitioners, effective April 8, 1981. 


ARTICLE 26 
. Polygraphers 


(Repealed by Laws 1993, ch. 212, § 23.) 


61-26-1 to 61-26-15. Repealed. 


Repeals. — Laws 1993, ch. 212, § 23A repeals 61-26-1 
to 61-26-15 NMSA 1978, as enacted or amended by Laws 
19738, ch. 28, §§ 1 to 11 Laws 1974, ch. 78, § 32, and Laws 
1989, ch. 152, § 1 to 12, regulating polygraphers, effective 
July 1, 1993. For former provisions, see 1990 Replacement 
Pamphlet. For present comparable provisions, see Chap- 
ter 61, Article 27A NMSA 1978. 


61-27-49 


Laws 1989, ch. 152, § 13 had previously repealed 61-26- 
13 NMSA 1978, as enacted by Laws 1979, ch. 75, § 7, relat- 
ing to transfer of appropriations and property of former 
polygraphy board, effective June 16, 1989. For provisions 
of former section, see 1988 Replacement Pamphlet. 


ARTICLE 27 


Private Investigators 


(Repealed by Laws 1993, ch. 212, § 23.) 


61-27-1 to 61-27-49. Repealed. 


Repeals. — Laws 1993, ch. 212, § 23B repeals 61- 
27-1 to 61-27-49 NMSA 1978, as enacted by Laws 1965, 
ch, 247, §§ 1 to 49 and amended by Laws 1971, ch. 226 
8§ 1 to 7 and Laws 1973, ch. 55, § 1, regulating private 


ARTICLE 27A 


Private Investigators and Polygraphers 


Sec. 

61-27A-1. Recompiled. 
61-27A-2. Recompiled. 
61-27A-3. Recompiled. 
61-27A-4. Recompiled. 
61-27A-5, Recompiled. 
61-27A-6, Recompiled, 
61-27A-7. Repealed. 
61-27A-8. Repealed. 
61-27A-9. Recompiled. 
61-27A-10. Repealed. 
61-27A-11. Recompiled. 
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investigators, effective July 1, 1993. For former provisions, 
see 1990 Replacement Pamphlet. For present comparable 
provisions, see Chapter 61, Article 27A NMSA 1978. 


Sec, 


61-27A-12, 
61-27A-13, 
61-27A-14. 
61-27A-15. 
61-27A-16, 
61-27A-17, 
61-27A-18, 
61-27A-19., 
61-27A-20. 
61-27A-21. 


Recompiled. 
Recompiled. 
Recompiled. 


Repealed. 


Recompiled. 
Recompiled. © 
Recompiled. 


Repealed. 


Recompiled. 


Repealed. 


61-27A-1 


61-27A-1. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


revised the former "Private Investigators and Polygra- 


phers Act". The act was renamed as the "Private Investi- 
gators Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-2. Recompiled. 


Recompilations. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Investi- 
gators Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-3. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially re-. 


vised the former "Private Investigators and Polygraphers 


Act". The act was renamed as the "Private Investigators, _ 


Act". To permit future new sections to be inserted in be- 
tween existing sections of the act, Article 27A of Chapter 61 


61-27A-4. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Investi- 
gators Act", To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-5. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Investi- 
gators Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-6. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act", The act was renamed as the "Private Investi- 
gators Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-7. Repealed. 


Repeal. — Laws 2007, ch. 115, § 37 repeals 61-27A-7 
NMSA 1978, being Laws 1993, ch. 212, § 7, relating to 


61-27A-8. Repealed. 


Repeal. — Laws 2007, ch, 115, § 37 repeals 61-27A-8 
NMSA 1978, being Laws 1993, ch,:212, § 8, relating to 
license renewal, effective July 1, 2007. For provisions 
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61-27A-8 


Chapter 61 of the NMSA 1978 was recompiled by the com- 
piler as Article 27B of Chapter 61 NMSA 1978. Former 
§ 61-27A-1 NMSA 1978 was recompiled as § 61-27B-1 
NMSA 1978. 


04 
Chapter 61 of the NMSA 1978 has been recompiled by the 
compiler as a new Article 27B of Chapter 61 NMSA 1978. 
Former § 61-27A-2 NMSA 1978 was aid as § 61- 
27B-2 NMSA 1978. 


of the NMSA 1978 has been recompiled by the compiler as _ 
a new Article 27B of Chapter 61 NMSA 1978. Former § 61- 
27A-3. NMSA 1978 was recompiled as § 61-27B-3 NMSA 
1978. 


Chapter 61 of the NMSA 1978 has been recompiled by the 
compiler as a new Article 27B of Chapter 61 NMSA 1978. 
Former § 61-27A-4 NMSA 1978 was recompiled as § 61- 
27B-4 NMSA 1978. _ 


Chapter 61 of the NMSA 1978 has been recompiled by the 


compiler as a new Article 27B of Chapter 61 NMSA 1978, 


‘Former § 61-27A-5 NMSA 1978 was recompiled as § 61- 


27B-5 NMSA 1978, 


Chapter 61 of the NMSA 1978 has been recompiled by the 
compiler as a new Article 27B of Chapter 61 NMSA 1978. 
Former § 61-27A-6 NMSA 1978 was recompiled as § 61- 
27B-7 NMSA 1978. 


license fees, effective July. 1, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


of former section, see the 2006 NMSA.1978 on NMOne 
Source.com. 
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61-27A-9 


61-27A-9. Recompiled. © 


Recompiletion. — Laws 2007, ch. 115 sabetanda 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Investi- 
gations Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-10. Repealed. 


Repeal. — Laws 2007, ch. 115, § 37 repeals 61-27A-10 
NMSA 1978, being Laws 1993, ch. 212, § 10, relating to op- 
eration of business, effective July 1, 2007. For provisions 


61-27A-11. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act", The act was renamed as the "Private Investi- 
gations Act". To permit future new sections to be inserted 
in between existing sections of the act, Article 27A of 


61-27A-12. Recompiled. 


Recompilation, — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Inves- 
tigations Act". To permit future new sections of the Pri- 
vate Investigations Act to be inserted in between existing 


61-27A-13. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Inves- 


PRIVATE INVESTIGATORS AND POLYGRAPHERS 


tigations Act". To permit future new sections of the Pri- ., 


vate Investigators Act to be inserted in between existing 


61-27A-14. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Inves- 
tigations Act". To permit future new sections of the Pri- 
vate Investigators Act to be inserted in between existing 


61-27A-15. Repealed. 


Repeals. — Laws 1998, ch. 55, § 94 repeals 61-27A- 
15 NMSA 1978, as enacted by Laws 1993, ch. 212, § 15, 


61-27A-16. Recompiled. 


Recompilation. —- Laws. 2007, ch, 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act", The act was renamed as the "Private Inves- 
tigations Act". To permit future new sections of the Pri- 
vate Investigators Act to be inserted in between existing 


61-27A-17.. Recompiled. 
Recompilation. — Laws 2007, ch. 115 substantially re- 
vised the former "Private Investigators and Polygraphers 
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61-27A-17 


Chapter 61 of the NMSA 1978 has been recompiled by the 
compiler as a new Article 27B of Chapter 61 NMSA 1978. 
Former § 61-27A-9 NMSA 1978 was recompiled as § 61- 
27B-22 NMSA 1978. 


of former section, ‘see the 2006 NMSA 1978 on NMOne 
Source.com. 


Chapter 61 of the NMSA 1978 has been recompiled by the 
compiler as a new Article 27B of Chapter 61 NMSA 1978. 
Former § 61-27A-11 NMSA 1978 was panes as § 61- 
27B-24 NMSA 1978. 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978. Former § 61-27A-12 
NMSA 1978 was recompiled as § 61-27B-25 NMSA 1978. 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978. Former § 61-27A-13 


‘NMSA°1978 was recompiled as § 61-27B-26 NMSA 1978. 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978, Former § 61-27A-14 
NMSA 1978 was recompiled as § 61-27B-27 NMSA 1978. 


relating to review of record, effective September 1, 1998. 
For former provisions, see 1993 Replacement, Pamphlet. 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978, Former § 61-27A-16 
NMSA. 1978 was recompiled as § 61-27B-28 NMSA 1978. 


Act". The act was renamed: as the:"Private Investiga- 
tions Act". To permit future new sections of the Private 
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61-27A-18 


Investigators Act to be inserted in between existing sec- 
tions of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new 


61-27A-18. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Inves- 
tigations Act". To permit future new sections of the Pri- 
vate Investigators Act to be inserted in between existing 


61-27A-19. Repealed. 


Repeal. — Laws 2007, ch. 115, § 37 repeals 61-27A- 
19 NMSA 1978, being Laws 1993, ch. 212, § 19, relating 
to deadly weapons, effective July 1, 2007. For provisions 


61-27A-20. Recompiled. 


Recompilation. — Laws 2007, ch. 115 substantially 
revised the former "Private Investigators and Polygra- 
phers Act". The act was renamed as the "Private Inves- 
tigations Act". To permit future new sections of the Pri- 
vate Investigators Act to be inserted in between existing 


61-27A-21. Repealed. 


Repeal, — Laws 2007, ch. 115, § 37 repeals 61-27A-21 
NMSA 1978, being Laws 2000, ch. 4, § 16, effective July 1, 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-27A-21 


Article 27B of Chapter 61 NMSA 1978, Former § 61-27A- 
17 NMSA 1978 was recompiled as Sf 61-27B-29 NMSA 
1978. 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978. Former § 61-27A-18 
NMSA 1978 was recompiled as § 61-27B-30 NMSA 1978. 


of former section, see the 2006 NMSA 1978 on NMOne 
Source.com, 


sections of the act, Article 27A of Chapter 61 of the NMSA 
1978 has been recompiled by the compiler as a new Ar- 
ticle 27B of Chapter 61 NMSA 1978. Former § 61-27A-20 
NMSA 1978 was recompiled as § 61-27B-32 NMSA 1978. 


2007. For provisions of former section, see the 2006 NMSA 


1978 on NMOneSource.com. 


ARTICLE 27B 


Private Investigations 


Sec. 

61-27B-1. Short title. (Repealed effective July 1, 2024.) 

61-27B-2. Definitions. (Repealed effective July 1, 2024.) 

61-27B-3, License required. (Repealed effective July 1, 
2024.) 

61-27B-4, Persons exempted. (Repealed effective July 1, 
2024.) 

61-27B-5. Administration of act; rules. (Repealed effec- 
tive July 1, 2024.) 

61-27B-6, Private investigations advisory board; cre- 
ated; members. (Repealed effective July 1, 
2024.) 

61-27B-7. Requirements for licensure. (Repealed effec- 
tive July 1, 2024.) 

61-27B-8. Private investigation company; requirements for 
licensure, (Repealed effective July 1, 2024.) 

61-27B-9. Private investigations manager; requirements 
for licensure; notification of department in 
event of termination of employment. (Re- 
pealed effective July 1, 2024.) 

61-27B-10. Private patrol operator; requirements for li- 
censure. (Repealed effective July 1, 2024.) 

61-27B-11. Private patrol company; requirements for li- 
censure, (Repealed effective July 1, 2024.) 

61-27B-12. Private patrol operations manager; require- 
ment for licensure; notification of depart- 
ment in event of termination of employ- 
ment. (Repealed effective July 1, 2024.) 

61-27B-13. Polygraph examiner. (Repealed effective 


July 1, 2024.) 
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Sec. 

61-27B-14. Private investigations employee;  registra- 
tion; requirements. (Repealed effective 
July 1, 2024.) 

Security guard; levels of registration. (Re- 
pealed effective July 1, 2024.) 

Security guard; level one; registration; re- 
quirements. (Repealed effective July 1, 
2024.) 

Security guard; level two; registration; re- 
quirements. (Repealed effective July 1, 
2024.) 

Security guard; level three; registration; re- 
quirements. (Repealed effective July 1, 
2024.) 

Special event permit; nonresident security 
guard procedure; qualifications; prohibited 
(Repealed effective July 1, 2024.) 

Fees, (Repealed effective July 1, 2024.) 

License and registration renewal. (Repealed 
effective July 1, 2024.) 

Display of license; notification of changes. 
(Repealed effective July 1, 2024.) 

General operations provisions of companies; 
management; liability for employees' con- 
duct; maintenance of records required; 
required and permitted activities; allowed 
categories of unlicensed employees. (Re- 
pealed effective July 1, 2024.) 


61-27B-15. 
61-27B-16. 


61-27B-17. 


61-27B-18. 


61-27B-19. 


61-27B-20, 


61-27B-21. 


61-27B-22., 
61-27B-23, 
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61-27B-1 PRIVATE INVESTIGATIONS 61-27B-2 
Sec. ' Sec. 
61-27B-24. Bond required. (Repealed effective July 1, 2024.) 61-27B-30. , Fund established, (Repealed effective July 1, 
61-27B-25. Prohibited acts. (Repealed effective July 1, 2024.) 
2024.) 61-27B-31. Firearms. (Repealed effective July 1, 2024.) 
61-27B-26. Denial, suspension or revocation of license ' 61-27B-32. Penalties, (Repealed effective July 1, 2024.) 
or registration. (Repealed effective July 1, 61-27B-33. Reciprocity. (Repealed effective July 1, 
2024.) 2024.) 
61-27B-27. Hearing; penalties. (Repealed effective 61-27B-34. Background investigations. (Repealed effec- 
July 1, 2024.) tive July 1, 2024.) 
61-27B-28. License not transferable. (Renaled effective 61-27B-35. Temporary provision; transition. 
July 1, 2024.) 61-27B-36. Termination of agency life; delayed repeal. 
61-27B-29. Local regulations. sine effective July 1, 


2024.) 


(Repealed effective July 1, 2024.) 


61-27B-1. ‘Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 27B NMSA 1978 may be cited as the "Private Investigations Act". 


History: Laws 1993, ch. 212, § 1; 2000, ch. 4, § 15; § 
61-27A-1 recompiled as 61-27B-1; Laws 2007, ch. 115, . 


§1. 


Compiler's note, — Laws 2007, ch. 115 substantially 


revised the former "Private Investigators and Polygra- 
phers Act", amending 14 sections, repealing 5 sections and 
enacting 21 new sections that were assigned NMSA 1978 
compilation numbers between existing sections of the 
NMSA 1978. The former Private Investigators and Polyg- 
raphers Act was renamed as the "Private Investigations 
Act". To permit future new sections to be inserted between 


existing sections of the act, Article 27A of Chapter 61 of 
the NMSA 1978 was recompiled by the compiler as Article 
27B of Chapter 61 NMSA 1978. For the prior law, see the 
2006 NMSA 1978 on NMOneSource.com. 

Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978, 

The 2007 amendment, effective July 1, 2007, changes 
the title of the act to the from the "Private Investiga- 
tors and Polygraphers Act" to the "Private Investigations 


Act". 


61-27B-2. Néfinitions: (Repealed effective July 1, 2024. ) 
As used in the Private Investigations Act [61- 27B-1 NMSA 1978]: 


A. 


and other negotiables for a fee or other remuneration; 


B. 


for another individual; 


C, 


"armored car company" means a company that knowingly and “ean transports money 
"bodyguard" means an individual who physinalky on the mission of patel security 


"branch office" means an office of a private inidedifqation company or a private patrol com- 


pany physically located in New Mexico and managed, controlled or directed by a private investiga- 
tions manager or private patrol operations manager; 


D. 


provided in return for financial or other consideration; 


EK. 


"client" means an individual or legal entity having a contract that authorizes services to be 


"conviction" means any final adjudication of guilty, whether pursuant to a plea of guilty or 


nolo contendere or otherwise and whether or not the sentence is deferred or suspended; 


F, "department" means the regulation and licensing department; 
G. "individual" means a single human being; 
H. "legal business entity" means a sole proprietorship, corporation, partnership, limited liabil- 


ity company, limited liability partnership or other entity formed for business purposes; 

I. "licensee" means a person licensed pursuant to the Private Investigations Act; 

J. "polygraph examiner" means an individual licensed by the Aeparkment to engage in the 
practice of polygraphy; 


K. 


"polygraphy" means the process of employing an instrument Hae nei to graphically record 


simultaneously the physiological changes. in human respiration, cardiovascular activity, galvanic 
skin resistance or reflex for the purpose of lie detection and includes the reading and interpreta- 
tion of polygraphic records and results or any other device used to measure truthfulness; 

L. "private investigation company" means a legal business:entity that provides private inves- 
tigation services, the location of which may be within or outside of the state, provided that the 
private investigation services are performed within New Mexico; 
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M. "private investigator" means an individual who is licensed by the department to engage in 
business or who accepts employment to conduct an investigation pursuant to the Private Investi- 
gations Act to obtain information regarding: 

(1) \ crime or wrongs done‘or threatened against the United States or any state or territory 
of the United States; 

(2). @ person; 

(3) the location) distukibliin or recovery of lost or stolen property; 

(4) the cause or responsibility for fires, losses, accidents or damage or injury to persons 0 or 
properties; 

(5) the securing of evidence to be used belire a court, administrative tribunal, board or 
investigating committee or for a law enforcement officer; or 

(6) the scene of a motor vehicle accident or.evidence related to a motor vehicle accident; 

N. "private investigations employee" means an individual who is registered by the department 
to work under the direct control.andjsupervision of a private investigator for a private investiga- 
tion company; 

O. 'private investigations manager" means an individual who: 

(1) ‘is licensed as a private en and is issued a license by the department as a pri- 
vate investigations manager; 

(2) directs, controls or me ae a pavate invesiigakion company for the owner of the com- 
pany; and 

. (8) is assigned to and BEL TRS from, the private investigation company that is private 
investigations manager is, licensed to manage or from a branch office of that private investigation 
company; 

P. "private patrol company" means a legal business entity, the location of which may be within 
or outside of the state, including an independent or proprietary commercial organization that 
provides private patrol operator services that are performed in, New Mexico and.the activities of 
which include employment of licensed private patrol operators or security guards; 

Q. "private patrol employee" means an individual who is registered by the department to work 
under the direct control and supervision of a private patrol operator fora private patrol company; 

R. "private patrol operations manager" means an individual who: 

(1) -is licensed'as a private patrol operator or registered as a level three security guard and 
is issued a license by the department as a private patrol operations manager; 

(2) samen pagers or manages a ede aly patrol apis for the owner of the ernest uk 
and 

(3) is assigned to and operates from the: private patrol company that the private patie 
. operations manager is licensed to manage or from a branch office of that private patrol company; 

S. "private patrol operator" means an individual who is licensed by the department to: 

(1). conduct uniformed or nonuniformed services as a’watchman, security ptare or patrol- 
man to protect property and persons on or in the property; 

(2) prevent the theft, unlawful taking, loss, embezzlement, misappropriation or conceal- 
ment of goods, wares, merchandise, money, bonds, abORE notes; documents, papers or property of 
any kind; or 

(3) perform the services! required of a ssotirity guard or security dog handler ‘or provide 
security services for an armored car company; 

T. "proprietary commercial organization" means an organization or division of an organization 
that provides full- or part-time security guard services solely for itself; 

U. "registrant" means an individual registered as a private oe a cs arin listed a briiae 
patrol ‘operations employee or a security guard at any level; 

V. "security dog handler" means an individual who Sotho with dogs to detect illegal sub- 
stances or explosives; 

W.. "security:guard" means an individual who is Pocibicied to engage in teiivonrnded or nonuni- 
formed services under the direct controland supervision of a licensed private patrol operator or 
a private patrol operations manager to perform such security missions as watchman, fixed post 
guard, dog handler, patrolman or other person to protect property or prevent thefts; and 
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X. "special event" means:a parade or other public or private event of short duration requiring 
security. 


History: Laws 1993, ch. 212, § 2; 1999, ch. 272, § 32; ANNOTATIONS 


§ 61-27A-2 recompiled as § 61-27B-2; Laws 2007, ch. 

115, § 2. Standard of care. — Polygraphers are profes- 
- Delayed repeal. — For delayed repeal of the section sionals subject to a malpractice ‘standard of care, not 
see 61-27B-36 NMSA 1978. ‘ just a "reasonable man" standard, Lewis v. Rodriguez, 


Recompilations. — For recompilation of this section, 1988-NMCA-062, 107 N.M. 430, 759 P.2d 1012. 


see compiler's note following 61-27B-1 NMSA 1978, 

The 2007 amendment, effective July 1, 2007, deletes 
and adds definitions relating to private investigators and 
private patrol companies. 


61-27B-3. License required. (Repealed effective July 1, 2024.) 


It. is unlawful for an individual to: 

A. act as a private investigator, private patrol operator, security guard, private investigations 
employee, private investigations manager or private patrol operations manager or to make any 
representation as being a licensee or registrant unless the individual is licensed by the depart- 
ment pursuant to the Private Investigations Act [61-27B-1 NMSA 1978]; 

B.. render physical protection for remuneration as a bodyguard unless the individual is licensed 
asa private investigator or a private patrol operator; 

C. continue to act as a private investigator, private patrol operator, security thinner private in- 
vestigations employee, private investigations manager or private patrol operations manager if the 
individual's license issued pursuant to the Private Investigations Act has expired; 

D. falsely represent that the individual is employed by a licensee; or 

K. practice polygraphy for any remuneration without a license issued by the department i in ac- 
cordance with the Private Investigations Act. 


History: Laws 1993, ch. 212, § 3; § 61-27A-3 recom- licensed. State v. Sanders, 117 N.M. 452, 872 P.2d 870 
piled as § 61-27B-3; Laws 2007, ch. 115, § 3. (1994) (now see Rule 11-707 NMRA). 
Delayed repeal. — For delayed repeal of the section, Law reviews. — For note, "Lie Detector Evidence 
see 61-27B-36 NMSA 1978. - New Mexico Court of Appeals Holds Voice-Stress Lie 
Recompilations. — For recompilation of this section, Detector Evidence Conditionally Admissible: Simon Neus- 
see compiler's note following 61-27B-1 NMSA 1978. tadt Family Ctr., Inc. v. Bludworth," see 13 N.M.L. Rev. 
The 2007 amendment, effective July 1, 2007, requires 708 (1983). 
a license to act as a security guard, private investigations Am. Jur. 2d, A.L.R. and C.J. S. references. — 51 Am. 
employee, private investigations manager or private pa- Jur. 2d Licenses and Permits § 4. 
trol operations manager. Validity and construction of statutes licensing or other- 
wise regulating operators of polygraph or similar devices, 
ANNOTATIONS a 32 A.L'R.3d 1324. 


Under former law. — The proponent of polygraph 


53 C.J.S. Licenses § 34. 
evidence must show that the polygraph examiner was ' 


61-27B-4, Persons exempted. (Repealed effective July 1, 2024.) 


A. As used in this section, "temporary" means a period of time not to exceed the duration of one 
private event or one school or nonprofit organization event, as described i in Paragraphs (2) and (3) 
of Subsection B of this section. 

B. Investigations Act does not apply to: 

(1) an individual employed exclusively and regularly by one employer in connection with 
the affairs of that employer, provided that the individual patrols or provides security only on the 
premises of the employer as limited by the employer; 

(2) an individual employed exclusively to provide temporary security at a private event 
that is not open to the public; 

(3) individuals providing temporary security at athletic or other youth events and where 
the events occur under the auspices of a public or private school or a nonprofit organization; 
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61-27B*5 


(4) an attorney licensed in New Mexico conducting private investigations while engaged 


in the practice of law; 


(5) an officer or employee of the United States or this state or a political subdivision of the 
United States or this state’while that officer or emphayegs is mages in the performance of the of- 


ficer's or employee's official duties; 


(6), a person engaged exclusively in the business of obtaining and furnishing. information 


concerning the financial rating of persons; 


(7) acharitable philanthropic society or association duly incorporated rill the laws of 
this state that is organized and maintained for the public good and not for private profit; 

(8) a licensed collection agency or an employee of the agency while acting within the scope 
of employment while making an investigation incidental to the business of the agency, including 
an investigation of the location of a debtor or the debtor's property; 

(9) admitted insurers, adjusters, agents.and insurance brokers licensed by the state per- 
forming duties in connection with insurance transactions by them; or ; 

(10) an institution subject to the jurisdiction of the director ofthe financial institutions 
division of the department or the comptroller of currency, of the United States. 


History: Laws 1993, ch. 212, § 4; § 61-27A-4 recom- 
piled as § 61-27B-4; Laws 2007, ch, 115, § 4. 

Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978, 

Recompilations. — For recompilation of this section, 
see compiler's note following 61-27B-1 NMSA 1978. 

The 2007 amendment, effective July 1, 2007, exempts 
individuals who patrol or provide security only on the 
premises of their employer, who provide temporary secu- 
rity at a private event that is not open to the public, who 
provide temporary security at athletic or youth events 
where ‘the events occur under the auspices of a public or 
private school or nonprofit organization and exempt attor- 
neys licensed in New Mexico who conduct private investi- 
gations while engaged in the practice of law. 


ANNOTATIONS 


Engineer investigating speed of cars in accident is 
exempt. — Testimony by expert witness, a registered pro- 
fessional engineer, whether "as an engineer" or as a traffic 
expert concerning the accident and arriving at his opinion 
as to the speed of the defendant's car was not controlled 
by the Private Investigators Act (former Sections 61-27-1 


to 61-27-49 NMSA,1978) and therefore his:testimony was 
not barred by the fact that he was not a licensed private 
investigator. Dahl v. Turner, 1969-NMCA-075, 80 N.M. 
564, 458 P.2d 816, cert. denied, 80 N.M. 608,458 P.2d 860 
(decided under former law) (now Rule 11-702 NMRA). 
Full-time public school guards exempt, — A full- 
time security and patrol force to guard the Albuquer- 
que public school system which is under the supervision 
and guidance of school authorities is.exempt from the 
provisions. of the Private Investigations Act (former Sec- 


“tions 61-27-1 to 61-27-49 NMSA 1978). 1970 Op. Att'y 


Gen, No.'70-87 (rendered under former law). 

Part-time off-duty police officer checking iden- 
tification not exempt. — An off-duty municipal police 
officer or county sheriffs deputy cannot work part time 
checking identification cards at a liquor establishment 
(and being compensated by the liquor establishment) 
without being licensed by the Private Investigators Act 
(former Sections 61-27-1 to 61-27-49 NMSA 1978).'1974 
Op. Att'y Gen. No. 74-15 (rendéred under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Pérmits §§ 18, 27, 34-to 88. 

53 C.J.S. Licenses §§ 35, 36. 


61-27B-5. Administration of act; rules. (Repealed effective July 1, 2024.) 


A. The department shall enforce and administer. the provisions of the Private Investigations 
Act in accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 

B. The department shall keep a record of each individual licensee. 

C. The department shall promulgate rules in accordance with the State Rules Act [Chapter 14, 
Article 4 NMSA 1978] and enforce those rules necessary to carry out the provisions of the Private 
Investigations Act, including establishing professional ethical standards. 

D. The department shall promulgate rules regarding: 

(1) licensing private investigators, private investigations managers, private ome ts. 
companies, private patrol operators, private patrol operations managers, private patrol employees 


and polygraph examiners; 


(2) registering private investigations employees, security guards and private patrol em- 


ployees; 


(3) establishing minimum training and educational standards for licensure and registra- 


tion; 


(4) establishing continuing education requirements; 
(5) establishing and operating a branch office; 
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(6) creating a policy on reciprocity with other licensing jurisdictions of the United States; 
(7) providing permits for security guards for special events; and 
= i koa background ge ieee 


History: Laws 1993, ch. 212, § 5; § 61-27A-5 recom- "The department shall", deleted "adopt" and added “pro- 
piled as § 61-27B-5; Laws 2007, ch. 115, § 5; 2022, ch. mulgate", and in Paragraph D(6), after. "reciprocity with 
89, § 94. other", deleted "states and territories" and added "licens- 

Delayed repeal, — For delayed repeal of the section, ing jurisdictions". 
see 61-27B-86 NMSA 1978. LG erg The 2007 amendment, effective July 1, 2007, elimi- 

Recompilations. — For recompilation of this section, nates the advisory board; requires the regulation and li- 
see compiler’s note following 61-27B-1 NMSA 1978. censing department to establish professional ethical stan- 

The 2022 amendment, effective May 18, 2022, clari- dards and to adopt rules regarding matters listed in this 
fied that the regulation ‘and licensing department is re- section. 
quired to follow the provisions,of the Uniform Licensing 
Act when enforcing and administering the provisions of ANNOTATIONS 


the Private Investigations Act and is required to follow 
the provisions of the State Rules Act when promulgat- 
ing rules; in Subsection A, after "Private Investigations 
Act", added "in accordance with the Uniform Licensing 


Act"; in Subsection C, after "The department shall", de- which are included in the Private Investigators Act (for- 


leted "adopt" and added "promulgate rules in accordance Socti 61-27-1 to 61-27-49 NMSA 19 8). 1965 O 
with the State Rules Act"; and in Subsection, D, after Att'y ct ta be Lip Be be erat? P. 


Cities prohibited from regulating certain inves- 
tigative businesses and occupations. — With the ex- 
ception provided by former Section 61-27-11 NMSA 1978, 
cities may not regulate the businesses and occupations 


61-27B-6. Private investigations advisory board; created; members. 
tetacls (Repealed effective July 1, 2024.) 


A. The "private investigations advisory board" is created. 

B. The superintendent of regulation and licensing shall appoint members to the advisory board 
to assist in the conduct of the examination process for licensees and registrants and to assist the 
department in other manners as requested by the superintendent or provided for in rules of the 
department. 

C.. The advisory board members shall consist of at least the following: 

(1) one private investigator; 
(2)... one private patrol operator; 
» (8) one polygraph examiner; and: 
(4) two members of the public. 

D.. Members of the advisory board shall be reimbursed pursuant to yes Per Diem and Mileage 
Act [Sections 10-8-1 through 10-8-8 NMSA 1978] and shall receive no other obmipeneation, perqui- 
site or allowance for each day spent in the discharge of their duties. 

_K... The public members of the advisory board or their spouses shall not: 

(1). havebeen licensed pursuant to the Private Investigations Act or any prior similar 
statutory provisions; or 

(2) _ have a direct or indirect financial interest in a private investigation company, private 
patrol company, polygraph business ora related business. 


History: Laws 2007, ch. 115, § 6; 2017, ch. 52, § 8. "two members"; and in Subsection E, in the introductory 


Compiler's note. — Laws 2007, ch. 115, § 6 was en- clause, after "The public”, deleted "member" and added 
acted as a new section 61-27A-5.1 NMSA 1978. It has "members", after “advisory board or", deleted "the public 
been codified by the compiler of the NMSA 1978 as a new member's spouse" and added "their spouses", and in Para- 
section 61-27B-6 NMSA 1978. See the compiler's note fol- graph E(1), afterAct", deleted "the Private Investigators 

. lowing 61-27B-1 NMSA 1978. and Polygraphers Act", 

Delayed repeal. — For delayed epee of the section, Temporary provisions, — Laws 2017, ch. 52, § 21, 
see 61-27B-36 NMSA 1978. effective June 16, 2017; provided that in carrying out the 

The 2017 amendment, effective June 16, 29017, , statutory requirement to replace.professional members 
changed the composition of the private investigations — with public members on the board of examiners for archi- 
advisory board, reducing the number of private investi- tects and the private investigations advisory board, the 
gators on the board and increasing the number of pub- governor shall appoint a public member to replace the ap- 
lic members on the board; in Subsection C, in Paragraph _ plicable professional member whose term first expires after 
C()), after the paragraph designation, deleted "two" and the effective date of this act. If a vacancy occurs in an appli- 
added "one", and after "private", deleted "investigators" cable professional member position prior to the expiration 
and. added investigator", in Paragraph C(4), after the of that term, the governor shall appoint a public member, 
paragraph designation, deleted "one member" and added and that position shall become a public member position, 
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61-27B-7. Requirements for licensure. (Repealed effective July 1, 2024.) 


A. The department shall issue a license as a private investigator to an individual who files a com- 
pleted application accompanied by the required fees and who submits satisfactory evidence that the 
applicant has met all requirements set forth by the departments in rule, including that. the applicant: 


(1) is at least twenty-one years of age; 
(2) is of good moral character; 


(3) has successfully passed an examination as required by department rule; 

(4) has not been convicted of a felony offense, an offense involving dishonesty or an offense 
involving an intentional violent act or the illegal use or possession of a deadly weapon and has 
not been found to have violated professional ethical standards as defined by the department; and 

(5) has at least three years' experience that has been acquired within the five'years pre- 
ceding the filing of the application with the department of actual work performed in: . 

(a) investigation for the purpose of obtaining information with reference to a crime or 
wrongs done or threatened against the United States; 


(b) investigation of persons; 


(c) the location, disposition or recovery of lost or stolen property; 
(d) the cause or responsibility for fire, losses, motor vehicle or other accidents or dam- 


age or injury to persons or property; or 


(e) securing evidence to be used before a court, administrative tribunal, board or in- 
vestigating committee or for alaw enforcement officer. 
B. Years of qualifying experience and the precise nature of that experience shall be substanti- 
ated by written certification from employers and shall be subject to independent verification by 
the department as it deems warranted. The burden of proving necessary experience is on the ap- 


plicant. 


History: Laws 1993, ch. 212, § 6; 1999, ch. 272, § 33; 


§ 61-27A-6 recompiled as § 61-27B-7; Laws 2007, ch. 
115, § 7. 

Delayed repeal. — For delayed rover of the section, 
see 61-27B-36 NMSA 1978. 

Recompilations. — For recompilation of this section, 
see compiler's note following 61-27B-1 NMSA 1978. 

The 2007 amendment, effective July 1, 2007, amends 
the requirement for licensure as a private investigator, 
requires applicants to meet all department requirements; 
requires that applicants be twenty-one years of age; and 
requires that applicants not have been convicted of an of- 
fense involving dishonesty, intentional violence, or illegal 
possession of a deadly weapon:and have not been found to 


have violated professional ethical standards as defined by © 


the department. 
ANNOTATIONS 


Engineer investigating speed of cars in acci- 
dent is exempt. — Testimony by expert witness, a reg- 
istered professional engineer, whether "as an engineer" 
or as a traffic expert concerning the accident and arriv- 
ing at his own opinion as to the speed of the defendant's 
car was not controlled by the Private Investigators Act 
(former Sections 61-27-1 to 61-27-49 NMSA 1978) and 


therefore his testimony was not barred by the fact that 
he was not a licensed private investigator, Dahl v, Turner, 
1969-NMCA-075, 80 N.M. 564, 458 P.2d 816, cert. denied, 
80 N.M. 608, 458 P.2d 860. (decided under former law) 
(now see Rule 11-702 NMRA). 

Full-time public school guards exempt. — A full- 
time security and patrol force to. guard the Albuquerque 
public school system which is under the supervision and 
guidance of school authorities is exempt from the provi- 
sions of the Private Investigators Act (former Sections 61- 
27-1 to 61-27-49 NMSA 1978). 1970:Op. Att'y Gen. No. 70- 
87 (rendered under former law), 

Part-time off-duty police officer checking identifi- 
cation not exempt. — An off-duty police officer or county 


sheriffs deputy cannot work part time checking identifi- 


cation cards at a liquor establishment (and being compen- 
sated by the liquor establishment) without being licensed 
by the Private Investigators Act (former Sections 61-27-1 
to 61-27-49 NMSA 1978), 1974 Op. Att'y Gen. No. 74-15 
(rendered under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Licenses and Permits § 27. fa 

Regulation of private detectives, private investigators, 
and security agencies, 86 A.L.R.3d 691. 

53 C.J.S. Licenses §§ 26, 27. 


61-27B-8. Private investigation company; requirements for licensure. 
(Repealed effective July 1, 2024.) 


A. The department shall issue a license for a private investigation company to a person that 
files a completed application accompanied by the required fees and that submits Seen evi- 


dence that the applicant: 


(1) if an individual, is of good moral character; or if a legal business entity, the owners, of: 
ficers or directors of the entity are of good moral character; 
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(2) if an individual, has not been convicted of a felony offense, an offense involving dis- 
honesty, an offense involving an intentional violent act or the illegal use or possession of a deadly 
weapon and has not been found to have violated professional ethical standards; or if a legal busi- 
ness entity, the owners, officers or directors of the entity, either singly or collectively, have not been 
convicted of a felony offense or an offense involving intentional violent acts or the illegal use or 
possession of deadly weapons and have:not been found to have violated professional ethical stan- 
dards; : 

(3) maintains a surety bond in the amount of ten thousand dollars ($10,000); however, pri- 
vate investigators who provide personal protection or bodyguard services shall maintain general 
liability insurance as specified in the Private Investigations Act [61-27B-1 NMSA. 1978] in lieu of 
the surety bond required by the provisions of this paragraph; 

(4) has an owner or a licensed private investigations manager who is licensed as a private 
investigator and who manages the daily operations of the private investigation company; 

(5) maintains a physical location in New Mexico where records are maintained and made 
available for department inspection; 

(6). maintains a New Mexico registered agent if the oie a is a private investigation 
company located outside of New Mexico; and 

(7) meets all other requirements set forth in ‘he mihi of the Resi encint. 

B. The owner or the chief executive officer of a private investigation company that provides 
personal protection or bodyguard services shall maintain a general liability certificate of insur- 
ance in an amount required by the department. The department shall suspend the license issued 
pursuant to this section of a private investigation company that fails to maintain an effective gen- 
eral liability certificate of insurance as required. The department shall not reinstate the license 
of a private investigation company that has had its license suspended pursuant to this subsection 
until an application is submitted to the department with the necessary fees and a copy of the pri- 
vate investigation company's general liability certificate of insurance in effect. The department 
may deny an application for reinstatement of a private investigation "ab aac license, notwith- 
standing the applicant's compliance with this subsection for: 

(1) ‘a reason that would justify a denial to issue a new private inweistipation company li- 
cense or that would be cause for a suspension or revocation of a private investigation company's 
license; or 

(2) the performance by the applicant of an act requiring a license sehwed pursuant to the 
Private Investigations Act while the applicant's license is under suspénsion for failure to maintain 
the alii general liability certificate of insurance in effect. 


History: Laws 2007, ch. 115, § 8. DIG section 61-27B-8 NMSA 1978. See the compiler's note fol- 
Cross references. — For definition of "private He So lowing 61-27B-1 NMSA 1978, 

gation company", see 61-27B-2 NMSA 1978. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 8 was en- | see 61-27B-36 NMSA 1978. 

acted as a new section 61-27A-6.1: NMSA 1978. It has - Effective dates. — Laws 2007, ch. 115, § 38, makes the 

been codified by the compiler of the NMSA 1978 as a new | section effective July 1, 2007. 


61-27B-9. Private it dae gatTOHS manager; requirements for licensure; 
notification of department in event of termination of 
employment. (Repealed effective July 1, 2024.) 


A. The department shall issue a license for a private investigations manager to an individual 
who files a completed application a by the required fees and who submits satisfactory 
evidence that the applicant: 

(1) possesses a current license in 1 good standing as a private investigator; 

(2) has successfully passed an examination required by department rules; 

(3) is employed by the private investigation company that the applicant is being licensed 
to manage; and ; 

(4) meets other requirements set forth in the rules of the department. 
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B. A private investigations manager who ceases to be employed by the private investigation 
company that the manager is licensed to manage, before leaving the company, shall surrender the 
private investigations manager's license to the owner, officer or director who is required to tempo- 
rarily take over the management of the private investigation company. The owner, officer or direc- 
tor who temporarily takes over managing the private investigation company within thirty days of 
the termination from employment of the private investigations manager shall: 

(1) notify the department of the termination of the io pi of the private investiga- 
tions manager; : 

(2) submit the surrendered fiechbi: and 

(3). submit an application to the department naming a new private investigations man- 
ager, who shall not begin to perform the duties of'a private investigations manager until and un- 
less the department grants the applicant a private investigations manager'slicense. 

C. Failure to notify the department within thirty days of the private investigations manager's 
termination from employment subjects the license of the private investigation company to pes) seco 
sion or revocation by the department. 

D. Reinstatement of the private investigation company's license may occur only upon the filing 
of an application for reinstatement sini payment of the reinstatement fee. 


History: Laws 2007, ch, 115, § 9. , » Section 61-27B-9:-NMSA 1978. See the compiler's note fol- 
Cross references, — For definition of "private investi- lowing 61-27B-1 NMSA 1978, 

gations manager", see 61-27B-2 NMSA 1978. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 9 was en- see 61-27B-386 NMSA 1978, 

acted as a new section 61-27A-6.2 NMSA 1978. It has_ . Effective dates. — Laws 2007, ch. 115, § 38, makes the 

been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 


61-27B-10. Private patrol aorasrunia rekpacanente for licensure. 
(Repealed effective July 1, 2024. ) 


A. The department shall issue a license for a meine patrol operator to an sianeiael seth files 
a completed application accompanied: by the required fees and who submits safisiactory, evidence 
that:the applicant: 

(1) is at least tventy-on6 years of age; 

(2) is. of good moral character; 

(3) . has successfully. passed an examination as required bs dspertznont rules; 

(4) has not been convicted of a,felony offense, an offense involving dishonesty, an offense 
involving an intentional violent act or the illegal use or possession of a deadly weapon and has not 
been found to have violated professional ethical standards; 

(5) has at least three years' experience of actual work performed asa BacunTey gtiard or an 
equivalent position, one year, of which shall have been in a supervisory capacity. The experience 
shall have been acquired within. five years preceding the filing of the application with the depart- 
ment. Years of qualifying experience and the precise nature of that experience shall be substanti- 
ated by written certification from the applicant's employers and shall be subject to independent 
verification by the department. as it determines is warranted. The burden. of proving necessary 
experience is on the applicant; 

(6) is firearm certified, if the position will require being armed with a firearm; and 

(7) meets other requirements set forth in rules of the department. 

B.A private patrol operator may not investigate acts except those that are incidental to.a theft, 
embezzlement, loss, misappropriation or concealment of property or other item that the private 
patrol operator has been engaged or hired to protect, guard or watch. 


History: Laws 2007, ch. 115, § 10. Delayed repeal. — For delayed repeal of the section, 
Compiler's note, — Laws 2007, ch. 115, § 10 was en- see 61-27B-36 NMSA 1978. 
acted as a new section,61-27A-6.3, NMSA 1978. It has . Effective dates. — Laws 2007, ch. 115, § 38, makes the 
been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 


section 61-27B-10 NMSA 1978, See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 
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61-27B-11. Private patrol company; requirements for licensure. 
| (Repealed effective July 1, 2024.) 


A. The department shall issue a license for a private patrol company to a person who files a 
completed application accompanied by the age fees and who submits satisfactory evidence 
that the applicant: 

- (1) ifan individual, is of good moral marie or if a legal business fie! the owners, of- 
frost or directors of the entity are of good moral character; 

|. (2) ifan individual, has not been convicted of a felony offense, an béfénes involving dis- 
honesty, an offense involving an intentional violent act or the illegal use or possession of a deadly 
weapon and has not been found to have violated professional ethical standards, or if'a legal busi- 
ness entity, the owners, officers or directors of the entity, either singly or collectively, have not been 
convicted of a felony offense, an offense involving dishonesty or an offense involving an intentional 
violent act or the illegal use or possession of a deadly weapon and have not been found to have 
violated professional ethical standards; | 

(3) has an owner or a licensed private patrol operations manager who manages the daily 
operations of the private patrol company; 

(4) maintains a physical location in New Mexico where records are maintained and made 
available for department inspection; 

(5). maintains a New Mexico registered agent if the applicant is a private ee company 
located outside of New Mexico; and 

(6) meets all other requirements set forth in the rules of the department. 

B: The owner or the chief executive officer of a private patrol company shall maintain a gen- 
eral liability certificate of insurance in.an amount required by the department. The department 
shall suspend the license issued pursuant to this section of a private patrol company that fails to 
maintain an effective general liability certificate of insurance as required. The department shall 
not reinstate the license of a private patrol company that has had its license suspended pursuant 
to this subsection until an application is submitted to the department with the necessary fees and 
a copy of the private patrol company's general liability certificate of insurance newly in effect. The 
department may deny an application for reinstatement of a private patrol company's license, not- 
withstanding the applicant's compliance with this subsection for: 

(1) a reason that would justify a denial to issue a new private patrol company license or 
that would be cause for a suspension or revocation of a private patrol company's license; or 

(2) the performance by the applicant of an act requiring a license issued pursuant to 
the Private Investigations Act [61-27B-1 NMSA 1978] while the applicant's license is under 
suspension for failure to maintain the applicant's general liability certificate of insurance in 
effect. 


History: Laws 2007, ch. 115, § 11. 

_Cross references. — For definition of "private patrol 
company", see 61-27B-2 NMSA 1978. 

Compiler's note. — Laws 2007, ch. 115, § 11 was en- 
acted as a néw section 61-27A-6.4 NMSA 1978. It has 
been codified by the compiler of the NMSA 1978 as a new 


section 61-27B-11 NMSA 1978. See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978.. 

Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978. 

Effective dates. — Laws 2007, ch. 115, § 38, makes the 
section effective July 1,.2007. 


61-27B-12. Private patrol operations manager; requirement for 
licensure; notification of department in event of 
termination of employment. (Repealed effective ruby 1 


2024.) 


A. The department shall issue a license for a private patrol operations manager to an individ- 
ual who files a completed application accompanied by the required fees and who submits satisfac- 


tory evidence that the applicant: 


(1) possesses a current license in good standing as a private patrol operator or a registra- 


tion'as a level three security guard; 
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(2) has successfully passed an examination required by department rule; 

(3) is employed by the private patrol company that the applicant is being eaanaeel to man- 
age; and 

(4) meets other requirements:set forth in the rules of the department. 

B. A private patrol operations manager who ceases to be employed by the private patrol com- 
pany that the manger is licensed to manage, before leaving the company, shall surrender the 
private patrol operations manager's license to the owner, officer or director who is required to 
temporarily take over the management of the private patrol company. The owner, officer or direc- 
tor who temporarily takes over managing the private patrol company within thinty days of the 
termination from employment of the private patrol operations manager shall: 

(1). notify the department of the bartbing ficn of the nen ai of the sitter patrol op- 
erations manager; 

(2) submit the surrendered license; and Rory £40 

(3) «submit an application to the department naming a new private patrol devteccibvacinen man- 
ager, who shall not begin to perform the duties of a private patrol operations manager until the 
department grants the applicant a private patrol operations manager's license. ; 

C. Failure to notify the department within thirty days of the private patrol operations manag- 
er's termination from employment subjects the license of the private oven company to ae bor AME 
or revocation by the department. 

D. .Reinstatement of the private patrol company's license may occur {indy upon ‘the fling nr an 
application for reinstatement and payment of the reinstatement fee. 


History: Laws 2007, ch. 115, § 12. Delayed repeal..— For delayed repeal of the section, 


Compiler's note. — Laws 2007, ch. 115, § 12 was en- see 61-27B-36 NMSA 1978, 
acted as a new section 61-27A-6.5 NMSA. 1978. It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 


been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 
section 61-27B-12 NMSA 1978. See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


61-27B-13. Polygraph examiner. (Repealed effective July 1,'2024.) 


The department shall issue a license as a polygraph examiner to an individual. who files a com- 
pleted application accompanied by the required fees and who submits, satisfactory evidence that 
the applicant: 

A. is at least eighteen years of age; 

B. is of good moral character; 

C.. possesses a high school diploma. or its equivalent; 

D. has not been convicted of a felony involving an intentional siglette act or te illegal use or 
possession of a deadly weapon and has not been found to have violated professional ethical aian- 
dards; 

EK. has graduated from an Aberedited polygraph examiners course approved by the department; 

F. has: 

(1) completed a probationary operational competency period: and pacseses an examination 
of ability approved by the department to practice polygraphy; or © 

(2) submitted proof of holding, for a minimum of two years immediately CS ay date 
of application, a current license to practice polygraphy in another jurisdiction whose standards are 
equal to or greater than those in New Mexico; and 

G. meets other requirements set forth i in the rules of the department. 


History: Laws 2007, ch. 115, § 13. Delayed repeal. — For delayed repeal of the section, 


Cross references. — For definition of "polygraph ex- see 61-27B-36 NMSA 1978. 
aminer", see 61-27B-2 NMSA 1978. -Effective dates. — Laws 2007,,ch, 115,§38, makes the 
Compiler' s note. — Laws 2007, ch. 115, § 13 was en- section effective July 1, 2007. , Foy 
acted as a new section 61-27A-6.6 NMSA. 1978. It has 
been codified by the compiler of the NMSA 1978 as a new ANN OTATIONS 


section 61-27B-13 NMSA 1978. See the compiler's note fol- .. 


lowing 61-27B-1 NMSA 1978. Prerequisites to admissibility at trial. — Stipula- 


tion by the parties to a polygraph test or. the absence. of 
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objection thereto at trial are not prerequisites to the ad~... Am, Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 

mission into evidence of the results of such tests. State v. Jur. 2d Licenses and Permits § 4. 

Dorsey, 1975-NMSC-040, 88 N.M. 184, 589 P.2d 204 (de- Validity and construction of statutes licensing or other- 

cided under prior law) ( now see Rule 11-7 07 NMRA). wise regulating operators of polygraph or similar devices, 
Licensed examiner required, — The proponent of |, 32A.L.R.3d 1324, é 

polygraph evidence must show that the polygraph exam- 53 C,.J.S. Licenses § 34. 

iner was licensed. State v. Sanders, 1994-NMSC-043, 117 For article, "Survey of New Mexico Law, 1982-83: Evi- 

N.M: 452, 872 P.2d 870 (decided under prior law) (now see ° dence," see '14’N.M.L. Rev. 161 (1984). ° 

Rules 11-702 and 11-707 NMRA). Physiological or psychological truth and deception tests, 
Standard of care. — Polygraphers are _profes- 23 A.L.R.2d 1306, 53 A.L.R.3d 1005, 47 A.L,R.4th, 1202, 77 

sionals subject to a malpractice standard of care, not A.L.R.4th 927, 

just a "reasonable man" standard. Lewis v, Rodriguez, Validity and construction of statutes licensing or other- 

1988-NMCA-062, 107 N.M. 4380, 759 P.2d 1012. wise regulating operators of polygraph or similar devices, 
Law reviews, — For article, "The Admissibility of Sci- 32 A.L.R.3d 1324. 

entific Evidence Under the New Mexico and Federal Rules Validity and construction of statute prohibiting employ- 

of Evidence," see 6 N.M.L. Rev. 187 (1976). : ers from suggesting or requiring polygraph or similar 
For note, "Lie Detector Evidence -. New Mexico Court of tests as condition of employment or continued employ- 

Appeals Holds Voice-Stress Lie Detector Evidence Condi- ment, 23 A-L.R.4th 187. 

tionally Admissible: Simon Neustadt Family Center, Ae v. Admissibility of lie detector test results, or of offer or 

Bludworth," see 13 N.M.L. Rev. 708 (1988). refusal to take test, in attorney Sosneciesd proceeding, 

79 A.L.R.4th 576, 


61-27B-14. Private investigations employee; registration; requirements. 
(Repealed effective July 1, 2024.) 


A. ‘On or after July 1, 2007, every individual who seeks Ae ey or is currently employed 
as a private investigations employee or who provides services on a contract basis to a private in- 
vestigation company shall file an age for registration as a Dette investigations employee 
with the department.» 

B. The department shall issue a régidteation for a private isMestigetions employee to an indi- 
vidual who files a completed application te ge the required fees and who submits satis- 
factory evidence that the applicant: 

(1) is at least twenty-one years of age; 

(2). is of good moral character; 

(3) possesses a high school diploma or its equivalent; 

(4) has successfully completed an examination as required by department rule; 

(5) has not been convicted of a felony involving an intentional violent act or the illegal 
use or possession of a deadly Ah and has not been found to have violated professional ethical 
standards; 

(6) shall be employed by, or shall woaltrat With a private enpeatigation’ company to provide 
investigation services for, a private investigation scar under the direct control and supervi- 
sion of a private investigator; and 

(7) meets other requirements set-forth in euihea of the department. | 

C. Ifthe contract or employment ofa private investigations employee with a private investiga- 
tion company terminates for any reason, the registration of the individual as a private investiga: 
tions employee immediately terminates. The private investigations employee shall turn over the 
employee's registration to the private investigation company upon ae employment with that 
company. 

D. A private investigation company shall notify the department within thirty days from the 
date of termination of employment of a private investigations employee of the employment termi- 

nation and return the employee's registration to the department. 


History: Laws 2007, ch. 115, § 14. section 61-27B-14 NMSA 1978. See the Gomprces note fol- 


Cross references. — For definition of "private investi- lowing 61-27B-1,NMSA 1978. 
gation employee", see 61-27B-2 NMSA 1978. Delayed repeal..— For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 14 was en- see 61-27B-86 NMSA 1978. 
acted as a new section 61-27A-6.7 NMSA. 1978. It has Effective dates. — Laws 2007):ch. 115, ois a makes the 
‘been codified by the compiler, of the NMSA 1978 as.a new section effective July 1, 2007. 
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61-27B-15. Security guard; levels of registration. epoca effective 
July 1, 2024.) 


A. A security guard shall be registered at one of the three levels dntumerated in this section 
that are based on experience, age and other qualifications of the registrant: 

(1) level one is the entry level registration for security guards who will be working i in a 
position not requiring the registrant to carry arms; 

(2) level two is the intermediate level registration for security guards who are required to 
be armed but not with firearms; and 

(8) level three is the advanced level registration for security guards who may be required 
to be armed with a firearm. 

B. Each security guard shall receive a card issued by the department in the security guard's 
name with:a definite expiration date that shall be carried by the security guard at all times when 
the security guard is performing duties that require the security guard to be registered pursuant 
to the provisions of this section. A security guard is not required to obtain a new card each time the 
security guard changes employment. 


History: Laws 2007, ch. 115, § 15. section 61-27B-15 NMSA 1978. See the compiler's note fol- . 
Cross references. — For definition of "security guard", lowing 61-27B-1 NMSA 1978." 

see 61-27B-2 NMSA 1978. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch, 115, § 15 was en- see 61-27B-36 NMSA 1978. ‘ 

acted as a new section 61-27A-6.8 NMSA 1978. It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 


been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 


61-27B-16. Security guard; level one; registration; requirements. 
(Repealed effective July 1, 2024.) 


A. On or after July 1, 2007, every individual seeking employment or employed as a level one 
security guard shall file an application for registration.with the department. 

B. The department shall issue a registration for a level one security guard to an individual 
who files a completed application accompanied by: the required fees and who submits satisfactory 
evidence that the. applicant: 

(1) is at least eighteen years of age; 

(2) is of good moral character; 

(3) has successfully completed an examination as required by department rule; 

(4) has not been convicted of a felony or an offense involving dishonesty, an offense involv- 
ing an intentional violent act or the illegal use or possession of a deadly weapon and has not been 
found to have violated professional ethical standards; 

(5) has completed a curriculum approved in department rule consisting of level one secu- 
rity guard training prior to being placed on a guard post for the first time as a level one security 
guard; that training may be provided by: 

(a) a public educational institution in New Mexico or an educational institution li- 
censed by the higher education department pursuant to the Post-Secondary Educational Institu- 
tion Act [21-23-1 NMSA 1978]; 

(b) an in-house training program provided by a tinenged pirate patrol company using 
a curriculum approved by the department; or 

(c) any other department-approved educational ORE And using a curriculum ap- 
proved by the department and complying with department standards set forth in department 
rules; . 
(6) is employed by a private patrol company under the direct supervision of a licensed 
private patrol operator, a level three security guard or a private patrol operations manager; and 

(7) meets other requirements set forth in department rules. 

C. A private patrol company shall notify the department within thirty days from the date of 
termination of a level one security guard of the employment termination. 
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History: Laws 2007, ch. 115, § 16. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 16 was en- see 61-27B-36 NMSA 1978, 
acted as a new section 61-27A-6. 9 NMSA 1978. It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 


been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 
section 61-27B-16 NMSA 1978. See the compiler's note fol- ; 
lowing 61-27B-1 NMSA 1978. 


61-27B-17. ‘Security guard; level two; registration; requirements. 
‘-" (Repealed effective July 1, 2024.) 


A. On or after July 1, 2007, every individual seeking employment or employed as a level two 
security guard shall file an application for registration with the department. 

B. The department shall issue a registration for a level two security guard to an individual 
who files a completed application accompanied by the required fees and who submits satisfactory 
evidence that the applicant: 

(1) meets the requirements to be orahited registration as a level one ernodtrity guard and 
maintains in good standing a current registration as a level one security guard; 

(2) has successfully completed:an examination as required by department rule; 

(3) possesses a high school diploma or its equivalent; 

(4) .in addition'to the training required to be registered as a level one security guard, has 
completed a curriculum approved in department rule of level two security guard training prior to 
being placed on a guard post for.the first time as a aes two security Ha that training may be 
provided by: 

(a) a publiceducational institution in Neer Mexico or an edticatiohal institution li- 
censed by the higher education department pursuant to the Post-Secondary ee Institu- 
tion Act [21-28-1 NMSA 1978]; 

(b) anin-house training program provided by a licensed private patrol company using 
a curriculum approved by the department; 

(c) the New Mexico law enforcement academy; or 

(d) any other department-approved educational institution using a curriculum ap- 
proved by the department and complying with department standards set forth in department rules; 

-... (5) is-employed by a private patrol company under the direct supervision of a licensed 
private patrol operator, a.level three security guard or.a private patrol operations manager; and 

(6) meets other requirements set forth in department rules. 

C. A private patrol company shall notify the department within thirty days from the date of 
termination of a level two atari ies of the employment termination. 


History: Laws 2007, ch..115, § 17. Delayed oct — For delayed repeal of the section, 
Compiler's note, — Laws 2007, ch. 115, § 17 was en- see 61-27B-36 NMSA 1978, 
acted as a new section 61-27A-6,10 NMSA 1978. It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 


been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 
section 61-27B-L7 NMSA 1978. See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


61-27B-18. Security guard; level three; registration; requirements. 
(Repealed effective July 1, 2024.) 


A. On or after July 1, 2007, every individual seeking employment or employed as a level three 
security guard shall file an application for registration with the department. 

B. The department shall issue a registration for a level three security guard to an individual 
who files a completed application accompanied by the required fees and who submits satisfactory 
evidence that the applicant: 

(1) is at least twenty-one years of age; 

(2) meets the requirements to be granted registration as a level two security guard and 
maintains in good standing a current registration as a level two security guard; 

(8) has successfully completed an examination as required by department rule; 
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(4) possesses a high school diploma or its equivalent; 

(5). in addition to the training required to be registered as a nas two S aeuletty guard and 
before the applicant shall be placed for the first time at a guard post as a,level three security 
guard, has completed a curriculum approved by the department consisting of the minimum train- 
ing for firearm certification prescribed by the department; provided that the additional training 
required by the department is provided by: 

(a)...a public educational institution in, New Mexico or an educational institution li- 
censed by the higher education department pursuant to the Post-Secondary Educational Institu- 
tion Act; 

(b) anin-house training program aurea by a licensed private patrol eis using 
a curriculum approved by the department; 

(c). the New Mexico law enforcement sdadbiies’ or . 

(d) any other department-approved educational institution using a efuicicntitat approved 
by the department and complying with department standards set forth in department rules; 

(6) is firearm certified by the New Mexico law enforcement-academy or the national rifle 
association; 

(7) is,employed by a private patna company: te the, direct supervision of a’ licensed 
private patrol operator, another level three security guard or a private patrol operations manager; 

(8) beginning on July 1, 2009, has successfully passed a psychological evaluation a as pre- 
scribed by the department to determine suitability for carrying firearms; and: 

(9), meets other requirements set forth in department rules. . 

C. A private patrol company shall notify the department within thirty days from the date of 
termination of a level two security guard of the employment termination. 


History: Laws 2007, ch. 115, § 18. Delayed repeal. — For delayed repeal of the section, 
Compiler's note, — Laws 2007, ch, 115, § 18 was en- see 61-27B-36 NMSA 1978. 


acted as a new section 61-27A-6.11 NMSA 1978, It has Effective dates. — Laws 2007, ch, 115, § 38, makes the 
been codified by the compiler of the NMSA 1978 as a new section ing July 1, 2007. 

section 61-27B-18 NMSA 1978. See the compiler's note fol- 

lowing 61-27B-1 NMSA 1978. 


61-27B-19. Special event permit; nonresident security guard procedure; 
qualifications; prohibited (Repealed effective July 1, 2024.) © 


A. A private patrol company employing a nonresident security. guard tenmenpivily) for a special 
event shall apply to the department for and may be issuedaispecial:event permit for each nonresi- 
dent security guard qualified to be employed at the special event. 

B. A special event permit is issued for a specific nonresident security guard and a specific spe- 
cial event and shall not be transferred to another security Jig! or used for a special event other 
than for the special event for which the permit is issued. 

C. To be issued a special event permit, a private patrol company shall provide the dSpeir inion 
with a description of the special event, its location and the dates on which the temporary non- 
resident security guard will be employed to provide services at the special event. A special event 
permit shall bear the name of the private patrol company and contact.information, the name of the 
nonresident security guard, the name of the special event for which it is issued, the dates of the 
special event and other pertinent information required by the department. 

D. A special event permit shall be issued only to an individual who qualifies for a level one or 
higher security guard registration and who: 

(1) is not a resident.of New.Mexico; 
(2) does not hold a registration as.a security guard in New Mexico; and 
(3) meets other requirements specified by the department. 

E. A special event permit requiring a security guard to carry a firearm shall aie be issued to 
an individual who is. qualified to be registered asa level three security guard.. 

F. Itis a violation of the Private Investigations Act [61-27B-1 NMSA 1978] for.a private patrol 
company to circumvent the registration process for .permanent, or long-term part-time employ- 
ment of security guards through use of the provisions of this section. 
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History: Laws 2007, ch. 115;§ 19. . 

Compiler's note. — Laws 2007, ch, 115; § 19 was en- 
acted as a new section 61-27A-6,12 NMSA 1978. It has 
been codified by the compiler of the NMSA 1978 as a new 
section 61-27B-19 NMSA 1978, See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


PRIVATE INVESTIGATIONS 


61-27B-21 


Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978. 

Effective dates. — Laws 2007, ch. 115, § 38, makes the 
‘section io pe tei 1, 2007. 


61-27B-20. Fees. (Repealed effective July 1, 2024.) 
A. Except as provided in Section 61-1-84 NMSA 1978, the department shall ostaneh a sched- 


ule of reasonable fees as follows: 
(1) private investigator fees: 


(a) application fee, not to exceed one hundred dollars ($100); 
(b) initial private investigator's license fee or license renewal fee, not to exceed three 


hundred dollars ($300); and 


(c) initial private investigations manager license fee or license renewal fee, not to 


exceed two hundred dollars ($200); 
(2) private patrol operator fees: 


(a) _application fee, not to exceed one hundred dollars ($100); 
(b) initial private patrol operator's license fee or license renewal fee, not to exceed 


three hundred dollars ($300); and 


(c) initial private patrol operations manager license fee or license renewal fee, not to 


exceed two hundred dollars ($200); 
(8) security guard fees: 


(a) level one or level two security guard registration fee or registration renewal fee, 


not to exceed fifty dollars ($50.00); and 


(b) level three security guard registration fee or registration renewal fee, not to eX- 


ceed seventy-five dollars ($75.00); 
(4) polygraph examiners: 


(a) application fee, not to exceed one hundred dollars ($100); 
(b) initial polygraph examiner's license fee or license renewal fee, not to exceed four 


hundred dollars ($400); and 


(c) examination fee, not to exceed one hundred dollars ($100); and 
(5) other fees applying to private investigators, private patrol operators and poly- 


graph examiners: 


(a) change in license fee, not to exceed two hundred dollars ($200); 
(b) late fee on license or registration renewals, not to exceed one hundred dollars 


($100): 


(c) . special event permit fee, not to exceed one hundred dollars ($100); and | 
(d) special event license fee for a private patrol company, not to exceed fifty dollars 


($50.00). 


B. Fees charged by the department shall not be increased prior to fiscal year 2009. 


History: Laws 2007, ch. 115, § 20; 2020, ch. 6, § 55. 

Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978. 

Compiler's note. — Laws 2007, ch. 115, § 20 was en- 
acted as’a new section 61-27A-7,1 NMSA 1978. It has 
been codified by the compiler of the NMSA 1978 as a new 
section 61-27B-20 NMSA 1978. See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


The 2020 amendment, effective July 1, 2020, provided 
an exception to the licensure fee for qualified military ser- 
vice members, their spouses and dependent children, and 
for certain veterans; and in Subsection A, in the introduc- 
tory clause, added "Except as epenriden i in Section 61-1-34 
NMSA 1978", 


61-27B-21. License and registration renewal. (Repealed effective July 1, 


2024.) 


ALA license or registration granted pursuant to the provisions of the Private Investigations 
Act [61-27B-1 NMSA 1978] shall be renewed by the department annually unless the term of the 
license is set by the department in rule to be a longer period. 
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B, A licensee or registrant with an expired license or registration shall not perform an activity 
for which a license or registration is required pursuant to the Private Investigations Act until the 
license or registration has been renewed or reinstated. 

C. The department may require proof of continuing education credits or other proof of compe- 
tency as a requirement of renewal or reinstatement of a license or registration. 

D. A license or registration issued to a ele Sane to the Private apc: pues Act shall 


not be transferred or assigned... *.| * vir te Rae ROTTS pep 
History: Laws 2007, ch. 115, § 21. | ‘Delayed repeal. — — For spite pe ie of the section, 
Compiler's note. — Laws 2007, ch. 115, § 21 was en- see 61-27B-36 NMSA 1978, 

acted as a new section 61-27A-8.1 NMSA 1978, It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 


been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 
section 61-27B-21 NMSA 1978. See the compiler's note fol- aM sey 
lowing 61-27B-1 NMSA 1978. 


61-27B-22. Display of license; notification of changes. (Repealed - 
effective July 1, 2024.) | 


A. A license shall at all times be posted in a conspicuous place i in a the principal place of busi- 
ness in New Mexico of the licensee. 

B. Acopy of the registration of each registrant employed by a ren investigation company or 
a private patrol company shall be maintained in the main New Mexico office of the company and 
in the branch office in which the registrant works. 

C. A registration card issued by the department shall at all times bei in the possession of and 
located on the person of a registrant when working. : 

D. A security guard shall wear the registration card on the outside of the guard's uniform so 
that the card is visible to others. 

E. A licensee, including owners, officers or directors of a private investigation company or a 
private patrol company, or a registrant shall notify the department immediately in writing of a 
change in the mailing or contact address of the licensee or registrant. 

F. Failure to notify the department within thirty days of changes required to be reported pur- 
suant to this section or failure to carry or display a registration as required i is grounds for suspen- 
sion of a license or registration. 


History: Laws 1993, ch. 212, § 9; § 61-27A-9 recom- a copy of his registration in the main New Mexico office 
piled as § 61-27B-22; Laws 2007, ch. 115, § 22. ; of the company and in the branch office where the regis- 
Delayed repeal. — For delayed repeal of the section, trant works, carry or wear a registration card issued by 
see 61-27B-36 NMSA 1978. the department, and immediately notify the department 
Recompilations. — For recompilation of this section, of changes of address and provides that a violation of this 
see compiler's note following 61-27B-1 NMSA 1978. section is grounds for suspension of a license or registra- 
The 2007 amendment, effective July 1, 2007, adds tion, ) 


new Subsections B to F to require a registrant to display 


61-27B-23. General operations provisions of companies; management; 
liability for employees' conduct; maintenance of records 
required; required and permitted activities; allowed 
categories of unlicensed employees. (Repealed effective 
July 1, 2024.) 


A. An owner of.a private investigation company providing services in New Mexico shall oper- 
ate, direct, control and manage that company provided that the owner is licensed as a private 
investigator. An owner of a private investigation company who is not licensed ‘as a private investi- 
gator shall employ a private investigator as a private investigations manager and shall turn over 
the operation, direction, control and management of the sein investigation ja ag to that 
manager. 
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B. An ‘owner-of a private patrol company providing services in New Mexico shall operate, di- 
rect, control and manage that company, provided that the owner is licensed as a private patrol 
operator or registered as.a level three security guard. An owner of a private patrol company who is 
not licensed.as a private patrol operator or registered:as a level three security guard shall employ 
a private patrol operations manager and shall turn over the operation, direction, control and man- 
agement of the private patrol company to that manager. 

C. A private investigation company or a private patrol company shall not Beem business 
under a fictitious name until the company has obtained the authorization for use of the name from 
the department. The department shall not authorize the use of a fictitious name that may gener- 
ate public confusion with the name of a public officer or agency or the name of an existing private 
investigation company or private patrol company. 

D.- A private investigation company’is liable for the conduct bf the company's deriglaveay in- 
cluding the conduct of its private investigations manager. 

E. A private patrol company is liable for the conduct of the company's employees, including the 
conduct of its private patrol operations manager. 

F. A private investigation company or a private patrol company shall maintain records of the 
qualifications, performance and training of all of its current and former employees as required by 
the department. The records are subject to inspection by the department upon reasonable notice to 
the owner or private investigations manager or private patrol operations manager. 

G.. Except as otherwise provided in this section, every employee of a licensed private investiga- 
tion company.or private patrol company shall be licensed or registered by the department. as em- 
ployees of the company with which the employee is employed; provided, however, that a licensee or 
registrant may work for more than one company concurrently. 

H. A licensee or registrant shall notify the department in writing within thirty, days of each 
change in the licensee's or registrant's employment. by filing an amendment to the licensee's or 
registrant's application obtained from the department. If a licensee or registrant ceases to be em- 
ployed by a private investigation company or.a private patrol company, the licensee or registrant 
shall notify the department in writing within thirty days from the date the licensee or registrant 
ceases employment with that company. 

I. .A private investigation company or a private patrol company shall notify the department 
within thirty days of a change in ownership structure or, if a corporation, a change in the member- 
ship of the board of directors. 

J. Employees of a private investigation company or a riage patrol company who are engaged 
exclusively to perform stenographic, typing, word processing, secretarial, receptionist, accounting, 
bookkeeping, information technology or other business applications or support functions and who 
donot perform the work of a private investigator, a private patrol operator or a security guard 
are not required to be licensed or registered pursuant to the Private Investigations Act [61-27B-1 
NMSA 1978]. | 

K. An individual who is not licensed or qualified to be employed as a private investigations 
manager or a private patrol operations manager shall not be employed to perform the duties re- 
quired of those managers. , 


History: Laws 2007, ch. 115, § 23. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch, 115, § 23 was en- see 61-27B-36 NMSA 1978. 
acted as a new section 61-27A-10.1 NMSA 1978, It has Effective dates. — Laws.2007, ch. 115, § 38, makes the 
been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 


section 61-27B-23 NMSA 1978. See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


prereae Bond required. (Repealed effective July 1, 2024.) 


A. A private investigation company shall file with the department a surety bond in the amount 
of ten thousand serge ($10, 000) executed by a surety company authorized to do business in this 
state. 

B. The owner or the chief executive officer of a private investigation company that provides 
personal protection or bodyguard services or the owner or the chief executive office of a private 
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patrol company shall maintain a general rari certificate of insurance in an amount required 
by the department. 

C. A surety bond in the amount of ten bhichesrental dollars ($10,000) or a ey liability dertiic 
cate of insurance executed and filed with the department pursuant to the Private Investigations 
Act [61-27B-1 NMSA 1978] shall remain in force:until the surety company issuing the bond or the 
certificate has terminated future indemnity by notice to the department. 


History: Laws 1993, ch. 212, § 11; § 61-27A-11 re-  . certificate of insurance in an amount required by the bat 


compiled as § 61-27B-24; Laws 2007, ch, 115, § 24. partment; 
Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978. ANNOTATIONS . 
Recompilations. — For recompilation of this section, fade ainodn tor bond re + its 
an : presents total liability of 
see compiler's note following 61-27B-1 NMSA 1978, surety regardless of the number of claims which may be 
The 2007 amendment, effective July 1, 2007, requires filed against the licensee. 1965 Op. Att'y Gen. No, 65-187, 
a private investigation company to file a surety bond in * Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
the amount of $10,000 and to maintain a general liability Jur. 2d Licenses and Permits 8§ 48, 49, 55. 


53 C.J.S. Licenses § 42, 


61-27B-25. Prohibited acts. (Repealed effective July 1, 2024.) _ 


A. A licensee or registrant may divulge to a law enforcement officer or district attorney, the 
attorney general or the attorney general's representatives information the licensee or registrant 
acquires concerning a criminal offense, but the licensee or registrant shall not divulge to any other 
person, except as the licensee or registrant is required by law, information acquired by the licensee 
or registrant except at the direction of the licensee's or registrant's employer or the client for 
whom the information was obtained. ) 

B. No licensee or registrant shall knowingly make a false report to the licensee's or Tepistants 
employer or the client for whom the information was being obtained. 

C. No written report shall be submitted to a client except by the licensee, or a person autho- 
rized by the licensee, and the person submitting the report shall exercise diligence in ascertaining 
whether the facts and information of the report are true and correct. 

D. No private investigator, private investigations manager or private investigations employee 
shall use a badge in connection with the official activities of the licensee's or employee's employ- 
ment for a private investigation company. 

E. No licensee or registrant shall use a title or wear a uniform, use an insignia, use an identifica- 
tion card or make a statement with the intent to give an impression that the licensee or registrant is 
connected in any way with the federal or state government or a political subdivision of either. 

-F. No private patrol operator licensee, private patrol operations manager or level three secu- 
rity guard shall use a badge except when engaged in guard or patrol work and while wearing a 
uniform. 

G. No licensee or registrant shall appear as an assignee party in a proceeding involving a 
claim and delivery action to recover or possess property or action for foreclosing a chattel mort- 
gage, mechanic's lien, materialman's lien or any other lien. 

H. A polygraph examiner shall not ask questions during the course of a polygraph examination 
relative to sexual affairs of an examinee, the examinee's race, creed, religion or union affiliation or 
an activity not previously and specifically agreed to by written consent. 


History: Laws 1998, ch. 212, § 12; § 61-27A-12 re- ANNOTATIONS 
compiled as § 61-27B-25; 2007, ch. 115, § 25. rh ue. e . : 
Delayed repeal. — For delayed repeal of the section, Liability for malicious prosecution. — Since a de- 
see 61-27B-36 NMSA 1978. fendant cannot be held liable for malicious prosecution 
Recompilations. — For recompilation of this section, unless he takes some active part in instigating or encour- 
see compiler's note following 61-27B-1 NMSA 1978. aging prosecution, a private investigator's submission of 
The 2007 amendment, effective July 1, 2007, prohib- a copy of his report concerning the plaintiff's activities to 
its the use of badges by private investigations managers, the district attorney's office for possible further investiga- 
private investigations employees, private patrol opera- tion, which he is authorized to do under this section, does 
tions managers and level three security guards. not amount to the institution of criminal proceedings. 


Zamora v. Creamland Dairies, Inc,, 1987-NMCA-144, 106 
N.M. 628, 747 P.2d 923. 
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61-27B-26. Denial, suspension or revocation of license or registration. 
(Repealed effective July 1, 2024.) 


In accordance with procedures contained in the Uniform Licensing Act [61-1-1 NMSA 1978], the 
department may deny, suspend or revoke a license or registration held or applied for under the 
Private Investigations Act [61-27B-1 NMSA 1978] or reprimand or place on probation a licensee or 
registrant upon grounds that the licensee, registrant or applicant: 

A. made a false statement or gave false information in connection with an application for a 
license or registration or renewal or reinstatement of a license or registration; 

B. violated a provision of the Private Investigations Act; 

C,. violated a rule of the department adopted pursuant to the Private Investigations Act; 

D. has been convicted of a felony or any crime involving dishonesty or illegally using, carrying 
or possessing a deadly weapon; 

E. impersonated or permitted or aided and abetted an employee of a private investigation 
company or private patrol company to impersonate a law enforcement officer or employee of the 
United States or of a state or political subdivision of either; 

F, committed or permitted an employee of a private investigation company ora private patrol 
company to commit an act while the license or registration of the person licensed or registered pursu- 
ant to the Private Investigations Act was expired that would be cause for the suspension or revocation 
of a license or registration or grounds for the denial of an application for a license or registration; 

G. willfully failed or refused to render to a client services or a report as. agreed between the 
parties, for which compensation has been paid or tendered in accordance with the agreement of 
the parties; 

H. committed assault, battery or kidnapping or used force or violence on a person without 
justification; 

I. knowingly violated or advised, encouraged or assisted the violation of a court order or in- 
junction in the course of business of the licensee or registrant; 

J. “knowingly issued a worthless or otherwise fraudulent payroll check that is not redeemed 
within two days of denial of payment by a bank; 

K. has been chronically or persistently inebriated or addicted to the illegal use of dangerous or 
narcotic drugs; 

L. has been adjudged mentally incompetent or insane by regularly Prstitutsd authorities; 

M. while unlicensed, committed or-aided and abetted the commission of any act for which a 
license is required under the Private Investigations Act; or 

N. has been found to have violated the requirements of a state or federal i tax or employee 
benefit law or rule. 


History: Laws. 1993, ch. 212, § 13; § 61-27A-13 re- 
compiled as § 61-27B-26; Laws 2007, ch. 115, § 26. 

Delayed repeal. — For delayed repeal of the section, 
see 61-27B-36 NMSA 1978. 

Recompilations. — For recompilation of this section, 
see compiler's note following 61-27B-1 NMSA 1978. 
_ The 2007 amendment, effective July 1, 2007, autho- 
rizes the department to reprimand or place on probation 
licensees and registrants on grounds that include dishon- 
esty and violations of state or federal labor, tax or em- 
ployee benefit law or rule. 


ANNOTATIONS 


Effect of gubernatorial pardon on eligibility for 
license. — An unconditional gubernatorial pardon allows 
a person convicted of a felony to be eligible for licensure as 
a private investigator. However, if authorized by statute 
or regulation, a pardoned felon's character in the acts un- 
derlined the conviction may be considered in certification 
or licensing. 1992 Op. Att'y Gen. No, 92-09, 


61-27B-27. Hearing; penalties. (Repealed effective July 1, 2024.) 


A. A person who is denied a license or registration or who has a license or registration sus- 
pended or revoked shall be entitled to a hearing before the department if within twenty days after 
the denial, suspension or revocation a request for a hearing is received by the department. The 
procedures of the Uniform Licensing Act shall [61-1-1 through 61-1-31 NMSA 1978] be followed 
pertaining to the hearing to the extent that they do not conflict with the provisions of the Private 
Investigations Act. 
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B. In accordance with the provisions of the Uniform Licensing Act, and in addition to other 
penalties provided by law, the department;may impose the following: 
(1) for a violation of the Private Investigations Act, a civil penalty not to exceed one a 
sand dollars ($1,000) for each violation; and © 
- (2). against a person who is found by the department to be engaging in a practice uit 
by the department without an pecan: “ani, license or registration, civil penalties not se exceed two 
thousand dollars ($2,000). 


History: Laws 1993, ch. 212; § 14; § 61-27A-14 re- regulated by the department of regulation and licensing 


compiled as § 61-27B-27; Laws 2007, ch, 115, § 27; without a license from $1,000 to $2,000; and. in Subsec- 
2017, ch. 52, § 9. tion B, Paragraph B(2), after "not to exceed", deleted "one 
Delayed repeal, — For delayed repeal of the section, thousand dollars ($1,000)" and added "two thousand dol- 
see 61-27B-36 NMSA 1978. ; ‘lars ($2,000)". 
Recompilations, — For recompilation of this section, The 2007 amendment, effective July 1, 2007, adds a 
see compiler's note following 61-27B-1 NMSA 1978, new Subsection B that authorizes the department to im- 
The 2017 amendment, effective June 16, 2017, raised pose op pea 


the maximum civil penalty for engaging in a practice 


61-27B-28. License not transferable. (Repealed effective July 1, 2024.) 


A. A license or registration issued pursuant to the Private Shi ets Sa Lei 27B-1 NMSA 
1978) shall not be transferred or assigned. 

B. The department shall adopt by rule procedures for changes in the name or sel dail ein eat of 
a private investigation company or private patrol company. If the private investigation company 
or private patrol company fails to comply with the procedures established by department rule, 
the private investigation company or private patrol company shall be considered to be operating 
without a license. 


History: Laws 1998, ch. 212, § 16; § 61-27A-16 re- The 2007 amendment, effective July 1, 2007, adds a 


compiled as § 61-2'7B-28; Laws 2007, ch. 115, § 28. >. new Subsection B that requires the department to adopt 
Delayed repeal. — For delayed repeal of the section, rules for changes in the name or management of a private 
see 61-27B-36 NMSA 1978. investigation company or private patrol company. 


Recompilations, — For recompilation of this section, 
see compiler's note following 61-27B-1 NMSA 1978. 


61-27B-29. Local regulations. (Repealed geraetaye July 1: 2024.) 


The provisions of the Private Investigations Act [61-27B-1 NMSA 1978] shall not fieevent the 
local authorities of a city or county by ordinance and within the exercise of the police power of the 
city or county from imposing local ordinances upon a street patrol special officer or on a person 
licensed or registered pursuant to the Private Investigations Act if the ordinances are consistent 
with that act. fey 


History: Laws 1993, ch. 212, § 17; § 61-27A-17 re- ANNOTATIONS 
compiled as § 61-27B-29; Laws 2007, ch. 115, § 29. a M digi 
Delayed repeal. — For delayed repeat of the section, Cities prohibited from regulating certain investi- 
see 61-27B-36 NMSA 1978. . gative businesses and occupations. — With the excep- 
Recompilations. — For recompilation of this section, tion of this section, cities may not regulate the businesses 
see compiler's note following 61-27B-1 NMSA 1978. and occupations which are included in the Private Inves- 
The 2007 amendment, effective July 1, 2007, per- tigators Act (former Sections 61-27-1 to 61-27-49 NMSA 
mits local authorities to impose local ordinances on per- 1978). 1965 Op. Att'y Gen. No. 65-176. 
sons licensed or registered under the Private Investiga- Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
tomelAet ' Jur, 2d Licenses and Permits § 130. 


53 C.J.S. Licenses §§ 9 to 12. 


61-27B-30. Fund established. (Repealed effective July 1, 2024.) 


A. The "private investigations fund" is created in the state treasury. 
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B. All license and registration fees received by the department pursuant to the Private Inves- 
tigations Act [61-27B-1 NMSA 1978] shall be deposited in the fund and are appropriated to the 
department to be used for the administration and implementation of that act. 

C.. The state treasurer shall invest the fund as other state funds are invested, and all income 
derived from investment of the fund shall be credited to the fund. * 

D. All balances in the fund shall remain in the fund and shall not revert to the general fund. 

E. The department shall administer the fund, and money in the fund shall be expended by 
warrant issued by the secretary of finance and administration on vouchers signed by the superin- 
tendent of regulation and licensing. | 

FE. No more than five percent of the fund shall be ated 7 the department for administration of 
the fund. . 


History: Laws 1998, ch. 212, § 18; § 61-27A-18 re- The 2007 amendment, effective July 1, 2007, creates 


compiled as § 61-27B-30; Laws 2007, ch. 115, § 30., the private investigations fund which is appropriated to 
Delayed repeal. — For delayed repeal of the section, the department and provides that no more than five per- 

see 61-27B-36 NMSA 1978. cent of the fund shall be used for administration of the 
Recompilations. — For recompilation of this section, fund, 


see compiler's note following 61-27B-1 NMSA 1978. 


61-27B-31. Firearms. (Repealed effective July 1, 2024.) 


A private investigator, a private patrol operator, a private investigations employee, a level three 
security guard or a private patrol operations employee may carry a firearm upon successful com- 
pletion of the mandatory firearm training required by rules of the department. 


History: Laws 2007, ch. 115, § 31. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 31 was en- see 61-27B-36 NMSA 1978. 
acted as a new section 61-27A-19.1 NMSA 1978. It has Effective dates. — Laws 2007, ch. 115, § 38, makes the 
been codified by the compiler of the NMSA 1978 as a new section effective July 1, 2007. 


section 61-27B-31 NMSA 1978, See the compiler's note fol- 
lowing 61-27B-1 NMSA 1978. 


61-27B-32. Penalties. (Repealed effective July 1, 2024.) 


A. A person who engages in a business regulated by the Private Investigations Act [61-27B-1 
NMSA 1978] who fraudulently makes a representation as being a licensee or registrant is guilty of 
a misdemeanor and if convicted shall be sentenced pursuant Section 31-19-1 NMSA 1978. 

B. An individual who fraudulently represents that the individual is employed by a licensee 
is guilty of a petty misdemeanor and if convicted shall be sentenced pursuant to Section 31-19-1 
NMSA 1978. 

C. -A person who violates a mandatory requirement, as set forth by the department in rule, of 
the Private Investigations Act, is guilty of a petty misdemeanor except as provided in Subsection A 
of this section and if convicted shall be sentenced pursuant to Section 31-19-1 NMSA 1978. 


History: Laws 1998, ch. 212, § 20; § 61-27A-20 re- The 2007 amendment, effective July 1, 2007, provides 
compiled as § 61-27B-32; Laws 2007, ch. 115, § 32. that licensees and registrants who are convicted of com- 
Delayed repeal. — For delayed repeal of the section, mitting the violations listed in this section shall be sen- 


see 61-27B-36 NMSA 1978. tenced pursuant to 31-19-1 NMSA 1978. 
Recompilations. — For recompilation of this section, 
see compiler's note following 61-27B-1 NMSA 1978. 


61-27B-33. Reciprocity. (Repealed effective July 1, 2024.) 


A The. department may enter into a reciprocity agreement with another state for the purpose 
of licensing or registering applicants to perform activities regulated by the Private Investigations 
Act [61-27B-1 NMSA 1978]. 
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B. An applicant from another state at the time of application for licensure or registration in 
New Mexico shall be licensed or registered in that other state to cig the services for which the 
applicant is seeking a New Mexico license or registration, 

C. The department may develop rules that allow for reciprocity ona pends or limited 
basis without requiring an applicant licensed or registered in another’ state subject to a reciproc- 
ity agreement to be licensed or registered in New Mexico; hero that the state of licensure’ or 
registration: 

(1) has licensure or registration requirements that meet or exceed. tboe of neil Messe 

(2) has no record of disciplinary action taken against the applicant in the last year; and 

(83) can verify that the applicant has engaged in activities for at least one year in the state 
with reciprocity that are required to be licensed or registered pursuant to the Private Investiga- 
tions Act. 


History: Laws 2007, ch. 115, § 33. Delayed repeal. — For adiayed repeal of the ‘section, 


Compiler's note. — Laws 2007, ch. 115, § 33 was en- see 61-27B-36 NMSA 1978. 
acted as a new section of the "Private Investigations Act. Effective dates. — Laws 2007, si 115, § 38, aeakss thé 
It has been codified by the compiler of the NMSA 1978 as section efiective: vas ba 1, 2007. 


a new section 61-27B-383 NMSA 1978. See the compiler's 
note following 61-27B-1 NMSA 1978. 


61- 27B-34. Background investigations. (Repealed effective July 1, 
2024. 2° . 


A. The department shall adopt rules that; ; 

(1) are developed in conjunction with the department of public safety that require back- 
ground investigations of all persons licensed or registered pursuant to the Private Investigations 
Act to determine if the person has a criminal history, 

(2) require all applicants for licensure or registration to be. fingerprinted only upon 
initial licensure or registration on two fingerprint cards or electronically as required for sub- 
mission to the federal bureau of investigation to conduct a national criminal history investiga- 
tion and for submission to the department of public sais to conduct a state criminal history 
investigation; 

(8) provide for an applicant to inspect or Srelleree the validity of the record et by 
the background investigation if the applicant is denied a license or registration; and 

(4) establish a fee for fingerprinting and conducting a background investigation for an ap- 
plicant. 

B.. Arrest record information received from the federal pura of investigation and department 
of public safety shall be privileged and shall not be disclosed to individuals not aiteatly mvolvedt in 
the decision affecting the specific applicant or employee. 

C. The applicant shall pay the cost of obtaining criminal history information eft the federal 
bureau of investigation and the department of public safety. 

D. Electronic live scans may be used for conducting criminal history investigations. 


History: Laws 2007, ch. 115, § 34; 2019, ch. 209, § 6. upon initial licensure or registration; in Subsection A, in 
Delayed repeal. — For delayed repeal of the section, Paragraph A(2), after "fingerprinted", added "only upon 
see 61-27B-36 NMSA 1978. initial licensure or registration". 


The 2019 amendment, effective Jaly 1, 2020, provided 
that applicants for licensure shall be fingerprinted only 


61-27B-35. Temporary provision; transition. 


A. A security guard, watchman, loss prevention officer or patrolman licensed pursuant to the 
Private Investigators and Polygraphers Act prior to July 1, 2007 shall apply for registration pursu- 
ant to the Private Investigations Act [61-27B-1 NMSA 1978] prior to October 31, 2007 to receive 
registration without meeting the examination or educational requirements of the Private Investi- 
gations Act. 
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B. Between July 1, 2007, and, October 31,:2007, an individual;shall be registered as a level 
three security guard without examination or further qualification by the regulation and licensing 
department if the individual: 

(1) | worked as a security guard; watchman, loss prevention officer or patrolman for the five 
years immediately preceding July 1, 2007 ran was seliden Soe by the regulation and licensing depart- 
ment to perform that work; and 

(2) was authorized pursuant to the Peivate Inveatidbclal Beil Polygraphers Act prior to 
July 1, 2007 to carry a firearm in the course of the individual's employment. 

C: A security guard, watchman, loss prevention officer or patrolman who is not qualified pur- 
suant to Subsection B of this section to be registered as a level three security guard shall be reg- 
istered by the regulation and licensing department as a level one security guard if the individual 
applies for registration pursuant to the Private Investigations Act between July 1, 2007 and Octo- 
ber 31, 2007, except as provided in Subsection D of this section. 

D. Ifthe regulation and licensing department finds, upon application by a security guard, watch- 
man, loss prevention officer or patrolman who is employed in that capacity prior to July 1, 2007, that 
the applicant has applied in a timely manner and presents exceptional circumstances, as determined 
by the regulation and licensing department, in which the applicant demonstrates cause for that appli- 
cant to be registered as a level two security guard, the department in its discretion may register the 
security guard applicant as a level two security guard without examination or further qualification. 

E. A private investigator or private patrol operator holding a certificate of deposit or surety 
bond in the sum of two thousand dollars ($2,000) shall be exempt from the bond provisions of the 
Private Investigations Act, provided that the private investigator's or private patrol operator's li- 
cense remains current and the holder remains in good standing with the regulation and licensing 
department. 

F. A rule adopted by the regulation and licensing department pursuant. to the Private Investi- 
gators and Polygraphers Act shall remain in effect until the regulation and licensing department 
adopts rules to implement the Private Investigations Act. 

G. The regulation and licensing department shall continue to register and license individuals 
pursuant to the Private Investigators and Polygraphers Act until July 1, 2007, or, if rules are not 
adopted by the regulation and licensing department.to implement the Private Investigations Act 
by July 1, 2007, until the regulation and licensing department adopts rules to implement the Pri- 
vate Investigations Act. However, rules shall be adopted and the regulation and licensing depart- 
ment shall begin to license and register applicants pursuant to the Private Investigations Act no 
later than September 1, 2007. 

H. Money in the private investigator and polygrapher fund is transferred on July 1, 2007 to 
the private investigations fund. 

I, Except as provided in Subsections C and D of this section, a person licensed or registered 
pursuant to the Private Investigators and Polygraphers Act prior to July 1, 2007 shall be licensed 
or registered pursuant to the Private Investigations Act on or after July 1, 2007 at a level of li- 
censure or registration equivalent to that level that the person held prior to July 1, 2007 without 
further training or examination; provided that the person: 

(1) applies for licensure or regisiralion AUTSL ARI to the Private Investigations Act no later 
than October 31, 2007; 

(2) shall be subject to any eats litany proceedings initiated prior to July 1, 2007 or 
disciplinary action resulting from the proceedings due to the licensee's or registrant's unethi- 
cal conduct or actions or inactions taken in violation of the Private Investigators and Polygra- 
phers Act; and 

- (8) remains otherwise eligible to be licensed or Feet tae pursuant to the Private Inves- 
tigations Act. 


History: Laws 2007, ch. 115, § 36. Delayed repeal. — For delayed repeal of the section, 
Compiler's note. — Laws 2007, ch. 115, § 36 was en- see 61-27B-36 NMSA 1978. 
acted as a new section of the Private Investigations Act. Effective dates. — Laws 2007, ch. 115, § 38, makes the 
It has been codified by the compiler of the NMSA 1978 as section effective July 1, 2007. 


a new section 61-27B-36 NMSA ‘1978, See the compiler's 
note following 61-27B-1 NMSA 1978. 
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61-28A-28 


61-27B-36. Termination of agency life; delayed repeal. (Repealed 


. effective July 1, 2024.) © 


The private investigations advisory board is terminated on July 1; 2023 pursuant to the Sunset 
Act [12-9-11 through 12-9-21 NMSA 1978]. The board:shall continue to operate according to the 
provisions of the Private Investigations Act until shies 1, 2024. Effective July 1, 2024, Chapter 61, 


Article 27B NMSA 1978 is repealed. 


History: Laws 2007, ch. 118, § 35; 2011, ch. 48, § 1; 
2017, ch. 52, § 11. 

The 2017 amendment, effective June 16, 2017, 
changed "July 1, 2017" to "July 1, 2028", and changed 
"July 1, 2018" to "July 1, 2024" in two places. 


The 2011 amendment, effective June 17, 2011, 
changed the termination, operation and repeal dates. 


ARTICLE 28 


Public Accountants 


(Repealed by Laws 1992, ch. 10, § 30.) 


61-28-1 to 61-28-34. Repealed. 


Repeals, — Laws 1992, ch. 10, § 30 repeals 61-28-1 to 
61-28-34, as enacted by Laws 1947, ch. 115, § 20; Laws 
1963, ch. 48, § 27; and as amended by Laws 1988, ch. 15, 
§§ 5, 7, 10; Laws 1987, ch. 236, §§ 1-29; Laws 1987, ch. 


333, § 11; and Laws 1988, ch. 23, § 1, relating to public ac- 
countants, effective May 20, 1992. For present comparable 
provisions, see 61-28B-1 NMSA 1978 et seq. 


ARTICLE 28A 


Public Accountancy 


(Repealed by Laws 1999, ch. 179, § 31.) 


61-28A-1 to 61-28A-28. Repealed. 


Repeals. — Laws 1999, ch. 179, § 31 repeals 61-28A-1 
to 61-28A-28 NMSA 1978, as enacted by Laws 1992, ch. 
10, §§ 1, 2, 4 to 7, 10 to 12, 14, 16, 20 to 23, 25, 26 and 28 
and Laws 1993, ch, 83, § 6, and as amended by Laws 1993, 
ch. 840, §§ 1 to 3 and 5 to 8 and Laws 1997, ch. 207, §§ 


1 and 2, relating to public accountancy, effective July 1, 
1999. For provisions of former sections, see 1998 Cumu- 
lative Supplement and 1993 Replacement Pamphlet. For 
present comparable provisions, see 61-28B-1 NMSA et 
seq. 


ARTICLE 28B 
1999 Public Accountancy Act 


Sec. 

61-28B-1. Short title. (Repealed effective July 1, 2024.) 

61-28B-2. Purpose. (Repealed effective July 1, 2024.) 

61-28B-3. Definitions. (Repealed effective July 1, 2024.) 

61-28B-4. Board created; terms; officers; meetings; re- 
imbursement. (Repealed effective July 1, 
2024.) 

61-28B-5. Board; powers and duties. (Repealed effective 
July 1, 2024.) 

61-28B-6. Fund created. (Repealed effective July 1, 
2024.) 

61-28B-7. Repealed. 


Sec. 

61-28B-8. Qualifications for a certificate as a certified 
public accountant. (Repealed effective 
July 1, 2024.) 

61-28B-8.1. Fingerprinting; criminal history background 
checks. (Repealed effective July 1, 2024.) 

61-28B-9. Issuance and renewal of certificate; mainte- 
nance of competency; nonresident main- 
tenance of competency requirements. (Re- 
pealed effective July 1, 2024.) 

61-28B-10, Repealed, 
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Sec. 


61-28B-20. 
61-28B-21. 
61-28B-22. 
61-28B-23. 
61-28B-24. 
61-28B-25. 
61-28B-26. 


61-28B-3 


Enforcement; administrative violations and 
remedies. (Repealed effective July 1, 2024.) 

Reinstatement. (Repealed effective July 1, 
2024.) 

Criminal _ penalties. 
July 1, 2024.) 

Single act evidence of practice. (Repealed ef- 
fective July 1, 2024.) 

Confidential communications. (Repealed. ef- 
fective July 1, 2024.) 

Working papers; client records. (Repealed ef- 
fective July 1, 2024.) 

Practice privilege and discipline for a cer- 
tificate holder from a state whose accoun- 


(Repealed _ effective 


Sec. ap 

61-28B-11. Certificates issued to holders of a certificate, 
license or permit issued by another state. 
(Repealed effective July 1, 2024.) 

61-28B-12. Registered public accountants and firms of 
registered public accountants, (Repealed 
effective July 1, 2024.) 

61-28B-13. Firm permits to practice, attest experience, 

f peer review. (Repealed effective July 1, 
2024.) 

61-28B-14. Appointment of- secretary of state as agent. 
(Repealed effective July 1, 2024.) 

61-28B-15. Enforcement procedures; investigations. (Re- 
pealed effective July 1, 2024.) 

61-28B-16. Enforcement procedures; hearings by the 
board, (Repealed effective July 1, 2024.) 

61-28B-17. Enforcement; unlawful acts. (Repealed: effec- 


tive July 1, 2024.) 
61-28B-18. Exemptions; unlawful acts. (Repealed effec- 
tive July 1, 2024.) © 
Business names; prohibitions. (Repealed ef- 
fective July 1, 2024.) 


61-28B-19, 


tancy statute is substantially equivalent. 
(Repealed effective July 1, 2024.) 
Fees. (Repealed effective July 1, 2024.) 
Criminal offender eligibility. (Repealed effec- 
tive July 1, 2024.) 
61-28B-29, Termination of agency life; delayed repeal. 
(Repealed effective July 1, 2024.) 


61-28B-27. 
61-28B-28. 


61-28B-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 28B NMSA 1978 may be cited as the "1999 Public Accountancy Act". 


History: Laws 1999, ch. 179, § 1.; 2007, ch. 219, § 1. 

The 2007 amendment, effective June 15, 2007, 
changes the statutory reference the act. 

Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


ANNOTATIONS 


Funds collected to be deposited with state trea- 
surer. — All funds collected by the state board of public 
accountancy under authority of this article (now Chap- 
ter 61, Article 28, NMSA 1978) are public funds which 
must be deposited with the state treasurer. N.M. State Bd. 
of Pub. Accountancy v. Grant, 1956-NMSC-068, 61 N.M. 
287, 299 P.2d 464 (decided under prior law). ; 

Contributions withdrawn only through appro- 
priations by legislature upon warrants. — Although 
there may be no language in any statute conferring upon 


the state: board of public accountancy authority to solicit 
members of its profession to make voluntary contribu- 
tions, once such contributions are deposited in the state 
treasury, where they become commingled with other funds 
of the board, they can only be withdrawn through appro- 
priations made by the legislature upon warrants drawn 
by the proper officer. N.M. State Bd. of Pub. Accountancy 
v. Grant, 1956-NMSC-068, 61 N.M. 287, 299 P.2d 464 (de- 
cided under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur. 2d Accountants § 1 et seq. 

Regulation of accountants, 
A:L.R.4th 1201, 

Application of statute of limitations to actions for 
breach of duty in performing services of public accoun- 
tant, 7A.L.R.5th 852. 

1C.J.S. Accountants § 4 et seq. 


70 ALR2d 433, 4 


61-28B-2. Purpose. (Repealed effective July 1, 2024.) 


The purpose of the 1999 Public Accountancy Act [61-28B-1 to 61-28B-29 NMSA 1978] is to pro- 
tect the public interest by regulating the practice of public accountancy. 


History: Laws 1999, ch. 179, § 2. 


Y 


Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978, 


61-28B-3, Definitions. (Repealed effective July 1, 2024.) 


As used in the 1999 Public Accountancy Act: 


A. "attest" means to provide the following sedis 
(1) an audit or other engagement performed in accordance with the statements on audit- 


ing standards; 


(2) a review of a financial statement performed in accordance with the statement on stan- 


dards for accounting and review services; 


(3) an engagement performed in accordance with the statements on standards for aiteatar 


tion engagements adopted by the board; and 
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(4) an engagement to be performed in accordance with the auditing standards of the pub- 
lic company accounting oversight board; 

B. "board" means the New Mexico public accountancy board; 

C. "certificate" means the legal recognition issued to identify a certified public accountant or a 
registered public accountant pursuant to the 1999 Public Accountancy Act or prior law; 

D. "certified public accountant" means a person. certified by this state, or by another state to 
practice public accountancy and use the designation; 

E. "compilation" means a service provided to management, applying docantithy and financial 
reporting expertise, in the presentation of financial statements and reports without undertaking 
to obtain or provide assurance that there are no material'modifications that should be‘made to the 
financial statements or reports to be in accordance with the applicable financial reporting frame- 
work; 

FE. "contingent fee" means a fee established for the performance of a service pursuant to an ar- 
rangement in which no fee will be charged unless a specific finding or result is attained or upon 
which the amount of the fee is dependent upon a finding or result. _onwneP Rt fee" does not mean 
a fee set by the court or a public authority on a tax matter; eniaus 

G. "director" means the ‘executive director of the board; 

H. "firm" means a sole proprietorship, professional corporation, partnership, limited liability 
company, limited liability partnership or other legal business entity that practices:public accoun- 
tancy; 

I. "licensee" means a person, certified public accountant, certified public accountant firm, reg- 
istered public accountant or registered public accountant firm authorized to do business in New 
Mexico pursuant to the provisions of the 1999 Public Accountancy Act or prior law; 

J. “peer review" means a study, appraisal or review of one or more aspects of the professional 
work of a firm by a certified public accountant who is not affiliated with the firm being reviewed; 

K. "permit" means the annual authority granted to practice as a certified public accountant 
firm or a registered public accountant firm; 

L. "practice" means performing or offering to perform public accountancy. for a client. or po- 
tential client by a person who makes a representation to the public as peing a pest holder or 
registered firm; 

M.. "public: accountancy" means the performance of one or more kinds of services involving 
accounting or auditing skills, including the issuance of reports on financial statements, the perfor- 
mance of one or more kinds of management, financial advisory or consulting services, the prepara- 
tion of tax returns or the furnishing of advice on tax matters; 

N. "registered public accountant" means a person who is registered by the yeiaes to practice 
public accountancy and use the designation; 

O. "report" means a written communication issued by an accountant or an accountant firm 
that: Jom th IPSS jet Kon 

(1) when used in reference to an audit, review or examination service, expresses or dis- 
claims an opinion or a conclusion as to whether subject matter is presented in accordance with 
specified criteria; and m | 

(2), when used in reference to a compilation, agreed-upon procedures service or other ser- 
vice that is not an audit, review or examination service, includes a statement or implication that 
the accountant or accountant firm that issued the report has special knowledge or competence in 
accounting or attest services such as by the use of names or titles indicating that the person or 
firm is an accountant or‘an accountant firm or by the contents of the report itself; and ° 

P. "substantial equivalency" means a determination by the board that the education, exami- 
nation and experience requirements for certification of another jurisdiction are comparable to or 
exceed the requirements of Paragraph (1) of Subsection A of Section 61-28B- 26 NMSA 1978, 


History: Laws 1999, ch. 179, § 3; 2000, ch. 91, § 1; definitions in, the Public Accountancy Act; in Subsection 
2008, ch: 30, § 1; 2017, ch. 12, § 1. A, in the introductory clatise, after "the following", deleted 
Delayed repeals, — For delayed repeal of this section, "financial statement"; and in Paragraph A(3), after "an 
see 61-28B-29 NMSA 1978, deleted "examination. of prospective, financial informa- 

The 2017 amendment, effective June 16, 2017, added tion" and added "engagement", and after "attestation en- 
the definition of "compilation" to, and clarified certain gagements", added "adopted by the board"; added a new 
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Subsection E and redesignated the succeeding subsec- ANNOTATIONS 
tions accordingly; in Subsection I, after "'licensee' means F 
a", added "person", and after "accountant firm", added Generally, as to public accountant. — A public ac- 
"authorized to do business in New Mexico pursuant to countant is one who. provides accounting or auditing, as 
the provisions of the 1999 Public Accountancy Act or prior opposed to bookkeeping, services on a fee basis, per diem 
law"; and in Subsection O, in the introductory clause, af- OF otherwise, for more than one employer. 1947-48 Op. 
ter report! means", deleted "an opinion or other writing Att'y Gen. No, 47-5050, : ; ; 
that:" and added "a written communication issued by an Providing auditing services for credit union 
accountant or an accountant firm that:", and deleted for- league members. — An individual not registered or 
mer Paragraphs O(1) through O(3) and added new Para- licensed as an accountant, who is employed by the New 
graphs O(1) and O(2), Mexico credit union league, and provides auditing services 
The 2008 amendment, effective May 14, 2008, added on behalf of the league for member credit unions, does not 
Paragraph (4) of Subsection A and Subparagraph (a) of hold himself out to the public as a public accountant, nor 
Paragraph (3) of Subsection N; deleted the definition of does he violate the public accountancy provisions. 1969 
person and of specialty designation; and in Subsection O, Op. Att'y Gen. No, 69-124. 
changed the reference to the 1999 Public Accountancy Act Am. Jur. 2d, A.L.R. and C.JS, references, — 1 Am. 
to Subsection A of Section 61-28A-26 NMSA 1978. dur, 20 Accountants} et eed, 
The 2000 amendment, effective July 1, 2000, added Construction and application of statutory provisions re- 
a new Subsection E and redesignated the remaining sub- specting persons who may prepare tax returns for others, 
sections accordingly. 10 A.L.R.2d 1443. 


Regulation of ‘accountants, 70 AiL.R.2d 483, 4 
A.L.R.4th 1201, 
1C.J.S. Accountants § 2. 


61-28B-4. Board created; terms; officers; meetings; reimbursement. 
(Repealed effective July 1, 2024.) 


A. The "New Mexico public accountancy board" ‘6 created. The board shall be administratively 
attached to the regulation and licensing department. The board shall consist of seven members ap- 
pointed by the governor who are citizens of the United States and residents of New Mexico. Four 
members of the board shall be certified public accountants or registered public accountants who 
have practiced for at least five calendar years immediately preceding their appointment to the 
board. Three members shall represent the public and shall not have ever held a certificate or per- 
mit to practice public accountancy in any state and shall not have ever had a significant financial 
interest, direct or indirect, in the public accountancy profession or in a firm, Public members)shall 
have professional or practical experience in the use of accounting services and financial state- 
ments, so as to be qualified to make judgments about the qualifications and conduct of persons 
subject to the provisions of the 1999 Public Accountancy Act [61-28B-1 NMSA 1978]. 

B. Members of the board shall serve for terms of three years or less, staggered in’a manner 
that the terms of not more than three members expire on January 1 of each year; provided that 
members appointed and serving pursuant to prior law on the effective date of the 1999 Public Ac- 
countancy Act shall serve the remainder of their terms. A vacancy on the board shall be filled by 
appointment by the governor for the unexpired term. Upon the expiration of a member's term of 
office, he shall continue to serve until his successor has been appointed and qualified. A profes- 
sional member of the board whose certificate is suspended or revoked shall automatically cease to 
be a member of the board. The governor may remove a member of the board for neglect of duty or 
other just cause. 

C. The board shall elect annually from among its members a chairman and other officers as 
the board determines. The board shall meet at'times and places as fixed by the board. A majority 
of the board constitutes a quorum. 

D. Members of the board may receive per diem and travel expenses as eievided in the Per 
Diem and Mileage Act [10-8-1 NMSA 1978], but shall receive no other ae cs perquisite or 
allowance. 


History: Laws 1999, ch. 179, § 4; 2003, ch. 408, § 28. the New Mexico public accountancy board. All contracts, 


Delayed repeals. — For delayed repeal of this section, , including certificates and registrations,.in effect for the 
see 61-28B-29 NMSA 1978. New Mexico state board of public accountancy shall be 

Transfers and references. — Laws 1999, ch. 179, § binding on the New Mexico public accountancy board. All 
30, effective July 1, 1999, provides that on July 1, 1999, references in law to the New Mexico state board of public 
all personnel, money, appropriations, property, records accountancy shall be construed as references to the New 
and other things»of value belonging to the New Mexico Mexico public accountancy board. 


state board of public accountancy shall be transferred to 
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The 2003 amendment, effective July 1, 2003, substi- 
tuted "The board shall be administratively attached to the 
regulation and licensing department. The board'shall con- 
sist" for "consisting" following "is created" near the begin- 
ning of Subsection A. é 


ANNOTATIONS 


Appointment to unexpired term, — Since plain- 
tiff could serve on the accountancy board only for the 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-28B-6 


remainder of the unexpired term to which she was ap- 
pointed on January 24, 2002, as the appointing gover- 
nor, did not have authority to appoint plaintiff to a term 
beyond December 31, 2002, the succeeding governor had 
authority to appoint plaintiff's successor. Roberts v. Rich- 
ardson, 2005-NMSC-007, 187 N.M. 226, 109 P.3d 765, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 1C.J.S, 
Accountants § 9. 


61-28B-5. Board; powers and duties. (Repealed effective July 1, 2024.) 


A. The board may: 


(1). appoint committees or persons to advise or assist it in carrying out the provisions of 


the 1999 Public Accountancy Act; 


(2) ‘retain its own counsel to advise and assist it in addition to advice and assistance pro- 


vided by the attorney general; 


(3). contract, sue and be sued and have and use a seal; 
(4) cooperate with the appropriate authorities in other states in investigation and en- 
forcement concerning violations of the 1999 Public Accountancy Act and comparable acts of other 


states; and 


(5); promulgate:rules in accordance with the State Rules Act [Chapter 14; Article 4 NMSA 
1978] to carry out the provisions of the 1999 Public Accountancy.Act, including rules governing the 
administration and enforcement of the 1999 Public Accountancy Act and the conduct of certificate 


and permit holders. 
By “The board shall: 


(1) maintain a registry of the names and addresses of certificate yt permit holders; 

(2) develop; in conjunction with the departmentiof public safety, rules requiring a criminal 
history background check of an applicant for initial or reciprocal certification in New Mexico as 
provided ‘for in the 1999 Public Accountancy Act; and 

(3) conduct disciplinary or licensure proceedings in Sperm with the Uniform Licens- 


ing Act [Chapter 61, Article 1 NMSA 1978]. 


History: Laws 1999, ch. 179, § 5; 2003, ch. 408, § 29; 
2007, ch. 219, § 2; 2022, ch. 39, § 95. 

Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the New Mexico public accountancy board is 
required to follow the provisions of the State Rules Act 
when promulgating rules and is required to follow: the 
provisions of the Uniform Licensing Act for licensing and 
disciplinary matters; in Subsection A, Paragraph A(5), de- 
leted "adopt and file" and added "promulgate rules", after 


"in accordance with", deleted "the Uniform Licensing Act 
and", and after "State Rules Act", deleted "rules"; and 1 in 
Subsection B, added Paragraph B(3). 

The 2007 amendment, effective June 15, 2007, adds 
Paragraph (2) of Subsection B. . 

The 2003 amendment, effective July 1, 2003, deleted 
former Paragraph A(1), concerning employment of direc- 


tor, and redesignated the subsequent paragraphs:accord- 


ingly. 
Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


61-28B-6. Fund created. (Repealed effective July 1, 2024.) 


A. The "public accountancy fund" is created, in the state treasury. All money received by the 
board and interest earned.on investment of the fund shall be credited to the fund. 

B. Payments from the public accountancy fund shall be made upon warrants: of the secretary 
of finance and administration pursuant to vouchers issued by the director in accordance with the 
budget approved by the department of finance and administration.’ 

C. Money in the fund shall be used only to pay the expenses of carrying out the provisions of 
the 1999 Public Accountancy Act [61-28B-1 NMSA 1978] and rules adopted pursuant to that act. 

D. All amounts paid into the fund are appropriated for expenditure by the board for the neces- 
sary expenses of the board for execution ofthe provisions of the Public Accountancy Act. The bal- 
ance remaining in the fund at the end of a fiscal year shall accumulate to the credit of the fund for 


use by the board for necessary expenses. 


History: Laws 1999, ch. 179, § 6. 


Delayed repeals. — For délayéd repeal of this section, 
see 61-28B-29 NMSA 1978. 
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61-28B-7. Repealed. 


Repeals, — Laws 2017, ch. 12, § 5 repealed 61-28B-7 accountant, effective June 16, 2017. For provisions of for- 
NMSA 1978, as enacted by Laws 1999, ch. 179, § 7, relat- mer section, see’ ‘the 2016 NMSA 1978 on NMOneSource 
ing to qualifications. fora certificate as a certified public com. 


61-28B-8. Qualifications for a certificate as a certified public 
accountant. (Repealed effective July 1, 2024.) 


A. An applicant for a certificate shall complete the application form provided by the board and 
demonstrate to the board's satisfaction that the applicant: 

(1) is of good moral character and lacks a history of dishonest or felonious acts; and 
(2) meets the education, experience and examination requirements of the board. 

B. The board may refuse to grant a certificate on the ground that the applicant failed to satisfy 
the requirement of good moral character. _ 

C. The education requirement for examination shall be a baccalaureate degree or its equiva- 
lent conferred by a college or university acceptable to the board, with thirty semester hours in ac- 
counting or the equivalent as determined by the board. An applicant for a certificate shall have at 
least one hundred fifty semester hours of college education or its equivalent earned at a college or 
university acceptable to the board. 

D. The examination for certification shall’ be offered continuously via a computer-based tést- 
ing system at a designated testing center and shall test an applicant's knowledge of the subjects 
of accounting and auditing and other related subjects as prescribed by the board. The board shall 
prescribe the method of applying for the examination and the dissemination of scores, and it shall 
rely on the American institute of certified public accountants for the grading of the examination. 
The board may use all or any part of the uniform certified public accountant examination services 
of the national association of state boards of accountancy to perform administrative services with 
respect to the examination. The board or its designee ‘shall report all eligibility and score data 
to the national candidate database, and it shall, to the extent possible, provide that the passing 
scores are uniform with passing scores of other states. 

EK. An applicant must pass all sections of the examination to qualify for a certificate. A passing 
scaled score for each section shall be seventy-five. Sections may be taken individually and in any 
order. Crédit for any section passed shall be valid for eighteen months from the actual date the ap- 
plicant took that section, without having to attain a minimum score on any failed test section and 
without regard to whether the applicant has taken other test sections. An applicant must pass all 
four test sections within a continuous eighteen-month period, which begins on the date that the 
first section passed.is taken. If all four test sections are not passed within the continuous eighteen- 
month period, credit for any test:section passed outside the eighteen-month period will expire, and 
that test section must be retaken. 

F. An applicant shall be given credit for examination sections passed i in another state if.such 
credit would have been given in New Mexico. 

G. The board may waive or defer requirements of this section regarding the circumstances 
in which sections of the examination must be passed, upon a showing that, by reason of circum- 
stances beyond the applicant's control, the applicant was unable to meet the requirement. . 

H. An applicant for initial issuance of a certified public accountant certificate shall show that 
the applicant has had at least one year of experience. This experience shall include providing ser- 
vice or advice involving the use of accounting, attest, management advisory, financial advisory, tax 
or consulting skills as verified by a certified public accountant who meets requirements prescribed 
by the board. The experience is acceptable if it was gained through employment i in government, 
industry, academia ¢ or public practice. 


~ History: Laws 1999, ch. 179, § 8; 2004, ch. 34, § 2; The 2020 amendment, effective May 20, 2020, required 


2008, ch. 30, § 2; 2020, ch. 27; § 1. the New Mexico public accountancy board to offer examina- 
Delayed repeals. —-.For delayed repeal of this section, tion for certification-as a certified public accountant contin- 
see 61-28B-29 NMSA 1978. uously via a computer-based testing system at a designated 


testing center, and removed certain limitations on testing; 
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in Subsection C, deleted "After July 1, 2008"; in Subsection 
D, after "shall be offered", added "continuously", and after 
"testing system", deleted "at least four times per year at a 
designated testing center" and added "at a designated test- 
ing center"; in Subsection E, after "in any order", deleted 
"An applicant may not take a failed test section within the 
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The 2008 amendment, effective May 14, 2008; deleted 
former Subsection C and added a new Subsection C. 

The 2004 amendment, effective March 2, 2004,-re- 
wrote Subsections D and E to provide for the examination 
to be offered four times a year by.a computer-based test- 
ing system instead of at least twice a year and to change 


same three-month examination window."; and deleted for- 
mer Subsections F and G, which provided for credit for por- 
tions of the certificate examination, and redesignated the 
succeeding subsections accordingly. 


the number time period for passing all four sections of the 
exam, added new Subsections F, G and H and redesig- 
nated former Subsections G and H as Subsections Iand J. 


61-28B-8.1. Fingerprinting; criminal history background checks, 
(Repealed effective July 1, 2024.) 


A. All applicants for certification as provided for in the 1999 Public Accountancy Act [61-28B-1 
NMSA 1978] shall: 

(1) be required to provide fingerprints on two fingerprint cards for submission to the fed- 
eral bureau of investigation to conduct a national criminal history background check and to the 
department of public safety to conduct a state criminal history check; 

(2) pay the cost of obtaining the fingerprints and criminal history background checks; and 

(3) have the right to inspect or challenge the validity of the record development by the 
background check if the applicant is denied certification as established by board rule. 

B. Electronic live scans may be used for conducting criminal history background checks... 

C. Criminal history records obtained by the board pursuant to the provisions of this section 
are confidential. The board is authorized to use criminal history records obtained from the federal 
bureau of investigation and the department of public safety to conduct background checks on ap- 
plicants for certification as provided for in the 1999 Public Accountancy Act. 

D. Criminal history records obtained pursuant to the provisions of this section shall not be 
used for any purpose other than conducting background checks. Criminal history records obtained 
pursuant to the provisions of this section and the information contained in those records shall not 
be released or disclosed to any other person or agency, except pursuant to a court order or with the 
written consent of the person who is the subject of the records. 

E. A person who releases or discloses criminal history records or information contained in 
those records in violation of the provisions of this section is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


IV, § 23, is effective June 15, 2007, 90 days after the ad- 
journment of the legislature. 

- Delayed repeals. — For delayed repeal of this Pape 
see 61-28B-29 NMSA 1978. 


History: Laws 2007, ch. 219, § 5. / 
Effective dates. — Laws 2007, ch. 219 contains no ef- 
fective date provision, but, pursuant to N.M: Const., art. 


61-28B-9. Issuance and renewal of certificate; maintenance of 
competency; nonresident maintenance of competency 
requirements. (Repealed effective July 1, 2024.) 


A. The board shall grant or renew a certificate upon application and demonstration that the 
applicant's qualifications are in accordance with the 1999 Public Accountancy Act or that they are 
eligible under the substantial equivalency standard provided in that act. 

B. The board may establish by rule for the issuance of annual certificates and may prescribe 
the expiration date of certificates. Failure to pay the renewal fee shall be cause for the board to 
withhold renewal of a certificate without prior hearing pursuant to the provisions of the Uniform 
Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. If the renewal fee and delinquency fee are not 
paid within ninety days after the expiration date of the license, the certificate shall be subject to 
cancellation, A certificate holder whose certificate has been canceled for failure to pay the annual 
renewal fee may secure reinstatement of the certificate only upon application and payment of the 
renewal fee and reinstatement fee and upon approval by the board. 
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C. The board shall grant or deny an onmaie for certification no later than one hundred 
twenty days after the complete application is filed. 

D. If an applicant appeals the decision of sack board to deny a certificate, the board may 
issue a provisional certificate for no longer than ninety days while the board reconsiders its 
decision. 

EK, To renew a certificate, a certificate bald shall ildicte satisfactory proof to the board of 
continuing professional education that.is designed to maintain competency. Continuing profes- 
sional education courses shall comply with board rules. The board may create an exception to 
the requirement to maintain continuing professional education for certificate holders who do not 
provide services to the public. A certificate holder granted such an exception must place the word 
"inactive" or "retired" adjacent to the certificate holder's certified public accountant title or regis- 
tered: public accountant title on a business card, letterhead or other document or device, except for 
a board-issued certificate. 

F, A nonresident certificate holder seeking to renew a certificate shall be determined to have 
met the continuing professional education requirement in this state if the nonresident has met 
the continuing professional education requirement in the state where the nonresident's principal 
place of business is located; provided that: 

(1) ‘the nonresident signs a statement on the renewal application that the nonresident has 
met the continuing professional education requirement in the state where the nonresident's prin- 
cipal place of business is located; and 1h 

(2) the state where the nonresident's principal place of business is located requires con- 
tinuing professional education. 

G. An applicant for initial issuance or renewal of a certificate pursuant to this section shall 
list all foreign and domestic jurisdictions in which the applicant has applied for or holds a des- 
ignation to practice public accountancy. The applicant shall also list any past denial, revocation 
or suspension of a certificate, license or permit. An applicant or certificate holder shall notify 
the board'‘in writing, within thirty days of the occurrence of any issuance, denial, revocation or 
suspension of a designation or commenqement of a disciplinary or enforcement action by any 
jurisdiction. | 


History: moan 1999, ch. 179, § 9; 2005, ch. 84, § 1; 
2017, ch, 12, § 2. 

Delayed repeals, — For,delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, al- 
lowed a nonresident accountant. to meet continuing.edu- 
cation requirements in New Mexico if the nonresident 
accountant meets the requirements in the state where 
the nonresident accountant's primary place of business i is 
located; in the cathline, after "competency", added "non- 
resident maintenance of competency requirements"; in 


Subsection E, after "adjacent to", deleted "his" and added ; 


61-28B-10. acinar a 


Repeals. — Laws 2008, ch. 30, § 7 repealed 61-28B-10 
NMSA 1978, as enacted oy Laws 1999, ch. 179, § 10, re- 
lating to the use of specialty designations by certificate 


"the certificate holder's"; and added a new Subsection F, 
and redesignated former Subsection F as Subsection G. 

The 2005 amendment, effective July 1, 2005, provides 
that failure to pay a renewal fee is cause for the non- 
renewal of a certificate without a prior hearing, that a 
certificate is subject to cancellation if the renewal fee and 
delinquency fee is not paid within ninety days after expi- 
ration of the license and that a certificate that has been 
cancelled for failure to pay the annual renewal fee may 
be reinstated only upon application and payment of the 
renewal fee and a reinstatement fee and upon approval 
by the board. 


holders, effective May 14, 2008. For provisions of former 
section, see the 2007 NMSA 1978 on NMOneSource.com. 


61-28B-11. Certificates issued to holders of a certificate, license or 
‘permit issued by Pa state. hy eta effective July 1, 


2024.) » 


A. The board may issue a certificate to a holder of a certificate, license or permit issued by an- 


other state upon a showing that the applicant: 


(1). passed the examination required for issuance of the applicant's certificate with obadee 
that would have been passing grades at the time in New Mexico; 
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(2). passed the examination upon: which the applicant's out-of-state certificate was based 
and has two years of experience acceptable to the board or meets equivalent requirements pre- 
scribed by board rule, within the ten years immediately preceding the application; and 

(3) . if the applicant's certificate; license or permit was issued more than four years prior to 
application, has fulfilled the board's requirements of continuing professional education. 

B. A person licensed by another state who wishes to establish a principal place of business in 
New Mexico shall apply to the board for a certificate prior to establishing the business: The board 
may issue a certificate to the person if the person provides proof from a board-approved national 
qualification appraisal service that the person's certified public accountant qualifications are sub- 
stantially equivalent:to the certified public accountant certification requirements of Paragraph (1) 
of Subsection A of Section 61-28B-26 NMSA 1978. : . 

C.- The board may issue a certificate to a holder of a substantially equivalent aee designa- 
tion; provided that: 

(1) the foreign authority that granted the designation makes similar provision to’allow a 
person who holds a valid certificate issued by New Mexico to obtain Rock foreign authority's com- 
parable designation; ) ) 

(2) the foreign Nagion ation 

(a) was duly issued by a foreign dtuthoniter that meu: the: aot of public ac- 
countancy and the foreign designation has not expired or been revoked or suspended; 

(b) entitles the holder to issue reports upon financial statements; and 

(c)) was issued upon the basis of educational, examination: and experience require- 
ments established by the foreign authority or by law; and . 

(8) «the applicant: » 

(a) sreceived the designation based on: pai ner el and dieainbtbar standards sub- 
stantially equivalent to those in saie in: New Mexico at the time the foreign eigen was 
granted; ' 
(b) fined an experience requirement’ in the jurisdiction that dninted the foreign 
designation that is substantially equivalent to the requirement provided for in the 1999 Public 
Accountancy Act [61-28B-1 NMSA 1978] or has completed four years of professional experience in 
New Mexico or meets equivalent requirements prepertbed by the boare within the ten Aba im- 
mediately preceding the application; and 

“(c) passed'a uniform qualifying examination on ist cae and an examina- 
tion on the laws, rules and code of ethical conduct in effect in New Mexico that is acceptable to the 
board. 

D. An’applicant for initial issuance or renewal of a eartiAdate pursuant to this gabeiod shall list 
all foreign and domestic jurisdictions in which the applicant has applied for or holds a designation 
to practice public accountancy. The applicant shall also list any past denial, revocation or suspen- 
sion of a certificate, license or permit. An applicant or certificate holder shall notify the board in 
writing, within thirty days of the occurrence of any issuance, denial, revocation or suspension of a 
designation or commencement of a disciplinary or enforcement action by any jurisdiction. 

EK. The board has the sole authority to interpret the application of the poi sions of this section. 


History: Laws 1999, ch. 179, § 11; 2008, ch. 30, § 3, Subsection A that the paves not qualify for reciproc- 
Delayed repeals. — For delayed repeal of this section, ity pursuant to the substantial equivalency standard and 
see 61-28B-29 NMSA 1978. in Subsection B, changed the reference to the1999 Pub- 
The 2008 amendment, effective May 14, 2008, in lic Accountancy Act to Subsection A of Section 61-28A-26 


Subsection A, deleted the condition for the application of NMSA 1978. 


61-28B-12. Registered public accountants and firms of registered public 
accountants. (Repealed effective July 1, 2024.):) 


A, A-person who on July 1, 1999 holds a certificate as a registered public accountant issued 
pursuant to prior New Mexico law shall be entitled:to have his certificate renewed upon fulfill- 
ment of the continuing professional education requirements; or ame and payment of fees a 
scribed for certificate renewal. ) ) 
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B. A registered public accountant firm holding a permit issued pursuant to prior New Mexico 
law shall be entitled to have its permit renewed pursuant to the requirements for permit renewal 
for a certified public accountant firm in the 1999 Public Accountancy Act [61-28B-1 NMSA 1978]. 

C. As long as a registered public accountant and a registered public accountant firm hold a 
valid certificate and permit, they shall be entitled to perform attest services to the same extent 
as a certified public accountant and certified public accountant firm. In addition, they shall be en- 
titled to use the titles "registered public accountant" and "registered public accountants", but no 
other title. 


History: Laws 1999, ch. 179, § 12. Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


61-28B-13. Firm permits to practice, attest experience, peer review. 
(Repealed effective July 1, 2024.) 


A. The board may grant or renew a permit to practice as a certified public accountant firm to 
an applicant that demonstrates its qualifications in accordance with this section. 

B. A permit issued pursuant to this section shall be required for the following: 

(1) a firm with an office in New Mexico performing attest services as defined by the 1999 
Public Accountancy Act; 

(2) a firm with an office in New Mexico that uses the title "CPA" or "CPA firm"; or 

(3) a firm that does not have an office in New Mexico but offers or renders attest services 
for a client in New Mexico, except as provided in Subsection C of this section. 

C. A firm that does not have an office in New Mexico may offer or render attest services for a 
client in New Mexico and may use the title "CPA" or "CPA firm" without a permit issued pursuant 
to this section only if: 

(1) the firm offers or renders the services through a person with practice privileges under 
Section 61-28B-26 NMSA 1978; provided that the firm can lawfully perform the services in the 
state where the person's primary place of business is located; 

(2) the firm meets the requirements of Paragraph (1) of Subsection H of this section; and 

(3) the firm meets the requirements of Subsection L of this section. 

D. A firm not subject to the requirements of Subsection B or C of this section may perform 
other nonattest professional services while using the title "CPA" or "CPA firm" in New Mexico 
without a permit issued pursuant to this section only if: 

(1) the firm performs services through a person with practice privileges PUreSUBNE to Sec- 
tion’ 61-28B-26 NMSA 1978; and 

(2) the firm can lawrully perform services in the abate that is the firm's Bat place of 
business. 

E. Permits shall be issued and renewed for periods of not more than two years, expiring on 
June 30 of the year of expiration. Failure to pay the renewal fee shall be cause for the board to 
withhold renewal of a permit without prior hearing pursuant to the provisions of the Uniform Li- 
censing Act [61-1-1 through 61-1-31 NMSA 1978]. If the renewal fee and delinquency fee are not 
paid within ninety days after the expiration of the permit, the permit shall be subject to cancella- 
tion. A firm whose permit has been canceled for failure to pay the annual renewal fee may secure 
reinstatement of the permit upon application and payment of the renewal fee and upon approval 
by the board. 

F. The board shall grant or deny an application for a permit no later than ninety days after the 
complete application is filed. 

G. If an applicant appeals the decision of the board to deny a permit, the board may isstie a 
provisional permit for no longer than ninety days while the board reconsiders its decision. 

H. An applicant for initial issuance or renewal of a permit shall demonstrate that: 

(1) a simple majority of the ownership of the firm, in terms of financial interests, profits, 
losses, dividends, distributions, options, redemptions and voting rights of all partners, officers, 
shareholders, members or managers, belongs to holders of a certificate who are licensed in some 
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state. A partner, officer, shareholder, member or manager, whose principal place of business is in 
New Mexico, and who performs professional services in New: Mexico, must hold a valid:certifi- 
cate. The firm and all owners must comply with the 1999 Public Accountancy Act. A person with 
practice privileges pursuant to Section 61-28B-26 NMSA 1978 who performs services;for which a 
permit is required pursuant to this section shall not be required to obtain a certificate from New 
Mexico pursuant to Section 61-28B-9 NMSA 1978. A firm may include owners who are not contifi 
cate holders; provided that: 

(a) the firm designates a New Mexico certificate holder, or in the case of a firm that 
must have a permit, a licensee of another state who meets the requirements of Subsection A of 
Section 61-28B-26 NMSA 1978, who is responsible for the proper registration of the firm and iden- 
tifies that person to the board; 

(b) all owners who are not certificate holders are active participants in the certified 
public accountant firm or registered public accountant firm or affiliated entities; and 

(c) the firm complies with the 1999 Public Accountancy Act; and 

(2) acertificate holder, or a person qualifying for practice privileges pursuant to Section 61- 
28B-26 NMSA 1978, who is responsible for supervising attest services or signs or authorizes some- 
one to sign the accountant's report on behalf of the firm meets the experience requirements set out 
in the professional standards for such services. 

I, An applicant for initial issuance or renewal of a permit shall be required +0 register each of- 
fice of the firm within New Mexico with the board and to show that all attest services rendered in 
this state are under the charge of a person holding a valid certificate issued pursuant to the 1999 
Public Accountancy Act or the corresponding provision of prior law or by some other state. 

J. An applicant for initial,issuance or renewal of a permit shall list all foreign and domestic 
jurisdictions in which it has applied for or holds permits as a certified public accountant firm and 
list any past denial, revocation or suspension of a permit by any jurisdiction, Each permit holder. 
or applicant shall notify the board in writing, within thirty days of the occurrence of a change in 
the identities of partners, officers, shareholders, members or managers whose principal place of 
business is in this state, a change in the number or location of offices within this state, a change in 
the identity of the persons in charge of such offices and any issuance, denial, revocation or suspen- 
sion of a permit by another jurisdiction. 

K.. A firm that falls out of compliance with the provisions of the 1999 Public Accountancy Act 
due to changes in firm ownership or personnel shall take corrective action to bring the firm back 
into compliance as quickly as possible. The board may grant a six-month period for a firm to take 
the corrective action. Failure to bring the firm back into compliance within six months shall result 
in the suspension or revocation of the firm permit. 

L. As a condition to permit renewal, the board shall require the applicant to vada a peer 
review conducted in accordance with board rules. The review shall include a verification that a 
person in the firm, or a person qualifying for practice privileges pursuant to Section 61-28B-26 
NMSA 1978, who is responsible for supervising attest services and signs or authorizes someone to 
sign the accountant's report on behalf of the firm meets the experience requirements set out in the 
professional standards for the services as required by the board. 

M._ If a partner, shareholder or member is a legal business entity, that legal business entity 
must be a firm. 

N. Attest services may only be provided by a certificate holder or a member of a firm that sat- 
isfies the requirements of this section and Sections 61-28B-8 and 61-28B-13 NMSA 1978. Attest 
services may not be performed by a certificate holder who is a member of a firm that does not meet 
the certificate holder's ownership requirements set forth in this section, 


History: Laws 1999, ch. 179, § 18; 2000, ch. 42, § 1; client", deleted "whose principal place of business is", ond 
2005, ch. 84, § 2; 2008, ch. 30, § 4; 2017, ch. 12, § 3. ‘after "New Mexico", deleted "except as provided i in Subsec- 

Delayed repeals, — For delayed repeal of this section, tion C of this section" in Subsection C, in the intreductory 
see 61-28B-29 NMSA 1978. clause, after "A firm", deleted "without! and added "that 

The 2017 amendment, effective June 16, 2017, ex- does not have", after "New Mexico may", deleted ' ‘perform 
panded the type of services a nonresident accountant ‘firm ‘and added "offer or render attest", after "services", deleted 
may offer to or render for a client in New Mexico without "described in Paragraph (2) of Subsection A of Section 61- 
a permit; in Paragraph B(3), after,"New Mexico but", de- 28B-3 NMSA 1978", and after "for a client",deleted "whose | 
leted "performs" and added "offers or renders", after "for a principal place of business is"; in Paragraph C(1), deleted 
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"it performs" and added "the firm offers or renders the", Subsection H, provided that a person with practice privi- 
and added "provided that the firm can lawfully perform leges pursuant to Section 61-28B-26 NMSA 1978 is not re- 
the services in the state where the person's primary place quired to obtain a éértificate pursuant to Section 61-28B-9 
of business is located"; in Paragraph C(2), deleted "a sim- NMSA 1978; included a licensee of another state who 
ple;majority of the ownership of the firm belongs, to hold- meets the requirements of Subsection A of Section 61- 
ers of a certificate who are licensed in some state pursu- 28B-26 NMSA 1978 in Subparagraph (a) of Paragraph 
ant to" and added "the firm meets the requirements of"; in (1) of Subsection H; and included a person qualifying for 
Paragraph C(3), after "the firm", deleted "has undergone practice privileges pursuant to Section 61-28B-26 NMSA 
a peer review pursuant to" and added "meets the require- 1978 in Paragraph: (2) of Subsection» H and,in Subsec- 
ments of"; in Subsection D, in the introductory clause, af- tion L, os as 

ter "may perform other", added "nonattest"; in Paragraph The 2005 amendment, effective July 1, 2005, provides 
H(2), after "accountant's report", deletedon the financial that a certificate is subject to cancellation if the renewal 
statements"; in Subsection L, after"accountant's report", .. .fee and delinquency fee is not paid within ninety days af- 
deleted "on the financial statements"; and in Subsection _,.,, ter expiration of the license and that a certificate that has 
N, after "requirements of this section", added “and Sec- ~~ been cancelled for failure to pay the annual renewal fee 
tions 61-28B-8 and 61-28B-13 NMSA 1978", may be reinstated only upon application, payment of the 

The 2008 amendment, effective May 14, 2008, in . renewal fee and approval by the board. 

Subsection A, deleted the requirement that a firm hold The 2000 amendment, effective July 1, 2000, substi- 
a permit to provide attest services or use CPA and RPA tuted "a simple majority" for "a minimum of sixty percent 


titles; added Subsections B throtigh D; in Paragraph (1) of © majority" at the beginning of Subsection K(1). 


61-28B-14. Appointment of secretary of state as agent. (Repealed 
effective July 1, 2024.) 


Application for a certificate or permit bya person or firm that is domiciled outside of New Mexico 
shall constitute appointment of the secretary of state as the applicant's agent, upon whom process 
may be served in an action or proceeding against the applicant or certificate holder arising out of 
a transaction or operation connected with or incidental to services performed within New Mexico. 


History: Laws 1999, ch. 179, § 14. ‘Delayed repeals. — For delayed repeal of this section, 
4B see 61-28B-29 NMSA 1978. 


61-28B-15. Enforcement procedures; investigations. (Repealed effective 
July 1, 2024.) 


A. Upon receipt of a complaint or other information suggesting a violation of the 1999 Public 
Accountancy Act [61-28B-1 NMSA 1978], the board may conduct an investigation to determine 
whether there is probable cause to institute a proceeding against a person or firm. An investiga- 
tion is not required when a determination of probable cause can be made without investigation. To 
aid the investigation, the board or the board's chairman may issue a subpoena to compel a witness 
to testify or to produce evidence. 

B. The board may designate a person to serve as investigating officer to conduct an investiga- 
tion. The investigating officer shall file a report with the board upon completion of an investiga- 
tion. The board shall find probable cause or lack of probable cause upon the basis of the report or 
shall return the report to the investigating officer for further investigation. 

C. “Upon a finding of probable cause, if the subject of the investigation is a certificate or permit 
holder, the board shall direct that a notice of contemplated action be issued in accordance with the 
1999 Public Accountancy Act. If the subject of the investigation is not a certificate or permit holder, 
the board shall take appropriate action as provided in that act. Upon a finding of no i 
cause, the board shall close the matter. 3 

D. The board may review the publicly available professional work of a certificate or permit 
holder without any requirement of a formal complaint or suspicion of impropriety on the part of a 
particular certificate or permit holder. In the event that such review reveals reasonable grounds 
for a more specific investigation, the board may proceed pursuant to the 1999 Public Accountancy 
Act, - 


History: Laws 1999, ch. 179, § 15. Delayed repeals, — For delayed repeal of this section, 
i : t see 61-28B-29 it 1978. 
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61-28B-16. Enforcement procedures; hearings by the board. (Repealed 
effective July 1, 2024.) 


A. Hearings by the board shall be conducted in accordance with the provisions of the Uniform 
Licensing Act [61-1-1 NMSA 1978]. 

B.. Ina case when the.board renders a decision i imposing discipline against a certificate or per- 
mit holder pursuant to the 1999 Public Accountancy Act [61-28B-1NMSA 1978], the board shall 
examine its records to determine whether the certificate or permit holder holds a certificate or 
permit in any other state; and, if so, the board shall notify the board of accountancy of the other 
state of its decision, by mail, within forty-five days of rendering the decision. The board may also 
furnish information relating to a proceeding resulting in disciplinary action to another public au- 
thority and to private professional organizations having a disciplinary interest in the certificate 
or permit holder. When an appeal pursuant to New Mexico law is in progress, the notification and 
furnishing of information to a disciplinary authority shall await the resolution of such appeal. If 
resolution is in favor of the certificate or permit holder, no automatic notification or furnishing of 
information shall be made. 


i 


History: Laws 1999, ch. 179, § 16. Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


61-28B-17. Enforcement; unlawful acts. (Repealed, effective July 1, 
2024.) 


A. Except as otherwise provided in the 1999 Public Accountancy Act [61-28B-1 NMSA 1978], it 
is unlawful for a person to engage in practice in New Mexico unless the person is a licensee. 

B. Except as otherwise provided in the 1999 Public Accountancy Act, no person shall issue a 
report or financial statement for a person or a governmental unit or issue a report using any form 
of language conventionally used respecting an audit or review of financial statements, unless the 
person holds a current license or permit. The state auditor and the state auditor's auditing staff 
are considered to be in the practice of public accountancy. 

C. With the exception of persons cited in Section 61-28B-18 NMSA 1978, ¢ a person who pre- 
pares a financial accounting and related statements and who is not the holder of a certificate or 
a permit under the provisions of that act shall use the following statement in the transmittal let- 
ter: "I (we) have prepared the accompanying financial statements of (name of entity) as of (time 
period) and for the (time period) ending (date). This presentation is limited to preparing in the 
form of financial statements information that is the representation of management (owners). I 
(we) have not audited or reviewed the accompanying financial statements and accordingly do not 
express an opinion or any other form of assurance on them.". 

D. No person shall indicate by title, designation, abbreviation, sign, card or device that the per- 
son is a certified public accountant or a registered public accountant unless the person is currently 
certified by the board pursuant to the 1999 Public Accountancy Act or is a firm currently permitted 
by the board pursuant to that act. Unless the person is a holder of a current certificate or permit, 
no person shall use any title, initials or designation intended to or substantially likely to indicate to 
the public that the person is a certified public accountant or registered public accountant. 

EK. No person shall engage in practice unless: 

(1) the person holds a valid certificate or current permit; or 
(2) the person is an employee supervised by a licensee pursuant to Section 61- 28B- 18 
NMSA 1978 and not a partner, officer, shareholder or member of a firm. 

F. No person or firm holding a certificate or permit shall engage in practice using a profes- 
sional or firm name or designation that is misleading about the legal form of the firm; provided, 
however, that names of one or more former partners, shareholders or members may be included in 
the name of a firm or its successors. 

G. No person shall sell, offer to sell or fraudulently obtain or furnish any certificate or permit 
nor shall the person fraudulently register as a certified public accountant or registered public 
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accountant or practice in this state without being granted’a certificate or permit as provided in the 
1999 Public Accountancy Act. 

H. A licensee or the licensee's firm shall not receive a commission to recommend or refer a 
product or service to a client or to recommend to anyone else a product or service to be supplied 
by a client during the period the licensee or the licensee's firm is engaged to perform the follow- 
ing services for that client and during the period covered by any historical financial statements 
involved in the services: 

(1) an audit or review of a financial statement; 

(2) a compilation of'a financial statement when the licensee expects or might reasonably 
expect that a third party will use the financial statement, and the compilation report does not dis- 
close the lack of independence by the licensee; or: 

(3) an examination of prospective financial information. 

I. A licensee or the licensee's firm that is not prohibited from receiving a commission by Sub- 
section H of this section and that is paid or expects to be paid a commission shall disclose that fact 
in writing to the person for whom the licensee or the licensee's firm performs a service or refers or 
recommends a product or service. A licensee or firm that accepts or pays a referral fee for a service 
or to obtain a client shall disclose such acceptance or payment to the client in writing. 

J. A licensee or the licensee's firm shall not charge or receive a contingent fee for a client for 
whom the licensee or the licensee's firm performs the following services: 

(1) an audit or review of a financial statement; 

(2) a compilation of a financial statement when the licensee expects or reasonably might 
expect that a third party will use the financial statement and the compilation report does not dis- 
close a lack of independence; 

(3) an examination of prospective financial information; or 

(4) preparation of an original or amended tax return or claim for tax refund, except in the 
case of federal, state or other taxes in which the findings are those of the tax authorities and not 
those of the licensee or in the case of professional services for which fees are to be fixed by courts 
or other public authorities and that are therefore indeterminate in amount at the time the profes- 
sional services are undertaken. 

K. No licensee shall sign or certify any financial statements if the licensee knows the same to 
be materially false or fraudulent. 

L. For the purposes of this section, a person with practice privileges pursuant to Section 61- 
28B-26 NMSA 1978 shall be substantially equivalent to a certificate holder pursuant to Section 61- 
28B-9 NMSA 1978. Terms or references that refer to a certificate holder pursuant to Section 61- 
28B-9 NMSA 1978 shall include a person with practice privileges pursuant to Section 61- 28B- 26 
NMSA 1978. 

M. For the purposes af this section, a firm practicing under Subsection C or 'D of Scebion 61- 
28B-13 NMSA 1978 may perform the services specified by the applicable provisions of the 1999 
Public Accountancy Act and may use the terms "CPA" or "CPA firm" without obtaining a permit. 
Terms or references that refer to a firm holding a permit pursuant to Subsection B of Section 61- 
28B-13 NMSA 1978 shall include a firm practicing pursuant to Subsection C or D of Section 61- 
28B-13 NMSA 1978. 


History: Laws 1999, ch. 179, § 17; 2000, ch. 91, § 2; Subsections H and I, added new Subsection J, and redes- 
2001, ch. 97, § 1; 2008, ch. 30, § 5, ignated former Subsection J as present Subsection K. 

Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978; | ANNOTATIONS 

The 2008 amendment, effective May 14, 2008, in Sub- Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
sections A and B, changed the reference to "Subsection C Fam Odi Adsonatatta § 2 et. seq. : 
of this section and Section 61-28B-18 NMSA 1978" to the Failure of accountant to procure license as affecting va- 
1999 Public Accountancy Act; in Paragraph (2) of Subsec- lidity or enforceability of contract, 118 A.L.R. 651. 
tion E, required employees to be supervised by a licensee Construction and application of statutory provisions re- 
pursuant to Section 61-28B-18 NMSA 1978; and added specting persons who may prepare tax returns for others, 
Subsections L and M. 10 A.L.R.2d 1443. 

The 2001 amendment, effective April 2, 2001, added 1 C.J.8. Accountants § 5. : 


the exception in Paragraph J(4). 
The 2000 amendment, effective July 1, 2000, updated 
the internal references in Subsections A, Band C, rewrote 
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61-28B-18. Exemptions; unlawful acts. (Repealed effective July 1, 2024.) 


A. Subsection B of Section 17 [61-28B-17 NMSA 1978] of the 1999 Public Accountancy Act does 
not prohibit; | 
(1), an officer, stag shareholder, esemban or employee of a raph from. affixing his own 
signature to a statement or report in reference to the financial affairs of his firm with any wording 
designating the position, title or office that he holds within the firm; 
(2) any act of a public official or employee in the performance of his chisthae or 
(3).. the performance by any persons of other services, including management, financial 
advisory or consulting services, the preparation of tax returns or the furnishing of advice on tax 
matters and the preparation of financial statements without the issuance of reports on them. 
B. Nothing contained in the 1999 Public Accountancy.Act [61-28B-1 NMSA 1978] shall prevent 
a person from serving as an employee of or as an assistant to a certified public accountant, a reg- 
istered public accountant or a firm; provided that the employee or assistant shall work under the 
control and supervision of a,certified public accountant or registennd public accountant who holds 
a certificate issued pursuant to.that act. 


History: Laws 1999, ch. 179, § iat | Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


61-28B-19.. Business names; prohibitions. (Repealed effective July 1,.2024.) 


A. No person engaged in practice shall use in a business name the words "company" or "and 
company" or a similar designation or any abbreviations thereof unless the person is a firm pursu- 
ant to the 1999 Public Accountancy Act [61-28B-1 NMSA 1978] and has more than one partner, 
shareholder or member and the business name contains the name of at least one current or former 
partner, shareholder or member. A business name may contain only the name or initials of a pres- 
ent or former partner, shareholder or member and the words "and company" or "company" or a 
similar designation or any abbreviation thereof. ms wih 

B. Nothing contained in this section shall apply to, affect or limit the right of the remaining 
partner, shareholder or member or added partners, shareholders or members in the continuous 
use of a business name adopted before the enactment of the 1999 Public Accountancy Act, even 
though the person whose name is included in the business name is no longer a partner, share- 
holder or member. 


History: Laws 1999, ch. 179, § 19. Validity, construction and application of statute or 
Delayed repeals. — For delayed repeal of this section, regulation restricting use of terms such as "accountant," 
see 61-28B-29 NMSA 1978... ; , "public accountant" or "certified public accountant," 4 
A.L.R.4th 1201. 
ANNOTATIONS iva : E . 


Am. Jur. 2d, A.L. R. and C.J.S. references. — 1 Am. 
Jur. 2d:Accountants § 10. 


61-28B-20. Enforcement; administrative violations and remedies. 
(Repealed effective July 1, 2024.) 


A. The board may take, after providing a person due process pursuant. to the Uniform Licens- 
ing Act [61-1-1 through 61-1-31 NMSA 1978], corrective action identified in Subsection B of this 
section following a finding that an applicant or licensee: ) 

(1) committed fraud or deceit in obtaining a certificate or permit; 

(2) .lost a certificate or permit through cancellation, revocation, suspension or refusal of 
renewal in any other state for cause, as defined by board rule; 

(8) ‘failed to maintain compliance with the requirements of the 1999 Public KSisteepactns, 
Act and board rules for issuance or renewal of a certificate or permit or failed. to peer material 
changes to the board, as required by board rule; 

(4) lost the authorization to practice in any state or before any federal agency through 
revocation or suspension of that authorization; 
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(5) committed dishonest, fraudulent or grossly negligent acts in the practice of public ac- 
countancy or in the filing or failure to file ai applicant's or licensee's own income or other federal, 
state or local tax’ returns; 

(6) violated a provision of the 1999 Public Accountancy Act or a rule erefiildted by the 
board pursuant to that act; 

(7) violated a rule of professional conduct promulgated by the board pursuant to the 1999 
Public Accountancy Act; 

(8) has been convicted of a felony or of a crime an element of which is dishonesty or fraud 
under the laws of the United States, of New Mexico or of any other state, or of any other jurisdic- 
tion, if the acts involved would have constituted a crime under the laws of New Mexico; 

(9) performed a fraudulent act while holding a certificate or permit issued bower to the 
1999 Public Accountancy Act or prior law; or 

(10) participated in any conduct reflecting adversely upon the Sppleany s or licensee's fit- 
ness to engage in practice. 

B. After a finding by the board ‘that an applicant or licensee has committed a violation identi- 
fied in Subsection A of this section, the board may take, with or without terms, conditions and 
limitations, one or more of the following corrective actions: 

(1) deny an application or revoke a certificate or permit issued pursuant to the 1999 Public 
Accountancy Act or corresponding provisions of prior law; 

(2) suspend a certificate or permit for a period of not more than five years; 

(3) reprimand, censure or limit the scope of practice of a licensee; 

(4) impose an administrative fine not exceeding ten thousand dollars ($10,000); or 

(5) place the licensee on probation. 

C. - In lieu of or in addition to a remedy specifically provided in Subsection B of this section, the 
board may require of a licensee: 

(1) a quality review conducted in such a fashion as the board may specify; 

(2) satisfactory completion of such continuing professional education programs as the 
board may specify; 

. (3) correction of the violation identified; and 

(4) any other suitable remedial action as determined by the board. 

D. Ina proceeding in which a remedy provided by Subsection B or C of this section is ‘imposed, 
the board may also require the respondent to pay the costs of the proceeding. 

E. The provisions of Section 61-1-3.2 NMSA 1978 notwithstanding, the board may impose a 
civil penalty in an amount not to exceed two thousand dollars ($2,000) against a person who en- 
gages in public accountancy without a license. In addition, the board may assess the person for 
administrative costs, including investigative costs and the cost of conducting a hearing. 


History: Laws 1999, ch. 179, § 20; 2007, ch. 219, § 3; 
2017, ch, 52, § 12. 

Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 

The 2017 amendment, effective June 16; 2017, pro- 
vided that the New Mexico public accountancy board may 
impose a civil penalty not to exceed two thousand dol- 
lars ($2,000) and assess certain costs against any person 
who engages in public accountancy without a license; and 
added Subsection E. 

The 2007 amendment, effective June 15, 2007, in- 
creases the maximum administrative fine in Paragraph 
(4) of Subsection (B) from $1,000 to $10,000. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am: 
Jur, 2d Accountants § 6. 

Bias of members of license revocation board, 97 
A.L.R.2d 1210. 

Regulation of public accountants, 4 A.L.R.4th 1201. - 

Liability of independent accountant to investors or 
shareholders, 35 A.L.R.4th 225. 

Liability of independent accountant to investors | or 
shareholders, 48 A.L.R.5th 389, 

1C.J.S. Accountants §§ 6 to 9. 


61-28B-21. Reinstatement. (Repealed effective July 1, 2024.) 


A. In any case in which the board has suspended or revoked a certificate or permit or refused 
to renew the same, the board may, upon application in writing by the person or firm affected and 
for good cause shown, modify the suspension or reissue the certificate or permit. 

B. The board shall specify by rule the manner in which such applications shall be made, the simise 
within which they shall be made and the circumstances in which hearings shall be held thereon. 
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C. Before reissuing or terminating the suspension of a certificate or permit pursuant to this 
section and as a condition thereto, the board may require the applicant,to show successful, comple- 
tion of specified continuing BroRyalase education or may require a i review or both. 


History: Laws 1999, bh! 179, § 21. Delayed tepedti: — For cy alone afta of this section, 
see 61-28B-29 NMSA 1978. ithe, 


61-28B-22. Criminal penalties. (Repealed effective July 1, 2024.) 


A. When the board has reason to believe that a person or firm has knowingly engaged in an act 
or practice that violates the provisions of the 1999 Public Accountancy Act [61-28B-1 NMSA 1978], 
the board may bring its information to the attention of the district attorney or other appropriate 
law enforcement officer of any jurisdiction who may bring a criminal proceeding... , 

B. A person or firm that knowingly violates a provision of the 1999 Public Accountancy Act is 
guilty of a misdemeanor and upon conviction shall be subject to a fine of not more than one thou- 
sand dollars ($1,000) or by a definite term of imprisonment not to exceed six months or both. 


History: Laws 1999, ch. 179, § 22... Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978, 


61-28B-23. Single act evidence of hits ings (Repénled effective July 1 
2024.) 


In an action brought pursuant to the provisions of the 1999 Public pen cath: Act [61-28B-1 
NMSA 1978], evidence of the commission of a single act prohibited by that act shall be sufficient 
to justify a penalty, injunction, restraining order or conviction, respectively, without evidence of a 
general course of conduct. 


History: Laws 1999, ch. 179, § 23. Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978, 


61-28B-24. Confidential estixnunivattons! (Repealed effective July 1, 
2024.) 


Except by permission of the client for whom a certificate or permit holder performs a service or 
the heir, successor or personal representative of the client, a certificate holder shall not voluntarily 
disclose information communicated to him by the client relating to and in connection with a ser- 
vice rendered to the client by him. Such information shall.be deemed confidential; provided that 
nothing in this section shall-prohibit the disclosure of information required to be disclosed by a 
standard of the public accounting profession in reporting on the examination of a financial state- 
ment or prohibit disclosure in a court proceeding, in an investigation or proceeding pursuant to — 
the 1999 Public Accountancy Act [61-28B-1 NMSA 1978], in an ethical investigation conducted by 
a private professional organization or in the course of a peer review, or to another person active in 
the organization performing a service for that client on a need-to-know basis or to a person in the 
entity who needs this information for the sole purpose of assuring quality control. 


History: Laws 1999, ch. 179, § 24. Delayed repeals. — For delayed repeal of this section, 
‘see 61-28B-29 NMSA 1978. 


61-28B-25. Working papers; client records. (Repealed effective July 1, 
2024.) 


A. Astatement, record, schedule, working paper or memorandum made by a certificate or per- 
mit holder incident to rendering.a service to a client shall be the property of the certificate or 
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permit: holder in the absence of an express agreement between him and the client to the contrary, 
except the report submitted by him to the client and except fora record that is part of the client's 
records. No such item shall be sold, transferred or bequeathed without the consent of the client or 
the client's personal representative, except to a partner, stockholder or member of the firm or any 
combined or merged firm or successor in interest to the certificate or permit holder: Nothing in this 
section shall prohibit any temporary transfer of a work paper or other material necessary in the 
course of carrying out ‘a peer review or as otherwise interfering with the disclosure of information 
pursuant to the 1999 Public Accountancy Act [61-28B-1 NMSA 1978]. 

B. .A certificate.or permit holder shall furnish to a client or former client, upon request and 
reasonable notice: 

(1):.a copy of his working paper, to the extent that ins working paper includes a record 
that would ordinarily constitute part of the client's record and is not otherwise available to the 
client; and 

(2) an accounting or other record belonging to, or obtained from or on behalf of; the client 
that he removed from the client's premises or received for the client's account; he may make and 
retain a copy of a document of the client when they form the basis for work done by him. 


History: Laws 1999, ch. 179, § 25. Delayed repeals. — For delayed repeal of this section, 
see 61-28B-29 NMSA 1978. 


61-28B-26. Practice privilege and discipline for a certificate holder 
from a state whose accountancy statute is substantially 
equivalent. (Repealed effective July 1, 2024.) 


A. Except as provided in Subsection D of this section, a person whose principal place of busi- 
ness is not in New Mexico shall be presumed to have qualifications substantially similar to New 
Mexico's requirements and may exercise all the practice privileges of certificate holders of New 
Mexico without the need to obtain a certificate pursuant to Section 61-28B-9 NMSA 1978 if the 
person: 

(1) holds a valid license as a certified public accountant from any state that requires, as a 

condition of licensure, that a person: 

“(a) have at least one hundred fifty semester hours of college education, including a 
baccalaureate or higher degree conferred by a college or university acceptable to the board; 

(b) achieve a passing grade on the uniform certified public accountant examination; 
and 

(c) possess at least one year of experience, including providing any type of service or 
advice involving the use of accounting, attest, compilation, management advisory, financial advi- 
sory, tax or consulting skills, which may be obtained through government, industry, academic or 
public practice, all of which can be verified by a licensee; or 
| (2) holds a valid license as a certified public accountant from any state that does not meet 
the requirements of Paragraph (1) of Subsection A of this section, but the person's certified public 
accountant qualifications are substantially equivalent to those requirements. A person who passed 
the uniform certified public accountant examination and holds a valid license issued by any other 
state prior to January 1, 2012 may be exempt from the education requirement in Subparagraph 
(a) of Paragraph (1) of this subsection. | 

B. Notwithstanding any other provision of law, a person who qualifies for the practice privilege 
pursuant to this section may offer or render professional services whether in person or by mail, 
telephone or electronic means, and no notice, fee or other submission shall be required of the per- 
son. 

C. A person licensed in another state exercising the practice privilege afforded pursuant to this 
section shall consent, as a condition of exercising the practice privilege: — 

(1) to submit to the personal and subject-matter jurisdiction and disciplinary authority of 
the board; 
(2) to comply with the 1999 Public Accountancy Act and the rules adopted by the board; 
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(3) to cease offering or rendering professional attest services in New Mexico in the event 
the license from the state of the person's principal place of business is no longer valid; and 

(4) to the appointment of the state board that issued the license as agent upon whom 
process may be served in any action or proceeding by the New Mexico public accountancy board 
against the licensee. 

D: A person who qualifies for the practice privileges pursuant to this section and who performs 
an attest service shall meet the requirements of Section 61-28B-11 NMSA 1978. 

E. Acertificate or permit holder of New Mexico that offers or renders an attest service or uses 
its certified public accountant title in another state shall be subject to disciplinary action in New 
Mexico for an act committed in another state for which it would be subject to discipline inthe 
other state. The board shall investigate any complaint made by the board of accountancy in an- 
other state in accordance with the provisions of the 1999 Public Accountancy Act. 


History: Laws 1999, ch. 179, § 26; 2008, ch. 30, § 6; licensee simultaneously"; added a new Subsection D and 
2017, ch. 12, § 4. redesignated former Subsection D as Subsection E; in 

Delayed repeals. — For delayed repeal of this section, Subsection E, after the first sentence, deleted "Notwith- 
see 61-28B-29 NMSA 1978. standing the provisions of Sections 61-28B-15 and 61- 

The 2017 amendment, effective June 16, 2017, re- 28B-16 NMSA 1978", and after "board of accountancy in 
quired certain nonresident accountants who receive New another state", added "in accordance with the provisions 
Mexico practice privileges to meet the requirements of of the 1999 Public Accountancy Act". 
Section 61-28B-11 NMSA 1978; in Subsection A, added The 2008 amendment, effective May 14, 2008, deleted 
"Except as provided in Subsection D of this section"; in former Subsections A through C and added new Subsec- 
Subsection C, in the introductory clause, after "pursuant tions A through D. 


to this section", deleted "and the firm that employs the 


61-28B-27. Fees. (Repealed effective July 1, 2024.) 


Except as provided in Section 61-1-84 NMSA 1978, the board may collect from certificate hold- 
ers, permit holders, applicants and others the following fees: 

A. for examination, a fee not to exceed four hundred dollars ($400) per examination section; 

B. for certificate issuance or renewal, a fee not to exceed one hundred seventy-five dollars 
($175) per year; provided, however, that the board may charge a biennial fee of not more than 
twice the annual fee; 3 | 

C... for firm permits, a fee not to exceed one hundred dollars ($100) per year; provided, however, 
that the board may charge a biennial fee of not more than twice the annual fee; 

D. for incomplete or delinquent continuing education reports, certificate or permit renewals, a 
fee not to exceed one hundred dollars ($100) each; 

E.. for preparing and providing licensure and examination information to others, a fee not to 
exceed seventy-five dollars ($75.00) per report; 

F. reasonable administrative fees for such services as research, record copies, duplicate or re- 
placement certificates or permits; 

G, a fee for fingerprinting and background check for an applicant for certification not to exceed 
one hundred dollars ($100); 

H. for certificate reinstatement, a fee not to exceed one hundred seventy-five dollars ($175), 
plus past due fees and penalties; 

I. for waiver to comply with continuing professional education requirements, a fee not to ex- 
ceed seventy-five dollars ($75.00) per application; and 

J. for reentry into active certificate status and to comply with continuing entnetslns a fee not to 
exceed seventy-five dollars ($75.00) per application. 


History: Laws 1999, ch. 179, § 27; 2002, ch. 85, § 1; from two hundred twenty-five dollars ($225) to four hun- 
2004, ch, 34, § 3; 2007, ch. 219, § 4 2021, ch. 92, § 15. dred dollars ($400). 

The 2021 amendment, effective June 18, 2021, added The 2002 amendment, effective July 1, 2002, sub- 
"Except as provided in Section 61-1-34 NMSA 1978". stituted "two hundred twenty-five dollars ($225) per ex- 

The 2007 amendment, effective June 15, 2007, adds amination section" for "one hundred seventy-five dollars 
Subsection G. ($175) per examination application". 

The 2004 amendment, effective March 2, 2004, Delayed repeals. — For delayed repeal of this section, 
amended Subsection .A to increase the examination fee see 61-28B-29 NMSA 1978. 

858 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-28B-28 REAL ESTATE BROKERS AND SALESMEN 61-29-1 


61-28B-28. Criminal offender eligibility. (Repealed effective July 1, 
2024.) ° 


Except as otherwise provided in the 1999 Public Accountancy Act [61-28B-1 NMSA 1978}, the 
provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern any con- 
sideration or criminal records required or permitted by the 1999 Public Accountancy Act. 


Delayed repeals. — For delayed repeal of this section, 


’ History: Laws 1999, ch. 179, § 28. 
see 61-28B-29 NMSA 1978. 


61-28B-29, Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2024.) 


The New Wisse public accountancy board is terminated on Tul 1, 2023 pursuant to the provi- 
sions of the Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate 
according to the provisions of the 1999 Public Accountancy Act until July 1, 2024. Effective July 1, 
2024, the 1999 Public Accountancy Act is repealed. 


History: Lavwai 1999, ch. 179, § 29; 2005, ch. 208, § 20; 
2011, ch. 30, § 7; 2017, ch. 52, § 13. 

The 2017 amendment, effective June 16, 2017, 
changed "July 1, 2018" to "July 1, 2024", and changed 
"July 1, 2018" to "July 1, 2024" in two places. 


The 2011 ‘amendment,’ effective June 17, 2011, 
changed the termination, operation and repeal dates. 

The 2005 amendment, effective June 17, 2005, 
changes the termination, operation and repeal dates. 


ARTICLE 29 


Real Estate Brokers and Salesmen 


Sec. 

61-29-1. Prohibition. 

61-29-1.1. Recompiled. 

61-29-2. Definitions and exceptions. 

61-29-3.. Criminal offender's character evaluation. 

61-29-4. Creation of commission; powers and duties. 

61-29-4.1. Additional powers of commission; continuing ed- 
ucation programs; minimum requirements. 

61-29-4.2, Additional powers of the commission; profes- 
sional liability insurance; minimum cover- 
age. , 

61-29-4.38. Regulation and licensing department; admin- 
istratively attached, 

61-29-4.4. Additional powers of commission; finger- 
printing and criminal history background 
checks, 

61-29-5. Organization of commission. 

61-29-5.1. Recompiled. 

61-29-6. Meeting of the commission. 

61-29-7, Reimbursement and expenses. 

61-29-8. License fees; disposition. 

61-29-9. Qualifications for license. 

61-29-10. Application for license and examination. 

61-29-10.1. Brokerage relationships; creation. 

61-29-10.2. Licensee's duties; disclosure. 

61-29-10.3. Repealed. 

61-29-11. Issuance, renewal and surrender of licenses. 

61-29-12. Refusal, suspension or revocation of license for 
causes enumerated, 


61-29-1. Prohibition. 


Sec. . 

61-29-13, Provision for hearing before suspension or re- 
vocation of license. 

61-29-14. Repealed. 

61-29-15. Maintenance of list of licensees. 

61-29-16. Suit by qualifying or associate broker. 

61-29-16.1. Foreign brokers; consent to service; referral 
fees, 

61-29-16.2, Nonresident licensees; consent to service. 

61-29-17. Penalty; injunctive relief. 

61-29-17,1. Recompiled. 

61-29-17.2. Unlicensed activity; civil penalty; adminis- 
trative costs. 

61-29-18. Interpretation of act. 

61-29-19. Repealed. 

61-29-19.1. Real’estate education and training fund cre- 

ated; purpose; appropriation. 

61-29-20. Short title. 

61-29-21. Fund created. 

61-29-22, Additional fees. 

61-29-23. Judgment against qualifying or associate bro- 
ker; petition; requirements; recovery limi- 
tations. 

61-29-24, Commission; compromise. 

61-29-25. Commission finding. 

61-29-26. Insufficient funds, 

61-29-27. Subrogation. 

61-29-28. Waiver. 

61-29-29. Disciplinary action not limited. 


It is unlawful for a person to engage in the business or act in the capacity of real estate associ- 
ate broker or qualifying broker within New Mexico without a license issued by the commission. 
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A person who engages in the business or acts in the capacity of an associate broker or.a qualify- 
ing broker in New Mexico, except as otherwise provided in Section 61-29-2 NMSA 1978, with or 
without a New Mexico real estate broker's license, has thereby submitted to the jurisdiction of the 
state and to the administrative jurisdiction of the commission and is subject to all penalties and 
remedies available for a violation of any aie pay of pe ed 61, Article 29 N eo 1978. 


History: 1953 Comp., § 67-24-19, picked by Laws or corporation to advertise the Radeattion of real estate us- 


1959, ch, 226, § 1; 1965, ch. 304, § 1; 2001, ch, 163, § 1; ing the terms "Real Estate Agency," "Realty," "Agency" or 
2005, ch, 35, § 1; 2018, oh. 167, § 1. "Broker" without first being licensed as a real estate broker 
The 2018 amendment, effective June 14, 2013, clarified as is defined in Section 61-29-2 NMSA 1978, It is not really 
the prohibited activities; in the first sentence, after "engage important whether or not the person, business firm or cor- 
in the business", added "or", and after "act in the capac- poration doing the advertising uses the terms "Real Estate 
ity of", deleted "advertise or display in any manner or oth- Agency, " "Realty," "Agency" or "Broker." The real question 
erwise assume to engage in the business of, or act as an", is: have they advertised themselves as offering a service 
added "real estate" and in the second sentence, after "with which comes within the definition of a real estate broker 
or without a New Mexico" added "real estate broker's". and a real estate salesman? 1966 Op. Att'y Gen. No. 66-16. 

The 2005 amendment, effective January 1, 2006, pro- Law reviews. — For note, "Vendor and Purchaser - 
hibits a person from engaging in business or acting as an Increased Risks of Forfeiture and Malpractice Resulting 
associate broker or’a qualifying broker without. a license, from the Use of Real Estate Contracts: Albuquerque Na- 

The 2001 amendment, effective July 1, 2001, substi- tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 
tuted "a person to engage" for "any person, business asso- N.M.L; Rev. 99 (1985). 
ciation or corporation to engage"; deleted "real estate" pre- For 1984-88 survey of New Mexico administrative law, 
ceding "broker"; deleted "New Mexico real estate" preceding 19 N.M.L. Rev. 575 (1990). 

"commission"; and added. the last sentence of the subsection. For annual survey of New Mexico Law of Property, see 
20 N.M.L. Rey,,373 (1990). 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J. Ss. references: —12 Am. 

Brokerage can encompass sale of interest in real Jur, 2d Brokers §§ 6 to 12. 
estate contract, — Commission had jurisdiction over real Validity of statute or ordinance requiring real estate 
estate broker's sale of an interest in a real estate contract brokers to procure license, 39 A.L.R.2d 606. 
since broker was a real estate broker as defined in Sec- Application of state antitrust laws to activities or prac- 
tion 61-29-2A(4) NMSA 1978 and represented himself as tices of real estate agents or associations, 22 A.L.R.4th 103. 
such and acted in that capacity. Elliott v. N.M. Real Estate Attorney's right to act as real estate broker without 
Comm'n, 1985-NMSC-078, 103 N.M. 273, 705 P.2d 679. ~ having been licensed as stich, 23 A.L.R.4th 230. 

Payment of a finder's fee to an unlicensed real es- Right to private action under state statutes or regu- 
tate broker prohibited. — Where a Chapter 7 trustee lations governing real estate brokers or salesmen, 28 
filed a motion to sell;debtors' house, and where the terms A.L.R.4th 199, i Reo 
of the proposed sale included a. proposed finder's fee for Real estate brokers: statute or regulation forbidding 
creditor, an unlicensed real estate broker who introduced use of prizes, gifts, or premiums as inducement to secure 
the buyers of the house to the trustee, the proposed find- customers, 62 A.L.R.4th 1044. 
er's fee was prohibited by this section, because the credi- Broker's liability for fraud or misrepresentation con- 
tor, as an unlicensed broker in New Mexico, may. not, col- cerning development or Bacar ao of nearby prop- 
lect a finder's fee or any other compensation from the sale erty, 71 A-L.R.4th 611. 
of real estate. In re Waggoner, 605 B.R. 222 (Bankr, D, Liability of vendor or real-estate’ broker for failure to 
NM. 2019), disclose information concerning off-site conditions affect- 

Generally, as to advertisements violating section. ing value of property, 41 A.L.R.5th 167. 

— It is a violation of this section for a person, business firm 12 CJS. Brokers §§ 14, 18. 


61-29-1.1. Recompiled. 


Recompilations. — Former 61-29-1.1 NMSA 1978, re- of salespersons, enacted by Laws 1986, ch. 97, § 2, has 
lating to registration of time share projecta and licensing been recompiled as 47-11-2.1 NMSA 1978. 


61-29-2. Definitions and exceptions. 


A. As used 1 in Chapter 61, Article 29 NMSA 1978: 

(1) "agency relationship! means the fiduciary relationship created solely by an express 
written agency agreement between a person and a brokerage, authorizing the brokerage to act as 
an agent for the person according to the.scope of authority granted in that express written agree- 
ment for real estate services subject to the jurisdiction of the commission; 

(2) "agent" means the brokerage authorized, solely by means of an express written agree- 
ment, to act as a fiduciary for a person and to provide real estate services that are subject to the 
jurisdiction of the commission; in the case of an associate broker, "agent" means the person who 
has been authorized to act by that associate broker's, qualifying broker; 
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(3) "associate broker" means a person who, for compensation or other valuable consider- 
ation, is associated with or engaged under contract by a qualifying broker to carry on the qualify- 
ing broker's business as a whole or partial vocation, and: | 

(a) lists, sells or offers to sell real estate; buys or offers to buy real estate; or negoti- 
ates the purchase, sale or exchange of real estate or options on real estate; 

(b) is engaged in managing property for others; 

(c) leases, rents or auctions or offers to lease, rent or auction real estate;  * 

(d) advertises or makes any representation as being engaged in the business of buy- 
ing, selling, exchanging, renting, leasing, auctioning or dealing with BAL on real estate for oth- 
ers as a whole or partial vocation; or 

(e) engages in the business of charging an advance fee or arnattiew for oditdetion of 
a fee in connection with a contract under which the qualifying broker undertakes primarily to pro- 
mote the sale of real estate through its listing in a publication issued primarily for that purpose 
or for the purpose of referral.of information concerning real estate to other qualifying brokers or 
associate brokers; 

(4) "auctioneer" means a person who auctions or offers to auction real property; 

(5) "brokerage" means a licensed qualifying broker and the licensed real estate business 
represented by the qualifying broker and its affiliated licensees; 

(6) "brokerage relationship" means the legal or contractual relationship between a person 
and a brokerage in a real estate transaction subject to the jurisdiction of the commission; 

(7) "client" means a person who has entered into an express written agreement with a 
brokerage for real estate services subject to the jurisdiction of the commission; ) 

(8) "commercial real estate" means real estate that is zoned: 

(a) for business or commercial use by a city or county; or 

(b) by a city or county to allow five or more multifamily units; provided that all units 
are located on a single parcel of land with a single legal description; 

(9) "commission" means the New Mexico real estate commission; 

(10) "customer" means a person who uses real estate services without entering into an 
express written agreement with a brokerage subject to the jurisdiction of the commission; 

(11) "foreign broker" means a real estate broker who does not hold a real estate license 
issued by the commission, but who holds a current and valid real estate broker's license issued by 
another state in the United States, a province of Canada or any other sovereign nation; 

(12) "license" means a qualifying broker's license or an associate broker's license issued by 
the commission; 

(13) "“licensee"’means a person holding a valid qualifying broker's license or an associate 
broker's license subject to the jurisdiction of the commission; 

(14) "nonresident licensee" means an associate or qualifying broker holding a real estate 
license issued by the commission and whose license application address is not within the state of 
New Mexico; 

(15) "property management” means real estate services as specified by a management 
agreement that include marketing, showing, renting and leasing of real property; collection and 
disbursement of funds on behalf of the owner; supervision of employees and vendors; coordina- 
tion of maintenance and repairs; management of tenant relations; and preparation of leases or 
rental agreements, financial reports and other documents. "Property management" does not mean 
inspections of property, repairs and maintenance incidental to the sale and marketing of property 
as authorized by the owner or the management of a condominium or homeowner association or 
advertising or taking reservations for vacation rental properties; 

(16) "qualifying broker" means a licensed real estate broker who has qualified a propri- 
etorship, corporation, partnership or association to do business as a real estate brokerage in the 
state of New Mexico, who discharges the responsibilities specific to a qualifying broker as defined 
by the commission and who for compensation or other consideration from another: 

(a) lists, sells or offers to sell real estate; buys or offers to buy real estate; or negoti- 
ates the purchase, sale or exchange of real estate or options on real estate; 

(b) is engaged in managing property for others; 

(ec) leases, rents or auctions or offers to lease, rent or auction real estate; 
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(d) advertises or makes any representation as being engaged in the business of buy- 
ing, selling, exchanging, renting, leasing, auctioning or dealing with options on real estate for oth- 
ers as a whole or partial vocation; or 

(e) engages in the business of charging ; an advance fee or cities duis for collection of 
a fee in connection with a contract under which the qualifying broker undertakes primarily to pro- 
mote the sale of real estate through its listing in a publication issued primarily for that purpose 
or for the purpose of referral,of information concerning real estate to other qualifying brokers or 
associate brokers; . 

(17). "real estate" means land, improvements, leaseholds and other interests in real prop- 
erty that are less than a fee simple ownership interest, whether tangible or intangible; and 

(18) "transaction broker" means a qualifying broker, associate broker or brokerage that 
provides real estate services without entering into an agency relationship. 

B. .A single act ofa person in performing or attempting to perform an, activity described in 
Paragraph (16) of Subsection A of this section makes the person a qualifying broker. A single act of 
a person in performing or attempting to perform an activity described in Paragraph (3), of Subsec- 
tion A of this section makes the person an associate broker. 

C. The provisions of Chapter 61, Article 29 NMSA 1978 do not apply to: 

(1) a person who as owner performs any of the activities included in this section with ref- 
erence to property owned by the person, except when the sale or offering for sale of the property 
constitutes a subdivision containing one hundred or more parcels; 

(2) . the employees of the owner or the employees of a qualifying fenitc saat on hehalf of 
the owner, with respect.to the property owned, if the acts are performed in the regular course of or 
incident to the management of the property and the investments; 

(3) isolated or sporadic transactions not.exceeding two transactions annually in which a 
person acts as. attorney-in-fact under a duly executed power of attorney delivered by an owner 
authorizing the person to finally consummate.and to perform under any contract the sale, leasing 
or exchange of real estate on behalf of the owner; and the owner or attorney-in-fact has not used a 
power of attorney for the purpose of evading the provisions of Chapter 61, Article 29 NMSA 1978; 

(4). transactions in which a person acts as attorney-in-fact under a duly executed power of 
attorney delivered by an owner related to the attorney-in-fact within the fourth degree of consan- 
guinity or closer, authorizing the person to finally consummate and to perform under any contract 
for the sale, leasing or exchange of real estate on behalf of the owner; 

(5) the services rendered by an attorney at law in the performance of the attorney's duties 
as an attorney at law; 

(6) a person acting in the capacity of a,receiver, trustee in bankruptcy, aarinietr ator’ or 
executor, a person selling real estate pursuant to.an/order of any court or a trustee acting under.a 
trust agreement, deed of trust or will or the regular salaried employee of a trustee; 

(7) the activities of a salaried employee of a governmental agency acting within the scope 
of employment; 

(8) persons who deal exclusively in mineral leases or the sale or purchase of mineral rights 
or royalties in any case in which the fee to the land or the surface rights are.in no way involved in 
the transaction; or 

(9) an auctioneer; provided that adams : an gugtion ids me services bedi pscoty in con- 
nection with an auction shall be made to the auctioneer by a qualifying broker, and prior. to. per- 
forming an auction of real estate, the auctioneer shall enter into.a transaction-specific. written 
agreement with a qualifying broker that includes:. 

(a) a description of the parties, the real estate and any aa iaatal information neces- 
sary to identify the specific transaction governed by the agreement; 

(b) the terms of compensation between the auctioneer and the qualifying broker; 

(c) . the effective date and definitive termination date of the agreement; and 

(d) a statement that the auctioneer agrees to: 1) cooperate fully with the qualifying 
broker. and all associate brokers designated by the qualifying broker; 2) conduct: all contact with 
parties, including the general public and other brokers, in association, with, the qualifying. broker 
or associate brokers designated by the qualifying broker; and 3) conduct all marketing and solici- 
tations for business in the name of the qualifying broker. betel 
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History: 1978 Comp., § 61-29-2, enacted by Laws 
1999, ch. 127, § 1; 2003, ch. 36, § 1; 2005, ch. 35, § 2; 
2011, ch, 85, § 1; 2013, chi:167, § 2; 2014, ch.:27, § 1; 
2019, ch. 90, § 1; 2021, ch. 106, § 1. 

The 2021 amendment, effective July 1, 2021, defined 

"property management" as used in Chapter 61, Article 29 
NMSA 1978; and. in Subsection A, added new Paragraph 
A(15) and redesignated the succeeding paragraphs ac- 
cordingly. 

The 2019 amendment, effective June 14, 2019, de. 
fined "auctioneer" as used in Chapter 61, Article 29 
NMSA 1978, and exempted an auctioneer working under 
the control of a qualifying broker from the licensure re- 
quirements, and provided requirements for the agreement 
between the auctioneer and the qualifying broker; in Sub- 
section A, added new Paragraph A(4) and redesignated 
former Paragraphs A(4) through A(16) as Paragraphs A(5) 
through A(17), respectively; in Subsection B, after the first 
occurrence of "Paragraph", deleted "(14)" and added "(15)"; 
and in Subsection C, added new Paragraph C(9), 

The 2014 amendment, effective May 21, 2014, added 
definitions of,"commercial real. estate", foreign broker", 
and "nonresident licensee" to provide for foreign brokers 
acting as qualifying or associate brokers with respect to 
commercial real estate; and in Subsection A, added Para- 
graphs (7), (10) and (13), 

The 2013 amendment, effective. June 14, 2013, 
changed the definition of "associate broker" and added the 
definition of "qualifying broker"; in Paragraph (3) of Sub- 
section A, in the introductory sentence, after "qualifying 
broker", deleted "to participate in an activity described 
in Paragraph (4) of this subsection or"; added Subpara- 
graphs (a) through (e) of Paragraph (3) of Subsection A; 


deleted former Paragraph (4) of Subsection A, which de- 


fined "broker" and "qualifying broker"; in Paragraph (6) 
of Subsection A, after "means a", deleted "buyer, seller, 
landlord or tenant" and added "person"; in Paragraph (8) 
of Subsection A, after "means a", deleted "buyer, seller, 
landlord or tenant" and added "person"; added Paragraph 
(11) of Subsection A; deleted former Paragraph (18) of 
Subsection A, which defined "real estate salesperson"; and 
in Paragraph (2) of Subsection C, after "property and the 
investments", deleted "except when the sale or offering for 
sale of the property constitutes a subdivision pentaisiing 
one hundred or more parcels". 

The 2011 amendment, effective July 1 2011, in Subsec- 
tion A, included property managersin the definition of "bro- 
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subsequent paragraphs accordingly; and substituted "(10)" 
for "ad" folliaiehy ~Sanme e near the end of era 
tion ae 


ANNOTATIONS 


Texas broker was acting as a broker in New Mex- 
ico. — Where plaintiff, who was a licensed real estate 
broker in Texas, agreed to buy a ranch in New Mexico and 
the owners agreed to pay plaintiff a six percent commis- 
sion; defendants, who were licensed brokers in New Mexico, 
assisted plaintiff conduct due ‘diligence in connection with 
the purchase of the ranch; plaintiff and defendants subse- 
quently agreed that if defendants found a third-party pur- 
chaser of the ranch, that plaintiff would not buy the ranch 
and plaintiff and defendants would share the sales com- 
mission; defendants told plaintiff about a possible buyer 
of the ranch and plaintiff directed defendants to contact 
the' owner of the ranch about the prospective buyer; the 
ranch was not listed for sale; and the only way defendants 
knew the ranch was for sale was through their contact with 
plaintiff, plaintiff was a broker within the meaning of Sec- 
tion 61-29-2 NMSA 1978 because plaintiff was a finder or 
middleman who brought the ranch owner and the buyer 
together with the’assistance of defendants, PC Cérter'Co. v, 
Miller, 2011-NMCA-052, 149 N.M. 660, 253 P.3d 950. 

Broker buying or selling property for himself: — 
The commission lacks jurisdiction over a real estate bro- 
ker who is buying or selling property for himself, unless 
he holds himself out as a broker. Vihstadt v. Real Estate 
Comm'n, 1988-NMSC-008, 106 N.M. 641, 748 P.2d 14. 

Burden on broker when acting for himself. — A 
licensed broker has the burden of showing that there is 


_- no possibility of misunderstanding or confusion as to his 


ker"; and in Subsection C, provided that Chapter 61, Article - 


29 NMSA 1978 applies when a sale constitutes a subdivi- 
sion of property containing one hundred or more parcels. 

The 2005 amendment, effective January 1, 2006, re- 
defines "agency relationship" to mean the fiduciary rela- 
tionship created solely by a written agreement between a 
person and a brokerage; defines "agent" to mean the bro- 
kerage authorized solely by a written agreement; defines 

"associate broker" to mean a person who is associated with 
or engaged under contract by a qualifying broker; defines 
"brokerage relationship" as the legal or contractual rela- 
tionship between a person and a brokerage in a real estate 
transaction; redefines "licensee" to mean a person _hold- 
ing a qualifying broker's or associate broker's license; and 
defines "transaction broker" to mean a qualifying broker, 
associate broker or brokerage that provides real estate ser- 
vices without entering into an agency relationship, 

The 2003 amendment, effective January 1, 2004, sub- 
stituted "contractual" for "contractural" following "means 
the legal or" near the middle of Paragraph A(1); deleted 
"created pursuant to Section 61-29-4 NMSA 1978" at the 
end of Paragraph A(5); inserted "or a real estate salesper- 
son's license" following "real estate broker's license" in the 
middle of Paragraph A(7); substituted "a person" for "any- 
one" following "licensee means" near the beginning of Para- 
graph A(8); deleted Paragraph A(Q9) and redesignated the 
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status when he purports to act for himself. Poorbaugh v. 
N.M. Real Estate Comm'n, 1978-NMSC-033, 91 N.M, 622, 
578 P.2d 323, 

Hiring of note broker for sale of real estate con- 
tract. — Because the seller of a real estate contract, who 
hired a note broker to handle the sale, was not acting as a 
real estate broker during the sale, the commission lacked 
jurisdiction to revoke the seller's license for misrepresen- 
tation. Vihstadt v. Real Estate Comm'n, 1988-NMSC-008, 
106 N.M. 641, 748 P.2d 14, 

Whether landowner made representation as to 
being real estate broker is factual determination to 
be made by the trier of fact: Poorbaugh v. N.M. Real Estate 
Comm'n, 1978-NMSC-033, 91 N.M. 622, 578 P.2d:323. 

Fiduciary duties of salesperson extended to bro- 
ker. — Because a real estate salesperson must work under 
a broker, when a principal buyer or seller engages a real es- 
tate salesperson as an agent, the principal also engages the 
salesperson's qualifying broker as an agent, thus extending 
the fiduciary duty owed to the principal buyer or seller up 
the salesperson's chain of command to the broker, Although 
agency fiduciary obligations and liabilities may extend 
from a salesperson ta the qualifying broker, the fiduciary 
duties of one real estate salesperson are not attributable to 
another salesperson operating under the same qualifying 
broker unless one salesperson is at fault in appointing, su- 
pervising or cooperating with the other. Moser v. Bertram, 
19938-NMSC-040, 115 N.M.,766, 858 P.2d 854, 

Broker status not changed by power of attorney. 
— Where a real estate broker entered into a real estate 
transaction as a broker, he was not exempt from the ju- 
risdiction of the commission under the "attorney in fact” 
exception in Subsection D (now C(4)), even though he was 
given the power of attorney to enable him to complete the 


transaction without the owners being present, Elliott v. 


N.M. Real Estate Comm'n, 1985-NMSC-078, 103 N.M. 
273, 705 P.2d 679. 

Activities not excepted. — Activities did not fall 
within exception provided for in Subsection D (now 
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C). Bosque Farms Home Ctr, Inc. v. Tabet Lumber Co., Duty of real estate broker to. disclose that prospective 
1988-NMSC-027, 107 N.M. 115, 753 P.2d 894. purchaser is a relative, 26 A.L.R.2d 1307. 

No license required for arranging investments. . Payment to broker authorized to sell real property as 
— Arranging investments in real estate contracts is not payment to principal, 30 A.L.R.2d 805. 

a transaction for which a real estate broker's or sales- Power of real estate broker to execute contract of sale in 
person's license is required, Garcia v. N.M, Real Estate behalf of principal, 43 A.L.R.2d 1014. 

Comm'n, 1989-NMCA-034, 108 N.M. 591, 775 P.2d 1308, Liability of vendor's real-estate broker or agent to pur- 
cert. denied, 108 N.M, 624, 776 P.2d 846. chaser or prospect for misrepresenting or concealing offer 

Broker to supervise salespeople. — This section or acceptance, 55 A.L.R.2d 342. 
and Section 61-29-11 NMSA 1978 express a clear legis- Power of real estate broker to bind principal by repre- 
lative mandate that brokers, as the persons principally sentations as to character, condition, location, quantity or 
responsible to the public, actually. be in a position to su- title of property, 58 A.L.R.2d 10. 
pervise the actions of their salespeople. At the same time, Liability of real estate broker for accepting note, check 
the statutes do not require the broker himself to engage in or property, rather than cash, as earnest money, 59 
business full-time. 1980 Op. Att'y Gen. No. 80-22. A.L.R.2d 1455, 

The exemption contained in Subsection D (now Misrepresentation as basis of real estate broker's liabil- 
C(4)) applies only to those persons holding the power ity for damages or losses sustained by vendor responsible 
of attorney and who are not engaged in business as real to vendee on account thereof, 61 A.L.R.2d 1237, 
estate brokers. 1965 Op. Att'y Gen. No, 65-122, Modern view'as to right of real estate broker to recover 

Law reviews. — For article, "Attachment in.New Mex- commission from seller-principal where buyer defaults 
ico - Part I," see 1 Nat. Res. J, 803 (1961). under valid contract of sale, 12 A.L.R.4th 1083, 

For 1984-88 survey of New Mexico administrative law, Right of attorney, as such, to act or become licensed to 
19 N.M.L. Rev. 575 (1990). act as real estate broker, 23 A.L.R.4th 230. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. Real-estate broker's liability to purchaser for misrepre- 
Jur, 2d Brokers § 1. sentation or nondisclosure of a0 defects in property 

Who is real estate broker within meaning of statute, sold, 46 A.L.R.4th 546, 

167 A.L.R. 774. 12 C.J.S, Brokers § 2. 


Effect of statement of real estate broker to prospective 
purchaser that property may be bought for less than list 
price as breach of duty to vendor, 17 A.L.R.2d 904, 


61-29-38. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern 
any consideration of criminal records required or permitted by Sections 61-29-1 through 61-29-18 
NMSA 1978. 


History: 1953 Comp., § 67-24-20.1, enacted by Laws salesperson's license because of a conviction of a felony 


1974, ch. 78, § 29. or misdemeanor involving moral turpitude. 1982 Op. Att'y 
Gen. No. 82-02. 

ANNOTATIONS Convicted felon, while on parole, is under no dis- 

Criminal Offender Employment Act to be fol- qualification that would prevent him from applying for a 

lowed in suspension or revocation action. — The license to practice barbering or to practice as a real estate 


broker or any other trade, profession or occupation in this 
state. 1957-58 Op. Att'y Gen. No, 58-214 (rendered under 
former law). 


provisions of the Criminal Offender Employment Act 
must be followed by the real estate commission in any ac- 
tion by the commission to suspend or revoke a broker's or 


61-29-4, Creation of commission; powers and duties. 


A, The "New. Mexico real estate commission" is created. The commission shall be appointed by 
the governor and shall consist of five members who shall have been residents of the state for three 
consecutive years immediately prior to their appointment, four of whom shall have been associate 
brokers or qualifying brokers licensed in New Mexico and one of whom shall be a member of the 
public who has never been licensed as an associate broker or a qualifying broker; provided that not 
more than one member shall be from any one county within the state. The members of the commis- 
sion shall serve for a period of five years or until their successors are appointed and qualified. The 
governor may remove a member for cause. In the event of vacancies, the governor shall appoint 
members to complete unexpired terms. 

B. The commission shall possess all the powers and perform all the duties prescribed by Chap- 
ter 61, Article 29 NMSA 1978 and as otherwise provided by law, and it is expressly vested with 
power and authority to promulgate rules in accordance with the State Rules Act [Chapter 14, Ar- 
ticle 4 NMSA 1978] and enforce those rules to carry out the provisions of that article. 
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History: 1953 Comp., § 67-24-21, enacted by Laws 
1959, ch. 226, § 3; 1978, ch. 203, § 1; 1983, ch. 261, § 1; 
1987, ch. 90, § 2; 1990, ch. 75, § 25; 2008, ch. 22, § 1; 
20038, ch. 408, § 30; 2005, ch. 35, § 3; 2022, ch, 39, § 96. 

Cross references, — For Uniform Licensing Act, see 
61-1-1 NMSA 1978. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that’ the New Mexico real estate commission is re- 
quired to follow the provisions of the State Rules Act 
when promulgating rules; and after "power and author- 
ity to", deleted "make" and added "promulgate rules in 
accordance with the State Rules Act", and deleted "Prior 
to a final action on a proposed change or amendment to 
the rules of the commission, the commission may publish 
notice of the proposed action in its official publication, 
distribute the publication to each active licensee and give 
the time and place for a public hearing on the proposed 
changes. The hearing shall be held at least thirty days 
prior to a proposed final action. Changes or amendments 
to the rules shall be filed in accordance with the proce- 
dures of the State Rules Act and shall become effective 
thirty days after notification to all active licensees of the 
filing of the changes or amendments.", 

The 2005 amendment, effective January 1, 2006, re- 


quires that real estate commission members be a licensed | 


associate broker or a qualifying broker; provides that in 
the event of vacancies, the governor shall appoint mem- 
bers to complete the unexpired terms; and provides au- 
thority to promulgate rules only. 


REAL ESTATE BROKERS AND SALESMEN 


61-29-4.2 


2003, amendments. — Substantively identical amend- 
ments to this section were enacted by Laws 2008, ch, 22, 
§ 1, effective June 20, 2003, and Laws 2003, ch, 408, § 30, 
effective July 1, 2008, deleting "called 'the commission' in 
Chapter 61, Article 29 NMSA 1978" following "real estate 
commission" at the end of the first. sentence of the sec- 
tion; deleting "and regulations" following "amendments to 
the rules" near the beginning of the ninth sentence; and 
deleting "The commission may employ any staff it deems 
necessary to assist in carrying out its duties and in keep- 
ing its records" following "changes or amendments." at 
the end of the section. Chapter 408, § 30 also made minor 
grammatical changes. This section is set out as amended 
by Laws 2003, ch. 408, § 30. See 12-1-8 NMSA 1978. 

The 1990 amendment, effective May 16, 1990, in- 
serted "and as otherwise provided by law" following 
"Chapter 61, Article 29 NMSA 1978" in the sixth sentence. 


ANNOTATIONS 


Commission members subject to discretionary 
removal, — Since the governor may remove any person 
appointed by him or his predecessor, he can remove any 
member of the real estate commission at any time without 
notice or hearing. 1963-64 Op. Att'y Gen. No. 63-134. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 51 Am. 
Jur. 2d: Licenses and Permits § 51. 

53 C.J.S. Licenses § 9. 


61-29-4.1. Additional powers of commission; continuing education 


programs; minimum requirements. 


The commission shall adopt rules providing for continuing education courses in selling, leas- 
ing or managing residential, commercial and industrial property as well as courses in basic real 
estate law and practice and other courses prescribed by the commission. The regulations shall 
require that every licensee except licensees who were already exempted from continuing educa- 
tion requirements prior to July 1, 2011, as a condition of license renewal, successfully complete a 
minimum of thirty classroom hours of instruction every three years in courses approved by the 
commission. The rules may prescribe areas of specialty or expertise and may require that part of 
the classroom instruction be devoted to courses in the area of a licensee's specialty or expertise. 


History: 1978 Comp., § 61-29-4.1, enacted by Laws 
1985, ch. 89, § 1; 1993, ch. 253, § 1; 2005, ch. 35, § 4; 
2011, ch. 85, § 2; 2013, ch. 167, § 3. 

The 2013 amendment, effective June 14, 2018, clari- 
fied the continuing education requirements; and in the 
second sentence, after "requirements prior to", deleted "the 
effective date of this 2011 act" and added "July 1, 2011" 
and after "successfully complete", added "a minimum". 


- The 2005 amendment, effective January 1, 2006, re- 
quires the real estate commission to adopt rules to pro- 
vide for continuing education courses and for areas of spe- 
cialty or expertise, but did not change the second sentence 
that requires the real estate commission to promulgate 
regulations to require the completion of thirty six hours of 
instruction every three years. 

_The 19938 amendment, effective June 18, 1993, de- 


The 2011 amendment, effective July 1 2011, required 
licensees over the age of sixty-five who were not exempt 
from the requirement prior to the enactment of Laws 2011, 
ch. 85 to comply with continuing education requirements. 


leted the A designation from the beginning of the section. 


61-29-4.2. Additional. powers of the commission; professional liability 
insurance; minimum coverage. 


A. In addition to.the powers and duties granted to the commission pursuant to the provisions 
of Sections 61-29-4 and 61-29-4.1 NMSA 1978, the commission may adopt rules that require pro- 
fessional liability insurance coverage and may establish .the.minimum. terms and conditions of 
- coverage, including limits of coverage and permitted exceptions. If adopted by the commission, the 
rules shall require every applicant for an active license and licensee who applies for renewal.of an 
active license to provide the commission with satisfactory evidence that the applicant or licensee 
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has professional liability insurance coverage that meets the minimum terms and conditions re- 
quired by commission rule. 

B. The commission is authorized to solicit sealed, competitive proposals from insurance car- 
riers to provide a group professional liability insurance policy that complies with the terms ‘and 
conditions established by commission rule. The commission may approve one or more policies that 
comply with the commission rules; provided that the maximum annual premium shall not exceed 
five hundred dollars ($500) for a licensee, that the minimum coverage shall not be less than one 
hundred thousand dollars ($100,000) for an individual claim and not less than a five-hundred- 
thousand-dollar ($500,000) aggregate limit pat policy.and that the deductible shall not be aed 
than one thousand dollars ($1,000). 

C,. Rules adopted by the commission shall permit an active licensee to satisfy any vaganeamatit 
for professional liability insurance coverage by purchasing an individual policy. 

D.. Rules adopted by the commission shall provide that there shall not be:a requirement for a 
licensee to have professional liability insurance coverage during a period when a group policy, as 
provided in Subsection B of this section, is not in effect, , 


History: 1978 Comp., § 61-29-4,2, enacted by Laws 
2001, ch. 216, § 1; 2005, ch. 35, § 5; 2008, ch, 18, § 1; 
2013, ch. 167; § 4. 

The 2018 amendment, effective June 14, 20138, in- 
creased the limit on liability insurance premiums; and 
in Subsection B, in the second sentence, after "shall not 
exceed", deleted "three hundred dollars ($300)" and added 
"five hundred dollars ($500)", 


The 2008 amendment, effective July 1, 2008, in- 
Pi the maximum annual premium from $200 to 

800 

The 2005 amendment, effective January 1, 2006, in- 
creases the amount for the maximum annual premium 
that may be charged each licensee for coverage under a 
group professional liability insurance policy obtained by 
the real estate commission. 


61-29-4.3. Regulation and licensing department; administratively 
attached. 


The commission is administratively attached to the regulation and licensing department. 


History: Sols 2001, ch. 168, § 12. 


61-29-4.4, Additional powers of commission; fingerprinting and 
criminal history background checks. 


A. All applicants for licensure as provided for in Chapter 61, Article 29 NMSA 1978 shall: 

(1) be required to provide fingerprints only upon initial licensure on two fingerprint cards 
for submission to the federal bureau of investigation to conduct a national criminal history back- 
ground check and to the department of public safety to conduct a state criminal history back- 
ground check; 

(2) pay the cost of obtaining the fingerprints and  apertaee bigot background checks; 
and 

(3) have the right to inspect or challenge the validity of the records resulting from the 
background check if the applicant is denied licensure as established by commission rule. 

B. Electronic live scans may be used for conducting criminal history background checks. 

C. Criminal history records obtained by the commission pursuant to the provisions of 
this section are confidential. The commission is authorized to use criminal history records 
obtained from the federal bureau of investigation and the department of public safety to con- 
duct background checks on applicants for: certification as provided.for in Chapter 61, Article 
29 NMSA 1978. 

D. Criminal history records obtained by the commission pursuant to the provisions of this sec- 
tion shall not’ be used for any purpose other than conducting background checks. Criminal history 
records obtained pursuant to the provisions of this section and the information contained in those 
records shall not be released or disclosed to any other person or agency, except pursuant to a court 
order or with the written consent of the person who is the subject of the records. 
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E. A person who releases or discloses the criminal history records or information contained in 
those records in violation of the provisions of this section is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2005, ch. 35, § 6; 2011, ch. 85, § 3; “only upon initial licensure", and after "criminal history", 
2019, ch. 209, §.7. added "background". 

The 2019 amendment, effective July 1, 2020, provided The 2011 amendment, effective July 1 2011, rewrote 
that applicants for licensure shall be required to provide the section to require fingerprinting and criminal history 
fingerprints only upon initial licensure; in Subsection A, background checks of applicants for licensure. 


in Paragraph A(1), after "provide fingerprints", added 


61-29-5. Organization of commission. 


The commission shall organize by electing a president, vice president and secretary from its 
members. A majority of the commission shall constitute a quorum and may exercise all powers and 
duties devolving upon it and do all things necessary to carry into effect the provisions of Chap- 
ter 61, Article 29 NMSA 1978. The secretary of the commission shall keep a record of its proceed- 
ings; a register of persons licensed as associate brokers and qualifying brokers, showing the name 
and place of business of each and the date and number of each person's license; and a record of all 
licenses issued, denied, suspended or revoked. This record shall be open to public inspection at all 
reasonable times. 


History: 1953 Comp., § 67-24-22, enacted by Laws a register of persons licensed as associate brokers and 
1959, ch. 226, § 4; 2001, ch. 168, § 2; 2005, ch. 35, § 7. qualifying brokers. 

The 2005 amendment, effective January 1, 2006, re- The 2001 amendment, effective July 1, 2001, substi- 
quires the secretary of the real estate commission to keep tuted "Chapter 61, Article 29 NMSA 197 8" for "this act" 


and "salespersons" for "salesmen", 


61-29-5.1. Recompiled. 


Recompilations. — Former 61-29-5.1 NMSA 1978, re- for certificates of registration, enacted by Laws 1986, ch. 
lating to a register of time share projects and applicants 97, § 13, has been recompiled as 47-11-11.1 NMSA 1978. ° 


61-29-6. Meeting of the commission. 


The commission shall meet at least once each quarter-year at such time and place as may be 
designated by the commission president, and special meetings may be held upon five days' written 
notice to each of the commission members by the commission president. 


History: 1953 Comp., § 67-24-23, enacted by Laws The 2005 amendment, effective January 1 2006, 
1959, ch. 226, § 5; 2005, ch. 35, § 8. made style changes. 


61-29-7. Reimbursement and expenses. 


Each member of the commission shall receive per diem and mileage as provided i in the Per Diem 
and Mileage Act io 8- 1 NMSA 1978] and shall receive no other compensation, perquisite or al- 
lowance. 


History: 1953 Comp., § 67-24-24, enacted by Laws employment of staff and purchase of supplies. The section 
1959, ch. 226, § 6; 1963, ch. 43, § 28; 1965, ch. 304, § 3; is set out as amended by Laws 2003, ch. 408, §.31. See 
2003, ch. 22, § 2; 2003, ch. 408, § 31. NMSA 1978. ) 

2003 amendments. — Identical amendments to this 
section were enacted by Laws 2008, ch. 22, § 2, effective ANNOTATIONS 
June 20, 2008, and Laws 2003, ch. 408, § 31, effective Am. Jur. 2d, A.L.R. and C JS peferences — 53 


July 1, 2003, deleting the former second and third sen- C.J.S. Licenses § 377. 
tences concerning the appointment of an administrator, 
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61-29-8. License fees; disposition. 


A. Except as provided in Section 61-1-34 NMSA 1978, the following fees shall be established 
and charged by the commission and paid into the real estate commission fund: 

(1) for each examination, a fee established by the commission based on competitive bids 
for examination services submitted to the commission in response to a commission fequest for 
proposals, not to exceed ninety-five dollars ($95.00); 

(2) for each qualifying broker's license issued, a fee not to exceed two feos ah seventy dol- 
lars ($270) and for each renewal thereof, a fee not to exceed two hundred seventy dollars ($270); 

(8) for each associate broker's license issued, a fee not to exceed two hundred seventy dol- 
lars ($270) and for each renewal thereof, a fee not to exceed two hundred seventy dollars ($270); 

(4) subject to the provisions of Paragraph (10) of this subsection, for each change of place 
of business or change of employer or contractual associate, a transfer fee not to exceed twenty dol- 
lars ($20.00); 

(5) for each duplicate license, where the license is lost or destroyed and affidavit is made 
thereof, a fee not to, exceed twenty dollars ($20.00); 

(6). for each license history, a fee not to exceed twenty-five dollars ($25. 00); 

(7) for copying of documents by the commission, a fee not to exceed one dollar ($1. 00) per 
copy; ; 

(8) for each license law and rules booklet, a fee not to exceed ten dollars ($10.00) per book- 
let; 

(9), for each hard copy or electronic list of licensed associate brokers and qualifying bro- 
kers, a fee not to exceed actual costs up to fifty dollars ($50.00); 

(10) for each license reissued for an associate broker because of change of address of the 
qualifying broker's office or death of the qualifying broker when a successor qualifying broker is 
replacing the decedent and the associate broker remains in the office or because of a change of name 
of the office or the entity of the qualifying broker, a fee in an amount not to exceed twenty dollars 
($20.00) to be paid by the qualifying broker or successor qualifying broker as the case may be; but if 
there are eleven or more affected associate brokers in the qualifying broker's office, the total fee paid 
to effect reissuance of all of those licenses shall not exceed two hundred. dollars ($200); 

(11) for each application to the commission to become an approved sponsor of prelicens- 
ing and continuing education courses, a fee not to exceed five hundred dollars ($500) and for each 
renewal thereof, a fee not to exceed five hundred dollars ($500); 

(12) for each application to the commission to become an approved instructor of prelicens- 
ing and continuing education courses, a fee not to exceed seventy dollars ($70. 00) per course; and 

(13) for each application to the commission to renew certification as a commission- 
approved instructor, a fee not to exceed one hundred dollars ($100). 

B. All fees set by the commission shall be set by rule and only after all requirements have been 
met as prescribed by Chapter 61, Article 29 NMSA 1978. Any changes or amendments to the rules 
shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

C. The commission shall deposit all money received by it from fees in accordance with the proyi- 
sions of Chapter 61, Article 29 NMSA 1978 with the state treasurer, who shall keep that money in 
a separate fund to be known as the "real estate commission fund", and money so deposited in that 
fund is appropriated 1 to the commission for the purpose of carrying out the provisions of Section 61- 
29-4 NMSA 1978 or to maintain the real estate recovery fund as required by the Real Estate Recov- 
ery Fund Act [61-29-20 to 61-29-29 NMSA 1978] and shall be paid out of the fund upon the vouch- 
ers of the executive secretary of the commission or the executive secretary's designee; provided that 
the total fees and:charges collected and paid into the state treasury and any money so deposited 
shall be expended ony for the purposes authorized by Paap ier 61, Article 29 NMSA 1978. 


History: 1953 Pei + § 67-24-25, enacted by Laws ‘The 2020 amendment, effective July 1, 2020, provided 
1959, ch. 226, § 7; 1977, ch. 295, § 1; 1983, ch. 261,.§ 2; an exception.to the licensure fee for qualified military ser- 
1987, ch. 90, § 3; 1990, ch. 75, § 26; 1992, ch. 21, § 1; vice members, their spouses.and dependent children, and 
1995, ch. 148, § 1; 2001, ch. 168, § 3; 2003, ch. 22, § 3; for certain veterans; and in Subsection A, in the introduc- 
2005, ch. 35, § 9; 2011, ch, 85, § 4; 2020, ch. 6, § 56. tory clause, added "Except as provided in Section 61-1-34 

NMSA 1978". 
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The 2011 amendment, effective July 1 2011, imposed 
a fee for examination services and changed the fee for a 


copy of the list of brokers from twenty dollars to the actual ~ 


cost of the list, but not more than fifty dollars. 

The 2005 amendment, effective J, anuary 1, 2006, 
specifies the fees for the issuance and re-issuance of quali- 
fying broker's and associate broker's licenses and elimi- 
nates the provision“for a proportionate refund of fees for 
the issuance and. renewal of licenses for less that a three 
year period, 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "two hundred seventy dollars ($270)" for "one 
hundred eighty dollars ($180)".in two places in Subsec- 
tion A(2); in Subsection A(3) added "real estate" preced- 
ing "salesperson's license issued" near the beginning, 


substituted "two hundred seventy dollars ($270)" for® 
"one hundred eighty dollars ($180)" in two places; in) 


Subsection A(10), substituted "for each license reissued 


for a real estate salesperson" for "when a license must be ° 


reissued for a salesperson" at the beginning, deleted "the 
licensed broker or successor licensed broker as the case 
may be shall pay to the commission as the affected. sales- 
person's license reissue" near the middle, and inserted 
"to be paid by the licensed broker or successor broker as 
the case may be" following "twenty dollars $20.00" near 
the middle; and added Paragraphs A(11), (12), and (13). 
The 2001 amendment, effective July 1, 2001, substi- 
tuted "a fee not to exceed" for "a fee of" throughout the 
section; in Subsection A, inserted "established and".in 
the preliminary language; increased the examination fee 
in Paragraph (1) from sixty dollars to ninety-five dollars; 
deleted "set by the commission" following "a fee" in Para- 
graphs (7) to (9); deleted "additional" preceding "license 
law" in Paragraph (8); substituted "hard copy or electronic 
list" for "additional directory"; deleted Paragraph (10), re- 
lating to the fee for supplements to the directory, and re- 
numbered the remaining paragraph accordingly; heated 
"an amount not to exceed" preceding "twenty dollars" i 
the present Paragraph (10); and substituted ' epeouts 
secretary of the commission or his designee" for "presi- 
dent and secretary of the commission" in Subsection C.’ 
The 1995 amendment, effective July 1, 1995, in Sub- 
section A, increased the licensing fees from sixty dollars 
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to one hundred and eighty dollars and deleted "annual" 
preceding "renewal" in Paragraphs (2) and (3), added the 
proviso at the beginning of Paragraph (4), added Para- 
graph (11), and made minor stylistic changes throughout 
the subsection; and added Subsection D. ; 

The 1992 amendment, effective May 20, 1992, aurbati- 
tuted the present section catchline for "License fees and 
disposition thereof "; substituted "sixty dollars ($60.00)" 
for "thirty dollars ($30.00)" in Subsection A(1); substi- 
tuted "sixty dollars ($60.00)" for "forty dollars ($40.00)" 
in Subsections A(2) and A(3); substituted "twenty dollars 
($20.00)" for "ten dollars ($10.00)" in Subsections A(4) 


, and A(5);;added Subsections A(6) to A(10); added present 


Subsection B; redesignated former Subsection B as pres- 
ent Subsection C; and in Subsection C, restructured the 
former four sentences as a single sentence, substituted 
"carrying out the provisions" for "paying the expenses 
of the commission incurred under the provisions" near 
the middle of the subsection, and made stylistic changes 
throughout the subsection. 

The 1990 amendment, effective May 16, 1990, in 
Subsection B, divided the subsection into four sentences, 
deleted "special" before "fund" in the present second sen- 
tence and substituted "or as otherwise provided by law" 
for “and shall be paid out of the fund in the state treasury" 
at the end thereof and, in the present third sentence, 
added "Expenditures shall be made from the fund" at the 
beginning and deleted "provided that" at the end. 


ANNOTATIONS 


Cash balances not to revert to general fund, — 
Any possible or theoretical cash balances credited to the 
"real estate commission fund," which: have accumulated 
pursuant to this section as the result of the collection of 
license fees and examination fees, should not revert to the 
general fund at the end of'the licensing year. 3269- 60 Op. 
Att'y Gen. No. 60-124. 

Am, Jur, 2d, A.L.R. and C.J.S. votecatlieal — 12Am. 
Jur, 2d Brokers § 8. 

Validity of statute or permet requiring, real estate 
broker to procure license, 39 A.L.R.2d 606, 

53 C.J.S. Licenses §§ 22, 71. 


A. Licenses shall be granted ‘only to persons who meet the requirements for licetisure pre- 
scribed by law and are deemed by the commission to be of good repute and competent to transact 
the business of a qualifying broker or an associate broker in.a manner: that safeguards the inter- 


ests of the public. 


B. An applicant for a qualifying broker's license or an aaueeiate broker's license shall have 
reached the age of majority. Each applicant for a qualifying broker's license or an associate bro- 
ker's license shall have passed the real estate broker's examination approved by the commission 


and shall: 


(1) furnish the commission with certificates of completion of ninety hours of classroom 
instruction consisting’ of commission-approved thirty- hour courses in real estate principles and 


practice, real estate law and broker basics; or 


(2) . in the case of an out-of-state. applicant, furnish the commission witha certified license 


history from the real estate licensing jurisdiction in the state or states in which the applicant is 
currently or has been previously licensed as a real estate broker, or certificates of completion of 
those courses issued by the course sponsor or provider, certifying that the applicant: has or had 
a license in that state and has*completed the equivalent of sixty classroom hours of prelicens- 
ing education approved by that licensing jurisdiction in real estate principles and practice and 
real estate law. Upon receipt of such documentation, the commission may waive sixty hours of 
the ninety hours of prelicensing education required to take the New Mexico real estate broker's 
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examination and may waive the national portion of the examination. The applicant shall complete 
the commission-approved thirty-hour broker basics class to be eligible to take the state porten of 
the New Mexico real estate broker's examination. 

C. An applicant for a qualifying broker's license shall have passed the New Mexico real ebtlite 
broker's examination and had an active associate broker's license or equivalent real estate li- 
cense for at least two of the last five years immediately preceding application for a qualifying bro- 
ker's license and shall furnish the commission with a certificate of completion of the commission- 
approved thirty-hour brokerage office administration course and any additional educational 
courses required by the commission by rule. 

D. Notwithstanding Subsection C:of this section, a iiialifying wher shall not supervise asso- 
ciate brokers until the qualifying broker has had an active associate broker's or qualifying broker's 
license or equivalent real estate license for at least four years, Licensees who hold an active or 
inactive qualifying broker's license on January 1, 2018 are exempt from this subsection. 

E. The commission shall require the information it deems necessary from every applicant to 
determine that applicant's honesty, trustworthiness and competency. 


History: 1953 Comp., § 67-24-26, enacted by Laws commission-approved thirty-hour brokerage office admin- 
1959, ch. 226, § 8; 1965, ch. 304, § 4; 1973, ch. 40, § 1; _ istration course"; and deleted former Subsection D, which 
1977, ch. 295, § 2; 1979, ch. 94, § 1; 1988, ch. 261, § 3; provided the requirements for a salesperson to qualify for 
1999, ch. 272, § 35; 2001, ch. 163, § 4; 2003, ch. 22, § 4; an associate broker's license. 


2003, ch. 329, § 1; 2005, ch. 35, § 10; 2011, ch. 85, § 5; The 2011 amendment, effective July 1 2011, removed 
2013, ch. 167, § 5; 2017, ch. 131, § 1; 2021, ch. 70, § 12. corporations, partnerships and associations from broker 
Cross references, — For age of majority, see 12-2A-3 licensing. 
and 28-6-1 NMSA 1978, The 2005 amendment, effective January 1, 2006, 
For the Parental Responsibility Act, see Chapter 40, Ar- specifies the qualifications for qualifying and associate 
ticle 54 NMSA 1978. broker licenses; eliminates the requirement that an ap- 
The 2021 amendment, effective June: 18, 2021, re- plicant shall have been a real estate sales person; and re- 
moved legal residency of the United States as a qualifica- quires that applicants complete ninety classroom hours of 
tion for licensure as a qualifying broker or associate bro- instruction, thirty hours of which are broker basic courses 
ker; and in Subsection B, after "license shall", deleted "be or provide a certificate that the applicant is a licensed real 
a legal resident of the United States and". estate broker in another state and has completed ninety 
The 2017 amendment, effective January 1; 2018, classroom hours in basic real estate courses; eliminates 
authorized the real estate commission to require an‘ap- the requirements that the applicant furnish proof of 
plicant for a qualifying broker's license to complete addi- equivalent experience; eliminates provisions for the real 
tional educational courses, restricted a qualifying broker estate salesperson's license; requires that an applicant for 
from supervising an associate broker until the qualifying a qualifying broker's license shall have been engaged in 
broker has had an active associate or qualifying broker's the real estate business as an associate broker or sales- 
license or equivalent real estate license for at least four persons fro two years and have completed one hundred 
years, and provided an exemption for certain licensees; in twenty hours of real estate courses; provides that the 
Subsection C, after "administration course", added "and holder of a salesperson's license shall automatically qual- 
any additional educational courses required by the com- ify for an associate broker's license; and provides that to 
mission by rule"; and added a new Subsection D and re- be eligible for a qualifying broker's license, a salesperson 
designated the succeeding subsection accordingly. who automatically obtains an associate broker's license 
The 2013 amendment, effective June 14, 2013, pro- must pass a real estate broker's examination. 
vided for nonresident broker licensing; in Paragraph (1) The 2003 amendment, effective July 1, 2003, deleted 
of Subsection B, after "furnish the commission with", de- "and; except as provided in Section 61-29-14 NMSA 1978, be 
leted "a certificate of completion of", after "ninety", deleted a resident of New Mexico" following "age of majority" near 
"classroom", after "hours of", added "classroom", and af- the middle of Subsection B; and added Subsection B(5). 
ter "classroom instruction", deleted "in basic real estate The 2001 amendment, effective July 1, 2001, in Sub- 
courses approved by the commission, thirty hours of’ ‘section B, deleted "real estate" preceding "broker's license" 
which shall have been a broker basics course" and.added and inserted "have passed the real estate examination 
the remainder of the sentence; in Paragraph (2) of Subsec- approved by the commission and shall" in the introduc- 
tion B, in the first sentence, added "in the case of an out- tory language; substituted "a broker basics course" for 
of-state applicant", after "commission with a", deleted lan- "ninety classroom hours of instruction in basic real estate 
guage which provided for minimum continuing education courses" in Paragraph (1); inserted "thirty hours of which 
requirements for out-of-state applicants and added the shall have been a broker basics course" at the end of Para- 
remainder of the sentence and added the second and third graphs (3) and (4); inserted "have passed the real estate 
sentences; in Subsection C, after "broker's license shall examination approved by the commission" in Subsection 
have", deleted "been actively engaged in the real estate C; and substituted "may" for "shall be entitled to" in the 
business as an associate broker or real estate salesperson" second sentence of Subsection D. 
and added "passed the New Mexico real estate broker's ex- The 1999 amendment, effective June 18, 1999, in the 
amination ‘and had ‘an active associate broker's license’ or introductory language of Subsection B, substituted ' ‘and, 
equivalent real estate license", and after "shall furnish the except as provided in Section 61-29-14 NMSA 1978, be 
commission", deleted the remainder to the sentence which a resident of New Mexico" for "and have been an actual 
required the applicant to provide proof that the applicant bona fide resident of New Mexico for six months next pre- 
had competed one hundred twenty hours of prelicensing ceding the filing of application"; deleted "in New Mexico" 
courses and added "with a certificate of completion of the following "salesperson" in Subsection B(1); and: deleted 
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"and be a resident of New Mexico preceding the filing of individual to have more than one license in an individual 
application" following "age of majority" in Subsection C. capacity. 1980 Op. Att'y Gen. No. 80-22. 
Apprenticeship not, necessary. — There is nothing 
ANNOTATIONS in this article requiring that an apprenticeship be served 
Persons of "good repute". — The "good repute" re- before an applicant can apply for a broker's license; to the 
quirement is interpreted to relate to honesty and trustwor- contrary, Section 61-29-10 NMSA 1978 specifically sets 
thiness. Padilla v. Real Estate Comm'n, 1987-NMSC-056, out the means to be used by the commission in determin- 
106 N.M. 96, 739 P.2d 965 . ing applicant's reputation and competency. 1963-64 Op. 
Suit for commission to be in name of licensed bro- Att'y Gen. No. 63-110. . : 
ker. — As an action to recover a real estate commission When license under Mobile Housing Act (now 
may only be brought in the name’ of the licensed broker, Manufactured Housing Act) required. — When a real 
evidence showing corporation may be entitled to a license, estate broker or salesperson acts as the agent for another 
or that an officer thereof had a license, was insufficient to person in the sale, exchange, lease or purchase of a mobile 
enable corporation to bring suit in its own name. The cor- housing unit which is not attached to real property he is 
poration itself must be licensed to bring suit. Star Realty no longer engaging in the real estate business as defined 
Co, v. Sellers, 1963-NMSC-140, 73 N.M. 207, 387 P.2d 319. in the Real Estate Licensing Act. Rather, he is engaged in 
Section expressly authorizes broker to hold more the business of acting as an agent for another in the sale 
than one license, provided that person is actively en- of a mobile housing unit and must be licensed as a dealer 
gaged in the real estate business of the partnership, under the Mobile Housing Act (now Manufactured Hous- 
corporation or other business association for which he is ing Act). 1982 Op. Att'y Gen. No, 82-12. 
the qualifying party. The statute does not authorize an Am. Jur, 2d, A.L.R. and C.J.S, references. — 12 Am. 


Jur, 2d Brokers § 12. 
12 C.J.S. Brokers § 19. 


61-29-10. Application for license and examination. 


A... All applications for licenses to act as qualifying brokers and associate brokers shall be made 
in writing to the commission and shall contain such data and information as may be required upon 
a form to be prescribed and furnished by the commission. The application shall be accompanied by: 

(1) the recommendation of two reputable citizens who own real estate in the county in 
which the applicant resides, which recommendation shall certify that the applicant is of good 
moral character, honest and trustworthy; and 

(2) the triennial license fee prescribed by the commission. 

B. In addition to proof of honesty, trustworthiness and good reputation, an applicant shall pass 
a written examination approved by the commission. The examination shall be given at the time 
and places within the state as the commission shall prescribe; however, the examination shall be 
given not less than two times during each calendar year. The examination shall include business 
ethics, writing, composition, arithmetic, elementary principles of land economics and appraisals, 
a general knowledge of the statutes of this state relating to deeds, mortgages, contracts of sale, 
agency and brokerage and the provisions of Chapter 61, Article 29 NMSA 1978. 

C. An applicant is not permitted to engage in the real estate business until the applicant has 
passed the approved examination, complied with the other requirements of Chapter 61, Article 29 
NMSA 1978, and until a license has been issued to the applicant. 

D. Notice of passing or failing to pass the examination shall be given to an applicant not later 
than three weeks following the date of the examination. 

E. The commission may establish educational programs and procure qualified personnel, fa- 
cilities and materials for the instruction of persons desiring to become qualifying brokers or as- 
sociate brokers or desiring to improve their proficiency as qualifying brokers or associate brokers. 
The commission may inspect. and accredit educational programs and courses of study and may es- 
tablish standards of accreditation for educational programs conducted in this state. The expenses 
incurred by the commission in activities authorized pursuant to this subsection shall not exceed 
the total revenues received and accumulated by the commission. 


History: 1953 Comp., § 67-24-27, enacted by Laws The 2001 amendment, effective July 1, 2001, in Sub- 


1959, ch. 226, § 9; 1965, ch. 304, § 5; 1979, ch. 94, § 2; section A, deleted "New Mexico real estate" preceding 
1981, ch. 22, § 1; 2001, ch. 163, § 5; 2005, ch. 35, § 11. "commission"; deleted "or has his place of business" fol- 

Cross references. — For age of majority, see 28-6-1 lowing "resides" in Paragraph (1); in Paragraph (2), sub- 
NMSA‘1978. stituted "triennial" for "annual", deleted "which shall not 

The 2005 amendment, effective January 1, 2006, pro- be refunded in any event" from the end of the paragraph; 
vides for applications and examinations of applicants for in Subsection B, substituted "approved by" for "prepared 
licenses to act as qualifying broker and as associate broker. by or under the supervision of" in the first sentence; re- 


moved the distinction between examinations for brokers 
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and those for salesmen and deleted provisions that only contrary, this section specifically sets out the means to be 
applied to one examination or the other; in Subsection C, used by the commission in determining applicant's repu- 
deleted "either as a broker or salesman" following "real tation and competency. 1963-64 Op. Att'y Gen. No. 63-110. 
estate business", inserted "approved" preceding "examina- Relicensing of out-of-state broker returning to 
tion"; in Subsection E, substituted "brokers or salesper- state, — An individual who has been licensed as a resi- 
sons" for)"real estate brokers or salesmen" in two places, dent real estate broker in the state of New Mexico, and 
and substituted "activities authorized pursuant to" for who has established a residence in another state or coun- 
"enabled under the provisions of" in the last sentence. try may subsequently return to New Mexico and be reli- 
censed.as a real estate broker upon payment of the nec- 

ANNOTATIONS essary fee.and filing of the required bond and meeting 


any other needed requirements without applying for and 
taking a broker's examination as required of applicants 
who have not previously been licensed as real estate bro- 
kers, provided that the real estate board in its discretion 
clear intent of the legislature in requiring that real estate geataes fa eane the examination. 1957-58 Op. Att'y Gen. 
"brokers" or salespersons be licensed, Watts v. Andrews, ee Be iat 

1982-NMSC-080, ed N.M. 404, 649 P.2d 472. Am, Jur. 2d, A.L.R. and C.J.S. references, — 12 Am. 

Apprenticeship not necessary. — There is nothing Jur, 2d Peper an 12, 
in this article requiring that an apprenticeship be served 12. C.J.S, Brokers § 19., 
before an applicant can apply for a broker's license; to the 


License required to sue for commission. — A per- 
son who simply brings two parties together in a real es- 
tate transaction must be licensed to sue for the recovery 
of a commission. To rule otherwise would be to violate the 


61-29-10.1. Brokerage relationships; creation. 


A. For all regulated real estate transactions first executed. on or after January 1, 2000, no 
agency relationship between a buyer, seller, landlord or tenant and a brokerage shall exist unless 
the buyer, seller, landlord or tenant and the brokerage agree, in writing, to the agency relationship, 
No type of agency relationship may be:assumed by a buyer, Balen landlord, tenant or licensee, or 
created orally or by implication. 

B. .A brokerage may provide real estate services toa client pursuant to an express written 
agreement that does not create an agency relationship and no agency duties will be ees on 
the brokerage. 

C. A brokerage may provide real estate services to a customer eaitthonil putering into an express 
written agreement and without creating @ an agency sinks tics and no agency duties will be im- 
posed on the brokerage. 

D. The commission shall promulgate sath governing the rights of clients or reiterates and the 
rights, responsibilities and duties of a brokerage in those brokerage relationships that are subject 
to the jurisdiction of the:commission. 


History: Laws 1999, ch. 127, § 2; 2008, ch. 36,82. "governing the rights" near the beginning and substituted 


The 2003 amendment, effective January 1, 2004,  _. "a brokerage in those brokerage relationships that are 
inserted present Subsections B and C and redesignated subject to the jurisdiction of the commission" for "the bro- 


former Subsection B as present Subsection D; in pres- kerage in an agency relationship" at the end. » 
ent Subsection D deleted "and responsibilities" following i 3 tata 


61-29-10.2. Licensee’ s duties; disclosure. 


A. Prior to the time a licensee generates or presents any written ddausilents that has the poten- 
tial to become an express written agreement, the licensee shall give to a prospective buyer, seller, 
landlord or tenant a list of the licensee's duties that are in accordance with sai hina estab- 
lished by the commission. 

B. ‘Licensees shall perform all aie that are established for dsnseee by the commission. 


History: Laws 1999, ch, 127, § 8; 20038, ch. 36, § 3; former first paragraph as Subsection A and added Sub- 
2005, ch. 35, § 12. section B; and substituted "at the time when the parties 

The 2005 amendment, effective January 1, 2006, pro- enter into.an express written agreement, a list of the li- 
vides that prior to. the time a licensee prepares or presents censee's duties that are in accordance with requirements 
a document that will be a written agreement, the licensee established by the commission" for "at the first substan- 
must provide a list of the licensee's duties, tive contact a brokerage relationship disclosure in accor- 

The 2003 amendment, effective January 1, 2004, sub- dance with requirements established by the commission" 
stituted."Licensee's Duties -. Disclosure" for "Brokerage at the end of Subsection A. 


Relationship; Disclosure" in the heading; designated the 
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61-29-10.3. Repealed. 


Repeals. — Laws 2003, ch. 36, § 4 repealed 61-29-10.3, For provisions of former section, see the 2002 NMSA 1978 
as enacted by Laws 1999, ch. 127, § 4, relating to broker- on NMOneSource.com, 
age nonagency relationships, effective January 1, 2004. 


61-29-11. Issuance, renewal and surrender of licenses. 


A. The commission shall issue to each qualified applicant a license in the form and size pre- 
scribed by the commission. 

B. The license shall show the name and address of the licensee. An associate broker's license 
shall show the name of the qualifying broker by whom the associate broker is engaged. The com- 
mission shall deliver or mail the license of the associate broker to the qualifying broker by whom 
the associate broker is engaged, and the qualifying broker shall display the license at the broker- 
age from which the associate broker will be conducting real estate business on behalf of the bro- 
kerage. The license of the associate broker shall remain in the custody and control of the qualify- 
ing broker as long as the associate broker is engaged by that qualifying broker. 

C. Any qualifying broker's or associate broker's license suspended or revoked by an order, stipu- 
lated agreement or settlement agreement approved by the commission shall be surrendered to the 
commission by the broker upon the delivery of the order to the broker by the commission, or on the 
effective date of the order. All real-estate-related activity conducted under such license shall cease 
for the duration of the license suspension or revocation, and any associate broker licenses hanging 
with a qualifying broker whose license is suspended or revoked shall be automatically placed on 
inactive status until a new qualifying broker or a qualifying broker in charge is designated. 

D. Every license shall be renewed every three years on or before the last day of the month 
following the licensee's month of birth. Upon written request for renewal by the licensee, the com- 
mission shall certify renewal of a license if there is no reason or condition that might warrant’ the 
refusal of the renewal of a license. The licensee shall provide proof of compliance with continuing 
education requirements and pay the renewal fee. If a licensee has not made application for re- 
newal of license, furnished proof of compliance with continuing education requirements and paid 
the renewal fee by the license renewal date, the license shall expire. The commission may require 
a person whose license has expired to apply for a license as if the person had not been previously 
licensed under Chapter 61, Article 29 NMSA 1978 and further require that the person be reex- 
amined. The commission shall require a person whose license has expired to pay when the person 
applies for a license, in addition to any other fee, a late fee. If during a period of one year from the 
date the license expires the person or the person's spouse is either absent from this state on ac- 
tive duty military service or the person is suffering from an illness or injury of such severity that 
the person is physically or mentally incapable of making application for a license, payment of the 
late fee and reexamination shall not be required by the commission if, within three months of the 
person's permanent return to this state or sufficient recovery from illness or injury to allow the 
person to make an application, the person makes application to the commission for a license. A 
copy of that person's or that person's spouse's military orders or a certificate from the applicant's 
physician shall accompany the application. A person excused by reason of active duty military 
service, illness or injury as provided for in this subsection may make application for a license 
without imposition of the late fee. All fees collected pursuant to this subsection shall be disposed 
of in accordance with the provisions of Section 61-29-8 NMSA 1978. The revocation of a qualifying 
broker's license automatically suspends every associate broker's license granted to any person by 
virtue of association with the qualifying broker whose license has been revoked, pending a change 
of qualifying broker. Upon the naming of a new qualifying broker, the suspended license shall be 
reactivated without charge if granted during the three-year renewal cycle. 

E. A qualifying broker shall conduct brokerage business under the trade name and from the 
brokerage address registered with the commission. Every brokerage shall have a qualifying bro- 
ker in charge. The license of the qualifying broker and each associate broker associated with that 
qualifying broker shall be prominently displayed in each brokerage office. The address of the office 
shall be designated in the qualifying broker's license, and a license issued shall not authorize the 
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licensee to transact real estate business at any other address. In case of removal from the desig- 
nated address, the licensee shall make application to the commission before the removal or within 
ten days thereafter, designating the new location of the licensee's office and paying the required 
fee, whereupon the commission shall issue a license for the new location. if the new location com- 
plies with the terms of Chapter 61, Article 29 NMSA 1978. A qualifying broker shall maintain a 
sign at the brokerage office of such size and content as the commission prescribes. 

F. When an associate broker is discharged or terminates association or employment with the 
qualifying broker with whom the associate broker is associated, the qualifying broker shall deliver 
or mail the associate broker's license to the commission within forty-eight hours. The commission 
shall hold the license on inactive status. It is unlawful for an associate broker to perform any of the 
acts authorized by Chapter 61, Article 29 NMSA 1978 either directly or indirectly under author- 
ity of an inactive license after the associate broker's association with a qualifying broker has been 
terminated and the associate broker's license has been returned to the commission until the ap- 
propriate fee has been paid and the license has been reissued and reactivated by the commission. 


History: 1953 Comp., § 67-24-28, enacted by Laws _ "deliver" and inserted "within forty-eight hours" in the 
1959, ch. 226, § 10; 1965, ch, 304, § 6; 1977, ch. 295, § first sentence, substituted "an inactive license" for "such 
3; 1979, ch. 94, § 3;1980, ch. 82, § 11; 1981, ch. 22,°§ 2; license" in the second sentence; and deleted Subsection F, 
1988, ch. 261, § 4; 1985, ch. 89, § 2; 1987, ch. 90, § 4; concerning the renewal of licenses. within a.certain time 
1993, ch. 253, § 2; 1995, ch. 143, § 2; 2001, ch. 163, § 7; period in order to coordinate certain requirements. 

2008, ch. 22, § 5; 2005, ch. 35, § 18; 2013, ch. 167, § 6. The 1995 amendment, effective July 1, 1995, in Sub- 

The 2013 amendment, effective June:14, 2013, pro- section C, rewrote the first sentence which read "Every 
vided for the surrender of suspended and revoked. li- license shall be subject to annual renewal on the last day 
censes; and added Subsection C. of the licensee's month of birth", made a related change in 

The 2005 amendment, effective January 1, 2006, re- the third sentence, and deleted "annual" and "annually" 
quires that an associate broker's license show the name preceding "renewal" throughout the subsection; made a 
of the qualifying broker by whom the associate broker stylistic change in Subsection D; and added Subsection F, 
is engaged; requires the real estate commission to send The 1998 amendment, effective June 18, 1993, in- 
the associate broker's license to the qualifying broker by serted "or his spouse" and "the person" preceding "is suf- 
which the associate broker is engaged; requires the quali- fering" in the sixth sentence and substituted "that person 
fying broker to display the associate broker's license at or his spouse's" for "the person's" in the seventh sentence, 
the brokerage; provides that the associate broker's license in Subsection C; deleted "for cancellation" from the end of 
remains in the custody of the qualifying broker as long the first sentence, inserted the second sentence, and sub- 
as the associate broker is engaged by the qualifying bro- stituted "to the commission" for "for a cancellation" in the 
ker; provides that the revocation of a qualifying broker's last sentence, in Subsection E; and made stylistic changes 
license suspends the license of every associate broker en- in Subsections C and D. 
gaged by the qualifying broker; requires qualifying bro- 
kers to conduct brokerage business under the trade name ANNOTATIONS |. 
and at the address registered with the real estate commis- Fiduciary duties of salesperson ontanttadt to: bro: 


sion; requires that the qualifying broker's license and the 
licenses of associate brokers be displayed at the brokerage 
office; and provides that if an associate broker ceases to 
be engaged by the qualifying broker, the qualifying broker 
must send the associate broker's license to the real estate 
commission to be held in inactive status. 

The 20038 amendment, effective June 20;: 2003, in 
Subsection C, deleted "of one hundred. dollars ($100)" at 
the end of the sixth sentence; in Subsection D, substi- 
tuted "within this state a fixed office that conforms" for 
"a fixed office within this state which shall be so located 
as to conform" following "broker shall maintain" near the 


ker. — Because a real estate salesperson must work un- 
der a broker, when a principal buyer or seller engagés a 
real estate salesperson as an agent, the principal also 
engages the salesperson's qualifying broker as an agent, 
thus extending the fiduciary duty owed to the principal 
buyer or seller up the salesperson's chain of command to 
the broker, Although agency fiduciary obligations and li- 
abilities may extend from’a salesperson to the qualifying 
broker, the fiduciary duties of one real estate salesperson 
are not attributable to another salesperson operating un- 
der the same qualifying broker unless one salesperson is 
at faultin appointing, supervising or cooperating with the 


beginning of the first sentence, and inserted "real estate" other. Moser v, Bertram, 1993-NMSC-040, 115 N.M. 766, 

preceding "salesperson" near the middle of the third sen- 858 P.2d 84. : 

tence. Brokers must supervise their salespeople. — Sec- 
The 2001 amendment, effective July 1, 2001, de- tion 61-29-2 NMSA 1978 and this section express a clear 


leted "permanent" preceding "license" in Subsection A: in 
Subsection B, deleted "real estate" preceding "broker" in 


two places; in Subsection C, substituted the reactivation pervise the actions of their salespeople. At the same time, 
provision and conditions thereto for suspended licenses the statutes do not require the broker himself to‘engage in 
for the provision that a new license will be issued in the business full-time. 1980 Op. Att'y Gen. No, 80-22, 

event that the real estate salesperson's license is sus- Relicensing of out-of-state broker returning to 
pended, and will be free if re-issued in the same year it ‘state. — An individual who has been licensed as a resi- 
was granted; in Subsection D, deleted "under Chapter 61, . dent real estate broker in the state of New Mexico, and 
Article 29 NMSA 1978" following "operated by a licensed who has established a residence in another state or coun. 


broker", inserted "who is a natural person", deleted "or tr 
? : ge : fees y may subsequently return to New Mexico and be reli- 
under contract to" following "associated with", deleted censed as a real estate broker upon payment of the nec- 


"except a licensed branch office" following "any other ad- , : : neeti 
dress", in Subsection E, deleted "immediately" preceding - pararpl Ces ad tie of the requivedchonmaend meting 


legislative mandate that brokers, the persons principally 
responsible to the public, actually be in a position to su- 
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any other needed requirements without applying for and desires to waive the examination. 1957-58 Op, Att'y Gen. 
taking a broker's examination as required of applicants No, 58-186. 

who have not previously been licensed as real estate bro- Am, Jur. 2d, A.L.R. and C.J.S. references, — 12 Am, 
kers, provided that the real estate board in’ its discretion Jur. 2d Brokers §§ 21, 24, 26, 27, 29. 


12 C.J.S. Brokers §§ 16,20. 


61- 29-12. Refusal, suspension or VOCATION of license for causes 
enumerated. 


A. In accordance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978], the com- 
mission may refuse to issue’a license or may suspend, revoke, limit or condition a license if the 
applicant or licensee has, by false or fraudulent representations, obtained a license or, in perform- 
ing or attempting to‘perform any of the actions sped red in Chapter 61, Article 29 NMSA 1978, an 
applicant or licensee has: 

(1) made.a substantial misrepresentation; 

(2) pursued a continued’and flagrant course of misrepreaettahae, inside false promises 
through agents, salespersons, advertising or otherwise; or used any trade name or insignia of 
membership in any real estate organization of which the licensee is not:a member; ; 

(3) paid or received a rebate, profit, compensation or commission to or from any ‘inflivedided 
person, except the licensee's Pringipal, or other party to the transaction, and then only with that 
principal's written consent; | 

(4) represented or attempted to represent a dilalifying broker other than’ a qualifying bro- 
ker with whom the licensee i is associated without the express SHOW SGEP and consent of that quali- 
fying broker; 

(5) failed, within a'reasonable time, to account for or to remit any money coming into the 
licensee's possession that belongs to others, commingled funds of others with the licensee's own or 
failed to keep funds of others in an escrow or trustee account or failed to furnish legible copies of 
all listing and sales contracts to all parties executing them; 

(6) been convicted in any court of competent jurisdiction of a felony or any offense involy- 
ing moral turpitude; 

(7) employed or compensated, directly or indirectly, a person for performing any of the acts 
regulated by Chapter 61, Article 29 NMSA 1978 who is not a. licensed qualifying broker or an,as- 
sociate broker; provided, ‘however that a qualifying broker may pay a commission to a qualifying 
broker of another state as provided in Section 61-29-16.1 NMSA 1978; 

(8) failed, if a qualifying broker, to place as.soon after receipt as is practicably possible, 
after securing signatures of all parties to the transaction, any deposit money or other money re- 
ceived by the qualifying broker in a real estate transaction in a custodial, trust or escrow account, 
maintained by the qualifying broker in a bank or savings and loan institution or title company 
authorized to do business in this:state, in which the funds shall be kept until the transaction 
is consummated or otherwise terminated, at which time a full accounting of the funds shall be 
made by the qualifying broker. Records relative to the deposit, maintenance and withdrawal of the 
funds shall contain information as;may be prescribed by the rules of the commission. Nothing in 
this paragraph prohibits a qualifying broker from depositing nontrust funds in an amount not to 
exceed the required minimum balance in each trust account so as, to meet the minimum balance 
requirements of the, bank necessary to maintain the account and avoid charges. The minimum 
balance deposit shall not’ be considered commingling and shall not be subject to levy, attachment 
or garnishment, This paragraph does not prohibit a qualifying broker from depositing any deposit 
money or.other money received by the qualifying broker in a real estate transaction with another 
cooperating: broker who shall in turn comply with this paragraph; 

(9) failed, if an associate broker, to place as soon after receipt as is practicably possible in 
the custody, of the associate broker's, qualifying broker, after securing signatures of all parties to 
the transaction, any deposit money or other money entrusted to the associate broker by any per- 
son dealing with the associate broker as the representative of the qualifying broker; 

(10) violated a pagvision - Chapter 61, Article 29 NMSA 1978 or a rule promulgated by 
the commission; 
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(11) committed an act, whether of the same or different character from that specified in 
this subsection, that is related to dealings as a qualifying broker or an associate broker and that 
constitutes or demonstrates bad faith, incompetency, untrustworthiness, impropriety, fraud, dis- 


honesty, negligence or any unlawful act; or 


(12) been the subject of disciplinary action as a licensee while licensed to practice real es- 
tate in another jurisdiction, territory or possession of the United States or another country. . 

B. An unlawful act or violation of Chapter 61, Article 29 NMSA 1978 by an associate broker, 
employee, partner or associate of a qualifying broker shall not be cause for the revocation of a 
license of the qualifying broker unless it:appears to the satisfaction of the commission that the 
qualifying broker had guilty knowledge of the unlawful act or violation. 


History: 1953 Comp., § 67-24-29, enacted by Laws 
1959, ch. 226, § 11; 1965, ch. 304, § 7; 1981, ch. 22, § 3; 
1983, ch. 261, § 5; 1984, ch. 56, § 1; 1987, ch. 90, § 5; 
1991, ch. 13, § 1; 2001, ch. 163, § 8; 2005, ch. 35, § 14; 
2011, ch. 85, § 6; 2022, ‘ch. 39, § 97. 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the New Mexico real estate commission is re- 


quired to follow the provisions of the Uniform Licensing . 


Act for disciplinary matters; and in Subsection A, added 
"In accordance with the Uniform Licensing Act". 

The 2011 amendment, effective July 1 2011, per- 
mitted the payment of a commission to a qualified bro- 
ker or another state if, pursuant to Section 61-29-16.1 
NMSA 1978, the nonresident broker has entered in to a 
transaction-specific contract with a resident broker and 
has consented to being sued in New Mexico. 

The 2005 amendment, effective. January 1, 2006, 
permits the real estate commission to issue license with 


limitations or conditions if the applicant or licensee has © 


obtained a license by false or fraudulent representations 
or performed or attempted to perform the prescribed acts 
specified in this section and provides that an. unlawful act 
or violation of Chapter 61, Article 29 NMSA 1978 by an 
associate broker is not cause for revocation of a qualifying 
broker's license unless the qualifying broker had guilty 
knowledge of the act. 

The 2001 amendment, effective July 1, 2001, inserted 
the Subsection A and B designations and redesignated for- 
mer Subsections A to K as Paragraphs A(1) to A(11); deleted 
"real estate" preceding "broker" throughout the section; in 
Subsection A, substituted "refuse to issue or may suspend” 
for "refuse a license for cause or suspend", and "an applicant 
or licensee has:" for "is deemed to be guilty of:" in the intro- 
ductory language; substituted "with whom he is associated" 
for "with whom he is licensed" in Paragraph (4), inserted 
"after securing signatures of all parties to the transaction" 
in Paragraphs (8) and (9); deleted "in the interests of the 
public and in conformance with the provisions of Chap- 
ter 61, Article 29 NMSA 1978" from the end of Paragraph 
(10); substituted "committed an act" for "any other conduct" 
in Paragraph (11); and added Paragraph (12). 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "in Chapter 61, Article’'29 NMSA 1978" for "herein" 
in the introductory paragraph; substituted the language 
beginning with "unlicensed person" for:"person other than 
his principal" at the end of Subsection C; and made minor 
stylistic changes in Subsections E and K. 


ANNOTATIONS 


Revocation for "substantial misrepresentations". 
— The commission may suspend a license on the grounds 
that the licensee misrepresented to prospective buyers 
both the size of the property in question and the age of the 
roof. Wolfley v. Real Estate Comm'n, 1983-NMSC-064, 100 
N.M. 187, 668 P.2d 308. 

If the subjects of misrepresentations on application 
forms are material, ie, "substantial misrepresenta- 
tions", the real estate commission can, absent intervening 


equities, revoke the license even though there is no ac- 
tual or intentional fraud, Padilla v. Real Estate Comm'n, 
1987-NMSC-056, 106 N.M. 96, 739 P.2d 965. 

The test of whether a misrepresentation is substantial 
is if it operates as an inducement to the real estate com- 
mission to do that which it should not otherwise have 
done. Padilla v. Real Estate Comm'n, 1987-NMSC-056, 
106 N.M. 96, 739 P.2d 965, 

Where a license to sell real estate was eaked for 
false or fraudulent representations in applications with 
respect to unpaid liens or judgments, but the real estate 
commission's findings and conclusions did not resolve 
in any meaningful way whether licensee intended to 
deceive and to induce the commission to act in reliance 


“upon a misrepresentation of fact known by him to be un- 


true, and there were no specific findings and conclusions 
by the commission to afford the supreme court a clear 
understanding that the decision was based upon false 
representations relevant and material to facts bearing 
upon the good repute and competence of the licensee in 
the public interest, the cause was remanded.to the com- 
mission with express directions to enter proper findings 
of fact and conclusions of law, together with a final order. 
Padilla v, Real Estate Comm'n, 1987-NMSC-056, 106 
N.M. 96, 739 P.2d 965. 

Substantial. evidence to support commission's 


‘suspension of broker's license based on Paragraph 


A(5), Elliott v. N.M. Real Estate Comm'n, 1985-NMSC-078, 
103 N.M. 273, 705 P.2d 679. 

Broker to have knowledge of building code and 
zoning ordinances. — It is incumbent upon the broker 
to have'a general knowledge of the building code and the 
zoning, ordinances which deal with the particular prop- 
erty being offered for sale or which is being purchased. 
Amato v. Rathbun Realty, Inc., 1982-NMCA-095, 98 N.M. 
231, 647 P.2d 433. 

Nonresident broker may share in, commission. 
— This section modifies Sections 61-29-1 and 61-29-16 
NMSA 1978 to the extent that a nonresident broker may, 
in a limited situation, share in a commission. He may only 
do so, however, through ,cooperation with a New Mexico 
licensed broker. Hayes v. Reeves, 1977-NMSC-092, 91 N.M, 
174, 571 P.2d 1177. 

Generally, as to establishing custodial, trust or 
escrow accounts. — No regulation of the real estate 
commission requires a custodial, trust, or escrow account 
prior to the receipt of funds appropriate for deposit in 
such account. McCaughtry v. N.M. Real Estate Comm'n, 


» 1970-NMSC-148, 82.N.M. 116, 477 P.2d 292. 
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Jurisdiction where landowner claims acting as 
broker. — Under Section 61-29-2 NMSA 1978 if a land- 
owner represents to either the buyer or seller that he is 
acting as a broker, the real estate commission has ju- 
risdiction over the transaction. Poorbaugh v. N.M, Real 
Estate Comm'n, 1978-NMSC-033, 91 N.M. 622, 578 P.2d 
323. 

Hiring of note broker for sale of real estate con- 
tract. — Because the seller of a real estate contract, who 
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hired a note broker to handle the sale; was not acting as a or misdemeanor involving moral turpitude. 1982 Op. Att'y 
real estate broker during the sale, the commission lacked Gen. No. 82-02. 

jurisdiction to revoke the seller's license for misrepresen- Law reviews. — For article, " 'To Purify the Bar': A 
tation. Vihstadt v. Real Estate Comm'n, 1988-NMSC-003, Constitutional Approach to Non-Professional Miscon- 
106 N.M. 641, 748 P.2d 14. duct," see 5 Nat. Res. J. 299 (1965). 

Applicability of Paragraph A(3) prohibition. For 1984-88 survey of New Mexico administrative law, 
— The prohibition of Subsection C (now Paragraph 19 N.M.L. Rev. 575 (1990). 

A(3)) is applicable to a broker or salesman represent- Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
ing the seller of real estate giving the purchaser trad- Jur. 2d Brokers §§ 10, 21 to 29. 

ing stamps, free down payments on the property, mov-. ' Bias of members of license revocation board, 97 
ing costs, etc., when it can be shown that the real estate A.L.R.2d 1210. 

broker or salesman gave one or more of the items listed Suspension or revocation of real estate broker's license 
to the purchaser of the property as an integral part of a on ground of discrimination, 42 A.L.R.3d 1099. 
transaction involving the purchase and sale of the prop- Revocation or suspension of real estate broker's license 
erty. 1963-64 Op. Att'y Gen. No. 63-28 (rendered prior to for violation of statutes or regulations prohibiting use of 
1991 amendment). unlicensed personnel in carrying out duties, 68 A.L.R.3d 

Payment of commission to buyer who is not prin- 530. 
cipal prohibited. — Subsection C (now Paragraph A(3)) Real estate broker's liability for misrepresentations as 
precludes a licensed salesman or broker from paying any to income from, or earnings of, property, 81 A.L.R.3d 717. 
portion of his commission to a buyer who is not his prin- Validity and application of regulation prohibiting li- 
cipal, regardless of disclosure to the principal of the ar- censed real-estate broker from negotiating sale or lease 
rangement. 1981 Op. Att'y Gen. No. 81-25 (rendered prior with owner known to have exclusive listing agreement 
to 1991 amendment). with another broker, 17 A.L.R.4th 763. 

In order to properly make sense of the reference in Sub- Real-estate broker's rights and liabilities as affected by 
section C (now Paragraph A(3)) to "paying," and to give failure to disclose agreement to loan purchase money to 
effect to the legislative intent indicated by that reference, purchaser, 17 A.L.R.4th 788. 
the words "to or" may be read into that subsection pre- Revocation or suspension of real estate broker's license 
ceding "from any person," 1981 Op. Att'y Gen. No, 81-25 for conduct not connected with business as broker, 22 
(rendered prior to 1991 amendment). A.L.R.4th 136. 

Criminal Offender Employment Act to be fol- Real estate broker's or agent's misrepresentation to, or 
lowed in suspension or revocation action. — The failure to inform, vendor regarding value of vendor's real 
provisions of the Criminal Offender Employment Act property, 33 A.L.R.4th 944. 
must be followed by the real estate commission in any ac- Grounds for revocation or suspension of license of real- 
tion by the commission to suspend or’revoke a broker's or estate broker or salesperson, 7 A.L.R.5th 474, 
salesperson's license because of a conviction of a felony 12.C.J.S. Brokers §§ 16, 19, 21 to 24. 


61-29-13. Provision for hearing before suspension or revocation of 
license. 


The commission shall, before suspending or revoking any license, set the matter down for a 
hearing pursuant to the provisions of the Uniform Licensing Act [61-1-1 NMSA 1978]. 


History: 1953 Comp., § 67-24-30, enacted by Laws ANNOTATIONS 


ARNE CBA ea ataes ee eee ee st Am. Jur,.2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 60, 61. 
53 C.J.S, Licenses § 50 et seq: 


61-29-14. Repealed. 


Repeals. — Laws 2003, ch. 22, § 7 repealed 61-29-14 provisions of former section, see the 2002 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1959, ch. 226, § 13, re- NMOneSource.com. 
lating to nonresident brokers, effective June 20, 2003, For 


61-29-15. Maintenance of list of licensees. 


The commission shall maintain a list of the names and addresses of all licensees licensed by it 
under the provisions of Chapter 61, Article 29 NMSA 1978, and of all persons whose license has 
been suspended or revoked within that year, together with such other information relative to the 
enforcement of the provisions of Chapter 61, Article 29 NMSA 1978 as it may deem of interest to 
the public. The commission shall also maintain a statement of all funds received and a statement 
of all disbursements, and copies of the statements shall be mailed by the commission to any person 
in this state upon request. 
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History: 1953 Comp., § 67-24-32, enacted by Laws 
1959, ch. 226, § 14; 2001, ch. 168, § 10. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "Maintenance" for "Publication" in the section head- 
ing; substituted "The commission shall maintain a list” 


PROFESSIONAL AND OCCUPATIONAL LICENSES 
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for "The commission shall, at least annually, publish"; and 
substituted "maintain" for "prepare" in the last sentence, 


ANN OTATIONS 


C. JS. Brokers § 14. 


61-29-16. Suit by qualifying or associate coer 


No action for the collection of a commission or cdnnpeinsaliati Saviotlt by any person as a quali- 
fying broker or an associate broker required to be licensed under the provisions of Chapter 61, 
Article 29 NMSA 1978 shall be maintained in the courts of the state unless such person was a 
duly licensed qualifying broker or associate broker at the time the alleged cause of action arose. 
In any event, suit against a member of the public as distinguished from any person licensed 
under Chapter 61, Article 29 NMSA 1978 shall be maintained only in the name of the qualifying 


broker. 


History: 1953 Comp., § 67-24-33, enacted by Laws 
1959, ch. 226, § 15, 2005, ch. 35, § 16, 

The 2005 amendment, effective January 1, 2006, pro- 
vides that no action to collect a commission or compensa- 
tion by a person as a qualifying broker or an associate bro- 
ker shall be maintained unless the person was licensed as a 
qualifying broker or an associate broker on the date cause 
of action arose and requires that suits against a member of 
the public be in the name of the qualifying broker. 


ANNOTATIONS 


Section upholds legislative intent that brokers be 
licensed. — A person who simply brings two parties to- 
gether in a real estate transaction must be licensed to sue 
for the recovery of a commission. To rule otherwise would 
be to violate the clear intent. of the legislature in requir- 
ing that real estate "brokers" or salespersons be licensed. 
Watts v, Andrews, 1982-NMSC-080, 98 N.M. 404, 649 P.2d 
472. 

Texas broker barred from collecting a commis- 
sion. — Where plaintiff, who was a licensed real estate 
broker in Texas; knew that an unlisted ranch was for 
sale; plaintiff and defendants, who were licensed real 
estate brokers in New Mexico, orally agreed to work 
together as co-brokers in the sale of the ranch and to 
share the commission on the’ purchase price; plain- 
tiff and defendants never entered into a transaction- 
specific written agreement to share the commission; 
and plaintiff brought the sellers and the buyers to- 
gether with the assistance of defendants, plaintiff was 
barred from collecting a real estate commission, be- 
cause plaintiff was acting as a broker without a valid 
New Mexico broker's license or a written, foreign bro- 
ker's agreement in violation of Section 61-29-16 NMSA 
1978. PC Carter Co. v, Miller, 2011-NMCA-052, 149 
N.M. 660, 253 P.38d 950. 

Meaning of "arose", — The word "arose" used in this 
statute is used in its usual and ordinary meaning and 
denotes past completed action, not past continuing ac- 
tion. Lakeview Invs., Inc. v. Alamogordo Lake Vill., Inc., 
1974-NMSC-027, 86 N:M. 151, 620 P.2d 1096. 

Person claiming commission must prove license. 
— The statute casts no burden upon a defendant to prove 
absence of a license but does place upon one claiming a 
real estate commission the burden of establishing that.he 
was duly licensed when the alleged cause of action arose 
and the inadvertent statement relative to the burden of 
proof in Southwest Motel Brokers, Inc, v. Alamo Hotels, 
Inc., 1963-NMSC-091, 72 N.M. 227, 382 P.2d 707, over- 
ruled by Star Realty Co, v. Sellers, 1968-NMSC-140, 73 
N.M. 207, 387 P.2d 319. 


Finding that plaintiff held license required. — A 
judgment for recovery of a real estate commission without 
a finding that the plaintiff held either a broker's or sales- 
man's license when the cause of action arose is erroneous. 
Watts v. Andrews, 1982-NMSC-080, 98 N.M. 404, 649 P.2d 
472, 

Section prohibits action in quantum meruit to 
recover value of services rendered by person who is 
required to have license, in the absence of such license. 
Bank of N.M, v. Freedom Homes, Inc,, 1980-NMCA-064, 94 
N.M, 582, 612 P.2d 1843. 

An unlicensed real estate broker or salesperson cannot 
recover a commission in an action in quantum meruit. 
Watts v, Andrews, 1982-NMSC-080, 98 N.M. 404, 649 P.2d 
472, 

Suit by corporation. — Since an action to recover a 
real estate commission may only be brought in the name 
of the licensed broker, evidence :showing corporation 
may be entitled to a license, and that an officer thereof 
had a license, was insufficient to enable corporation to 
bring ‘suit in its own name. Star Realty Co. v, Sellers, 
1963-NMSC:-140,.73 N.M. 207, 387 P.2d 319.. 

Action for breach of contract. — This section did 
not prevent real estate broker from maintaining action 
for breach of contract where broker was not licensed at 
time he entered into exclusive sales representation agree- 
ment with defendant but became licensed prior to breach 
of this agreement by defendant. Lakeview Invs., Inc. v. Al- 
amogordo Lake Vill., Inc., 1974-NMSC-027, 86 N.M. 151, 
520 P.2d 1096. 

In estimating the commission on an exchange of real 
estate the actual and not the trade value of the property 
received in exchange should be taken as the basis, unless 
the contract of employment provides for some other basis, 
such as a fixed and agreed valuation of the property given 
in exchange. Maine v. Garvin, 1966-NMSC-140, 76 N.M. 
546, 417 P.2d 40. 

Allegation of licensing effective against motion to 
dismiss, — Allegation, that the party seeking relief was 
licensed at the time the work or service was performed 
satisfies the requirements of this section.as against a mo- 
tion to dismiss. Lakeview Invs., Inc. v. Alamogordo Lake 
Vill., Inc.,1974-NMSC-027, 86 N.M. 151, 520 P.2d 1096. 

In order to satisfy the requirements of this section as 


_ against a motion to dismiss, the party seeking relief must 


allege that he was licensed at the time the work or ser- 
vice was performed. Bosque Farms Home Ctr. Inc. v. Tabet 


* Lumber Co,, 1988-NMSC-027, 107 N.M. 115, 753 P.2d 894. 
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Parol evidence rule is fully applicable together 
with all the exceptions recognized in connection with 
any other writing in connection with written listing 
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agreements. Parol evidence may not be received when its 
purpose and effect is to contradict, vary, modify or add to 
a written agreement, but is generally admissible to supply 
terms not in the written contract, to explain ambiguities 
in the written agreement, or to show fraud, misrepresen- 
tations or mistake. Maine v. Garvin, 1966-NMSC-140, 76 
N.M. 546, 417 P.2d 40. 

Compensation rule distinguished from that in 
fraud. — The rule applicable in determining the right 
of an agent to recover compensation from his principal 
differs from that which is applied when fraud is claimed 
as ‘between a vendor and purchaser. Maine v. Garvin, 
1966-NMSC-140, 76 N.M. 546, 417 P.2d 40, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Brokers §§ 217 to 222. 

Failure, when refusing offer to purchase land, to state, 
as ground therefor, broker's failure to introduce or disclose 
name of customer, as affecting right to assert such ground 
in defense of broker's action for compensation, 156 A.L.R. 
605. 

Rights and bligetinas of real estate broker employed to 
sell property as affected by option to purchase for himself, 
164 A.L.R. 1378. 

Real estate broker's right to commission on sale, ex- 
change or lease of property listed without statement of 
price or other terms, 169 A.L.R, 380. 

Want of license as affecting broker's recovery of com- 
pensation for services, 169 A.L.R. 767. 

Condemnation of property as affecting broker's right to 
compensation, 170 A.L.R. 1422, 

Subagent, right of broker as against employer to com- 
mission on sale by, 3 A.L.R.2d 532. 

Relative rights and liabilities of vendor and his broker 
to down payment or earnest money forfeited by vendee for 
default under real estate contract, 9 A.L.R.2d 495. 

Real estate broker's right to commission where pur- 
chaser refuses to go through with the executory contract 
because of reckless misrepresentation made to him by 
broker respecting property, 9 A.L.R.2d 504. 

Right of real estate broker to commission where cus- 
tomer repudiates or fails to complete contract or promise 
which is oral or not specifically enforceable, 12 A.L.R.2d 
1410. 

Effect of statement of real estate broker to prospective 
purchaser that property may be bought for less than list 
price as breach of duty to vendor, so as to bar claim for 
commission, 17 A.L.R.2d 904. 

What deviation in prospective vendee's proposal from 
vendor's terms precludes broker from recovering commis- 
sion for producing a ready, egies and able vendee, 18 
A.L.R.2d 376. 

Broker's right to commission on sales consummated af- 
ter termination of employment, 27 A.L.R.2d 1348. 

Nondisclosure or misrepresentation of sale price of 
other property as affecting broker's rights as against prin- 
cipal, 32 A.L.R.2d 728. 
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Liability of broker to prospective purchaser for refund 
of deposit or earnest money where contract fails because 
of defects in vendor's title, 38 A.L.R.2d 1382. 

Broker's right to commission where owner sells prop- 
erty to broker's customer at less than stipulated price, 46 
A.L.R.2d 848. 

Conveyance of real property to mortgagee or lien holder 
as constituting "sale or exchange" rendering owner liable 
for commissions to broker having exclusive agency or ex- 
clusive right to sell, 46 A.L.R.2d 1116. 

Broker's right to commission for selling part of property, 
47 A.L.R.2d 680. 

Liability of vendor's real-estate broker or agent to pur- 
chaser or prospect for misrepresenting or concealing offer 
or acceptance, 55 A.L.R.2d 342. 

Broker's return of deposit to purchaser as waiver of 
right to demand commission from seller, 69 A.L.R.2d 1244. 

Commission on sale rejected by principal because of 
buyer's fraud or misrepresentation, 79 A.L.R.2d 1055. 

Licensed real estate broker's right to compensation 
as affected by lack of license on the part of partners, co- 
adventurers, employees, or other associates, 8 A.L. R.3d 
523, 

Real estate broker's right to compensation as affected 
by failure or refusal of principal's’ spouse to join in con- 
tract of sale, 10 A.L.R.3d 665, ) 

Broker's right to commission from principal upon pro- 
curing third party taking an option, 32.A.L.R.3d 321, 

Right of real estate broker to commission where list- 
ing contract is for sale of property and it is subsequently 
leased to one with whom broker had negotiated, . 42 
A.L.R,3d 1480, 

Construction of provision in real estate broker's listing 
contract that broker shall receive commission on sale af- 
ter expiration of listing period to one with whom broker 
has "negotiated" during listing period, 51 A.L.R.3d 1149. 

Real estate broker's right to commission for procuring 
lessee where lease terminates before contemplated term, 
54 A.L.R.3d 1171. . 

Necessity of having real estate broker's license in order 
to recover commission as affected by fact that business 
sold includes real property, 82 A.L.R.3d 1139. 

Right of real estate broker to recover commission from 
seller-principal where buyer defaults under valid contract 
of sale, 12 A.L.R.4th 1083. 

Real estate broker's right to recover commission from 
seller where sale fails because of seller's failure to deliver 
good title - modern cases, 28 A.L.R.4th 1007. 

Real estate broker's rights and liabilities as affected by 
failure to disclose financial information concerning pur- 
chaser, 34 A.L.R.4th 191. 

What constitutes financial ability to perform within rule 
entitling broker to commission for producing ready, will- 
ing, and able purchaser of real property, 87 A.L. R. 4th 11. 

~ 12 C.J.S. Brokers §§ 132 to 135. 


61-29-16.1. Foreign brokers; consent to service; referral fees. — 


A. A foreign broker may act in the capacity of a qualifying or associate broker with respect to 
commercial real estate located in New Mexico; provided that prior to performing any of the real 
estate activities of a qualifying or associate broker, the foreign broker enters into a transaction- 
specific written agreement with a New Mexico qualifying broker that includes, at a minimum: 

(1) adescription of the parties, the commercial real estate and any additional information 
necessary to identify the specific transaction governed by the agreement; | 
(2) the terms of compensation between the foreign broker and the New Mexico qualifying 


broker; 


(3) ' the effective date and definitive termination date of the agreement; and 
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(4) astatement that the foreign broker agrees to: 

(a) cooperate fully with the New Mexico qualifying Boker and all val doetan Breed 
designated by the New Mexico qualifying broker; 

(b) except for the foreign broker's interaction with the foreign broker's elieast conduct 
all contact with parties, including the general public and other brokers, in association with the New 
Mexico qualifying broker or associate broker designated by the New. Mexico qualifying broker; 

(c) conduct all marketing and solicitations for business in the name ‘of the New Mex- 
ico qualifying broker; 

(d) timely furnish to the New Mexico qualifying broker copies of all documents re- 
lated to the transaction that are required by the laws of New Mexico to be retained by its licensees, 
including without limitation, agency disclosure, offers, counteroffers, purchase and sale contracts, 
leases and closing statements; 

(e) comply with and be bound by and subject to New Mexico law and the regulations 
of the commission; and 

(f) submit to the jurisdiction of the courts of New Mexico with respect to the transac- 
tion and any and all claims related thereto'by service of process upon the secretary of state of New 
Mexico and upon the appropriate official of the state, province or nation of the foreign broker's real 
estate licensure. 

B. When a New Mexico associate broker or qualifying broker makes ¢ a referral to or receives a 
referral from a foreign broker for the purpose of receiving a fee, commission or any other consid- 
eration, the qualifying broker of the New Mexico brokerage and the foreign broker Balt execute a 
Written, transaction-specific referral agreement at the time of the referral. 


: 


History: Laws 2005, ch. 35, § 15; 2011, ch. 85, § 7; 
2013, ch. 167, § 7; 2014, ch. 27, § 2. 

The 2014 amendment, effective May 21, 2014, pro- 
vided for foreign brokers acting as qualifying or associ- 
ate brokers with respect to commercial real estate; in the 
catchline, deleted "nonresident" and added "foreign"; in 
Subsection A, deleted the entire former language of the 
subsection which provided for service of process. on as- 
sociate brokers and qualifying brokers who had license 
application addresses outside New Mexico; added a new 
Subsection A; in Subsection B, after "a referral from a", 
deleted "nonresident" and added "foreign", and , after 


"brokerage and the", deleted "nonresident" and added 
"foreign", 

The 2018 amendment, effective June 14, 2013, re- 
quired transaction-specific referral agreements at the 
time of referral; in the title, deleted "Foreign brokers; 
nonresident licensees", and added "Nonresident brokers; 
consent to service; referral fees"; deleted former Subsec- 
tion A, which required nonresident brokers to enter into 
transaction- specific contracts with New Mexico brokers 
prior to commencing real estate activity; and added Sub- 
section B. 


61-29-16.2. Nonresident licensees; consent to service. 


A. A nonresident licensee shall file with the commission an irrevocable consent that lawsuits 
and actions may be commenced against the associate broker or qualifying broker in the proper 
court of any county of New Mexico in which a cause of action may arise or in which the plaintiff 
may reside; by service on the commission of any process or pleadings authorized by the laws of 
New Mexico, the consent stipulating and agreeing that such service of process or pleadings on the 
commission is as valid and binding as if personal service had been made upon the associate broker 
or qualifying broker in New Mexico. 

B. Service of process or pleadings shall be served in duplicate upon the commission; one shall al 
filed in the office of the commission and the other immediately forwarded by certified mail to the main 
office of the associate broker or qualifying broker against whom the process or pleadings are directed. 


History: Laws 2014, ch. 27, § 4. 
Effective dates, — Laws 2014, ch. 27 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 21, 2014, 90 ditva after the ad- 
_ journment of the legislature. 


61-29-17. Penalty; injunctive relief. 


A. Any person who engages in the business or acts in the capacity of an associate broker or a 
qualifying broker within New Mexico without a license issued by the commission or pursuant to 
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Section 61-29-16,1 NMSA 1978 is guilty of a fourth degree felony.,Any person who violates any 
other provision of Chapter 61, Article 29 NMSA 1978 is guilty of a misdemeanor and shall be pun- 
ished by a fine of not more than five hundred dollars ($500) or r imprisonment for not more than six 
months, or both. 

B. In the event'any person has engaged or proposes to engage in any act or practice violative 
of a provision of Chapter 61, Article 29 NMSA 1978, the attorney general or the district attorney 
of the judicial district in which the person resides or the judicial district in which the violation has 
occurred or will occur may, upon application of the commission, maintain an action in the name of 
the state to prosecute the violation or to enjoin the proposed act or practice, 

C. In any action brought under Subsection B of this section, if the court finds that a person is 
engaged or has willfully engaged in any act or practice violative of a provision of Sections 61-29-1 
through 61-29-18 NMSA 1978, the attorney general or the district attorney of the judicial district 
in which the person resides or the judicial district in which the violation has occurred or is occur- 
ring may, upon petition to the court, recover on behalf of the state a civil penalty not exceeding five 


thousand dollars ($5,000) per violation and attorney fees and costs. 


History: 1953 Comp., § 67-24-34, enacted by Laws 
1965, ch. 304, § 8; 1993, ch. 192, § 2; 2011, ch. 85, § 8; 
2013, ch. 167, § 8; 2014, ch, 27, § 3. 

Repeals and reenactments, — Laws 1965, ch, 304, § 
8, repeals 67-24-34, 1953 Compi, relating to penalties, for 
violations by brokers, and enacts the above section, 

The 2014 amendment, effective May 21, 2014, pro- 
vided that foreign brokers conducting business in New 
Mexico are not in violation of Article 61, Chapter 29 
NMSA 1978 if they have entered into transaction-specific 
agreements; and in Subsection A, in the first sentence, af- 
ter "license issued by the commission", added "or pursu- 
ant to Section 61-29-16.1 NMSA 1978", 

The 2013 amendment, effective June 14, 2013, revised 
the penalties for violations of the licensure requirements; 


in Subsection A, in the first sentence, after "Any person . 


who", deleted "violates any provision of Chapter 61, Ar- 
ticle 29 NMSA 1978 is guilty of a fourth degree felony and 
shall be punished by a fine of not more than five thousand 
dollars ($5,000) or by imprisonment for a definite term of 
eighteen months, or both" and added the remainder of the 
sentence and added the second sentence; in Subsection B, 
after "occurred or will occur", deleted "shall" and added 


61-29-17.1. Recompiled. 
Recompilations. — Former 61-29-17.1. NMSA’ 1978, 


relating to disciplinary action by the New Mexico real es- . 


tate commission concerning time share projects, enacted 


"may"; and in Subsection B, after "occurred or is occur- 
ring", deleted "shall" and added "may", 

The 2011 amendment, effective July 1.2011; changed 
a violation from a misdemeanor offense to a fourth degree 
felony and changed the fine from five hundred dollars to 
five thousand dollars and the term of imprisonment from 
a term of not more than six months to a definite term of 
eighteen months. 

The 1998 amendment, effective June 18, 1993, sub- 
stituted "Chapter 61, Article 29 NMSA 1978" for "Sec- 
tions 67-24-19 through 67-24-35 New Mexico Statutes An- 
notated, 1953 Compilation" in two places in Subsection A 
and in Subsection B; and added Subsection 'C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits §§ 72, 73. 

Right to private action under state statutes or regu- 
lations governing real estate brokers or salesmen, 28 
A.L.R.4th 199, 

53 C.J.S, Licenses § 82. 


by Laws 1986, ch. 97, § 14, has been recompiled as 47-11- 
11.2 NMSA 1978. 


61-29-17.2. Unlicensed activity; civil penalty; administrative costs. 


The commission may impose a civil penalty on any person who is found, through a court or 
administrative proceeding, to have acted in violation of Chapter 61, Article 29 NMSA 1978 
in an amount not to exceed one thousand dollars ($1,000) for each violation or, if the com- 
mission can so determine, in the amount of the total commissions received by the person for 
the unlicensed activity. The commission may assess administrative costs for any investigation 
and administrative or other proceedings against any such person. Any money collected by the 

commission under the provisions of this section shall be deposited into the real estate recovery 
fund. 


History: Laws 2001, ch. 163, § 11; 2011, ch. 85, § 9. 
The 2011 amendment, effective July 1 2011, permitted 
the commission to impose a civil penalty in the amount of 


the total commissions received for an unlicensed activity 
and required civil penalties to be deposited into the real 
estate recovery fund. 
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61-29-18. Interpretation of act. 


Nothing contained in Chapter 61, Article 29 NMSA 1978 shall affect the power of cities and vil- 
lages to tax, license and regulate qualifying brokers or associate brokers. The requirements hereof 
shall be in addition to the requirements of an existing or future ordinance of any city or village so 
taxing, licensing or regulating qualifying brokers or associate brokers. 


History: 1953 Comp., § 67-24-35, enacted by Laws Meaning of "this act", — See same catchline i in notes 
1959, ch. 226, § 18; 2005, ch. 35, § 17. ' to 61-29-7 NMSA 1978. 

The 2005 amendment, effective January 1, 2006, pro- 
vides'that nothing in Chapter 61, Article 29 NMSA 1978 ANNOTATIONS 
shall affect the power of municipalities to license and reg- Am. Jur, 2d, A.L,R. and C.J.S. references. — 12 Am. 
ulate qualifying brokers and associate brokers. Jur, 2d Brokers §§ 6 to 8. 

Severability. — Laws 1959, ch. 226, § 19, provides 53 C.J.S, Licenses 8§ 10, 11. 


for the severability of the act if any part or application 
thereof is held invalid. 


61-29-19. Repealed. 


Repeals. — phe: 2011, ch. 85, § 11 pépbhtea 61-29-19 Laws 2011, ch. 30, § 8, effective June 17,2011, also 


NMSA 1978, as enacted by Laws 1978, ch. 203, § 2, relat- amended 61-29-19 NMSA 1978 by changing the termina- 
ing to the termination of agency life, effective July 1, 2011. tion, operation and repeal dates. The section was set out 
For provisions of former section, see the 2010 NMSA 1978 as repealed by Laws 2011, ch. 85, § 11. See 12-1-8 NMSA 
on NMOneSource.com. 1978. 


61-29-19.1. Real estate education and training fund created; purpose; 
appropriation. 


A. The "real estate education and training fund" is created in the state treasury. The fund shall 
consist of an initial transfer of the balance in the real estate recovery fund as. provided in Subsec- 
tion C of this section; legislative appropriations to the fund; fees charged by the commission for 
approval of real estate education sponsors, courses and instructors; gifts, grants, donations and 
bequests to the fund; and income from investment of the fund. Money in me fund shall not revert 
to any other fund at the end of a fiscal year. 

B. The fund shall be administered by the commission, and money in the fund is subject to ap- 
propriation by the legislature to the commission to improve real estate education and to train real 
estate instructors. The commission shall promulgate rules specifying the manner in which the 
fund shall be administered. 

C. Notwithstanding the provisions of Sections 61-29-21 and 61-29-22 NMSA 1978, on July 1, 
2005, the balance in excess of two hundred fifty thousand dollars ($250,000) in the real estate re- 
covery fund shall be transferred to the real estate education and training fund. 


History: Laws 2005, ch. 35, § 20. Effective dates. — Laws 2005, ch. 35, § 21 makes the 
act effective January 1, 2006. 


61-29-20. Short title. 


Sections 61-29-20 through 61- 29. 29 NMSA 1978 satis be cited as the "Real Estate Recovery 
Fund Act". 


History: Laws 1980, ch. 82, § 1; 2022, ch. 39, § 98. Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 203.(1981), 
ANNOTATIONS For annual survey of New Mexico Law of Property, see 


The 2022 amendment, effective May 18, 2022, after 20 N.M.L, Rev. 373 (1990). 
"Section" changed "1 through 10 of this act" to "61-29-20 Am. Jur. 2d, A.L.R. and CJ.S. references. — 12 


through 61-29-29 NMSA 1978". C.J.S. Brokers §§ 11, 12, 
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61-29-21. Fund created. | 


There is created in the state treasury a fund which shall be known as the "real estate recovery 
fund" to be administered by the real estate commission in accordance with the provisions of the 
Real Estate Recovery Fund Act [61-29-20 to 61-29-29 NMSA 1978]. All money received by the 
real estate commission pursuant to the Real Estate Recovery Fund Act shall be credited to the 
real estate recovery fund. The state treasurer, may invest money in the real estate recovery fund 
in United States bonds or treasury certificates under such rules and regulations as may be pre- 
scribed by the.state board of finance, provided that no investments shall be made, which will im- 
pair the necessary liquidity required to satisfy judgment payments awarded pursuant to the Real 
Estate Recovery Fund Act. All interest earned from such investments shall be credited to the fund 
to pay any future judgments only. 


History: Laws 1980, ch. 82, § 2. 


61-29-22. Additional fees. 


A. The commission shall collect an annual fee not in excess of ten dollars ($10.00) from each 
real estate licensee prior to the issuance of the next license. 

B. The commission shall collect from each successful applicant for an original real estate 1i- 
cense, in addition to the original license fee, a fee not in excess of ten dollars ($10.00). 

C. The additional fees provided by this section shall be credited to the real estate recovery 
fund. The amount of the real estate recovery fund shall be maintained at one hundred fifty thou- 
sand dollars ($150,000). If the real estate recovery fund falls below this amount, the commission 
shall have authority to adjust the-annual amount of additional fees to be charged licensees or to 
draw on the real estate commission fund in order to maintain the fund level as required in this 
section. If on July 1 of any year, the balance in the fund exceeds four hundred thousand dollars 
($400,000), the amount over four hundred thousand dollars ($400,000) shall be transferred to the 
real estate commission fund to be used for the purposes of carrying out the provisions of Chap- 
ter 61, Article 29 NMSA 1978. | 


History: Laws 1980, ch. 82, § 3; 1987, ch. 90, § 6; The 2003 amendment, effective June 20, 2003, de- 
1993, ch. 258, § 4; 2003, ch, 22, § 6; 2011, ch. 85, § 10. leted "On and after the effective date of the Real Estate 
The 2011 amendment, effective July 1 2011, lowered Recovery Fund Act" from the beginning of Subsections A 
the minimum balance of the real estate recovery fund and B; and added the last sentence of Subsection C. 
from two hundred fifty thousand dollars to one hundred The 1993 amendment, effective June 18, 1993, pur- 
fifty thousand dollars. . ported to amend this section but made no change. 


61-29-23. Judgment against qualifying or associate broker; petition; 
requirements; recovery limitations. 


A, When an aggrieved person claims a pecuniary loss caused by a state-licensed qualifying 
broker or associate broker based upon fraud, knowing or willful misrepresentation or wrongful 
conversion of funds entrusted to the qualifying broker or associate broker, involving a transaction 
for which a qualifying broker's or an associate broker's license is required and which arose out 
of or during the course of a transaction involving the sale, lease, exchange or other disposition 
of real estate or property management, where the cause of action arose on or after July 1, 1980, 
that person may, within two years after obtaining a final judgment based upon fraud, knowing 
or willful misrepresentation or wrongful conversion of funds entrusted to the qualifying broker 
or associate broker from a court of competent jurisdiction, file a verified petition with the com- 
mission for recovery pursuant to the Real Estate Recovery Fund Act. The real estate recovery 
fund reimburses the claimant for unpaid actual damages included in the judgment, but not more 
than fifty thousand dollars ($50,000) per judgment regardless of the number of persons aggrieved 
or parcels of real estate involved in the transaction. The aggregate amount recoverable by all 
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PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-29-25 


claimants for losses against any one licensee during one calendar year shall not exceed one hun- 


dred thousand dollars ($100,000). 


B. A copy of the verified petition with the judgment attached shall be served upon the commis- 
sion by United States postal service certified return receipt or in the manner provided by law for 


service of a civil summons. 


C. The commission shall serve the petition and notice of hearing on the licensee in substan- 
tially the same manner as Tp beh purenent to the Uniform Licensing Act [61-1-1 to 61- 1- 31 


NMSA 1978]. 


D. The commission shall condiict a hearing on the petition after service of the petition upon 
the commission and the licensee. At the hearing, the petitioner shall be required to show that the 


petitioner: 


(1) is not the spouse of the judgment debtor, the personal representative of the spouse or 
related to the third degree of consanguinity or affinity to the licensee whose conduct is alleged to 


have caused the loss; 


(2) has complied with all the requirements of the Real Estate Recovery Fund Act; and 
(3) has a judgment that is not covered by a bond, insurance, surety agreement or indem- 


nity agreement. 


_.E, .At the hearing,the licensee shall be permaivtad to raise all affirmative defenses. 


History: Laws 1980; ch, 82, § 4; 1987, ch, 90; §.7; 
2005, ch. 35, § 18; 2021, ch, 106, § 2. 


The 2021 amendment, effective July 1, 2021, clarified’ 


the procedures for recovery pursuant to the Real Estate 
Recovery Fund Act, and increased recovery. limits; in Sub- 
section A, after "disposition of real estate", added "or prop- 
erty management", after "qualifying broker or associate 
broker", deleted "and the termination of all proceedings, 
including appeals in connection with the judgment, file a 
verified petition with the commission for payment", after 
"from", added "a court of competent jurisdiction, file a ver- 
ified petition with the commission for recovery pursuant 
to the Real Estate Recovery, Fund Act", after The real es- 
tate recovery fund", added hreimburses the claimant", af- 
ter "for", added ' ‘unpaid", after "included in the judgment", 
deleted “and unpaid", after "but not more than", deleted 
"ten thousand dollars. ($10,000)" and added "fifty thou- 
sand dollars ($50,000)", after "licensee”, added "during 
one calendar. year", and after "shall not exceed", changed 
"thirty thousand dollars ($30,000)" to "one hundred thou- 
sand dollars ($100,000)"; in Subsection B, after "A copy 
of the", added "verified", after "petition", added "with the 
judgment attached", and after "upon the commission", 


added "by the United States satel service -centified return 
receipt or"; added new Subsection C and redesignated for- 


“mer Subsection C'as Subsection’ D; in Subsection D, after 


"upon the commission", added "and the licensee", deleted 


i former Paragraphs C(3).,through C(5) and redesignated 


former Paragraph C(6) as Paragraph D(3), in Paragraph 
D(8), deleted subsection designation "(a)" and deleted for- 
mer Subparagraphs C(6)(b) and C(6)(c); and added Sub- 
section KE. , 

The 2005 amendment, effective January 1, 2006, pro- 
vides that a person who has obtained a judgment against 
a qualifying broker or an associate broker under this sec- 
tion may petition the real estate commission for payment 
from the real estate recover fund. 


ANNOTATIONS 
Am, Jur, 2d, A.L.R. and C.J.S. references. — Real 


estate broker's rights.and liabilities as affected by failure 


to disclose financial information beep purchaser, 34 
A.L.R.4th 191. 

Real-estate broker's liability to piithesin for misrepre- 
sentation or nondisclosure of physical defects in property 
sold, 46 A.L.R.4th 546. 


61-29-24. Commission; compromise. 


Upon receipt of a petition as required by Becton 61- 29-23 NMSA 1978, Ane commission shall 
conduct a hearing in substantially the same manner and with the same authority as set forth in 
the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. The commission may compromise 
a claim based upon the application of a petitioner. 


History: Laws 1980, ch. 82, § 5; 1987, ch. 90, § 8; 
2021, ch. 106, § 3. 

The 2021; amendment, effective July 1, 2021, revised 
procedures related to hearings on petitions for recovery 
pursuant to the Real Estate Recovery Fund Act; in the sec- 


"the same manner", added "and ‘with the same authority", 
and after "Uniform Licensing Act", deleted "including Sec- 
tions 61-1-9 through 61-1-11. NMSA.1978. Review of the 


commission's decision shall be in the manner provided by 


Sectian 61-1-20 beni 1978", 


tion heading, after "Commission", deleted "review"; after | 


61-29-25. Commission finding. 


If the commission makes a specific finding of the items enumerated in Section 61-29-23 NMSA 
1978 and determines that a claim should be levied against the real estate recovery fund, the 
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commission shall enter an order requiring payment from the fund of that portion of the petition- 
er's claim that is payable from the fund pursuant to the provisions of and in accordance with the 
limitations contained in Section 61-29-23 NMSA 1978. 


History: Laws 1980, ch. 82, § 6; 1987, ch. 90, § 9. 


61-29-26. Insufficient funds. 


If at.any time the money deposited in the real estate recovery fund is insufficient to 
satisfy any authorized claim for payment from the fund, the real estate commission shall, 
when sufficient money has been deposited in the fund, satisfy such unpaid claims in the 
order that they were originally filed, together with accumulated interest at the rate of eight 
percent per year. 


History: Laws 1980, ch. 82, § 7. 


61-29-27. Subrogation. 


When the commission makes any payment from the real estate recovery fund to a judgment 
creditor, the commission shall be subrogated to all rights of the judgment creditor for the amounts 
paid out of the fund and any amount and interest so recovered by the commission shall be depos- 
ited in the fund. The commission may, pursuant to the provisions of the Uniform Licensing Act 
[61-1-1 NMSA 1978], revoke, suspend or refuse to renew the license of any qualifying broker or 
associate broker for whom payment from the fund has been made in accordance with the provi- 
sions of the Real Estate Recovery Fund Act [61-29-20 NMSA 1978]. Further, the commission may 
refuse to issue or renew the license of any person for whom payment from the real estate recovery 
fund has been made, until that person reimburses the fund for all payments made on that per- 
son's behalf. 


History: Laws 1980, ch. 82, § 8; 1987, ch. 90, § 10; against a qualifying broker or an associate broker from 
2005, ch. 35, § 19. the real estate recovery fund, the real estate commission 
The 2005 amendment, effective January 1, 2006, pro- may revoke, suspend or refuse to renew the license of the 


vides that of the real estate commission pays a judgment qualifying or associate broker. 


61-29-28. Waiver. 


The failure of any person to comply with all of the provisions of the Real Estate Recovery Fund 
Act [61-29-20 NMSA 1978] shall constitute a waiver of any rights pursuant to that act. 


History: Laws 1980, ch. 82, § 9. 


61-29-29. Disciplinary action not limited. 


Nothing contained in the Real Estate Recovery Fund Act [61-29-20 NMSA 1978] shall limit the 
authority of the real estate commission to take disciplinary action against a licensee for a viola- 
tion of any of the provisions of Section 61-29-12 NMSA 1978 or of the rules and regulations of the 
real estate commission, nor shall the repayment in full of all obligations to the real estate recovery 
fund by any licensee nullify or modify the effect of any other disciplinary proceeding brought pur- 
suant to the provisions of Section 61-29-12 NMSA 1978 or the rules and regulations promulgated 
by the commission. 


History: Laws 1980, ch. 82, § 10. . “Am. Jur. 2d, ALR. and OWS. references. — 
Grounds for revocation or suspension of license of real 
estate broker or salesperson, 7 A.L.R.5th 474. 
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61-30-2 


ARTICLE 29A © 


Thantitepracticé 


(Recompiled.) 


61-29A-1 to 61-29A-25. Recompiled. 


Recompilations. — Former Chapter 61, Article 29A 
NMSA 1978, relating to Thanatopractice License a 


was recompiled as Chapter 61, Article 32 NMSA 1978 by 
the Seige in 1990 to alphabetize the article headings. 


ARTICLE 30 
Real Estate Appraisers 


Sec. 

61-30-1. Short title. (Repealed effective July 1, 2024.) 

61-30-2. Purpose and. legislative intent, (Repealed effec- 
tive July 1, 2024.) 

61-30-3. Definitions. (Repealed effective July 1, 2024.) 


61-30-4. Administration; enforcement. (Repealed effec- , 


tive July 1, 2024.) . 

61-30-5. Real estate appraisers board created. (Repealed 
effective July 1, 2024.) 

61-30-5.1.. Temporary provision. (Repealed effective 
July 1, 2024.) 

61-30-6. Repealed. 

61-30-7. Board; powers; duties. (Repealed © effective 
July 1, 2024.) 

61-30-8. Board; organization; meetings. (Repealed effec- 

*tive July 1, 2024.) 

61-30-9. Reimbursement and expenses. (Repealed effec- 
tive July 1, 2024.) 

61-30-10, Registration, license or certification required; 
exceptions. (Repealed effective July 1, 
2024.) 

61-30-10.1. Qualification for real estate appraiser 
trainee. (Repealed effective July 1, 2024.) 

61-30-11. Qualifications for license. (Repealed effective 
July 1, 2024.) 

61-30-12. Qualifications for certified residential and gen- 
eral real estate appraisers. repealed ef- 
fective July 1, 2024.) 

61-30-13. Application, for registration, license . or cer- 
tificate; examination. (Repealed effective 
July 1, 2024.) 


Recompilations. — Former Chapter 61, Article 30 
NMSA 1978, relating to Utility Operators Certification 


Sec. 

61-30-14, Issuance and renewal of registration, licenses 
and certificates, (Repealed effective July 1, 
2024.) 

61-30-15. Refusal, suspension or revocation of registra- 
tion, license or certificate, (Repealed effec- 
tive July 1, 2024,) 

61-30-15.1. Criminal history background checks. ‘(Re- 
pealed effective July 1, 2024.) 

61-30-16. Standards of professional appraisal practice; 
certificate of good standing. (Repealed ef- 
fective July 1, 2024.) 

61-30-17. Fees. (Repealed effective July 1, 2024.) 

61-30-18. Appraiser fund created; disposition; method of 
payment. (Repealed effective July 1, 2024.) 

61-30-19. Continuing education. (Repealed effective 
July 1, 2024.) 

61-30-20. Nonresident applicants; reciprocity. (Repealed 
effective July 1, 2024.) . 

61-30-21. Temporary practice. (Repealed. effective July 1, 

' 2024.) 
61-30-22. Civil and criminal penalties; inianctive relief, 
. (Repealed effective July 1, 2024.) 

61-30-23. Repealed. 

61-30-24. Termination of agency life; delayed repeal. (ie 
pealed effective July 1, 2024.) 3 


Act, was recompiled as Chapter 61, Article 33 NMSA 1978 
by the compiler in 1990 to alphabetize the article heading. 


61-30-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 30 NMSA 1978 may be cited.as the "Real Estate Appraisers Act", 


History: Laws 1990, ch. 75, § 1; 1992, ch. 54, § 1. 
Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978, 


‘The 1992 amendment, efactive May 20, 1992, Sabeths 
“tuted "Chapter 61, Article 30 NMSA 1978" for "Sections 1 
through 23 and Section 28 of this Act". Ofts OF Ji 


61-30-2. Purpose and legislative intent. (Repealed effective July 1, 2024.) 


A. The purpose of the Real Estate Appraisers Act [61-30-1 NMSA 1978] is to provide a compre- 
hensive body of law for the effective regulation and active supervision of the business of developing 
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and communicating real estate appraisals in response to the federal Financial Institutions Exami- 
nation Council Act of 1978, 12.U.S.C. 3301, et seq., as amended by Title XI, Real: Estate Appraisal 
Reform Amendments, 12 U. S.C. 3331 through 3351. 

B. The legislature intends that persons developing and Seltulietivadiide real estate appraisals 
be ie i ic by the state for the protection of those persons relying upon real estate appraisals. 


Pay Laws 1990, eh 7, § 2. Delayed repeals, — For delayed repeal of this bhiitrs 
see 61-30-24 NMSA 1978. 


61-30-38. Definitions. (Repealed effective Tiily 1, 2024.) 


As used in the Real Estate Appraisers Act: 

A. "appraisal" or "real estate appraisal" means an analysis, opinion or conclusion prepared by 
a real estate appraiser relating to the nature, quality, value or utility of specified interests in or 
aspects of identified real estate or real property, for or in expectation of compensation, and shall 
include the following: 

(1) «a valuation, analysis, opinion or conclusion prepared by a real estate appraiser that 
estimates the value of identified real estate or real property; 
(2)>.an analysis or, study of real estate or real property other than estimating value; and 
(8). written or oral appraisals that are subject to appropriate review for compliance with 
the uniform standards of professional appraisal practice. The work file for an oral appraisal report 
shall be subject to appropriate review for compliance with the uniform standards of professional 
appraisal practice; 

B.)s"appraisal eater noni means ‘an engagement for aiech an appraiser is employed or re- 
tained to act,or would be perceived by third parties or the public as acting as a disinterested third 
party in rendering an unbiased appraisal; 

C,.,"appraisal foundation" means the appraisal foundation incorporated as an Illinois not-for- 
profit, corporation on November 30, 1987 and to which reference is made.in the federal real estate 
appraisal reform amendments; ., 

-D., "appraisal,management company" means any external shina party that oversees a network 
or Sante of certified :or licensed appraisers to: hive. 2 
a) (1) ‘recruit; select and retain. appraisers; 
(2) contract with appraisers to perform appraisal assignments; 
(3); amanage the process of having an appraisal performed; or 
(4), review and verify the work of appraisers; 

K.. "appraisal, report" means,-any communication, written.or oral, of an appraisal negendlogs of 
title or designation and all other reports communicating an appraisal; 

F, \."appraisal review’ means, the act or. process of developing and communicating, an pinion 
about the quality.of another appraiser's work; - ~ 

G. "appraisal subcommittee" means;the entity saith ao federal financial fostittibns exami- 
nation council that monitors the requirements established by the states for ea and abr 
praisal management companies; 

H. "board" means the real estate appraisers board; | 

I, “certified appraisal" or "certified appraisal report" means an appraisal or appraisal report 
given or signed and certified as such by a state certified real estate appraiser and shall include an 
indication of which type of certification is held and shall be deemed to represent to the public that 
_it meets the appraisal standards defined in the Real Estate Appraisers Act; _. 

J. "federal real estate appraisal reform amendments" means the Federal Financial. Institu- 
tions Examination Council Act of 1978, as amended by Title 11, Real Estate Appraisal Reform 
Amendments; 

K. "general certificate" or "general certification" means a contifinate, or certification for apprais- 
als of all types of real estate issued pursuant to the provisions of the Real Estate Appraisers Act 
and the federal real Litas appraisal reform amendments; 

L. "real estate" or "real property" means a leasehold or other estate or interest in, over or 
under land, indltiding structures, fixtures and other improvements and interests that by custom, 
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usage or law pass with a conveyance of land, though not described in a contract of sale or instru- 
ment of conveyance, and includes parcels with or without walle’ and lower boundaries and arreg 
that may be filled with air; . 

M. "real estate appraiser" means any person who sh ish in real estate appraisal activity in 
expectation of compensation; 

N. "real estate appraiser trainee" means a registered real estate appraiser who meets or ex- 
ceeds the minimum qualification requirements of the appraiser qualifications board of the ap- 
praisal foundation for real estate appraisal trainees and as defined by board rule and who are 
subject to direct supervision by a supervisory appraiser; 

O. "residential certificate" or "residential certification" means a erties or certification, lim- 
ited to appraisals of residential real estate or residential real property without regard to the com- 
plexity of the transaction, issued pursuant to the provisions of the Real Estate Appraisers Act and 
as provided under the terms of the federal real estate appraisal reform amendments; 

P. "residential real estate" or "residential real property" means real estate designed and suited 
or intended for use and occupancy by one to four families, including use and occupancy of manu- 
factured housing; 

Q. "specialized services" means those services that do not fall within the definition of an ap- 
praisal assignment and may include specialized financing or market analyses and feasibility stud- 
ies that may incorporate estimates of value or analyses, opinions or’conclusions given in con- 
nection with activities such as real estate brokerage, mortgage banking, real estate counseling 
and real estate tax counseling; provided that the person rendering such services would not be 
perceived by third parties or the public as acting as a disinterested third party in rendering an un- 
biased appraisal or real estate appraisal, regardless of the intention of the client and that person; 

R. "state certified appraisal" means any appraisal that is identified as a state certified : ‘ap- 
praisal report or is in any way described as being prepared by a state certified real estate: rap 
praiser; 

S. "state certified real estate appraiser" means a person who has satisfied the petidteneits 
for state licensing in New Mexico pursuant to the minimum criteria established by the appraiser 
qualifications board of the appraisal foundation for licensing of real estate appraisers; 

T. "state licensed residential real estate appraiser" means a person who has satisfied the re- 
quirements for state licensing in New Mexico pursuant to ‘the minimum criteria established by 
the appraiser qualifications board of the appraisal foundation and the New Mexico he's estate ap- 
praisers board for licensing of real estate appraisers; 

U. "supervisory appraiser" means a state certified real estate appraiser daspnnveibte for the di- 
rect supervision of real estate appraiser trainees who have satisfied the requirements for supervi- 
sory appraiser pursuant to the minimum criteria established by the rie aphid qualifications board 
of the appraisal foundation; and 

V. "uniform standards of professional appraisal practice" means the ee standards of pro- 
fessional appraisal practice promulgated by the appraisal standards board ‘of the appraisal foun- 
Sc and adopted by rule laos Msp to the Real Estate os Act. 


History: Laws 1990, ch. 75, § 3; 1992, ch. 54, § 2; "residential" and ‘after’"means a person who", deleted 


1998, ch. 269, § 1; 2003, ch. 328, § 1; 2014, ch. 33, § 1. "holds a current, valid license issued pursuant to the pro- 
Delayed repeals. — For delayed repeal of this section, visions of the Real Estate Appraisers Act; and" and added 
see 61-80-24 NMSA 1978. the reminder of the sentence; deleted former Subsection 
Cross references. '— For the federal Real’ Estate Q, which defined "state apprentice real estate appraiser"; 
Appraisal Reform Amendments, see 12 U.S.C. §§ 3331 and added Subsections Uand V. | 
through 3352, The 2003 amendment, effective July 1, 2003, deleted 
The 2014 amendment, effective May 21, 2014, added "or real estate appraisal" following "rendering an unbi- 
definitions to provide for compliance with federal law, ap- ased appraisal" at the end of Subsection B; deleted "or 
praisal management companies, trainees, an appraisal real estate appraisal" following "of an appraisal": near 
subcommittee, and uniform standards of professional ap- the middle of Subsection D; in Subsection G deleted "12 
praisal practice; in Subsection A, added Paragraph (2); U.S.C. 3301, et seq.," following "Examination Council Act 
added Subsections D, F and G; added Subsection N; in of 1978," near the middle, and deleted ", 12 U.S.C, 3831 
Subsection S, after "means a person who", deleted "holds through 3351" at the end; and substituted "apprentice" for 
a current, valid general certificate or a current, valid resi- "registered" following "state" near the beginning of Sub- 
dential certificate issued pursuant to the provisions of the section Q. 
Real Estate Appraisers Act" and added the remainder of The 1993 amendment, effective June 18, 1993, de- 
the sentence; in Subsection T, after "state licensed", added. leted former Subsection G, which defined "commission", 
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redesignating the remaining subsections accordingly; and 
deleted "limited to appraisals of residential real estate in- 
volving non-complex transactions of a transaction value 
of less than one million dollars ($1,000,000) and complex 
transactions of a transaction value of less than two hun- 
dred fifty thousand dollars ($250,000) as provided under 
the terms of the federal Real Estate Appraisal Reform 


REAL ESTATE APPRAISERS 


61-30-5 


Amendments, which license is" after "valid license" in 
Subsection P. 

The 1992 amendment, effective May 20, 1992, in- 
serted "without regard to the complexity of the transac- 
tion" in Subsection L; added the limitation language in 
Subsection Q; added Subsection R; and made stylistic 
changes. 


61-30-4. Administration; enforcement. (Repealed effective July 1, 2024.) 


A. The board shall administer and enforce the Real Estate Appraisers Act. 
B.. It is unlawful fora person to engage in the business, act in the capacity of, advertise or 


display in any manner or otherwise assume to engage in the business of, or act as, a real estate 
appraiser. trainee, a state licensed residential real estate appraiser or a state certified real estate 
appraiser without.a license issued by the board. A person who engages in the business or acts in 
the capacity of a real estate appraiser trainee, a state licensed residential real estate appraiser or 
a state certified real estate appraiser has submitted to the jurisdiction of the state and to the ad- 
ministrative jurisdiction of the board, notwithstanding any other provisions or statutes governing 
all professional and occupational licenses. 


History: Laws 1990, ch, 75, § 4; 1998, ch. 269, §..2; 
20038, ch. 328, § 2; 2014, ch. 33, § 2. 

Delayed repeals, — For delayed repeal of this section, 
see 61-30-24 NMSA 1978, 

The 2014 amendment, effective May 21, 2014, pro- 
vided for appraiser trainees; and in Subsection B, in the 
first sentence, after "or act as, a", deleted "state appren- 
tice", after "real estate appraiser", added "trainee, a", and 


after "state licensed", added "residential", and in the sec- 
ond sentence, after "in the capacity of a", deleted "state 
apprentice", after "real estate appraiser", added "trainee, 
a", and after "state licensed", added "residential". 

The 2003 amendment, effective July 1, 2003, inserted 
the Subsection A designation and added Subsection B. 

The 1993 amendment, effective June 18, 1993, de- 
leted "commission and" before "board". 


61-30-5. Real estate appraisers board created. (Repealed effective 
July 1, 2024.) 


A. There is created a "real estate appraisers board" consisting of seven members appointed by 
the governor. The board is administratively attached to the regulation and licensing department. 

B. There shall be four. real estate appraiser members of the board who shall be licensed or cer- 
tified. Membership in a professional appraisal organization or association shall not be a prerequi- 
site to serve on the board. No more.than two real estate appraiser members shall be from any one 
licensed or certified category. 

C. Board members shall be appointed to five-year terms and shall serve until a successor is 
appointed and qualified. Real estate appraiser members may be appointed for no more than two 
consecutive five-year terms. 

D. No more than two members shall be from any one county within New Mexico, and at least 
one real estate appraiser member shall be from each congressional district. 

E. One member of the board shall represent lenders or their assignees engaged in the business 
of lending funds secured by mortgages or in the business of appraisal management. Two members 
shall be appointed to represent the’ public. The public members shall not have been real estate ap- 
praisers or engaged in the business of real estate appraisals or have any financial interest, direct 
or indirect, in real estate appraisal or any real-estate-related business. 

F, Vacancies on the board shall be filled by appointment by the governor for the unexpired 
term within sixty days of the vacancy. 

G. The board is administratively attached to the regulation and licensing department, and, 
pursuant to Title 11 of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 
as amended by the Dodd-Frank Wall Street Reform and Consumer Protection Act, the appraisal 
subcommittee may monitor the board for the purposes of determining whether the board: 

(1) has policies, practices, funding, staffing and procedures that are consistent with the 
requirements of the appraisal subcommittee and pursuant to Title 11 of the Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989; 
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(2) processes complaints and completes investigations in a reasonable time period; 
(3) appropriately disciplines sanctioned appraisers and appraisal management compa- 


nies; 


(4) maintains an effective regulatory program; and 


(5) reports complaints and disciplinary actions on a timely basis to the national registries 
on appraisers and appraisal management companies maintained by the appraisal subcommittee. 
H. The appraisal subcommittee may impose shatklons against the board if it fails to have an 


effective appraiser regulatory program: 


History: Laws 1990, ch. 75, § 5; 1992, ch. 54, § 3; 
1998, ch. 269, § 3; 1999, ch. 283, § 1; 2003, ch. 328, § 3; 
20083, ch. 408, § 32; 2011, ch. 19, § 1; 2014, ch. 33, § 3, 

Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978. 

The 2014 amendment, effective May 21, 2014, pre- 
scribed duties for the appraisal subcommittee; provided 
for compliance with federal law; in Subsection G, after 
"regulation and licensing department", added the remain- 
der of the’sentence; in Subsection G, added Paragraphs (1) 
through (5); and added Subsection H. 

The 2011 amendment, effective July 1, 2011, in Sub- 
section A, provided that members of the board will be ap- 
pointed by the governor; and in Subsection E, provided 
that one member who is not a public member or a real 
estate appraiser may be appointed to represent the busi- 
ness of appraisal management. 

Temporary provisions, — Laws 2011, ch. 19, § 2 
provided that current members of the real estate board 
shall continue to serve in their current term of office. One 
member who is a representative of an appraisal manage- 
ment company shall be appointed for an initial thee-year 
term, Thereafter, appointment to that position shall be for 
a five-year term. 


The 2003 amendment, effective July 1, 2003, added 
"The'board shall be administratively attached to the regu- 
lation and. licensing,department." following the first sen- 
tence of Subsection A. 

The 1999 amendment, effective June 18, 1999, re- 
wrote this section to the extent that a detailed visi: ckes st 
is impracticable. 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, increased the number of members from seven 
to nine; deleted former Subsections B through G, relating 
to the qualifications and terms of the members and ‘the 
composition of the board after the initial terms; inserted 
present Subsections B through E; and redesignated for- 
mer Subsection H as present Subsection F, 

The 1992 amendment, effective May 20,1992, in 
Subsection A; substituted "consisting of seven members" 
for "consisting initially of seven members, for a period of 
three years after appointment, and thereafter five mem- 
bers"; in Subsection B, inserted "real estate" in the first 
sentence and added 'the last two sentences; and, in Sub- 
section D, inserted "state" at the second occurrence of the 
word in the first sentence. 


61-30-5.1. Temporary provision, (Repealed effective July 1, 2024.) 


As the ternis of current members ofthe real estate appraisers board expire, the governor shall 
appoint or reappoint members in a way that iN hist for fature terms to be spent 


History: Laws 1999, ch. 283, § 8. 


i 


61-30-6. Repealed. 


Repeals. — Laws 1993, ch.-269, § 22. repealed 61- 
30-6 NMSA 1978, as amended by Laws 1992, ch, 54, § 4, 
concerning the powers and duties of the board, effective 


Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978, 


$ 


dune 18, 1993. For provisions of former section, see the 
1992. NMSA 1978 on NMOneSource.com. 


61-30-7. Board; powers; duties. (Repealed effective July 1, 2024.) . 


The board shall: 


A. promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] 
to implement the provisions of the Real Estate Appraisers Act; 

B. establish educational programs and research projects related to the appraisal of real estate; 

C.. establish the administrative procedures for processing applications and issuing registra- 
tions, licenses and certificates to persons who qualify to be real estate appraiser trainees, state 
licensed residential real estate appraisers or state certified real estate appraisers; 

D.._ receive, review and approve applications for real estate appraiser trainees, state licensed 
residential real estate appraisers. and each category of state certified real estate appraisers; 

E. define the extent and type of educational experience, appraisal experience and equivalent 
experience that will meet the requirements for registration, licensing and certification pursuant to 
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the Real Estate Appraisers Act after considering generally recognized appraisal practices and set 
minimum requirements for education and experience; 

F. provide for continuing education programs for the renewal of registrations, licenses and 
certification that will meet the requirements provided in the Real Estate Appraisers Act and set 
minimum requirements; 

G. adopt standards to define the education programs that will meet the requirements of the 
Real Estate Appraisers Act and that will encourage conducting programs at various locations 
throughout the state; 

H. adopt standards for the davistopiifinst and communication of real estate appraisals provided 
in the Real Estate Appraisers Act and adopt rules explaining and interpreting the standards after 
considering generally recognized appraisal practices; 

I. adopt a code of professional responsibility for real estate appraiser trainees, state licensed 
residential real estate appraisers and state certified real estate appraisers; 

J. ‘comply with annual reporting requirements and other requirements set forth in the federal 
real estate appraisal reform amendments; 

K. collect and transmit annual registry fees from persons who perform or seek to perform ap- 
praisals in federally related transactions and from an appraisal management company that either 
has registered with the board or operates as a subsidiary of a federally regulated financial institution; 

L. maintain a registry of the names and addresses of the persons who hold current registra- 
tions, licenses and certificates issued under the Real Estate Appraisers Act; 

M. establish procedures for disciplinary action in accordance with the Uniform Licensing Act 
[Chapter 61, Article 1 NMSA 1978] against any applicant or holder of a registration, license or 
certificate for violations of the Real Estate Appraisers Act and any rules adopted pursuant to pro- 
visions of that act; 

N. register and supervise appraisal management companies and submit additional informa- 
tion about the appraisal management company to the appraisal subcommittee's national registry; 

O. . recognize appraiser certifications and licenses from states whose appraisal program is found 
to be consistent with Title 11 of the Financial Institutions Reform, Recovery, and Enforcement Act 
of 1989 as determined by the appraisal subcommittee; and 

P. perform such other functions and duties as may be necessary to carry out wae provisions of 
the Real Estate Appraisers Act. 


History: Laws 1990, ch. 75, § 7; 1992, ch. 54, § 5; ° The 2008 amendment, effective July 1, 2003, in Sub- 
1993, ch. 269, § 4; 1999, ch. 283, § 2; 2003, ch. 328, § 4; section C, substituted "state apprentice real estate ap- 
2014, ch. 33, § 4; 2022, ch. 39, § 99. praisers, state" for "registered" following "who, qualify to 

Delayed repeals. — For delayed repeal of this section, be" near the middle and substituted "real estate apprais- 
see 61-30-24 NMSA 1978. ers or state" for "and" preceding "certified real estate 

The 2022 amendment, effective May 18, 2022, clari- appraisers" near the end; in Subsection D, substituted 
fied that the real estate appraisers board is required to "apprentice" for "registered" preceding "real estate. ap- 
follow the provisions of the State Rules Act when promul- praisers" near the beginning and inserted "state" preced- 
gating rules; and in Subsection A, deleted "adopt" and ing "certified real estate appraisers" near the middle; in 
added "promulgate", and after "rules", deleted "necessary" ‘Subsection I, substituted "apprentice real estate apprais- 
and added "in accordance with the State Rules Act", ers, state" for "registered" following "responsibility for 

The 2014 amendment, effective May 21, 2014, pro- state" near the middle, inserted "real estate appraisers" 
vided for appraiser trainees, appraiser management following "licensed" near the middle and inserted "state" 
companies, and compliance with federal law; in Subsec- preceding "certified real estate" near the end; and substi- 
tion C, after "who qualify to be", deleted "state appren- tuted."persons" for "individuals" following "addresses of 
tices", after "real estate", deleted "appraisers" and added the" near the middle of Subsection K... _ 

"appraiser trainees", and after "state licensed", added The 1999 amendment, effective June 18, 1999, deleted 
"residential"; in Subsection D, after "approve applications "and for conducting disciplinary proceedings pursuant to 
for", deleted "state apprentice", after "real estate", deleted the provisions of the Real Estate Appraisers Act” at the 
“appraisers” and added "appraiser trainees", after "state end of Subsection C; added the language beginning "and 
licensed", added "residential", and after "state certified set minimum requirements" at the end of Subsections E 
real estate appraisers’, deleted language which provided and F; inserted "in accordance with the Uniform Licens- 
for the preparation and grading of examinations for state ing Act" in Subsection L; and made stylistic changes. 

licensed and certified real estate appraisers; in Subsection The 1993 amendment, effective June 18, 1993, substi- 
EH, after "licensing and certification", deleted "under" and tuted "Board" for "Commission" in the catchline; rewrote 
added "pursuant to"; in Subsection I, after ‘professional the introductory language; inserted "licensed or" in Sub- 
responsibility for", deleted "state apprentice", after "real section D; and deleted former Subsection M, which read: 
estate", deleted "appraisers" and added "appraiser train- "provide administrative assistance to the board by provid- 
ees", and after "state licensed", added "residential"; and ing such facilities, equipment, supplies and personnel as 
added Subsections K, N and O. are necessary to enable the board to perform its duties 
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under the Real Estate Appraisers Act; and", redesignating appraisers" in Subsection D; deleted "and will preclude 
former Subsection N as present Subsection M and making members of the board from an ownership interest in any 
a related grammatical change. organization or company authorized to conduct approved 
The 1992 amendment, effective May 20, 1992, made ‘courses or from conducting those programs while a mem- 
a section reference substitution in the introductory lan- ber of the board" from the end of Subsection G; inserted 
guage; inserted references. to registration in Subsections "real estate" in Subsection I; and made stylistic changes. 


C, E, F, I, K, and L; inserted "state registered real estate 


61-30-8. Board; organization; sie at 8 (Repealed effective July 1, 
2024.) 


A. The board shall organize by electing a chair and vice chair from among its members an- 
nually. A majority of the board shall constitute a quorum and may exercise. all powers and duties 
established by the provisions of the Real Estate Appraisers Act. 

B. The board shall keep a.record.of its proceedings, a register of persons registered, licensed or 
certified as real estate appraiser trainees, state licensed residential real estate appraisers or state 
certified real estate appraisers, showing the name and places of business of each, and shall retain 
all records and applications submitted to the board pursuant to the Real Estate Appraisers Act. 

C. The board shall meet not less frequently than once each calendar quarter at such place as 
may be designated by the board, and special meetings may be held on five days' written notice to 
each of the members by the chair. At least annually, the board shall meet in each of the congres- 
sional districts... 


History: owe 1990, a3 75, § 8; 1992, ch. 54, § 6; The 2003 amendment, effective July. 1, 2003, added 


1993, ch. 269, § 5; 2003, ch. 328, § 5; 2014, ch. 33, § 5. "annually" following "among its members" at the end of 
Delayed repeals. — For delayed repeal of this BESHOR, the first sentence of Subsection A; and in Subsection B, 
see 61-30-24 NMSA 1978. substituted "apprentice real estate appraisers, state" for 
The 2014 amendment, effective May 21, 9014, pro- "registered" following "certified as state" near the middle, 
vided for appraiser trainees; in Subsection A, after "by inserted "real estate appraisers" following "licensed" near 
electing a", deleted "chairperson" and added "chair and", the middle, and inserted "state" preceding "certified real 
and after "vice", deleted "chairperson and secretary" and estate" near the middle. 
added "chair; in Subsection B, after "licensed or certified The 1993 amendment, effective June 18, 1993, sub- 
as", deleted "state apprentice", after "real estate", deleted stituted "board" for "commission" near the end of Subsec- 
"appraisers". and~added "appraiser trainees", and after tion B. 
"state licensed", added "residential"; and in Subsection The 1992 po ep Be effective May 20, 1992, in- 
C, in the first sentence, after "members by the", deleted serted "registered" in two places in Subsection B. 


"chairperson" and added "chair". 


61-30-9. Pee eats et and Baponsee, (Repealed effective July 1, 
2024.) 


The Bost may appoint such committees of the board as may be necessary. A member of the 
board or a. committee shall receive per diem and mileage as provided in the Per Diem and Mileage 
Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other perquisite, compensation or al- 
lowance, Compensation for investigative contractors or consultants [and]. any necessary supplies 
and equipeneiie shall be, paid. from the appraiser fund. 


aifeeaby! Laws 1990, ch. 75, § 9; 1998, ch. 269, § 6; Laws 2008, ch. 408, § 33, effective Futy 1 1, 20038, deleted 
2008, ch. 328, § 6; 2003, ch. 408, § 33. "and employ such persons to assist the board" following 
Delayed repeals. — For delayed repeal of this section, "committees of the board" near the beginning of the sec- 
see 61-30-24 NMSA 1978. tion; and deleted "employees and" following "Compensa- 
Bracketed material. — The bracketed material was tion for" near the end of the section. 
inserted by the compiler and is not part of the law. Laws 2008, ch, 328, § 6, effective July 1, 2003, deleted 
2003 Multiple Amendments. — Laws 2003, ch. 328, § "and employ ‘such persons to assist the board" following 
6 and Laws 2003, ch. 408, § 33 enacted different amend- "committees of the board" near the middle of the first sen- 
ments to this’ section that can be reconciled. Pursuant to tence; and inserted "investigative contractors or consul- 
12-1-8 NMSA 1978, Laws 2003, ch. 408, § 33, as the last tant" following "Compensation | for employees," near the 
act signed by the governor, is set out above and 4 incorpo- beginning of the third sentence. 
rates both amendments. The amendments enacted by The 1993 amendment, effective June 18, 1993, substi- 
Laws 2008, ch, 328, 8 6 and Laws 2008; ch. 408, § 33 are tuted "board" for "commission" and deleted "and commis- 
described below. To view the session laws i in their entirety, sion" following "board", in the first sentence. 


see the 2003 session laws on NM OneSource. com. 
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61-30-10. Registration, license or certification required; exceptions. 
(Repealed effective duly 1, 2024.) 


A, It i is unlawful for any person in this state to engage or attempt to engage in the business of 
developing or communicating real estate appraisals or appraisal reports without first registering 
as a real estate appraiser trainee or obtaining a license or certificate from the board under the 
provisions of the Real Estate Appraisers Act. 

_ B.. No person, unless certified by.the board as-a aint certified real estate appraiser aianled a 
general certification or residential certification, shall: ) 

(1) assume or use any title, designation or abbreviation likely to create the i impression ofa 
state certified real estate appraiser; 

(2) use the term "state certified" to describe or refer to any appraisal or evaluation of real 
estate prepared by the person; 

(3), assume or use any, title, designation or abbreviation likely to create the impression of 
certification as a state certified real estate appraiser firm, partnership, corporation or group; or 

(4) assume or use any title, designation or abbreviation likely to create the impression 
of certification under. a general. certificate or describe or refer to! any appraisal or evaluation of 
nonresidential real estate by the term "state certified" if the preparer's certification is limited to 
residential real estate, | 

C. A real estate appraiser trainee is only authorized to prepare appraisals of all types of real 
estate or real property under direct supervision of the supervisory appraiser holding a residential 
or general certificate; provided that such person does not assume or use any title, designation 
or abbreviation likely to create the impression of certification as a state certified real estate ap- 
praiser or licensure as a state licensed residential real estate appraiser. 

- D... The scope of practice for; 

(1). a real estate appraiser trainee is appraisal: of those properties that the supervisory 
appraiser is permitted by the supervisory appraiser's current credential and that the supervisory 
appraiser is qualified to appraise. All real estate appraiser trainees must comply with the compe- 
tency rule of the uniform standards of professional appraisal practice; 

(2) a state licensed residential real estate appraiser is appraisal of non-complex, one-to- 
four residential units having a transaction value of less than one million dollars ($1,000,000) and 
complex one-to-four residential units having a transaction value less than two hundred fifty thou- 
sand dollars ($250,000). "Complex one-to-four family residential property appraisal" means one in 
which the property to be appraised, the form of ownership or the market conditions are typical. 
The state licensed residential, real estate appraiser must comply with the competency rule of the 
uniform standards of professional appraisal practice; 

(3) a state certified residential real estate appraiser is appraisal of one-to-four residential 
units without regard to value or complexity. This classification includes'the appraisal of vacant or 
unimproved land that is utilized for one-to-four family purposes or for which the highest and best 
use is for one-to-four family purposes, and the classification does not include the appraisal of sub- 
divisions for which a development analysis or appraisal is necessary. All state certified residential 
real estate appraisers must comply with the competency rule of the uniform standards of profes- 
sional appraisal practice; and 

(4) . a state certified general, real estate appraiser is appraisal of all types. of property. All 
state certified general real estate appraisers ‘must comply with the competency rule of the uniform 
standards of professional appraisal practice. 

E. The requirement of registration, licensing or certification shall not apply to a qualifying or 
associate broker, as defined under the provisions of Chapter 61, Article 29 NMSA 1978, who gives 
an opinion of the price of real estate for the purpose of marketing, selling, purchasing, leasing or 
exchanging such real estate or any interest therein or for the purpose of providing a financial in- 
stitution with a collateral assessment of any real estate in which the financial institution has an 
existing or potential security interest. The opinion of the price shall not be referred to or construed 
as an appraisal or appraisal report and shall not be used as the primary basis to determine the 
value of real estate for the purpose of loan origination. 
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F. The requirement of registration, licensing or certification shall not: apply to real estate ap- 
praisers of the property tax division of the taxation and revenue department, to a county assessor 
or to the county assessor's employees, who as part of their duties are required to engage in real 
estate appraisal activity as a county assessor or on behalf of the county assessor and no additional 
compensation fee or other consideration is expected or charged for such appraisal activity, other 
than such compensation as is provided by law. 

G. The prohibition of Subsection A of this section does not apply to persons whose: real estate 
appraisal activities are limited to the appraisal of interests in minerals, including oil, natural 
gas, liquid hydrocarbons or carbon dioxide, and property held or used in connection with mineral 
property, if that person is authorized in the person's state of residence to practice and is able ty 
engaged in the practice of the profession of engineering or geology. 

H. The process of analyzing, without altering, an appraisal report, except a Peeve reviews as 
defined by the uniform standards of professional appraisal practice, that is part of a request for 
mortgage credit is considered’a specialized service as defined in Subsection S of Section 61-30-3 
NMSA 1978 and is exempt from the requirements of registration, licensing or certification: 


History: Laws 1990, ch. 75, § 10; 1991, ch. 183, § 1; opinion of the price of real estate for purposes of market- 


1992, ch. 54, § 7; 1993, ch. 269, § 7; 2003, ch. 328, § 7; ing, selling, purchasing, leasing or exchanging the real es- 
20138, ch. 111, § 1; 2014, ch. 38, § 6. tate or for the purpose of providing a financial institution 
Delayed repeals, — For delayed repeal of this section, with a collateral assessment of real estate; deleted former 
see 61-30-24:NMSA 1978. Subsection F, which provided an exemption for real estate 
Cross references, — For the federal Financial Insti- brokers who give an opinion of the price of real estate for 
tutions Reform, Recovery and Enforcement Act, see 12 purposes of listing, marketing, sale, lease or exchange of 
U.S.C. § 1461 et seq. real estate, or conducting a market analysis, or rendering 
The 2014 amendment, effective May 21,2014, provided © specialized services; and added a new Subsection F. 
for the scope of practice of trainees and appraisers; pro- The 2003 amendment, effective July 1, 2003, inserted 
vided for the exemption of qualifying and associate brokers "as an apprentice" following "without first registering" 
from registration, licensing and certification; in Subsection near the middle of Subsection A; in Subsection C, sub- 
A, after "first registering as", deleted "an apprentice" and stituted "apprentice" for "registered" following "A state" 
added "a real estate appraiser trainee"; in Subsection C, near the beginning, and inserted "is registered but" fol- 
at the beginning of the sentence, after "A", deleted "state lowing "appraiser who" near the beginning; substituted "a 
apprentice", after "real estate appraiser", deleted "who is real estate" for "an" following "Recovery and Enforcement 
registered but does not hold a license or certificate" and Act" near the middle of Subsection H; inserted "real es- 
added "trainee", after."appraiser trainee is", added "only", tate" following "shall not apply to" near the beginning of 
after "real property", deleted "provided that such apprais- Subsection G; and in Subsection I, substituted "as defined 
als are not described or referred to as being prepared by in" for "under" following "specialized service" near the 
a ‘state certified real estate appraiser" and added "under middle, and deleted "of the Real Estate Appraisers Act" 
direct supervision of the supervisory appraiser", and. af- following "Section 61-30-3 NMSA 1978" near the middle, 
ter "general certificate", deleted "or by 'state licensed real The 1993 amendment, effective June 18, 1993, substi- 
estate appraiser’; and", and after "state licensed", added tuted "board" for "commission" in Subsection A and in the 
"residential"; deleted former Subsection D, which autho- introductory language of Subsection B; and added present 
rized the holder of a license or residential certificate to Subsections E and I, redesignating former Subsections E 
prepare appraisals of nonresidential real estate subject to through G as present Subsections F through H. 
specified conditions; deleted Subsection E, which required The 1992 amendment, effective May 20, 1992, in- 
real estate appraisers who perform in federally related serted references to registration in the catchline and 
transactions to meet the conditions for licensing; deleted Subsections A, E, and F; rewrote Subsection C; and, in 
former Subsection F, which exempted qualifying or associ- Subsection D, substituted "holder of a license or residen- 
ate brokers who give opinions of the price of real estate to tial certificate is authorized to prepare" for "holder of a 
financial institutions from the requirement of registration, residential certificate shall be deemed to be licensed so as 
licensing or certification; added Subsections D and E; and .. to permit the holder, of the certificate to prepare" and in- 
in Subsection H, after "an appraisal report", added "except serted "by a general certified appraiser". 
appraisal reviews as defined by the uniform standartis of The 1991 amendment, effective June 14, 1991, added 
professional appraisal practice". » Subsection G and made minor stylistic changes i in Subsec- 
The 2013 amendment, effective June 14, 2013, pro- tions A and F. 


vided an exemption for real estate brokers who give an 


61-30-10.1. Qualification for real estate appraiser trainee. aye ease 
effective July 1, 2024.) 


A. Registration as a real estate appraiser trainee shall be granted only to persons who are 
deemed by the board to be of good repute and competent to render appraisals. 

B. Each applicant for registration as a real estate ge tm trainee 'shall have reached the age 
of majority. 


a 
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C.. Each applicant for registration as a real estate appraiser trainee shall meet the education 
requirements as established for the real estate appraiser trainee classification issued by the ap- 
praiser qualifications board of the appraisal foundation and adopted by rule pursuant to the Real 
Estate Appraisers Act. 

D. The board shall require such information as it deems necessary from every applicant to de- 
termine the applicant's-honesty, trustworthiness and competency. 


History: 1978 Comp., § 61-30-10.1, enacted by Laws the", deleted "apprentice" and added "real estate appraiser 
1992, ch. 54, § 8; 1993, ch. 269, § 8; 1999, ch. 283, § 3; trainee". 
2003, ch. 328, § 8; 2014, ch. 33, § 7; 2021, ch. 70, § 13. The 20038 amendment, effective July 1, 2003, substi- 
Delayed repeals, — For delayed repeal of this section, tuted "state apprentice real estate appraisers" for "regis- 
see 61-30-24 NMSA 1978. tration" in the section heading; inserted "as a state ap- 
The 2021 amendment, effective June 18, 2021, re- prentice real estate appraiser" following "Registration" 
moved legal residency of the United States as a require- near the beginning of Subsection A; inserted "as a state 
ment for registration as a real estate appraiser trainee; apprentice real estate appraiser" following "registration" 
and in Subsection B, after "trainee shall", deleted "be a near the beginning of Subsection B; substituted "appren- 
legal resident, of the United States, except as otherwise tice" for "registered" following "registration as a state” 
provided in Section 61-30-20 NMSA 1978, and". near the middle of Subsection C; deleted former Para- 
‘The 2014 amendment, effective May 21, 2014, pro- graph C(1), concerning hours of instruction; and substi- 
vided qualifications for appraiser trainees; in the catch- ~ tuted "the" for "(2) additional experience and" at the be- 
line, after "qualification for", deleted "state apprentice", ginning of former Subsection C(2) and deleted "registered" 
and after "real estate", deleted "appraisers" and added preceding "apprentice" near the middle of this paragraph. 
“appraiser trainee"; in Subsection A, after "Registration The 1999 amendment, effective June 18, 1999, substi- 
as a", deleted "state apprentice", and after "real estate ap- tuted "seventy-five classroom hours" for "sixty classroom 
praiser", added "trainee"; in Subsection B, after "registra- hours" in Subsection C(1), and rewrote Subsection C(2) 
tion as a", deleted."state apprentice", and after "real estate which formerly read "such equivalent education in an ac- 
appraiser", added "trainee"; and in Subsection C, after tivity closely related to or associated with real estate ap- 
"registration as‘a", deleted "state apprentice", after "real praisal as the board determines by regulation". 
estate appraiser", added "trainee", after "trainee shall", de- The 1993 amendment, effective June 18, 1993, substi- 


leted "have" and added "meet", and after "established for tuted "board" for "commission" in Subsections A, C(2), and D. 


61-30-11. Qualifications for license. (Repealed effective July 1, 2024.) 


A. Licenses shall be granted only to persons who are deemed by the board to be of good repute 
and. competent to render appraisals. 

B.. Each applicant for a license as a state licensed residential tell estate appraiser shall have 
reached the age of majority. | 

C. Each applicant for a license as a state licensed residential real estate appraiser shall have 
additional experience and education requirements as established for the licensed classification is- 
sued by the appraiser qualifications board of the appraisal foundation and adopted by rule pursu- 
ant to the Real Estate Appraisers Act. 

D. The board shall require such information as it deems necessary from every applicant to de- 
termine the applicant's honesty, trustworthiness and competency. 

E. Persons who do not meet the qualifications for licensure are not qualified for appraisal as- 
signments involving federally related transactions. 


History: Laws 1990, ch. 75, § 11; 1992, ch. 54, § 9; added "additional experience and education requirements 
1993, ch. 269, § 9; 1999, ch. 283, § 4; 2003, ch. 328, § 9; as established for the licensed classification issued by the 
2014, ch. 33, § 8; 2021, ch. 70, § 14. appraiser qualifications board of the appraisal founda- 

Delayed repeals. — For delayed repeal of this section, tion and. adopted by rule pursuant to the Real Estate Ap- 
see 61-30-24 NMSA 1978. praisers Act" at the end of Subsection C; deleted former 

The 2021 amendment, effective June 18, 2021, removed Paragraphs C(1), C(2) and C(3), concerning experience, 
legal residency of the United States as a requirement for li- instruction and other equivalent educational activity; and 
censure as a state licensed residential real estate appraiser; substituted "Persons" for "Individuals" at the beginning of 
and in Subsection B, after "real estate appraiser shall", de- Subsection E. 
leted "be a legal resident of the United States, except as oth- The 1999 amendment, effective June 18, 1999, substi- 
erwise provided in Section 61-30-20 NMSA 1978, and". tuted "seventy-five classroom hours" for "sixty classroom 

The 2014 amendment, effective May 21, 2014, pro- hours" in Subsection C(2), and deleted the former first two 
vided for residential real estate appraisers; in Subsection sentences of Subsection E, which read "Holders of licenses 
B, after "state licensed", added "residential"; and in Sub- issued before the effective date of this section shall have 
section C, after "state licensed", added ' 'residential". until October 1, 1993 to comply with the current require- 

The 2003 amendment, effective July 1, 2003, inserted ments of this section. Should the requirements not be met 
"as a state licensed real estate appraiser" following "ap- by October 1, 1993, the license shall be surrendered to the 
plicant for a license" near the beginning of Subsection B; board and a registration shall be issued therefor." 
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The 1993 amendment, effective June 18, 1993, sub- 
stituted "board" for "commission" in Subsections A and D; 
deleted "two years of experience with" from the beginning 
of Paragraph (1) of Subsection C; and added Subsection E. 

The 1992 amendment, effective May 20, 1992, in Sub- 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-30-13 


following "United States" and made a section reference 
substitution; in Subsection C, added present.Paragraph 
(1), redesignated former Paragraphs (1) and (2) as pres- 
ent Paragraphs (2) and (3), and deleted "approved by the 


board" following "real estate" in present Paragraph (2), 
section B, deleted "a bona fide resident of New Mexico" 


61-30-12. Qualifications for certified residential and general real estate 
appraisers. (Repealed effective July 1, 2024.) ° 


A, Certified classification shall be granted only to persons who are deemed by the board to be 
of good repute and competent to render appraisals, 

B. Each applicant for a state certified residential or general real estate appraiser classification 
shall have reached the age of majority. 

C. Each applicant for a residential certificate as a state certified real estate appraiser. shall 
have performed actively asa real estate appraiser and shall have additional experience and edu- 
cation requirements as established for the residential certification classification issued by the ap- 
praiser qualifications board of the appraisal foundation and adopted by rule pursuank to the Real 
Estate Appraisers Act, 

D. Each applicant for a general certificate as a state certified real estate appraiser shall er 
performed actively as a real estate appraiser and have additional experience and education re- 
quirements as established for the general certification classification issued by the appraiser qualifi- 
cations board of the appraisal foundation and adopted pursuant to the Real Estate Appraisers Act. 

E, The board shall require such information as it deems necessary from every appiicant to de- 


termine the applicant's honesty, trustworthiness and competency. 


History: Laws 1990, ch. 75, § 12; 1992, a 54, § 10; 
1998, ch. 269, § 10; 1999, ch. 2838, § 5; 2008, ch. 328, 
§ 10; 2014, ch, 83, § 9; 2021, ch. 70, § 15.: : 

Delayed repeals, — For delayed repeal of this section, 
see 61-30-24 NMSA 1978, 

The 2021 amendment, effective June 18, 2021, re- 
moved legal residency of the United States as a qualifica- 
tion for certified classification as a state certified residen- 
tial or general real estate appraiser; and in Subsection B, 
after "classification shall", deleted "be a legal resident of 
the United States, except as otherwise provided in Sec- 
tion 61-30-20 NMSA 1978, and", 

The 2014 amendment, effective May 21, 2014, provided 


qualifications for certified residential and general real estate ~ 


appraisers; in the catchline, after "Qualifications for", de- 


leted "certificate", and added "certified residential and gen- | 


eral real estate appraisers"; in Subsection A, deleted "Certifi- 
cates" and added "Certified classification"; and in Subsection 
B, after "Each applicant for a", deleted "certificate as a", after 
"state certified", deleted "residential or general", and after 
"real estate appraiser", added "classification". 

The 2003 amendment, effective July 1, 2008, inserted 
"as a state certified real estate appraiser" following "for 
a certificate" near the beginning of Subsection B; added 
present Subsection C and redesignated former Subsec- 
tion C as present Subsection D; added "additional experi- 
ence and education requirements as established for the 
general certification classification issued by the appraiser 
qualifications board of the appraisal’foundation and ad- 
opted by rule pursuant to the Real Estate Appraisers Act" 
at the end of present Subsection D; and deleted former 
Paragraphs C(1) through C(3) and former Subsection D, 
concerning required education and experience. 


The 1999 alacant: effective June 18, 1999, sub- 

stituted "thirty months" for "two years" in Subsection 
C(1), substituted: "sixty-five classroom -hours" for "fifty 
classroom hours" in Subsection C(2), substituted "two 
thousand five hundred hours" for "two thousand hours" in 
Subsection D(1), substituted "one hundred five classroom 
hours" for "ninety'¢lassroom hours" and "ninety classroom 
hour" for "seventy-five classroom hour" in Subsection 
D(2), and deleted former Subsection F, which required 
that holders of residential certificates issued before the ef- 
fective date of this section shall have until July 1, 1993 to 
obtain additional education. 
_ The 1998 amendment, effective June 18, 1993, sub- 
stituted "board" for "commission" in Subsections A and E, 
and deleted "and commission" after "board" in the second 
sentence of Subsection F. 

The 1992 amendment, effective May 20, 1992, in Sub- 
section B, deleted "a bona fide resident of New Mexico" fol- 
lowing "United States" and made a section reference sub- 
stitution; in Subsection C, rewrote Paragraph (1), added 
the language beginning "which may include" to the end 
of Paragraph (2), and, in Paragraph (8), substituted "such 


additional experience and education requirements as may 


be established" for "the minimum criteria" and added "and 
adopted by regulation pursuant to the Real Estate Apprais- 
ers Act" to the end; in Subsection D, rewrote Paragraph 
(1), in Paragraph (2), substituted "ninety classroom hours" 
for "sixty classroom hours" near the beginning and added 
“which may include the seventy-five classroom hour require- 
ment for the state licensed real estate appraiser" to the end, 
and rewrote Paragraph (3); and added Subsection F. 


61-30-13. Application for registration, license or certificate; 


examination. (Repealed effective July 1, 2024.) 


A. All applications for registrations, licenses or certificates shall be made to the board in writ- 
ing, either in person or electronically, shall specify whether registration or a license or a certificate 
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is being applied for by the applicant and, if a certificate, the classification of the certificate being 
applied for by the applicant and shall contain such data and information as may be required by 
the board. 

B. Each applicant for a license or a certificate shall demonstrate, by successfully passing a 
written examination, prepared by or under the supervision of the board, that the applicant pos- 
sesses, consistent with licensure or the certification sought, the following: 

(1) an appropriate knowledge of technical terms commonly used in or related to real estate 
appraising, appraisal report writing and economic concepts applicable to real estate; 

(2): a basic understanding of real estate law; 

(3) an adequate knowledge of theory and techniques of real estate appraisal; 

(4) an understanding of the principles of land economics, real estate appraisal processes 
and problems likely to be encountered in the gathering, interpreting and processing of data in car- 
rying out appraisal disciplines; 

(5) an understanding of the standards for the development and communication of real 
estate appraisals as provided in the Real Estate Appraisers Act; 

(6) knowledge of theories of depreciation, cost estimating, methods of capitalization and 
the mathematics of real estate appraisal that are appropriate for the classification of a certificate 
applied for by the applicant; 

(7) knowledge of other principles and procedures as may be appropriate for the respective 
classification; and: 

(8) an understanding of the types of misconduct for which disciplinary proceedings may be 
initiated against a real estate appraiser trainee, a state licensed residential real estate appraiser 
or a state certified real estate appraiser as set forth in the Real Estate Appraisers Act. 

‘C, An applicant for a license or a certificate who fails to successfully complete the written ex- 
amination may apply for a reexamination for a license or certificate upon compliance with such 
conditions as set forth in the rules adopted by the board pursuant to the DEOVISINEE of the Real 
Estate Appraisers Act. si 


History: Laws 1990, ch. 75, § 13; 1992, ch. 54, § 11; . the middle, inserted "real estate appraiser" following "li- 


1993, ch..269, § 11; 2003, ch, 328, § 11; 2014, ch. 33, § censed" near the middle and.inserted "state" preceding 
10. "certified real. estate" near the middle; substituted "forty- 
Delayed repeals. — For delayed repeal of this section, five" for "thirty" preceding "day following" near the end of 
see 61-30-24 NMSA 1978. Subsection C; and deleted "and regulations" following."in 
The 2014 amendment, effective May 21, 2014, permit- the rules" near the end of Subsection D. on 
ted applications to be made in person or electronically; The 1993 amendment, effective June 18, 1993, re- 
eliminated the requirement that examinations be given wrote the catchline; substituted "registrations" for "regis- 
at least four times each year; in Subsection A, after "to tration" and "registration or a license or a" for "a license 
the board in writing", added "either in person or electroni- or” in Subsection A; substituted "board" for "commission" 
cally"; in Subsection B, in Paragraph (8), after "initiated at the end of Subsection A, in the last sentence of Subsec- 
against a", deleted "state apprentice’, after "real estate tion.C, and in Subsection D; deleted "commission, upon 
appraiser", added "trainee, a", and after "state licensed", the advice and recommendation of the board and after 
added "residential"; and deleted former Subsection C, consultation with the" before "board" and inserted "licen- 
which required that the examination be given at least sure or" in Subsection B; and made a stylistic change in 
four times each year and in each congressional district Subsection D, 
and that notice of passing or failing be given not later The 1992 amendment, effective May 20, 1992, in- 
than forty-five days after the examination. serted "registration" near the beginning of Subsection A; 
The 2003 amendment, effective July 1, 2003, in Sub- inserted references to a license in Subsections B and D; 


section B(8), substituted "apprentice real estate appraiser, and inserted "registered, licensed or" in Subsection B(8). 
state" for "registered" following "against a state" near ; 


61-30-14. Issuance and renewal of registration, licenses and 
certificates. (Repealed effective July 1, 2024.) 


A... The board shall issue to each qualified applicant evidence of registration, a license or a cer- 
tificate in a form and size prescribed by the board. 

B. The board in its discretion may renew registrations, licenses or certificates for periods of 
one, two or three years for the purpose of coordinating continuing education requirements with 
registration, license or certificate renewal requirements. 
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C.. Each registration, license or certificate holder shall submit proof af enue hate with con- 
tinuing education requirements and the renewal fee. 

D. Each application for renewal shall include payment of a Mes Aes fee set by the federal fi- 
nancial institutions examination council. The registry fee shall be transmitted - the héectl to. the 
federal financial institutions examination council. | it 

E. The board shall certify renewal of each registration, license or certifitate i in the iy a of 

any reason or condition that might warrant the refusal of the renewal ae a rite ntonie osnde or 
certificate. 

F, In the event that a registration, license or certificate holder. Gaile ms meoyie ans for re- 
newal of the registration, license or certificate within the thirty days immediately following the 
registration, license or certificate renewal date of any given year, the eeminteesuirats license or certifi- 
cate shall expire thirty days following the renewal date. 

G. The board may renew an expired registration upon application, sieniasint of the current, an- 
nual renewal fee, submission of proof of compliance with continuing education requirements and 
payment of a reinstatement fee in the amount not to exceed two hundred dollars’ ($200), in addi- 
tion to any other fee permitted under the Real Estate Appraisers Act. 

H. The board may renew. an expired license or certificate upon application, payment of the 
current annual renewal fee, submission of proof of compliance with continuing: education ‘require- 
ments and payment of the reinstatement fee, in addition to any other fee permitted under the Real 
Estate Appraisers Act; provided that the board may, in the board's discretion, treat the former 
certificate holder as a new applicant and further may require reexamination asa condition to reis- 
suance of a certificate. 

I. If during a period of one year from the date a registration, license or certificate expires, the 
registration, license or certificate holder is either absent from this state on active duty military 
service or is suffering from an-illness or injury of such severity that the person is physically. or 
mentally incapable of renewal of the registration, license or certificate, payment of the reinstate- 
ment fee and, in the case of a license or certificate holder, reexamination shall not be required by 
the board if, within three months of the person's permanent return to this state or sufficient recov- 
ery from illness or injury. to allow the person to make an application, the person makes application 
to the board for renewal. A copy of the person's military orders or a certificate of the applicant's 
physician shall accompany the application. 

J. The board may adopt additional requirements by rule for the issuance or renewal of reg- 
istrations, licenses or certificates to maintain or upgrade real estate appraiser qualifications at 
a level no less than the recommendations of the appraiser qualifications board of the appraisal 
foundation or the requirements. of the.appraisal subcomunititeds 


History: Laws 1990, ch. 75, § 14; 1992, ch. 54, § 12; D; and substituted, "recommendations of the appraiser 


1993, ch. 269, § 12; 1999, ch. 283, § 6; 2003, ch. $28, § qualifications board of the appraisal foundation or the re- 
12; 2014, ch. 33, § 11. quirements of the appraisal subcommittee" for "appraiser 

Delayed repeals. — For delayed repeal of this section, qualifications board recommendations or appraisal, sub- 
see 61-30-24 NMSA 1978. committee requirements" in Subsection I. 

The 2014 amendment, effective May 21, 2014, The 1993 amendment, effective Juné 18, 1993, sub- 
changed provisions relating to payment of federal reg- stituted "board" for "commission" in two places i in Sub- 
istry fees; and in Subsection D, at the beginning of the sections A and F, in the last sentence of Subsection B, 
sentence, deleted "At the election of eligible holders of a in Subsections C and H, and in two places in the first 
registration, license, certificate who perform or seek to sentence of Subection G, "or" for "and" preceding "cer- 
perform appraisals in federally related transactions un- tificate" in the second sentence of Subsection B, "regis- 
der the federal real estate appraisal reform amendments", tration" for "registered appraiser or" in Subsection D 
and deleted the former second sentence, which required and the first sentence of Subsection G, "following" for 
the board to give notice of whether: appraisers. paid the ° "preceding" and "thirty days following" for "on" in Sub- 
federal registry fees and were eligible to perform in feder-.. section D, and "in the board's" for " upon the advice and 
ally related transactions, recommendation of the board, in its" in Subsection F; 

The 1999 amendment, effective June 18, 1999, substi- and added Subsection H. 
tuted the language beginning "renewed every three years" The 1992 amendment, effective May 20, 1992, in- 
for "subject to annual renewal on the last day of the reg- serted "registration" or references to registration through- 
istration, license or certificate holder's month of birth" at out the section; inserted "license or" in the third sentence 
the end of Subsection B; assigned the Subsection C des- in Subsection B, near the beginning of Subsection F, and 
ignation, and added the last sentence in that subsection; ‘near the middle of the first sentence in Subsection G; 
redesignated former Subsections C to H as Subsections D inserted "registered appraiser or" near the, beginning of 
to I; substituted "triennially” for "annually" in Subsection Subsections D and G; and made stylistic changes, 
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61-30-15. Refusal, suspension or revocation of registration, license or 
certificate. (Repealed effective July 1, 2024.) 


A. The board, consistent with Section 61-30-7 NMSA 1978, shall refuse to issue or renew a 
registration, license or certificate or shall suspend or revoke a registration, license or certificate 
at any time when the applicant, real estate. appraiser trainee, state licensed residential real 
estate appraiser or state certified real estate appraiser, in performing or attempting to perform 
any of the actions set forth in the Real Estate Appraisers Act; is determined by the board to 
have: 

(1) pravared: or ncbitebtpbed to procure a registration, license or dertificate by knowingly 
making a false statement or submitting false information or through any form of fraud or misrep- 
resentation; 

(2). refused to-provide complete information in response to a. question.in an application for 
registration, a license or certificate or failed .to meet the minimum’ qualifications established by 
the Real Estate Appraisers Act; 

(3) paid: money, other than as provided for in the:Real Estate Appraisers Act, to any mem- 
ber or employee of the board to procure registration, a license or a certificate; 

(4) been convicted of a crime that is substantially related to the qualifications, functions 
and duties of the person developing real estate appraisals and communicating real estate apprais- 
als to others; 

(5) committed an act involving dishonesty, fraud or misrepresentation or by omission en- 
gaged.in a dishonest or fraudulent act or misrepresentation with the intent to substantially ben- 
efit the registration, license or certificate holder or another person or with the intent to substan- 
tially injure another person; 

(6)... willfully disregarded or violated any of the provisions of the Real Estate Appraisers Act 
or the rules of the board adopted pursuant to that act; 

(7) accepted an appraisal assignment when the employment itself is contingent upon the 
real estate appraiser reporting a predetermined analysis or opinion or where the fee to be paid for 
the performance of the appraisal assignment: is contingent ‘upon the opinion, conclusion or valu- 
ation reached or upon the consequences resulting from the appraisal assignment; provided that 
a contingent fee agreement is permitted for the rendering of special services not constituting an 
appraisal assignment and the acceptance of a contingent fee is clearly and prominently stated on 
the written appraisal report; 

(8) suffered the entry of a final civil judgment on the grounds of fraud, misrepresentation 
or deceit in the making of an appraisal; provided that the real estate appraiser trainee, state li- 
censed residential real estate appraiser or state certified real estate appraiser shall be afforded an 
opportunity to present matters in mitigation and extenuation, but ‘aaw not collaterally attacks the 
civil judgment; or 

(9) committed any other eotidudt that is related to gear as a real estate appraiser 
trainee, a state licensed residential real estate appraiser or a state certified real estate appraiser 
and that constitutes or demonstrates bad faith, untrustworthiness, impropriety, fraud, dishonesty 
or any unlawful act. 

B. The board, consistent with Section 61- 30-7 NMSA 1978, shall refuse to issue or renew a 
registration, license or certificate and shall suspend or revoke a registration, license or certificate 
at any time when the board determines that the applicant or real estate appraiser trainee, state li- 
censed residential real estate appraiser or state certified real estate appraiser, in the performance 
of real estate appraisal work, has: 

(1) repeatedly failed to observe one or more of the standards for the development or com- 
munication of real estate appraisals set forth in the rules adopted PRRAMERE, to the Real Estate 
Appraisers Act; 

(2) repeatedly failed. or refused, without. good cause, to exercise apart: diligence in 
developing an appraisal, preparing an appraisal report or communicating an appraisal; 

(3) repeatedly been negligent or incompetent in developing an appraisal, in preparing an 
appraisal report or in communicating an appraisal; or . . 
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(4) violated the confidential nature of records to which the real estate appraiser trainee, 
state licensed residential real estate appraiser or state certified'real estate appraiser gained ac- 
cess through employment or engagement as such an appraiser. 

C. The action of the board relating to the issuance, suspension or revocation of any registra- 
tion, license or certificate shall be governed by the provisions of the Uniform Licensing Act [61-1-1 
through 61-1-31 NMSA 1978]; provided that the time limitations set forth in the Uniform Licens- 
ing Act shall not apply to the processing of administrative complaints filed with the board, which 
shall be governed by federal statute, regulation or policy. The board shall participate in any hear- 
ings required or conducted by the board pursuant to the provisions of the Uniform Licensing Act: 

D. The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] 
shall govern any consideration of criminal records required or permitted under the Real Estate 
Appraisers Act. 

E. Nothing in the Real Estate Appraisers Act shall be construed to preclude any other | rem- 


edies otherwise available under common law or statutes of this state. 


History: Laws 1990, ch: 75, § 15; 1992, ch. 54, § 13; 
1993, ch. 269, § 13; 2008, ch. 328, § 13; 2011, ch..77, § 1; 
2014, ch. 33, § 12. 

Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978. 

The 2014 amendment, effective May 21, 2014, pro- 
vided for appraiser trainees; in Subsection A, in the in- 
troductory paragraph, after "time when the applicant", 
deleted "state apprentice", after "real estate appraiser", 
added "trainee", and after "state licensed", added "resi- 
dential"; in Subsection A, in Paragraph (8), after "provided 
that the", deleted "state apprentice", after "real estate ap- 
praiser", added "trainee", and after "state licensed", added 
"residential"; in Subsection A, in Paragraph (9), after 
"dealings as a", deleted "state apprentice", after "real es- 
tate appraiser", added "trainee", and after "state licensed", 
added "residential"; in Subsection B, in the introductory 
paragraph, after "the applicant or", deleted "state appren- 
tice", after "real estate appraiser", added "trainee", and af- 
ter "state licensed", added "residential"; and-in Subsection 
B, in Paragraph (4), after "records to which the"; deleted 
"state apprentice", after "real estate appraiser", added 
"trainee", and after "state licensed", added "residential". 

The 2011 amendment, effective June 17, 2011, in Sub- 
section C, requires the board to process administrative 
complaints in accordance with federal law. 

The 2003 amendment, effective July 1, 2003, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 

The 19938 amendment, effective June 18, 1993, substi- 
tuted "board" for "commission" in two places in the intro- 
ductory language of Subsections A and B, in Subsection 
A(6), and in the second sentence of Subsection C; deleted 
"upon the advice and recommendation of the board and 
after consultation with the board and" preceding "consis- 
tent with" and made a stylistic change in the introduc- 
tory language of Subsections A and B; substituted "regis- 
tration" for "registered appraiser or" in Subsection A(5); 


inserted "state registered, licensed or certified real estate" 
and made a stylistic change in Subsection B(4); and de- 
leted "and commission" following "board" in the first sen- 
tence of Subsection C, 

The 1992 amendment, effective May 20, 1992, in- 
serted "registration" or references to registration in the 
catchline and throughout the section; made section refer- 
ence substitutions near the beginning of Subsections A 
and B; inserted references to registered appraisers in the 
introductory language to Subsection A and in Subsection 
A(5); and substituted "applicant or state registered, li- 
censed or certified real estate appraiser" for "applicant or 
license or certificate holder" in the introductory language 
to Subsection B, . i 


ANNOTATIONS 


Enforcement of settlement agreement. — Where 
the licensee entered into a settlement agreement with the 
board to.settle complaints that had been filed against the 
licensee; the agreement permitted the board to determine 
whether the licensee violated the agreement; and if the 
licensee did violate the agreement, to revoke or suspend 
the licensee's license, impose a fine, or take other disci- 
plinary action described in the Uniform Licensing Act, the 
licensee specifically agreed to the board's authority and 
waived objections to the board's decision to suspend the 
licensee's license for violation of the agreement. Montano 
v. N.M, Real Estate Appraiser's Bd., 2009-NMCA-009, 145 
N.M. 494, 200 P.3d 544. 

Appellate review of board decision. — Where the 
district court engages in appellate review of a decision of 
the board, the district court may not consider facts that 
were not presented to the board; the district court must 
accord deference to the board's decision; and the district 
court may not substitute its judgment for the judgment of 
the board, Montano v, N.M, Real Estate Appraiser's Bd., 
2009-NMCA-009, 145 N.M. 494, 200 P.3d 544, 


61-30-15.1. Criminal history background checks. (Repealed effective 


July 1, 2024.) 


A. The board may adopt rules that provide for criminal history background checks for all reg- 


istrants, certified licensees and licensees to include: 


(1) requiring criminal history background checks of applicants for registration, certified 
licensure or licensure pursuant to the Real Estate Appraisers Act; 
(2) requiring applicants for registration, or certified licensure or licensure to be finger- 


printed only upon initial licensure or registration; 
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(3) providing for an applicant who has been denied registration or certified licensure or 
licensure to inspect or challenge the validity of the criminal history background check record; 

(4) establishing a fingerprint and criminal history background check fee not to exceed fees 
as determined by the department of public safety to be paid by the applicant; and 

(5) providing for submission of an applicant's fingerprint cards to the federal bureau of 
investigation to conduct a national criminal history background check and to the department of 
public safety to conduct a state criminal history background check. 

B. Arrest record information received from the department of public safety and the federal bu- 
reau of investigation shall be privileged and shall not be disclosed to persons not directly involved 
in the decision affecting the applicant. 

C. Electronic live fingerprint scans may be used when eotidhudiing criminal history background 
checks. 


History: Laws 2014, ch. 33, § 20; 2019, ch. 209, § 8. 

Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978. 

The 2019 amendment, effective July 1, 2020, provided 
that applicants for registration, or certified licensure or 


or registration, and clarified certain terms in the section; 
added "criminal history" or "history", preceding each oc- 
currence of "background check" throughout the section; 


' and in Subsection A, in Paragraph A(2), after "finger- 


printed", added "only upon initial licensure or registra- 
tion". 


licensure shall be fingerprinted only upon initial licensure 


61-30-16. Standards of seorevatowal appraisal practice; certificate of 
good standing. (Repealed effective July 1, 2024.) 


A. Each real estate appraiser trainee, state licensed residential real estate appraiser or state 
certified real estate appraiser shall comply with the generally accepted standards of professional 
appraisal practice and the generally accepted ethical rules to be observed by a real estate ap- 
praiser. The generally accepted standards of professional appraisal practice and professional 
ethics are currently evidenced by the uniform standards of professional appraisal practice. Real 
estate appraisals shall be written or oral appraisals and subject to appropriate review for compli- 
ance with the uniform standards of professional appraisal practice. The work file for an oral ap- 
praisal report shall be subject to appropriate review for compliance with the uniform standards of 
professional appraisal practice. 

B. The board, upon payment of a fee in an amount specified in its regulations, may issue a cer- 
tificate of good standing to any state registered, licensed or certified real estate appraiser who is in 


good standing under the Real Estate Appraisers Act. 


History: Laws 1990, ch. 75, § 16; 1992, ch. 54, § 14; 
1993, ch. 269, § 14; 2003, ch. 328, § 14; 2014, ch. 33, § 13. 

Delayed repeals, — For delayed repeal of thie section, 
see 61-30-24 NMSA 1978. ... 

The 2014 amendment, effective May 21, 2014, pro- 
vided for uniform standards of professional appraisal 
practice; and in Subsection A, in the first sentence, after 
"Kach real estate appraiser", deleted "registered, licensed 
or certified under the Real Estate Appraisers Act" and 
added "trainee, state licensed residential real estate ap- 
praiser or state certified real estate appraiser"; in the 
second sentence, after "professional appraisal practice", 
added "and professional ethics", and at the end of the 
sentence, after "professional appraisal practice", deleted 
"promulgated by the appraisal foundation and as adopted 
by regulation under the Real Estate Appraisers Act", and 
added the third and fourth sentences. 

The 2008 amendment, effective July 1, 2003, in Sub- 
section A inserted "state apprentice real estate appraiser, 


state licensed real estate appraiser or state certified" fol- 
lowing "Each" near the beginning, deleted "registered, li- 
censed or certified under the Real Estate Appraisers Act" 
following "real estate appraiser" near the beginning and 
substituted "rule pursuant to provisions:of" for "regula- 
tion under" near the end; and in Subsection B, substituted 
"rules" for "regulations" following "specified in its" near 
the beginning, deleted "state registered, licensed.or certi- 
fied" following "good standing to any" near the middle and 
substituted "in accordance with" for "under" preceding 
"the Real Estate Appraiser Act" near the end. 

The 19938 amendment, effective June 18, 1993, substi- 
tuted "board" for "commission" in Subsection B. 

The 1992 amendment, effective May 20, 1992, in- 
serted "registered" in the first sentence in Subsection A 
and in Subsection B and added "and as adopted by regula- 
tion under the Real Estate Appraisers Act" to the end of 
Subsection A. 


61-30-17. Fees. (Repealed effective July 1, 2024.) 
A. Except as provided in Section 61-1-34 NMSA 1978, the board shall charge and collect the 


following fees not to exceed: 
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») (1). an-application fee for real estate fieecenin trainee oie NIE two hundred dollars 
($200); bo a 

(2) an application fee for a limba or rokidential certification, four hundred dollais ($400); 

(3) an application fee for general certification, five hundred dollars ($500); : 

(4) an examination fee for genera) and residential certification or - sap two hundred 
dollars ($200); 

(5) aregistration renewal fe for a real dutates appraiser trainee, two hundred fifty dollars 
($250); 

(6) a certificate renewal fee for residential certification, or lighiied renewal, four hundred 
fifty dollars ($450); 

(7). acertificate renewal fee fn general certification; vans zirriel dollars ($500); 

(8) the registry fee as required by the federal real estate appraisal reform amendments; 

(9) for registration for cat OPER practice, two hundred dollars ($200), and an additional 
extension fee may be applied; 

(10) for each duplicate registration, Nicensé” or certificate issued’ pial a registration, 
license or certificate is lost or destroyed and an affidavit as fn its loss or destruction is made and 
filed, fifty dollars ($50.00); and | | aoileg 

(11) fees to cover reasonable and necessary aidveers Late expenses. 

B. The board shall establish the fee for appraisal management company registration by rule 
to cover the cost of the administration of the Appraisal Management Company Registration Act 
[Chapter 47, Article 14 NMSA 1978], but in no case shall the fee be more than two thousand dol- 
lars ($2,000). Registration fees shall be credited to the appraiser fund ps TAL to Section 61-30- 


18 NMSA 1978. 


History: Laws 1990, ch. 75, § 17; 1992, ch. 54, § 15; 
19938, ch. 269, § 15; 1999, ch. 283, § 7; 2008, ch. 328, 
§ 15; '2014, ch, 38, § 14; 2020, ch. 6, § 57. 

Delayed repeals; + For delayed repeal of this absetirles 
see 61-30-24,NMSA 1978. 

The 2020 amendment, effective July 1, 2020, provided 


an exception to the licensure fee for qualified military ser- 


vice members, their spouses and dependent children; and 
for certain veterans; and in Subsection A, in the introduc- 
tory clause, added "Except as provided in Section 61-1-34 
NMSA 1978". © 

The 2014 amendment, effective May 21, 2014, estab- 


lished fees for appraiser trainees and appraisal manage-. | 


ment companies; in Subsection A, in Paragraph (1), after "fee 
for", added "real estate appraiser trainee"; in Subsection A, 
in Paragraph (5), after "renewal fee", added "for a real estate 
appraiser trainee"; in Subsection A, in Paragraph (9), after 
"two hundred dollars ($200)", added "and an additional ex- 
tension fee may be applied";and added Subsection B. 

The 2003 amendment, effective July 1, 2008, substi- 
tuted "two hundred dollars ($200)" ‘for "in the amount of 
one hundred dollars:($100)" in Subsection A; substituted 
"four hundred dollars ($400)" for "in the amount of two 
hundred dollars ($200)" in Subsection B; substituted "five 
hundred dollars ($500)" for "in the amount of two hun- 
dred fifty dollars ($250)" in Subsection C; substituted "two 
hundred dollars ($200)" for "in the amount of one hun- 
dred dollars ($100)" in Subsection D; in Subsection E, 
deleted "triennial" following "a" near the beginning and 
substituted "two hundred fifty dollars ($250)" for "in the 
amount of ‘one hundred fifty dollars ($150)"; in Subsection 


' F, deleted "triennial" following "a" and substituted. "four 
hundred fifty dollars ($450)" for “in the amount of three 
hundred dollars ($300)"; in Subsection G, deleted "trien- 
nial" following "a" and substituted "five hundred dollars 
($500)" for "in a amount of four hundred fifty dollars 
($450)"; substituted "two hundred dollars ($200)" for "in 
the amount of one hundred dollars ($100)" in Subsection 
I; and substituted "fifty dollars ($50.00)" for "a fee in the 
amount of twenty-five dollars ($25.00)".in Subsection J. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "in the amount of one hundred dollars" for "shall not 
exceed one hundred dollars". in Subsection A; substituted 
"certification or license" for "certification and license" in 
Subsections D and E; and changed the renewal fees in 
Subsections E to F to be triennial instead of annual. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "board" for "commission" and added "not to exceed" 
to the end, in the introductory language; rewrote Subsec- 
tions A, E, and I; deleted former Subsection J, which read: 
"for registration for temporary practice, for each single 
appraisal assignment for more than one real property 
interest, the amount of one hundred dollars ($100); and”; 
redesignated former Subsection K as present Subsection 
J; inserted "registration" in Subsection J; and added pres- 
ent Subsection K, making a related grammatical change. 

The 1992 amendment, effective May 20, 1992, sub- 
stituted "registration" for "license" near the beginning of 
Subsection A and in Subsection HE; made a section refer- 
ence substitution in Subsection A; inserted "a license or" 
in Subsection B; inserted "and license" in Subsection'D; 
and inserted "and license renewal" in Subsection E. 


61-30-18. Appraiser fund created; disposition; method of payment. 
(Repealed effective July 1, 2024.) 


A. There is created in the state treasury the "appraiser fund" to be administered by the board. 


All fees received by the board pursuant to the Real Estate Appraisers Act and the Appraisal Man- 
agement Company Registration Act [Chapter 47, Article 14 NMSA 1978] shall be deposited with 
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the state treasurer to the credit of the appraiser fund. Income earned on investment of the fund 
shall be credited to the fund. 

B. Money in the appraiser fund shall be used by the board to meet necessary expenses incurred 
in the enforcement of the provisions of the Real Estate Appraisers Act and the Appraisal Manage- 
ment Company Registration Act, in carrying out the duties imposed by the Real Estate Appraisers 
Act and the Appraisal Management Company Registration Act and for the promotion of education 
and standards for real estate appraisers in this state. Payments out of the appraiser fund shall be 
on vouchers issued and signed by the person designated by the board upon warrants drawn by the 
department of finance and administration. 

C. All unexpended or unencumbered balances remaining at the end of each fiscal year shall re- 
main in the appraiser fund for use in accordance with the provisions of the Real Estate Appraisers 
Act and the Appraisal Management Company Registration Act. Money in the fund shall be used 
by the board to support efforts to comply with the rules of the appraisal subcommittee, including 
the complaint process, complaint investigations and appraiser enforcement activities. — 


History: Laws 1990, ch. 75, § 18; 1998, ch. 269, § 16; The 2009 amendment, effective June 19, 2009, added 
2009, ch. 214, § 24; 2014, ch. 38,815. . "and the Appraisal Management Company: Registration 
Delayed repeals. — For delayed repeal of this section, Act", 
see 61-30-24 NMSA 1978, | The 1993 amendment, effective June 18, 1993, sub- 
The 2014 amendment, effective May 21, 2014, pro- stituted "board" for "commission" throughout the section. 


vided for the use of the money in the appraiser fund; and 
in Subsection C, added the second sentence. 


61-30-19. Continuing education. (Repealed effective July 1, 2024.) 


A. The board shall adopt rules providing for continuing education programs that offer courses 
in real property appraisal, practices and techniques, including basic real estate law and practice. 
The rules shall require that every real estate appraiser trainee, state licensed residential real es- 
tate appraiser or state certified real estate appraiser, as a condition to renewal, shall successfully 
complete the continuing education requirements approved by the board. 

B. The rules shall prescribe areas of specialty or expertise relating to registration, licenses 
and the type of certificate held and may require that a certain part of continuing education be 
devoted to courses in the area of the real estate appraisertrainee’ 3, state licensed residential real 
estate appraiser's or state certified real estate appraiser's specialty or expertise. The rules shall 
also permit real estate appraiser trainees, state licensed residential real estate appraisers or state 
certified real estate appraisers to meet the continuing education requirements by participation 
other than as a student in educational processes and programs in real property appraisal theory, 
practices and techniques by instructing or preparing educational materials. 


History: Laws 1990, ch. 75, § 19; 1992, ch. 54, § 16; every state" near the middle, inserted "real estate ap- 
1993, ch. 269, § 17; 2003, ch. 328, § 16; 2014, ch. 33, § praiser" following "licensed" near the middle, inserted 
16. "state" preceding "certified real estate appraiser" near 

Delayed repeals. — For delayed repeal of this section, the middle, and substituted "the continuing education 
see 61-30-24 NMSA 1978. requirements" for "thirty classroom hours of instruction 

The 2014 amendment, effective May 21, 2014, pro- every three years in courses" following "shall successfully 
vided for continuing education for appraiser trainees; in complete" near the end; and in Subsection B, substituted 
Subsection A, in the second sentence, after "require that “continuing education" for "the thirty classroom hours of 
every", deleted "state apprentice", after "real estate ap- instruction" following "certain part of" near the beginning, 
praiser", added "trainee", and after "state licensed", added substituted "apprentice real estate appraiser's, state" for 
"residential"; in Subsection B, in the first sentence, af- "registered" following "area of the state" near the middle 
ter "in the area of the", deleted "state apprentice", after of the first sentence, inserted "real estate appraiser's" fol- 
"real estate", deleted "appraiser's" and added "appraiser lowing "licensed" near the middle of the first sentence, in- 
trainee's", and after "state licensed", added "residential"; serted "state" preceding "certified real estate appraiser" 
and in the second sentence, after "shall also permit", de- near the middle of the first sentence, and substituted 
leted "state apprentice", after "real estate", deleted "ap- "apprentice real estate appraiser, state" for "registered" 
praiser's" and added "appraiser trainee", and after "state following "shall also permit state" near the beginning of 
licensed", added "residential". the second sentence, inserted "real estate appraiser" fol- 

The 2003 amendment, effective July 1, 2003, sub- lowing "licensed" near the middle of the second sentence, 
stituted "rules" for "regulations" throughout the section; inserted "state" preceding "certified real estate appraiser" 
in Subsection A, substituted "apprentice real estate ap- near the middle of the second sentence. 


praiser, state" for "registered" following "require that 
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The 1993 amendment, effective June 18, 1993, in A and "registration" near the beginning of Subsection 
Subsection A, deleted "commission, upon the advice and B; and, in Subsection B, substituted "area of the state 
recommendation of the board and after consultation with registered, licensed or certified real estate appraiser's 
the" before "board" near the beginning and substituted specialty" for "area of the license holder's or certificate 
"board" for "commission" at the end, , holder's specialty" and ' ‘permit state registered, licensed 

The 1992 amendment, effective May 20, 1992, in- ., or certified real estate appraisers” for "permit licensed or 


serted "registered" in the second sentence in Subsection ila ia holders’. 


61-30-20. Nonresident applicants; reciprocity. Gepealed effective 
July 1, 2024.) 


A. Pursuant to Title 11 of the Financial Institutions Reform, Recovery, and Enforcement Act of 
1989 as amended by the Dodd-Frank Wall Street Reform and Consumer Protection Act, the board 
shall issue a registration, license or certificate to a nonresident if the applicant's home state com- 
plies with Title 11 as determined by the appraisal subcommittee. 

B. The registration, license or certificate shall be issued upon payment of the application fee, 
verification that the applicant has.complied with the applicant's resident state's current education 
requirements and the filing with the boardof a license history and verification of good standing 
issued by the licensing board of the other state. 

C. The applicant shall file an irrevocable consent that suits and actions may be commenced 
against the applicant in the proper court of any county of this state in which a cause of action may 
arise from the applicant's actions as a real estate appraiser trainee, state licensed residential real 
estate appraiser or state certified real estate appraiser or in which the plaintiff may reside, by the 
service of any processes or pleadings authorized by the laws of this state on the board, the consent 
stipulating and agreeing that such service of processes or pleadings on the board shall be taken 
and held in all courts to be as:valid and binding as if personal service has been made upon the ap- 
plicant in New Mexico. In case any process or pleading mentioned in the case is served upon the 
board, it shall be by duplicate copies, one of which shall be filed in the office of the board and the 

other: immediately forwarded by registered mail to the nonresident real estate appraiser trainee, 
state licensed residential real estate appraiser or state certified yes estate appraiser to whom the 
BPSenity or pleadings are directed. 


History: Laws 1990, ch. 75, § 20; 1992, ch. 54, § 17; "provided" near the middle of the third sentence, and 


1993, ch. 269, § 18; 2008, ch. 328, § 17; 2014, ch. 33, § 17. substituted "apprentice real estate appraisers, state" 
Delayed repeals. — For delayed repeal of this iy ame for "registered" following "beneficial to New Mexico" 
see 61-30-24 NMSA 1978, near the middle of the fourth sentence, inserted “real 
The 2014 amendment, effective May 21,2014, pro- estate appraisers" following "licensed" near, the middle 
vided for reciprocity for nonresident applicants in con- of the fourth sentence, inserted "state" preceding "cer- 
formity with federal law; in Subsection A, deleted all of _—_‘ tified" near the middle of the fourth sentence and in- 
the former language of the subsection which provided serted "real estate" preceding "appraisers, the board 
for reciprocity for nonresident applicants if the require- may" near the middle of the fourth sentence; in Sub- 
ments of their state's laws were the same or similar to section B, substituted ‘apprentice real estate appraiser, 
the requirements of the Real Estate Appraisers Act or if state" for "registered" following "actions as a state" near 
the nonresident conformed to the conditions of the act, the middle of the first sentence, inserted "real estate 
for acceptance of examinations taken in other states, appraiser" following "licensed" near the middle of the 
and for interstate agreements allowing reciprocity, and first sentence, inserted "state" preceding "certified real 
added the language of the current subsection; and in estate appraiser" near the middle of the first sentence, 
Subsection C, in the first sentence, after "actions as a", substituted "apprentice real estate appraiser, state" for 
deleted "state apprentice", after "real estate appraiser", "registered" following "to the nonresident state" near 
added "trainee", and after "state licensed", deleted "resi- the end of the second sentence, inserted "real estate ap- 
dential", and in the second sentence, after "to the non- praiser" following "licensed" near the end of the second 
resident", deleted "state apprentice", after "real estate sentence, and inserted "state" preceding "certified real 
appraiser", added "trainee", and after "state licensed", estate appraiser" near the end of the second sentence. 
added "residential". The 19938 amendment, effective June 18, 1993, re- 
The 2003 amendment, effective July 1, 2003, in Sub- wrote Subsection A and substituted "board" for "commis- 
section A substituted ' ‘apprentice real estate appraiser, sion" throughout Subsection B. + 
state" for "registered" following ' ‘applicant may become The 1992 amendment, effective May 20, 1992, in- 
a" near the middle of the second sentence, inserted "real serted "registered" and "registration" throughout the 
estate appraiser” following "licensed" near the middle section; and, in Subsection A, inserted "shall issue a reg- 
of the second sentence, inserted "state" preceding "certi- istration, license or certificate" and substituted "greater 


fied real estate appraiser’ near the middle of the second conditions" for "lesser conditions" in the first sentence. 
sentence, substituted "at the board's discretion if" for | 
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61-30-21 REAL ESTATE APPRAISERS 61-30-22 


61-30- 21. Temporary practice. (Repealed effective July 1, 2024.) 


A... Pursuant to Title 11 of the Financial Institutions Reform, Recovery, and Botrot nat Act of 
1989 as amended by the Dodd-Frank Wall Street Reform,and Consumer Protection Act, the board 
shall recognize, on a temporary basis, the registration, certification or license of a real estate ap- 
praiser issued by another state if: 

(1) the real-estate appraiser's business is of a temporary nature and certified by the real 
estate appraiser not: to exceed six months, with no more than one extension allowed; and 
(2) the real estate appraiser registers the temporary practice with the board, 

B... The applicant or any person registering with the board for temporary practice shall file an 
irrevocable consent that suits and actions may be commenced against the applicant in the proper 
court of any county of this state in which a cause of action may arise from the applicant's actions 
as areal estate appraiser trainee, a state licensed residential real estate appraiser.or a state certi- 
fied real estate appraiser or in which the plaintiff may: reside, by the'service of any processes*or 
pleadings authorized by the laws of this state on the board, the consent stipulating and agreeing 
that such service of processes or pleadings on the board shall be taken, and held in all courts to be 
as valid and binding as if personal service had been made upon the applicant in New Mexico. If a 
process or pleading mentioned in the case is served upon the board, it shall be by duplicate copies, 
one of which shall be filed in the office of the board and the other immediately forwarded by reg- 
istered mail to the nonresident real estate appraiser trainee, state licensed residential real estate 
appraiser or state gS ce estate Bpprasser to whom the processes or pleadings are directed. 


History: Laws 1990, ch. 75, § 21; 1992, ch. 54, § 18; 
1993, ch. 269, § 19; 2003, ch. 328, § 18; 2014, ch. 33, § 
18. 

Delayed repeals. — For delayed repeal of this section, 
see 61-30-24 NMSA 1978.’ 

The 2014 amendment, effective May 21, 2014, pro- 
vided for compliance with federal law; in Subsection A, 
added the beginning of the introductory sentence through 
"Consumer Protection Act"; in Subsection A, Paragraph 
(1), after "six months", added "with no more than one ex- 
tension allowed"; in Subsection B, in the first sentence, 
after "actions as a", deleted "state apprentice", after "real 
estate appraiser", added "trainee, a", and after "state li- 
censed", added "residential", and in the second sentence, 
after "to the nonresident", deleted "state apprentice", after 
"real estate appraiser", added "trainee", and after "state 
licensed", added "residential", 

The 2003 amendment, effective July 1, 2003, in Sub- 
section A substituted "apprentice real estate appraiser, 
state" for "registered" following "actions as a state" near 
the beginning of the first sentence, inserted "real estate 
appraiser" following "licensed" near the beginning of the 


first sentence, inserted "state" preceding "certified real — 


estate appraiser" near the beginning of the first sentence, 
and substituted "apprentice real estate appraiser, state" 
for "registered" following "to the nonresident state" near 
the end of the second sentence, inserted "real estate ap- 
praiser" following "licensed" near the end ofthe second 
sentence; and inserted "state" preceding "certified real es- 
tate appraiser" near the end of the second sentence. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, deleted "In accordance with 12 U.S.C. 3351" 
from the beginning, deleted former Paragraph (1), which 
read: "the property to be appraised is part of a federally 
related transaction, as defined in the federal real estate 
appraisal reform amendments", renumbered former Para- 
graphs (2) and (3) as present Paragraphs (1) and (2), de- 
leted "and commission" after "board" in the introductory 
language and Paragraph (2), and:inserted "real estate" 
before "appraiser" throughout the subsection, making a 
related stylistic change; and in Subsection B, deleted "and 
commission" after "board" near the beginning and substi- 
tuted "board" for "commission" throughout. 

The 1992 amendment, effective May 20, 1992, in- 
serted "registration" in the introductory language to Sub- 


» section A and "registered" in two places in Subsection B. 


61-30-22. Civil and criminal penalties; injunctive relief. (Repealed 


effective July 1, 2024.) 


A. Any person who violates any provision of the Real Estate Appraisers Act is guilty of a mis- 
demeanor and shall be punished by a fine of not more than one thousand dollars ($1, 000) or by 
imprisonment for not more than six months or both. 

B. In the event any person has engaged in or proposes to engage in any act or practice violat- 
ing a provision of the Real Estate Appraisers Act, the attorney general or the district attorney of 
the judicial district in which the person resides or the judicial district in which the violation has 
occurred or will occur shall, upon application of the board, maintain an action in the name of the 
state to prosecute the violation or to.enjoin the proposed act or practice. 

C. The board may impose a civil penalty in an amount not to exceed one thousand dollars 
($1,000) for each violation of the Real Estate Appraisers Act and assess administrative costs for 
any investigation and administrative or other proceedings against a real estate appraiser trainee, 
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61-30-23 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-30-24 


a state licensed residential real estate appraiser or a state certified real estate appraiser. The pro- 
visions of Section 61-1-3.2 NMSA 1978 notwithstanding, the board may impose a civil penalty not 
to exceed two thousand dollars ($2,000) against any person who is found, through an administra- 
tive proceeding, to have acted without a license. Appeals from wert i of the board shall be ae 
as provided in Section 39-3-1.1 NMSA 1978. 


History: Laws 1990, ch. 75, § 22; 1993, ch. 269, § 20; C, in the first sentence, after "proceedings against a", 
2003, ch. 328, § 19; 2014, ch. 33, § 19; 2017, ch. 52, § 14. deleted "state apprentice", after "real estate appraiser", 

Delayed repeals. — For delayed repeal of this section, added "trainee, a", and after "state licensed", added "resi- 
see 61-30-24 NMSA 1978. dential". , 

The 2017 amendment, effective June 16, 2017, pro- The 2003 amendment, effective July 1, 20038, substi- 
vided that the real estate appraisers board may impose a tuted "Civil and criminal penalties" for "Penalty" at the 
civil penalty not to exceed two thousand dollars ($2,000) beginning of the section heading; substituted "one thou- 
against any person found to have acted without a license; sand dollars ($1,000)" for "five hundred dollars ($500)" in 
in Subsection C, after "certified real estate appraiser", de- Subsection A; and added Subsection C. 
leted "or" and added a period, and after the period; added , The 1998 amendment, effective June 18, 1993, de- 
"The provisions of Section 61-1-3.2. NMSA 1978 notwith- . leted "commission, upon the advice and recommendation 
standing, the board may impose a civil penalty not to ex- of the" before "board" in Subsection B. 


ceed two thousand dollars ($2,000)". 
The 2014 amendment, effective May 21, 2014, pro- 
vided penalties for appraiser trainees; and in Subsection 


61-30-23. Repealed. 


Repeals. — Laws 1993, ch. 269, § 22 repealed 61-30-23 December 1, 1990 for certain applicants, effective June 18, 


NMSA 1978, as enacted by Laws 1990, ch. 75, § 23, provid- 1993. For provisions of former section, see the 1992 NMSA 
ing for waiver of license requirements for 180 days after 1978 on NMOneSource.com. 


61-30-24. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2024.) 


The real estate appraisers board is terminated effective July 1, 2023. The Real Estate Apprais- 
ers Act shall continue in effect until July 1, 2024. Chapter 61, Article 30 NMSA 1978 is repealed 
effective July 1, 2024. 


History: 1978 Comp., § 61-30-24, enacted by Laws The 2011 amendment, effective June 17, 2011, 
1993, ch. 269, § 21; 2000, ch. 4, § 18; 2005, ch. 208, § 22; changed the termination, operation and repeal dates. 
2011, ch. 30, § 9; 2017, ch. 52, § 15. The 2005. amendment, effective June 17, 2005, 

The 2017 amendment, effective June 16, 2017, changes the termination, operation and repeal dates. 
changed "July 1, 2017" to "July 1, 2023", and changed The 2000 amendment, effective February 15, 2000, 
"July 1, 2018" to "July 1, 2024" in two places, substituted "2005" for "1999" in the first sentence and 

"2006" for "2000" in the last two sentences. 
ARTICLE 31 
Social Work Practice 

Sec. Sec. 
61-31-1. Short title. (Repealed effective July 1, 2032.) 61-31-4.5. Appropriate supervision; guidelines. (Re- 
61-31-2. Repealed. pealed effective July 1, 2032.) 
61-31-3, Definitions. (Repealed effective July 1, 2032.) 61-31-5. Use of title; other professions, (Repealed effec- 
61-31-4, License required. (Repealed effective July 1, tive July 1, 2032.) . 

2032.) 61-31-6. Scope of practice. (Repealed effective July 1, 
61-31-4,1, Licensed independent. social worker; licen- 2032.) 

sure; qualifications. (Repealed effective 61-31-7. Board created. (Repealed effective July 1, 2032.) 

July 1, 2032.) 61-31-8. Board's authority. (Repealed effective July 1, 
61-31-4.2, Licensed clinical social worker; licensure; 2032.) 

qualifications. (Repealed effective July 1, 61-31-9. Repealed. ; 

2032.) 61-31-10. Examination, (Repealed effective July 1, 2032.) 
61-31-4.3. Licensed master of social work; licensure; 61-31-11. Provisional _ licensure. (Repealed effective 

qualifications. (Repealed effective July 1, July 1, 2032.) 

2032.) 61-31-12. Repealed. , 
61-31-4.4. Licensed bachelor of social work; licensure; qual- 61-31-13, Licensure by credentials. (Repealed effective 

ifications. (Repealed effective July 1, 2032.) July 1, 2032.) 
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61-31-1 


Sec. 

61-31-13.1. Repealed. 

61-31-14. License renewal. (Repealed effective July 1, 
2032.) 

61-31-15. License fees. (Repealed effective July 1, 2032.) 

61-31-16. Fund established. (Repealed effective July 1, 
2032.) 

61-31-17. License denial, suspension or revocation. (Re- 
pealed effective July 1, 2032.) 

61-31-18. Impaired social workers. (Repealed effective 

July 1, 2082.) 

61-31-19. Impaired social workers' program. (Repealed 

effective July 1, 2032.) : 


SOCIAL WORK PRACTICE 


61-31-3 


Sec. ; 
61-31-20. Provision for hearing. (Repealed effective 
July 1, 2032.) 
61-31-21, Criminal offender's character evaluation. (Re- 
. pealed effective July 1, 2032.) 
61-31-22, Penalties. (Repealed effective July 1, 2032.) 


~ 61-31-23. Repealed. 


61-31-24, Privileged communications. (Repealed effec- 
tive July 1, 2032.) 

61-31-25. Termination of agency life; delayed repeal. (Re- 
pealed effective July 1, 2032.) 


61-31-1. Short title. (Repealed effective July 1, 2032.) 
Chapter 61, Article 31 NMSA 1978 may be cited as the "Social Work Practice Act". 


History: Laws 1989, ch. 51, § 1; 2006, ch. 4, § 1. 

Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 

The 2006 amendment, effective May 17, 2006, 
changed the short title to include all of Chapter 61, Article 
31 NMSA 1978.' 


61-31-2.. Repealed. 


Repeals. — Laws 2019, ch. 148, § 16 repealed 61-31-2 
NMSA 1978, as enacted by Laws 1989, ch. 51, § 2, relating 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits §§ 4, 5, 14, 39 to 41, 45 to 47, 
58 to 62, 72, 73. 

Cause of action for clergy malpractice; 75 A.L.R.4th 750. 

53 C.J.S, Licenses §§ 5, 7, 22, 30, 34 to 66, 82. 


to purpose, effective June 14, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


61-31-38. Definitions. (Repealed effective July 1, 2032.) 


As used in the Social Work Practice Act: 


A. "advisory committee" means an evaluation advisory committee; 

B. "appropriate supervision" means supervision by a licensed clinical social worker or licensed 
independent social worker with two years of supervised social work practice experience or other 
supervision that is deemed by the board to be equivalent to supervision by a licensed clinical social 


worker or licensed independent social worker; 


C. "board" means the board of social work examiners; 

D.. "client means an individual, couple, family, group, organization or community that seeks or 
receives social work services from an individual social worker or an organization; 

E. "consultation" means a problem-solving process in which set pa is offered to an indi- 


vidual, group organization or community; 


F "continuing education" means approved education and training that are oriented to main- 


tain, improve or enhance social work practice; 


G. "department" means the regulation and licensing department; 

H. "executive agency" means any agency within the executive branch of government; 

I. "licensed bachelor of socialwork" means a person who engages in the practice of social:;work 
under appropriate supervision and meets the qualification of a licensed bachelor of social work 


pursuant to the Social Work Practice Act; 


J. "licensed clinical social worker" means a person who is licensed in the state to engage in 
clinical social work practice and meets the qualifications for a licensed clinical social worker pur- 


suant to the Social Work Practice Act; 


K. "licensed independent social worker" means a person who is licensed in the state to engage 
in social work practice other than clinical social work and meets the qualifications for a licensed 
independent social worker pursuant to the Social Work Practice Act; 

L. “licensed master of social work" means a person who engages in the practice of social work 
under appropriate supervision and meets the qualification of a licensed master of social work pur- 


suant to the Social Work Practice Act; 
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61-31-4 PROFESSIONAL AND ‘OCCUPATIONAL LICENSES 61-31-4 


M. "professional code of ethics" means a code of ethics or professional standards promulgated 
by a national organization of social work professionals that provides guidance, research, advocacy 
and other services to social workers; 

N. "recognized association" means a nonprofit national association of educational and profes- 
sional institutions, social welfare agencies and private citizens recognized as an accrediting agency 
for social work education in the United States by a self-regulating organization of degree-granting 
colleges and universities; 

~O. "supervision" means an interactional professional relationship between a social worker and 
a supervisor who: 
(1) provides evaluation of and direction to a licensed bachelor of social work or a licensed 
master of social work; and 
(2) promotes continued development of a licensed bachelor of social work's or a licensed 
master of social work's knowledge, skill and ability to practice social work; and 
P. "supervisor" means an individual who provides, appropriate supervision. 


History: Laws 1989, ch. 51, § 3; 2006, ch. 4 § 2; 2019, social worker", and redesignated former Subsection D as 
ch. 148, § 1. Subsection C; added new Subsections D. through. F and 
Delayed repeals. — For delayed nepal of this section, redesignated former Subsections E. and F as Subsections 
see 61-31-25 NMSA 1978. | G and H, respectively; deleted former Subsections.G and 
The 2019 amendment, effective June 14, 2019, defined H, which defined "independent social worker" and. "mas- 
"client", "consultation", "continuing education", "licensed ter social worker", respectively; added new Subsections I 
bachelor of social work" licensed clinical social worker", through L and redesignated former Subsection I as Sub- 
"licensed independent social worker", "licensed master of section M; in Subsection M, after "means", deleted "a code 
social work’, "recognized association", "supervision", and of ethics and rules adopted by the board, designed to pro- 
"supervisor", and revised the definitions of certain terms, tect the public and to regulate the professional conduct.of 
as used in the Social Work Practice Act"; in Subsection B, social workers" and added "a code of ethics or professional 
after "supervision by", deleted "an" and added "a licensed standards promulgated by a national organization of:so- 
clinical social worker'or licensed", after "independent cial work professionals that provides guidance, research, 
social worker", deleted "or a master. social worker", and advocacy and other services to social workers"; and added 
after "supervision by a", deleted "master" and added "li- new Subsections N through P. 
censed clinical social worker or licensed independent"; de- |. The 2006 amendment, effective May 17, 2006, made 
leted former Subsection C, which defined "baccalaureate no changes, 


61-31-4. License required. (Repealed effective Fiily 1, 2032.) 


A. Effective January 1, 1990, unless licensed to Bpechis social work under the Social Work 
Practice Act, no person shall: 

(1) practice as an independent social worker, atinweal tie Sfiiehien) master of social red 
or bachelor of social work as defined in the Social:Work Practice Act; or 

(2) use the title or make any representation as being a licensed social worker of any type 
or level or use any other title, abbreviation, letters, figures, signs or devices Se indicate the per- 
son is licensed as a social worker. 

B. Notwithstanding the provisions of Subsection A of this section, an individual who is em- 
ployed in an executive agency on or after July 1, 1989 under the title of social worker or other title 
that is deemed to be social work practice by the board and who hasa bachelor's degree or higher 
in a field other than social work shall not be required to be licensed until July 1, 1992; provided 
an employee of an executive agency who qualifies for licensure under the provisions oy the Social 
Work Practice Act shall apply for licensure:as oe ania in that act. 


History: Laws 1989, ch. 51, § 4; 1991, oh. 222, § i "title or", deleted "represent himself as" and added "make 


2019, ch. 148, § 2. any representation as being", and after "licensed social 
Delayed repeals. — For delayed lat of this section, worker", added "of any type or level"; and in Subsection B, 

see 61-31-25 NMSA 1978: © ° after "on or after " , deleted "the effective date of the Social 
Cross references. — For the Parental Responsibility Work Practice Act and added "July 1; 1989". 

Act, see Chapter 40, Article 54 NMSA 1978, The 1991 amendment, effective June 14, 1991,.sub- 
The 2019 amendment, effective June 14, 2019, re- stituted "July 1, 1992" for "July 1, 1991" in Subsection B. 
quired licensure to practice as ‘a clinical social worker, "Effective date of the Social Work Practice Act". 
master of social work and a bachelor of social work; in — The phrase "effective date of the Social Work Practice 
Subsection A, in Paragraph A(1), after "independent social Act", referred to in Subsection B, means July 1, 1989, the 


worker,", added "clinical social worker, master of social effective date of Laws 1989, ch. 51. 
work or bachelor of social work", in Paragraph A(2), after GHG as 
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61-31-4.1 SOCIAL WORK PRACTICE 61-31-4.3 


61-31-4.1. Licensed independent social worker; licensure; 
qualifications. (Repealed effective July 1, 2032.) 


After receipt of an application, requisite fees and documentation in accordance with board rules, 
the board shall issue in a timely manner a license to practice as a licensed independent social 
worker to an individual who: 

A. is at least eighteen years of age; 

B. possesses at least a master's degree in social work from a graduate program of social work 
accredited by a recognized association; 

C. completed post-graduate social work hours and experience as an employee or independent 
worker under appropriate supervision; 

D. is trained in New Mexico cultures; 

EK. passed a jurisprudence examination; and 

F. passed an examination approved by the board, including an advanced generalist examina- 
tion administered by a nonprofit association composed of and owned by social work regulatory 
boards and colleges in all states. 


History: Laws 2019, ch. 143, § 11. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 1438 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-31-4.2. Licensed clinical social worker; licensure; qualifications. 
(Repealed effective July 1, 2032.) 


After receipt of an application, requisite fees and documentation in accordance with board rules, 
the board shall issue in a timely manner a license to practice as a licensed clinical social worker 
to an individual who: 

A. is at least eighteen years of age; 

B. possesses at least a master's degree in social work from a graduate program of social work 
accredited by a recognized association; 

C. completed post-graduate social work hours and experience as an employee or independent 
worker under appropriate supervision; 

D. is trained in New Mexico cultures; 

E. passed a jurisprudence examination; and 7 . 

F. passed an examination approved by the board, including a clinical examination adminis- 
tered by a nonprofit association composed of and owned by social work regulatory boards and col- 
leges in all states. 


History: Laws 2019, ch. 143, § 12. IV, § 23, was effective June 14, 2019, 90 days after the 
_Effective dates. — Laws 2019, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-31-4.3. Licensed master of social work; licensure; qualifications. 
(Repealed effective July 1, 2032.) 


After receipt of an application, requisite fees and documentation in accordance with board rules, 
the board shall issue in a timely manner a license to practice as a licensed master of social work 
to an individual who: 

A, ‘is at least eighteen years of age; 

B. possesses at least a master's degree in social work from a graduate program of social work 
accredited by a recognized association; 

C. is trained in New Mexico cultures; 

D: passed a jurisprudence examination; and 
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E. passed an examination approved by the board, including a master's examination admin- 
istered by a nonprofit association composed of and owned by social work;regulatory boards and 
colleges in all states. . 


History: Laws 2019, ch, 143, § 13. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 143 pong no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-31-4.4. Licensed bachelor of social work; licensure; qualifications. 
(Repealed effective July 1, 2032.) 


After receipt of an application, requisite fees and documentation in accordance with board rules, 
the board shall issue in a ane manner a oe to practice as a licensed bachelor of social work 
to an individual who: 

A. is:at least eighteen years of age; 

B. possesses at least a bachelor's degree in social work from a graduate program of social work 
accredited by a recognized association; 

C. is trained in New Mexico cultures; 

D. passed a jurisprudence examination; and 

E. passed an examination approved by the board, including a bachelor's examination admin- 
istered by a nonprofit association composed of and owned by social work regulatory boards and 
colleges in all states. 


History: Laws 2019, ch. 143, § 14. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch, 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-31-4.5. Appropriate supervision; guidelines.:(Repealed effective 
July 1, 2032.) 


An individual providing appropriate supervision as defined in Section 61-31-3 NMSA 1978 shall 
conform to supervision guidelines that the board establishes by rule. 


History: Laws 2019, ch. 143, § 15. _IV, § 23, was effective June 14, 2019, 90. days after the 
Effective dates. — Laws 2019, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-31-5. Use of title; other professions. (Repealed effective July 1, 2032.) 


A. Except as otherwise provided in the Social Work Practice Act, it is unlawful for an indi- 

vidual not licensed as a social worker to: 

(1) engage in the practice of social work; 

(2). hold the individual out as a social worker or claim to be a social worker or use the title 
of social worker; or 

(3) use any abbreviation or title that implies or ule lead the public to believe that the 
individual is a social worker or is licensed to practice social work. 

B. Nothing in the Social Work Practice Act shall be construed to prevent qualified members 
of other recognized professions that are licensed, certified or regulated under New Mexico law or 
regulation from rendering services within the scope of their license, certification or regulation; 
provided that they do not represent themselves as licensed social WOrKers: 


History: Laws 1989, ch. 51, § 5; 2019, ch. 143, § 3. worker and the use of the title of social worker without be- 


Delayed repeals. — For delayed repeal of this section, ing licensed.as a social.worker; in the section heading, re- 
see 61-31-25 NMSA 1978. placed "exemptions" with "use of title; other professions"; 
The 2019 amendment, effective June 14, 2019, prohib- added new Subsection A and subsection designation "B.". 


ited the practice of social work, the holding out as a social 
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61-31-6. Scope of practice. (Repealed effective July 1, 2032.) 


A. For the purposes of the Social Work Practice Act,.a person is practicing social work if he ad- 
vertises, offers himself to practice, is employed.in a position described as social work or holds out 
to the public or represents in any manner that he is licensed to practice social work in this state. 

B. Social work practice means a professional service and emphasizes the use of specialized knowl- 
edge of social resources, social systems and human capabilities to effect change in human behavior, 
emotional responses and social conditions, Services may be rendered through direct assistance to 
individuals, couples, families, groups and community organizations. Social work practice focuses on 
both direct and indirect services to facilitate change on the intrapersonal, interpersonal and systemic 
levels. Areas of specialization that address these include but are not limited to the following: 

(1) clinical social work practice, which:is the professional application of social work theory 
and methods in; the diagnosis, treatment and prevention of. psychosocial dysfunction, disability or 
impairment, including but not limited to emotional and mental disorders. It is based on knowledge 
of one or more theories.of human development within a psychosocial context, Clinical social work 
includes interventions directed to interpersonal interactions, intrapsychic dynamics or life support 
and management issues, Clinical social work services consist of assessment, diagnosis and treatment, 
including psychotherapy and counseling, client-centered advocacy, consultation and evaluation; 

(2) social work research practice, which is the professional study of human capabilities and 
practice of social work specialties, including direct.and indirect practice, through the formal organi- 
zation and the methodology of data collection and the analysis and evaluation of social work data; 

«>, (8). social work community, organization, planning and development practice, which is a 
conscious process of social interaction and method of social work concerned with the meeting of 
broad needs and bringing about and maintaining adjustment between needs and resources in a 
community or, other areas; helping people to deal more effectively with their problems and objec- 
tives; by helping them develop, strengthen and maintain qualities of participation, self-direction 
and cooperation; and bringing about changes in community and group relationships and in the 
distribution of decision-making power. The community is the primary client in community organi- 
zations. The community may be an organization, neighborhood, city, county, state or national entity; 

(4) social work administration, which is the practice that is concerned primarily with 
translating laws, technical knowledge,jand administrative rulings into organizational goals and 
operational policies to guide organizational behavior; designing organizational structure and pro- 
cedures or processes through which;social work goals can be achieved; and securing resources in 
the form of material, staff, clients and societal legitimation necessary for goal.attainment and 
organizational survival; and 

(5) university social work faculty, which provides an equal quality of social work education 
in identified areas of content; prepares graduates to practice in a, range of geographic areas with 
diverse populations; and establishes the foundation for practitioners' professional futures, exposing 
them to the best of current knowledge and developing in them the ability to continue questioning 
and learning, as well as an,awareness of their responsibility to continue this professional develop- 
ment. ) 7 


ah. 


History: Laws 1989, ch. 51, § 6; 1996, ch. 51, § 14, The 1996 amendment, effective March 5, 1996, made 
Delayed repeals. — For delayed repeal of this section, a stylistic change in Subsection B and inserted "univer- 


see Aaja 31- 25 ws agaiag inh ip 4 sity" at the beginning of Paragraph B(5)'and substituted 
i | "faculty" for "education practice" in that paragraph. 


61-31-7. Board created. (Repealed effective ene 1, 2032.) 


A. There i is ‘eteated the "board of social work examiners". . 

B. The board shall be administratively attached to the department. , 

C. .The board shall consist of seven members who are representative of the geographic and eth- 
nic groups within New Mexico, who have been New Mexico residents prior to their appointment 
and maintain New Mexico residency during their appointment. Of the seven members; 

(1) four:members shall: have been engaged in social work practice for at least five years; 
at least two of the four shall hold a master's degree in social work; and at least two'shall hold a 
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bachelor's degree in social work from schools of social work that are accredited by the council on 
social work education. At least one of these members shall be engaged primarily in clinical social 
work practice; one member shall be engaged primarily in education; one member shall be engaged 
primarily in administration or research in social work practice; and at least one member shall be 
engaged primarily in community organization, planning and development. These members may 
join professional organizations and associations organized exclusively to promote the improve- 
ment of the practice of social work for the protection of the health and welfare of the public or 
whose activities assist and facilitate the work of the board; and 

(2) three members shall represent the public. The public members shall not have been 
licensed or have practiced as social workers. Public members shall not have any significant finan- 
cial interest, whether direct or indirect, in social work practice. , 

D. Members of the board shall be appointed by the governor for staggered terms of three years. 
Each member shall hold office until a successor is appointed. Vacancies shall be filled me the u unex- 
pired term in the same manner as original appointments. 

E. Except for the representatives of the public on the board, the governor shall appoint board 
members from a list of nominees submitted by social work organizations and individual social 
work professionals or from a pool of resumes submitted to the Suey 9 by individuals applying 
for membership. ~ 

F. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10- 
8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. — 

G. The board shall elect a chair and other officers as deemed necessary to administer its duties. 

H. Asimple majority of the board members currently serving shall constitute a quorum of the 
board. 

I. The board shall meet at least once a year and at such other times’ as it deems necessary. 
Other meetings may be called by the chair upon the written request of a quorum of the board. The 
board may permit electronic participation in board meetings in accordance with the ose Meet- 
ings Act [Chapter 10, Article 15 NMSA 1978] and board rules. 

J. The governor may remove any member from the board for: 

(1) the neglect of any duty required by law; 

(2) “incompetence; 

(8) improper or unprofessional conduct as defined by board rule; 

(4) violation of the current professional code of ethics or professional standards promul- 
gated by a national organization of social work professionals that provides guidance, research, 
advocacy and other services to social workers; or 

(5) any reason that would justify the suspension or revocation of that member's license to 
practice social work: 

K. A board member shall not serve more than two consecutive terms, and any member failing 
to attend, after proper notice, three consecutive meetings shall automatically be removed asa 
board member, unless excused for reasons set forth in board rules. 

L. In the event of a vacancy for any reason, the board secretary shall immediately notify the 
governor and the board of the vacancy and the reason for its occurrence to expedite the appoint- 
ment of a new board member within a six-month period. 


4 
: 


History: Laws 1989, ch..51, § 7; 1996, ch. 51, § 15; a pool of resumes submitted by individuals applying for 
2006, ch. 4, § 3; 2019, ch. 148, § 4; 2021, ch. 93, § 16. membership, provided that the board may permit elec- 

Delayed repeals. — For delayed repeal of this section, tronic participation in board meetings, and provided that 
see 61-31-25 NMSA 1978, the governor may remove any member from the board for 

The 2021 amendment, effective June 18, 2021, re- a violation of the current professional code of ethics or 
quired the board of social work examiners to maintain New professional standards; in Subsection C, in the introduc- 
Mexico residency during their appointment to the board; tory clause, after "within New Mexico" deleted "who are 
and in Subsection C, after "appointment', added "and main- United States citizens", and after "New Mexico residents", 
tain New Mexico residency during their appointment", deleted "for at least five years", in Paragraph C(1), after 

The 2019 amendment, effective June 14, 2019, re- "These members", deleted "shall not hold office in any pro- 
moved certain criteria for being a member of the board fessional organization of social workers during their ten- 
of social work examiners, removed a provision prohibit- ure on the board" and added the remainder of the para- 
ing sitting board members from holding office in a pro- graph; in Subsection E, after "social work professionals", 
fessional organization of social workers, authorized board added "or from a pool of resumes submitted to the gover- 
members to join professional organizations, provided that nor by individuals, applying for membership"; in Subsec- 
the governor may appoint certain board members from tion I, after "quorum of the board.", added "The board may 
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permit electronic participation in board meetings in accor- The 1996 amendment, effective March 5, 1996, in 
dance with the Open Meetings Act and board rules; and Subsection C substituted "seven" for "ten" twice and in- 
in Subsection J, added new paragraph designations. "(1)" serted "geographic and", rewrote Paragraph C(1), deleted 
through "(3)" and "(5)", and added new Paragraph J(4). former Paragraph C(2) providing that one member shall 

The 2006 amendment, effective May 17, 2006, deleted hold a degree and be experienced in social work, and re- 
the provision in Subsection D for appointment of initial designated the following paragraphs accordingly, and sub- 
members to the board and changed the word "executive" stituted "three" for "five" at the beginning of Paragraph 
to "consecutive" in Subsection K. C(2); and:rewrote Subsection L. 


61-31-8. Board's authority. (Repealed effective July 1, 2032.) 


In addition to any authority provided by law, the board shall have the authority to: 

A. adopt and file, in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], 
rules necessary to carry out the provisions of the Social Work Practice Act, in accordance with the 
provisions of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978], including the proce- 
dures for an appeal of an examination failure; 

B. select, prepare and administer, at least annually, examinations for licensure; 

C. adopt a current professional code of ethics or professional standards promulgated by a na- 
tional organization of social-work keira that ae guidance, research, advocacy and 
other services to social workers; 

D. appoint advisory committees pursuant to Section 61-31-19 NMSA 1978; 

E: conduct hearings on an ‘appeal of a denial of a license based on the applicant's failure to 
meet the minimum qualifications for licensure. The hearing shall be conducted pursuant to the 
Uniform Licensing Act; 

F. require and establish criteria for continuing education; 

G. issue subpoenas, statements of charges, statements of intent to deny licenses and orders 
and delegate in writing to a designee the authority to issue subpoenas, statements of charges and 
statements of intent to deny licenses and establish procedures for receiving, investigating and 
conducting hearings on complaints; 

H. request that-an individual who is violating the Social Work Practice Act: 

(1) voluntarily stop violating the Social Work Practice Act; and 

(2) meet with the board. If the board's requests to an individual pursuant to this subsec- 
tion are unsuccessful or in a situation that the board deems to be an emergency, the board may 
apply for an injunction in district:court to enjoin any person from committing any act Sa ay 
by the Social Work Practice Act; 

I, develop criteria to approve appropriate supervision for a person seeking licensure as a li- 
censed independent social worker or a licensed clinical social worker based upon the prospective 
supervisor's: 

(1). education; 
(2) experience; and 
(3) level of training; 

J. issue provisional licenses, temporary licenses and licenses based on credentials to persons 
meeting the requirements set forth in the Social Work Practice Act; 

K. determine qualifications for licensure, including the requirement to demonstrate a an aware- 
ness and knowledge of New Mexico cultures; | 

L. set fees for licenses as authorized by the Social Work PRadeIee Act and authorize all dis- 
bursements necessary to carry out the provisions of the Social Work Practice Act; 

M. keep a record and provide notice of all proceedings in accordance with the Open Meetings 
Act [Chapter 10, Article 15 NMSA 1978] and shall make an annual report to the governor; and 

N. . determine the appropriate application of technology to social work practice, including video 
teleconferencing, for appropriate supervision and client contact. 


History: Laws 1989, ch. 51, § 8; 2003, ch. 408, § 34; licensure as independent social workers, authorized the 
2006, ch. 4, § 4; 2019, ch. 143, § 5. board to take certain steps in addressing violations of the 
Delayed repeals, — For delayed repeal of this section, Social Work Practice Act, authorized the board to develop 
see 61-31-25 NMSA 1978. criteria to approve appropriate supervision for those per- 
The 2019 amendment, effective June 14, 2019, re- sons seeking licensure as a licensed independent social 
moved certain authority from the board of social work worker or a licensed clinical social worker, and autho- 
examiners related to the supervision of persons seeking rized the board to determine the appropriate application 
913 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-31-9 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-31-12 


of technology to social work practice; in Subsection B, de- temporary licenses; and provides in Subsection J that 


leted "written" preceding "examinations"; deleted Subsec- the board may require a'demonstration of awareness and 

tion H, added new Subsections H and I and redesignated knowledge of New Mexico cultures. 

former Subsections I through L as Subsections J through The 2003 amendment, effective July 1, 2003, sub- 

M, respectively; and added new Subsection NN. > stituted "61-31-19 MSA 1978" for "19 of the Social Work 
The 2006 amendment, effective May 17, 2006, deletes Practice Act" at the end of Subsection D; and deleted for- 

the requirement in Subsection B that written examina- mer Subsections L and M, concerning staff, office space 

tions include testing of the knowledge of New Mexico cul- and administrative support, and redesignated former 


tures; provides in Subsection I that the board may issue Subsection N as present Subsection L, 


61-31-9. Reveplad:” ° 


Repeals. — ‘Laws 2019, ch: 143, § 16 ‘Gtlodtnd 6 61-31-9 provisions of former section, see the 2018 NMSA 1978 on 
NMSA: 1978, as enacted by Laws 1989, ch, 51, §.9, relating - NMOneSource.com. 
to requirements for licensure, effective d une 14, 2019, For ' 


61-31-10. Examination. (Repealed effective July: 1, 2082. ‘ab 


The date and location of the social work licensure examination shall be established by the board. 
Applicants who have been found to meet the education and experience requirements for licensure 
shall be scheduled for the next examination following the filing of the application. The board shall 
establish by rule the examination ‘application deailine and other rules relating to the retaking of 
the licensure examination, tu i ) 


History: Laws 1989, ch. 51, § 10; 2019, ch, 143, § 6,. examination be in writing; in the section heading, deleted 
Delayed repeals. — For delayed repeal of this section, "written" preceding "examination", and after "date and lo- 


see 61-31-25 NMSA 1978. . cation of the", deleted eveier 
The 2019 amendment, effective June 14, 2019, re-.— ° 
moved the requirement that the social work. licensure. | 


61-31-11. Provisional licensure. (Repealed effective July 1, 2032.) 


Prior to examination, an applicant for licensure who holds a bachelor's degree or master's de- 
gree in social work may obtain a provisional license to engage in social work practice as long as the 
applicant meets all the requirements, except examination, pursuant to the Social Work Practice 
Act for the level of license sought. The provisional license is valid for a period not to exceed one 
year, unless a federal or state public health emergency is declared pursuant to the Public Health 
Emergency Response Act [Chapter 12, Article 1OA,NMSA°:1978] and directly impacts the appli- 
cant; in which case, an applicant's provisional license shall be automatically extended for the du- 
ration of the public health emergency and for an additional six months, beginning on the day that 
the public health emergency ends. 


History: Laws 1989, ch. 51, § 11; 2007, ch; 191, § 1; an additional six months, beginning on the day that the 


2019, ch. 143, § 7; 2021, ch. 98, § 17. , public health emergency ends". 
Delayed repeals, — For delayed repeal of this section, The 2019 amendment, effective June 14, 2019, lim- 
see 61-31-25 NMSA 1978. ited provisional licenses to engage in social work to those 
The 2021 amendment, effective June 18, 2021, pro- individuals who hold a bachelor's degree or master's de- 
vided a public health emergency exception to an existing gree in social work; after "applicant for licensure", added 
provision that provides that a provisional license is valid "who holds a bachelor’ s degree or master's degree i in social 
for a period not to exceed one year; and added “unless a work", after."except.examination,", deleted "as prescribed 
federal or state public health emergency is declared pur- - in. Section, 61-31-10 NMSA 1978" and added "pursuant to 
suant to the Public Health Emergency Response Act and the Social work Practice Act". 
directly impacts the applicant; in which case, an appli- The 2007 amendment, effective June 15, 2007, pro- 
cant's provisional license shall be automatically extended - vides that a provisional license is valid for a period not to 
for the duration of the public health emergency and for |, exceed one year. r¢) 


61-31-12. Repealed. 


Repeals. — Laws 2019, ch. 143, § 16 repealed 61-31-12 June 14, 2019. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1989, ch. 51, § 12, re- 2018 NMSA 1978 on NMOneSource.com. 
lating to licensure without written examination, effective 
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61-31-13. Licensure by credentials. (Repealed effective July 1, 2032.) 


A. The board shall license an applicant for the licensure level sought, provided the applicant: 
(1). possesses and.has held for a minimum of two and one-half years a valid social worker 
license issued by the appropriate examining board under the laws of any other state or territory of 
the United States, the District of Columbia or any foreign nation; 
(2) is in good standing with no disciplinary action pending or proueht against the appli- 


cant within the past two and one-half years; 


(3) possesses a bachelor's or master's degree in social work from a program of social work 


accredited by the council on social work education; 


(4) verifies that the applicant has taken and passed the ati examination as defined 


by rule; and 


(5) demonstrates an awareness and knowledge of New Mexico cultures to the board. 
B. The applicant will not have to further verify the applicant's experience, schooling or degrees 
if the criteria pursuant to Subsection A of this section are met. 


History: Laws 1989, ch. 51, § 13; 2006, ch. 4, § 6; 
2021, ch. 93, § 18. 

Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, re- 
moved discretionary language, and added mandatory 
language, related to the board of social work examiner's 
power to issue a license to a person who furnishes evi- 
dence to the board that the person has been licensed as 
a social worker by another state, territory of the United 
States, the District of Columbia or another country for 
two and one-half years, and revised qualifications for an 
applicant seeking a license pursuant to this section; in the 
section heading, after "credentials", deleted "reciprocity"; 
and in Subsection A, after "The board", changed "may" to 
"shall", and changed "five" to "two and one-half", through- 
out, in Paragraph A(3), after "of social work", deleted "ap 
proved by the board" and added "accredited by the council 


61-31-13.1. Repealed. 


Repeals. — Laws 2019, ch. 143, § 16 repealed 61-31- 
13.1 NMSA 1978, as enacted by Laws 2006, ch. 4, § 8, re- 
lating to temporary licensure, effective June 14, 2019. For 


on social work education", and in Paragraph A(5), after 
"cultures", deleted "as determined by" and added "to". 

The 2006 amendment, effective May 17, 2006, pro- 
vides for the licensure of an applicant in the licensure 
level sought by the applicant in Subsection A; deletes 
the authority of the board to issue a license without writ- 
ten examination in Subsection A; requires that an appli- 
cant have held for a minimum of five years a valid social 
worker license from ‘another licensing jurisdiction and de- 
letes the requirement that the other licensing jurisdiction 
have requirements that equal or exceed the requirements 
in the Social Work Practice Act for the licensure level 
sought in Paragraph (1) of Subsection A; adds Paragraphs 
(2) through (5) of Subsection A to provide criteria for licen- 
sure; and adds Subsection B to provide that the applicant 
will not have to verify other qualifications if the criteria in 
Subsection A are met. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


61-31-14. License renewal. (Repealed effective July 1, 2032.) 


A. Each licensee shall renew the licensee's license biennially by submitting a renewal appli- 
cation on a form provided by the board. At the time of license renewal, the board shall require a 
licensee to produce evidence of continuing education, as prescribed by the board. The board may 
establish a method to provide for staggered biennial terms of licensure, The board may authorize 
license renewal for one year to establish the renewal cycle. | 

B. A thirty-day grace period shall be allowed each licensee after each annual licensing period, 
during which time licenses may be renewed upon payment of the renewal fee and providing evi- 
dence of continuing education as prescribed by the board. . 

C. Any licensee who allows the licensee's license to lapse for longer than three months shall 
have the license automatically revoked and may be required to take an examination. 

D. A late penalty fee shall be assessed after the thirty-day grace period has expired for anyone 
attempting to renew a license to practice social work. 


History: Laws 1989, ch. 51, § 14; 1996, ch. 51, § 16; 
2006, ch. 4, § 7; 2019, ch. 148, § 8. 

Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 


The 2019 amendment, effective June 14, 2019, re- 
moved the requirement that the social work licensure ex- 
amination be in writing; in Subsection C, after "required 
to take", deleted "a written" and added "an". 
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The 2006 amendment,. effective May 17, 2006, « that the board require a written examination for the re- 
changed the renewal period from annually to biennially newal of a license that has been revoked for timely failure 
and authorized the board to provide for staggered biennial to renew. 
terms of licensure in Subsection A; authorized the board The 1996 amendment, effective March 5, 1996, sub- 
to prescribe the fee and evidence of continuingeducation © stituted "thirty-day" for “sixty-day" in Subsections B and 
required for license renewal in Subsection B; and changed D and substituted "three" for "six" and made a stylistic 
Subsection C to eliminate the mandatory requirement change in Subsection C. 


61-31-15. License fees. (Repealed effective July 1, 2032.) 


Except as provided in Section 61-1-84 NMSA 1978, applicants for licensure shall pay fees set. by 
the board, not to. exceed: 
A. for examination for any level of licensure other than initial licensure, two hundred dollars 
($200); 

B. . for initial licensure following an eo eramitis as a licensed bachelor of saaia! work, two hun- 
dred dollars ($200); 

C. for initial licensure following an examination as a licensed master of social work, three ese 
dred dollars ($300); 

D. for initial licensure following an examination as a licensed independent social forlger\ three 
hundred dollars ($300); 

K. for licensure by credentials at any level, three hundred dollars ($300); 

F, for licensure without examination, including a provisional heengs?, as a licensed bachelor of 
social work, one hundred fifty dollars ($150); 

G. for licensure without, examination, including a provisional ere as a licensed master of 
social work, two hundred fifty dollars ($250); 

H. for licensure without examination, including a provisional license, as a licensed indepen- 
dent social worker, three hundred dollars ($300); 

I. for renewal of a license as a licensed bachelor of social work, one hundred dollars ($100); 

J. for renewal of a license as a licensed master of social work, two hundred dollars ($200); 

K. for renewal of a license as a licensed indepgn dens social worker, three hundred dollars 
($300); 

L. for a late fee for failure to renew within the allotted grace period, one peitdeen: daliees 
($100); and ; 

M. for a duplicate license, twenty- Bye. dollars ($25.00). 


History: Laws 1989, ch. 51, § 15; 2019, ch. 143, § 9; The 2019 auisainae effective June 14, 2019, re- 
2020, ch, 6, § 58. moved the requirement that the social work licensure 

Delayed repeals. — For delayed repeal of this section, examination be in writing, and made certain ‘technical 
see 61-31-25 NMSA 1978. amendments; deleted "written" preceding each occurrence 

The 2020 amendment, effective July 1, 2020, provided. ., of "examination" throughout the section, and added "li- 
an exception to the licensure fee for qualified military ser- censed" preceding each occurrence of "bachelor of social 
vice members, their spouses and dependent children, and work", "master of social work", and "independent social 
for certain veterans; and in the introductory clause, added worker". 


"Except as provided i in Section 61-1-34 NMSA 1978", 


61-31-16. Fund established. eying ejay effective July 1, 2032. ) 


A. There is created in the state treasury the "board of social work examiners fund". 

B. All money received by the board under the Social Work Practice Act shall be deposited 
with the state treasurer for credit to the fund. The state treasurer shall invest the fund as other 
state funds are invested, and all income derived from investment of the fund shall be credited 
to the fund. All balances in the fund shall remain in the fund and shall not revert to the general 
fund. 

C. Money in the fund is appropriated to the board and shall be used only for the purpose of meet- 
ing the necessary expenses incurred in carrying out the provisions of the Social Work Practice Act. 


History: Laws 1989, ch. 51, § 16. + roid Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 
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61-31- 17. License denial, suspension or revocation. (Repealed effective 
July 1, 2032.) 


A. In accordance with procedures contained in the Uniform Licensing Act [61-1-1 through 61- 
1-31: NMSA 1978], the board may deny, revoke or suspend any license held or applied for under the 
Social Work Practice Act, upon grounds that the licensee or applicant: 

(1) is guilty of fraud, deceit or misrepresentation in procuring or attempting to procure 
any license or certification provided for in the Social Work Practice Act; 

(2) has been adjudicated as mentally incompetent by regularly constituted authorities; 

(3) has been convicted of a felony; 

(4),..is guilty of unprofessional or unethical conduct; 

(5) is habitually or excessively using controlled substances or alcohol; 

(6).. has repeatedly and persistently violated any of the provisions of the Social Work Prac- 
tice Act or regulations, of New Mexico or any other state or territory and has been convicted thereof; 

(7) has been convicted of the commission of any illegal operation; 

(8)... is grossly negligent or incompetent in the practice of social work; 

(9) .has had a license to practice social work revoked, suspended or denied in any jurisdic- 
tion, territory or possession of the United States or another country for.acts of the licensee similar 
to. acts described in this subsection. A certified copy of the record of the jurisdiction, territory or 
possession of the United States or another country making such revocation, suspension or denial 
shall be conclusive evidence thereof; or 

(10) uses conversion therapy on a minor.. 

B. Disciplinary proceedings may be instituted by sworn complaint of any person, including 
members of the board, and shall conform with, the, provisions of the Uniform Licensing Act. Any 
party to a hearing may obtain a copy of the Gigi record upon payment of costs for the copy. 

C.. As used in this section: 

(1) "conversion therapy" means any wafroctieae or treatment. that seeks to change a person's 
sexual orientation or gender identity, including any effort to change behaviors or gender expres- 
sions or to eliminate or reduce sexual or romantic attractions or feelings toward persons of the 
. same sex. "Conversion therapy" does not mean: 

(a), counseling, or mental health services that ee acceptance, support and under- 
standing of a person without seeking to change gender identity or sexual orientation; or 

(b) . mental health services that facilitate a person's coping, social support, sexual ori- 
entation or gender identity exploration and development, including an intervention to prevent or 
address unlawful conduct or unsafe sexual practices, without seeking to change gender identity or 
sexual orientation; 46 ) 

(2) "gender identity" means a person's self-perception, or perception of that person by an- 
other, of the person's identity as a male or female based upon the person's appearance, behavior 
or physical characteristics that are in.accord with or OPHOSES to the person's physical anatomy, 
chromosomal sex or sex at birth; . 

(3) "minor" means a person under eighteen years of age; and 

(4) , "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether ac- 
tual or perceived. s | 


History: Laws 1989, ch. 51, § 17;.2017, ch. 182, § 7. 
Delayed repeals. — For delayed répeal of this section, 
see 61-31-25 NMSA 1978. 


The 2017 amendment, effective June 16, 2017, pro- 


hibited the use of conversion therapy on a minor, provided 


that the board of social work examiners may deny, revoke 


or suspend a license held or applied for under the Social 
Work Practice Act if the licensee uses conversion therapy 
on a minor, and defined certain terms as used in this sec- 
tion; in Subsection A; added Paragraph A(10); in Subsec- 
tion B, after "payment of costs for", deleted "such" and 
added "the', and added Subsection C. 


61-31-18. Impaired social workers. (Repealed effective July 1, 2082.) 


The license of any social worker to practice in this state shall be subject to restriction, suspen- 
sion or revocation in case of inability of the licensee to practice social work with reasonable skill 
and safety to clients by reason of one or more of the following: 
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A. mental disability; or 
B. habitual or excessive use of controlled eabetaeeee as defined in 1 the Controlled Sabetancua 
Act [30-31-1 NMSA 1978], or alcohol. 


History: Laws 1989, ch. 51, § 18. Delayed repeals. — For delayed —— of this section, 
see 61-31-25 NMSA 1978, | . ; 


61-31-19. Impaired social workers’ program. (Repealed effective July 1, 
2032.) 


A. The board shall establish a process by which social workers who may be impaired because 
of a mental disability or habitual or excessive use of controlled substances or alcohol may seek 
rehabilitation. The intent of the process is to provide impaired social workers the opportunity to 
voluntarily enter a treatment program as an alternative to disciplinary action, while providing 
adequate safeguards to the public. 

B. The board shall appoint evaluation advisory committees as appropriate to the specific dis- 
ability of a social worker. Each advisory committee shall be composed of at least three members. 
One member of an advisory committee shall be a licensed physician, one a certified psychologist or 
a licensed psychiatrist and one licensed to practice social work in New Mexico. No eects of an 
advisory committee shall be a member of the board. 

C. An advisory committee shall function under the direction of the board and in accordance 
with regulations of the board. The regulations shall include directions to the advisory committee 
to: 

(1) develop criteria for admission to and continuance in a PEerInieaEy PiCet aS for board 
approval; 

(2) review complaints against a neon social worker involving habitual or excessive use 
of controlled substances or alcohol; 

(3) review voluntary requests of each social worker seeking admission to a treatment pro- 
gram as an alternative to disciplinary action; 

(4) develop and submit to the board for approval a written treatment agreement setting 
forth the requirements that shall be met by the social worker and the conditions under which the 
treatment program may be successfully completed or terminated; 

(5) recommend to the board in favor of or against an eben iat social worker's admission 
into or release from a treatment program; 

(6) receive and review all reports regarding an individual social worker's progress in treat- 
ment and recovery; 

(7) report violations to the board; and 

(8) submit statistical reports to the board. 

D. Files of social workers referred to an advisory committee and admitted to a'treatment pro- 
gram shall be maintained in the office of the board and shall be confidential. Files are not confi- 
dential if they contain reports to the board concerning social workers who have not cooperated or 
complied with treatment agreements, or who have refused to participate in a program after having 
been accepted for admission into the program or reports used as evidence in a disciplinary pro- 
ceeding. Such files may be made available to other states' social worker boards or law enforcement 
agencies upon request to the board if the social worker leaves the state prior to successful comple- 
tion of the program, and shall be subject to discovery by subpoena. 

E. Any person who makes a report'to the board regarding a social worker suspected of 
practicing while mentally disabled or under the influence of alcohol or controlled substances 
or who makes a report of a social worker's progress or lack of progress in a treatment pro- 
gram shall be immune from civil action for defamation or other causes of action resulting 
from such reports, provided that such reports are made in good faith and with some reason- 
able basis in fact. 

F. After an appropriate treatment period, to be approved by the board, the advisory commit- 
tee shall refer to the board for formal disciplinary action, including suspension or removal of 
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license, a social worker who fails to respond to treatment. The board may on its own initiative 
or at the recommendation of the advisory committee immediately proceed with disciplinary ac- 
tions against any social worker previously admitted to and released from a treatment program 
who has subsequently relapsed into a mental disability or abuse of alcohol or:a controlled sub- 
stance. 


History: Laws 1989, ch. 51, §,19. Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978, 


61-31-20. Provision for hearing. (Repealed effective July 1, 2032.) 


The board shall, before taking any disciplinary action, set any matter for a hearing pursuant to 
the provisions of the Uniform Licensing Act [61-1-1 NMSA 1978]. 


History: Laws 1989, ch. 51, § 20. Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 


61-31-21. Criminal offender's ‘character evaluation. (Repealed effective 
July 1, 2032.) 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern any 
consideration of criminal records required or permitted by the Social Work Practice Act. 


History: Laws 1989, ch. 51, § 21. Delayed repeals. — For delayed repeal of this section, 
see 61-31-25 NMSA 1978. 


61-31-22. Penalties. (Repealed effective July 1, 2032.) 


_Any person who violates any provision of the Social Work Practice Act is guilty of a misdemeanor. 


History: Laws 1989, ch. 51, § 22. Cross references. — For sentencing for misdemean- 
Delayed repeals. — For delayed repeal of this section, ors, see 31-19-1 NMSA 1978. 
see 61-31-25 NMSA ast 


61-31-23. Repealed. 


Repeals, — Laws 2019, ch, 148, § 16 repealed 61-31-23 provisions of former section, see the 2018 NMSA 1978 on 
NMSA 1978, as enacted'by Laws 1989, ch. 51, § 23, relat- : NMOneSource.com. 
ing to injunctive proceedings, effective June 14, 2019, For 


61-31-24. Privileged communications. (Repealed effective July 1, 2032.) 


A. .A licensed social worker shall not be examined without the consent of his client concern- 
ing any communication made by the client to him or any advice given to the client in the course 
of professional employment; nor shall the secretary, stenographer or clerk of a social worker be 
examined without the consent of his employer concerning any fact, the knowledge of which he has 
acquired in that capacity; nor shall any person who has participated in any social work practice 
conducted under the supervision of a person authorized by law to conduct such practice, including 
group therapy sessions, be examined concerning any knowledge gained during the course of the 
practice without the consent of the person to whom the testimony sought relates, 

B. No licensed social worker may disclose any information he has acquired from a person con- 
sulting him in his professional capacity, unless: 

(1) he has the written consent of the client or, in the case of death or disability, of his per- 
sonal representative, any other person authorized to sue or the beneficiary of any insurance policy 
on his life, health or physical condition; 
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(2) such'communication reveals the contemplation of a crime or harmful act; 

(3) the client is under the age of sixteen years or an adult who is mentally fragile and 
the information acquired indicates that the child or adult was the victim or subject of a crime, 
in which case the social worker may'be required to testify fully in relation to the crime in any 
examination, trial or other proceeding in which the commission of the crime is a subject of in- 
quiry; or 

(4) the person waives the privilege by bringing charges against the social worker. 

C. Nothing in this section shall be construed to prohibit a licensed social worker from disclos- 
ing information in court hearings concerning matters of adoption, child abuse, child neglect or 
other matters pertaining to the welfare of children as stipulated in.the Children's Code [32A-1-1 
NMSA 1978] or to those matters pertaining to citizens protected under the Adult Protective Ser- 
vices Act [27-7-14 NMSA 1978]. 


History: Laws 1989, ch. 51, § 24. to a public agency. State v. Strauch, 2015-NMSC-009, rev'g 
Delayed repeals, — For delayed repeal of this section, 2014-NMCA-020, 

see 61-31-25 NMSA 1978. Applicability of privilege in a child abuse ands ne- 

glect case was not required to be addressed because the 

ANNOTATIONS clear language of Rule 11-504 NMRA, this section, and 

When statutory privilege conflicts with constitu- Section 61-9A-27 NMSA 1978 permits disclosure. State ex 


rel, Children, Youth & Families Dep't, 2000-NMCA-035, 


tional or court rule privilege. — The supreme court's 128 N.M. 813, 999 P2d 1045, cert. denied, 129 N.M. 207, 


constitutional power of superintending control over all in- 


ferior courts carries with it the inherent power to regulate 4 P.3d 35. : : : . 

all pleading, practice “and procedure ‘affecting the judi- Recognition of role licensed social workers play in pro- 
cial branch of government; with respect to privileges, if a viding treatment to victims of child abuse and neglect 
statutory privilege is not consistent with a rule of the su- would be consistent with the legislature's recognition of 
preme court, the statutory privilege is not given effect and the professional nature of their services. State ex rel. Chil- 
the constitutional or court rulé privilege prevails. State v. dren, Youth & Families Dept. v. Frank G.,2005-NMCA-026, 


Strauch, 2015-NMSC-009, rev'g 2014-NMCA-020. 137 N.M. 187, 108 P.3d 543, aff'd, 2006-NMSC-019, 139 
The provisions of this section that arguably create so- N.M. 459, 134 P.3d 746. 

cial worker evidentiary privileges cannot prevent court- Issue not preserved on appeal. — Where defendant 
ordered disclosure of communications that would be man-: - argued that the statements he made to social workers, im- 
dated by the discovery and evidence rules of the supreme plicating himself in criminal sexual contact with a minor, 
court; consequently, statements, made to a social worker are privileged, but he did not cite either this section or 
by an alleged child abuser in private counseling sessions Jaffee v. Redmond, 518 US. 1, 185 L. Ed. 2d 337, 116 S. Ct. 
are not protected from disclosure in a court proceeding as RAS peokeriad maieeal AGEMENT oe a 
a result of the specific.exception to the physician-patient % 
and psychotherapist-patient evidentiary privilege in Rule pellate court. State v. Neswood, 2002-NMCA-081, 132 N.M. 
11-504(D)(4) NMRA, which provides that no privilege shall 505, 51 P.3d 1159, cert. denied, 182 N.M. 51, 52 Pad 411. 

apply for confidential communications concerning any Am, Jur. 2d, A.L.R. and C.J.S. references. — 81 Am. 


terial that ial er; irad by law ¢ t Jur. ad Witheates §§ 453, 541, 542. 
material that a social worker is required by law to repor 97 C.J.S, Witnesses §§ 252, 254, 


61-31-25. Termination of agency life; delayed repeal. (Repealed 
effective July 1, 2032.) 


The board of social work examiners is terminated.on July 1, 2031 pursuant.to the Sunset Act 
[12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according to the pro- 
visions of the Social Work Practice Act until July 1, 2032. Effective July 1, 2072) the Social Work 
Practice Act is repealed. : 


History: Laws 1989, ch. 51, § 27; 1996, ch. 51, § 17; The 2005 amendment, effective June 17, 2005, 


1997, ch. 46, § 19; 2005, ch. 208, § 23; 2015, ch. 119, § | changed the termination, operation and repeal. dates. 

17; 2019, ch. 143, § 10. The 1997 amendment, effective June 20, 1997, substi- 
The 2019 amendment, effective June 14, 2019, ex-\. tuted "2005" for "1997" in the first sentence, and substi- 

tended the agency life of the board of social work examin-~ » . tuted "2006" for "1998" in the second and third sentences. 

ers; after the first occurrence of July 1,", deleted "2021" The 1996 amendment, effective March 5, 1996, substi- 

and added "2031", and after the second and third occur- tuted "1997" for "1995" once and "1998" for "1996" twice 

rences of "July 1,", deleted "2022" and added "2032", °° in the section. 


The 2015 amendment, effective June 19, 2015, ex- 
tended the termination date for the social work examiners 
to July 1, 2021, and the repeal date to July 1, 2022. 
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61-32-2 


ARTICLE 32 


Funeral Services 


Sec. . ) 

61-32-1. Short title. (Repealed effective July 1, 2024.) 

61-32-2. Purpose. (Repealed effective July 1, 2024.) 

61-32-3. Definitions. (Repealed effective July 1, 2024.) 

61-32-4. License required. (Repealed effective July 1, 
2024.) 

61-32-5. Board created. (Repealed effective July 1, 
2024.) ; 

61-32-6, Board powers. (Repealed effective July 1, 2024.) 

61-32-7. Board duties. (Repealed effective July 1, 2024.) 

61-32-8. Inspection; access; counsel. (Repealed effective 
July 1, 2024.) 


61-32-9, Requirements for licensure; funeral service — 


practitioner; funeral arranger; embalmer; 
funeral service intern; direct disposer; 
conversion of certain licenses; temporary 
licenses. (Repealed effective July 1, 2024.) 

61-32-10. Licensure by credentials. (Repealed effective 
July 1, 2024.) 

61-32-11. | Licensure of establishments; funeral establish- 
ments; commercial establishments; direct 
disposition establishments; crematories. 
(Repealed effective July 1, 2024.) ’ 

61-32-12. License; display of license. (Repealed effective 
July 1, 2024.) 

61-32-13. Establishments; requirements; temporary li- 

- censes. (Repealed effective July 1, 2024.) 

61-32-14. Funeral service intern; scope of practice; limi- 
tations. (Repealed effective July 1, 2024.) 

61-32-14,1. Repealed. 

61-32-15. Repealed. 

61-32-16. Repealed. 

61-32-17. Direct disposer; scope of practice; limitations, 
(Repealed effective July 1, 2024.) 

61-32-17.1. Bepeaien: 


Recompilations. — Former Chapter 61, Article 29A 
NMSA 1978 was:recompiled as this article by the:compiler 
in 1990 to alphabetize the article headings. 


Sec, 

61-32-18. Commercial establishments; scope of practice; 
limitations. (Repealed. effective July 1, 
2024.) 

61-32-19. Cremation; requirements; right to aula 
cremation; disposition of cremains. (Re- 
pealed effective July 1, 2024.) 

61-32-19,1.. Crematory; scope of practice; limitations, 
(Repealed effective July 1, 2024.) 

61-32-20. Embalming. (Repealed effective July 1, 2024.) 

61-32-21, License renewal. (Repealed’ effective duly 
2024.) 

61-32-22. Inactive status. (Repealed effective: July 1, 
2024.) 

61-32-23. Fees and fines. (Repealed effective July ‘1, 
2024,) 

61-32-24. Disciplinary proceedings; judicial review. (Re- 
pealed effective July 1, 2024.) 

61-32-25. Additional prohibitions. (Repealed effective 
July 1, 2024.) 

61-32-26. Fund established. (Repealed effective July 1, 
2024.) 

61-32-27. Criminal offender employment act. (Repealed 
effective July 1, 2024.) 

61-32-28, Communications; confidentiality. (Repealed ef- 
fective July 1, 2024.) 

61-32-29. Construction. (Repealed effective July 1, 2024.) 

61-32-30. Criminal penalties. (Repealed effective July 1, 
2024.) 

61-32-30.1. Unlicensed activity; civil penalty. (Repealed 
effective July 1, 2024.) 

61-32-30.2. Cease and desist orders; fines; finality; hear- 
ings. (Repealed effective July 1, 2024.) 

61-32-31. Termination of agency life; delayed repeal. (Re- 
pealed effective July 1, 2024.) 


61-32-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 61, Article 32 NMSA 1978 may be cited as the "Funeral Services Act". 


History: 1978 Comp., § 61-32-1, enacted by Laws 
1993, ch. 204, § 1; 1999, ch. 284, § 1; 2012, ch. 48, § 3. 

Delayed repeals, — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, 
§ 32 repealed former 61-32-1 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 1, giving the short title of the Thana- 
topractice License Law, and § 1 of that act enacted a new 
section, effective June. 18, 1993. 

The 2012 amendment, effective July 1, 2012, changed 
the name of the act and after "cited as the", deleted a. 
atopractice" and: added "Funeral Services". 


The 1999 amendment, effective June, 18, 1999, up- 
dated the statutory reference, 


ANNOTATIONS | 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 38 Am. 
Jur. 2d Funeral Directors and Embalmers §§ 3 to 28. 

Civil liability of undertaker in connection with transpor- 
tation, burial, or safeguarding of body, 53 A.L.R.4th 360. 

Recoverability of compensatory damages for mental an- 
guish or emotional distress for breach of service contract, 
54 A.L.R.4th 901. 


61-32-2. Purpose. (Repealed effective July 1, 2024.) 


In the interest of public health, safety and welfare and to protect the public from the unprofes- 
sional, improper, incompetent and unlawful practice of the care and disposition of the dead human 
body, it is necessary to provide laws and regulations to govern the handling and care of the dead 
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and the sensitivities of those who survive, whether they wish or do not wish rites or ceremonies. 
The primary responsibility and obligation of the board of funeral services is to protect the public. 


History: 1978 Comp., § 61-32-2, enacted by Laws 
1998, ch. 204, § 2; 2012, ch. 48, § 4. 

Delayed repeals. — For delayed atiage of this eee 
see 61-32-31 NMSA 1978, 

Repeals and reenactments. — Gawe 1993, st 
204, § 82 repealed former 61-32-2 NMSA 1978, as en- 


Thanatopractice License Law, and § 2 of that act enacted a 
new section, effective June 18, 1993. 

The 2012 amendment, effective July 1, 2012, changed 
the name of the board of thanatopractice to the board of 
funeral services and in the second sentence, after "board", 


deleted "of person caneonct and added "of funeral ser- 


vices", 


acted by Laws 1978, ch. 185, § 2, giving the purpose of 


61-32-3.. Definitions. (Repealed effective July 1, 2024.) 


As used in the Funeral Services Act: 

A. "board" means the board of funeral services; 

B. "committal service" means a service at a place of interment or entombment that follows a 
funeral conducted at.another location; 

C. "cremains" means cremated remains; 

D. “cremation” means the reduction of a dead human body by direct flame to a residue that 
includes bone fragments; 

E. "“crematory" means every place or premises that is devoted to or used for cremation and 
pulverization of the cremains; » 

F. ."crematory authority":means the individual who is ultimately responsible for the operation 
of a crematory; | 

G, "department" means the regulation and licensing department; 

H. "direct disposer" means a person licensed to engage solely in providing direct disposition at 
a direct disposition establishment, licensed pursuant to the Funeral Services Act, as provided in 
that act; 

I. "direct disposition" means only the disposition of a dead human body as quickly as possible, 
without:a direct disposer performing or arranging a funeral, graveside service, committal service 
or memorial service, whether public or private, and without embalming of the body unless em- 
balming is required by the place of disposition; 

J. "direct supervision" means that the supervising funeral service practitioner ; is physically 
present with and in direct control of the person being trained; 

K. "disposition" means the final disposal of a dead human body, initia it be by earth PENS 
ment, above-ground interment or entombment, cremation, burial at sea or delivery to a medical 
school, when the medical school assumes ae: responsibility o the eiepoee of the body fol- 
lowing medical study; 

L. "embalmer" means a person ficaeaes to engage in embalming endl preparing a ifond human 
body for funeral service at a funeral establishment that is licensed pursuant to the Funeral Ser- 
vices Act; 

M. "embalming" means the disinfection, preservation and restoration, when possible, of a’'dead 
human body by a licensed funeral service practitioner, licensed embalmer or a licensed funeral 
service intern under the supervision of a licensed funeral service practitioner; 

N.. "ennichement" means interment of cremains in a niche in a columbarium, whether in an 
urn or not; 

O. "“entombment" means interment of a casketed body or cremains in a a crypt i ina Sinabdleyans 

P, "establishment" means every office, premises or place of business where the practice of fu- 
neral service or direct disposition is conducted or advertised as being conducted and. includes 
commercial establishments that provide for the practice of funeral service or direct. disposition 
services exclusively to licensed funeral or direct disposition establishments or a school of medicine; 

Q. "funeral" means a period following death in which there is an organized, purposeful, time- 
limited, group-centered ceremony or rite, whether religious or not, with the body of the deceased 
present; 

R. "funeral arranger" means a person licensed to engage in arrangements and directing of 
funeral services at a funeral establishment that is licensed pursuant to the Funeral Services Act; 
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S. "funeral merchandise" means that’personal property offered for sale in connection with the 
transportation, funeralization or disposition of a dead human body, including the enclosure into 
which a dead human body is or cremains. are directly placed, and excluding mausoleum crypts, 
interment enclosures preset in a cemetery and columbarium niches; 

T. "funeral service intern" means a person licensed to be in training for the hpetiea of funeral 
service under the supervision and instruction of a funeral service practitioner at a. funeral estab- 
lishment or commercial establishment, licensed pursuant to the Funeral Services Act; 

U. »"funeral service practitioner" means a person licensed to engage in the practice of funeral 
service at a funeral establishment or commercial establishment that is licensed pursuant to the 
Funeral Services Act; — 

V. "funeral services" means those immediate post-death activities related to a dead human 
body and its care and disposition, whether with or without rites or ceremonies; but "funeral. ser- 
vices" does not include disposition of the body by a school of medicine following medical study; 

W. "general supervision" means that the supervising funeral service practitioner is not neces- 
sarily physically present in the establishment with the person being trained but is available for 
advice and assistance; | 

‘XX. “graveside service" means a funeral held at the graveside only, excluding a committal ser- 
vice that follows a funeral conducted at another location; 

Y. "jurisprudence examination" means an examination prescribed by the board on the statutes, 
rules and regulations pertaining to the practice of funeral service or direct disposition, including 
the Funeral Services’ Act, the rules of the board, state health regulations governing human re- 
mains and the Vital Statistics Act [Chapter 24, Article 14 NMSA 1978]; 

Z: “licensee in charge"’means a funeral service practitioner who is ultimately responsible for 
the conduct of a funeral or'‘commercial establishment and its employees; ora direct disposer who 
is ultimately responsible for the conduct of a direct disposition establishment and ‘its employees; 

AA. "make arrangements" means advising or counseling about specific details for a funeral, 
graveside service, committal service, memorial service, disposition or direct disposition; 

BB. "memorial service" means a gathering of persons for recognition of a death without the 
presence of the body of the deceased; 

“CC. "practice of funeral service" means those activities allowed under the Funeral Services Act 
by a funeral service practitioner, funeral arranger, embalmer or funeral service intern; and 

DD. "pulverization" means the process that reduces cremains to a granular substance. 


History: 1978 Comp.,'§ 61-32-83; enacted by Laws funeral ‘services practitioner", in Subsection A, after 
1993, ch. 204, § 3; 1995, ch. 158, § 1; 1999, ch. 284, § 2; "board of", deleted "thanatopractice” and added "funeral 
2012, ch. 48, § 5; 3019, ch. 164, § 1. services"; in Subsection I, after "quickly’as possible, with- 

Delayed repeals. — For delayed repeal of this section, out", added "a direct disposer performing’ or arranging", 
see 61-32-31 NMSA 1978. in Subsection L, after "body by a licensed funeral ‘service 

Repeals and reenactments. — Laws,1993, ch. 204, § practitioner", deleted "a licensed associate funeral service 
32 repealed former 61-32-83 NMSA 1978, as amended by practitioner": added Subsection T; in Subsection AA, after 
Laws 1983; ch. 187, § 1, containing definitions, and § 3 of "funeral service practitioner", deleted "associate funeral 
the act enacted a new section, effective June 18, 1993. service practitioner, assistant funeral service practitio- 

The 2019 amendment, effective July 1; 2019, defined ner"; and deleted former Subsection DD, which defined 
"“embalmer" and "funeral arranger", and revised the defi- "thanatopractice", 
nitions of "embalming" and "practice of funeral service", The 1999 amendment, effective June 18, 1999, in- 
as used in the Funeral Services Act; added new Subsec- serted "at a funeral establishment or commercial estab- 
tion L and redesignated former Subsections L through P lishment, licensed pursuant to the Thanatopractice Act" 
as Subsections M through Q, respectively; in Subsection in Subsections A and B; substituted "that act" for "the 
M, after "practitioner,", added "licensed embalmer"; added Thanatopractice Act" in Subsections A, B, and J; added 
new Subsection R and redesignated former Subsections 'Q Subsections D, O, and P; redesignated former Subsec- 
through BB ‘as Subsections S through’ DD, respectively; tions D to M and N to AA as Subsections E to N and Q 
and in Subsection CC, after "practitioner, ', added "funeral to DD, respectively; substituted "supervising funeral 
arranger, embalmer". service practitioner" for "supervisor" in Subsections L 

The 2012 amendment, effective July 1, 2012, changed and V; substituted "includes bone fragments" for "may 
the name of the act; eliminated definitions to conform to include bone fragments" in Subsection F; inserted "at a 
the conversion of associate funeral services practitioner direct disposition establishment, licensed pursuant to 
and assistant funeral services practitioner licenses’ to. - the Thanatopractice Act" in Subsection J; substituted 
intern licenses; in the introductory sentence and in Sub- "direct control of the person being trained" for "control of 
sections H, R, 8, W and AA substituted "Funeral Services the person being supervised" in Subsection L; deleted "or 
Act" for "Thanatopractice Act"; deleted former Subsection release of custody of the body to the family or personal 
A, which defined "assistant funeral services practitioner"; representative or other legal representative" from the 
deleted former Subsection B, which defined "associate end of Subsection M; deleted "a licensed assistant funeral 
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service practitioner" preceding "or a licensed funeral ser- 
vice intern" in Subsection N; substituted "licensed to be" 
for "licensed pursuant to the Thanatopractice Act who is" 
and added the language beginning "at a funeral establish- 
ment" in Subsection T; deleted "by the board" following 
"person licensed" and substituted the language beginning 
"at a funeral establishment" for language which specifi- 
cally described funeral establishments in Subsection U; 
substituted "in the establishment with the person being 
trained" for "with the person being supervised" in Subsec- 
tion V; deleted "and graded" preceding "by the board" in 
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61-32-5 


Subsection X; and substituted "post-death" for "post-dead" 
in Subsection DD. 
The 1995 amendment, effective April 5, 1995, substi- 


‘tuted "a dead human body" for "the dead’ body" i in ‘Subsec: 


tion F, and in Subsection M, added all the language follow- 
ing "dead human body". 


ANNOTATIONS 


Salesmen of insurance funding funeral plans. — A 
person licensed to sell life insurance specifically designed 
to fund funeral plans need not be licensed to practice fu- 


neral service, 1987 Op. Att'y Gen. No. 87-60. 


61-32-4. License required. (Repealed effective July 1, 2024.) : 


A. . Unless licensed to practice under the Funeral Services Act, a person shall not: 

(1) practice as a funeral service practitioner, funeral arranger, embalmer, funeral service 
intern or direct disposer; 

(2). use the title or make any representation as being a funeral service practitioner, funeral 
arranger, embalmer, funeral service intern or direct disposer or use any other title, abbreviation, 
letters, figures, signs or devices that indicate the person is licensed to practice as a funeral service 
practitioner, funeral arranger, embalmer, funeral service intern or direct disposer; or 

(3) maintain, manage or operate a funeral establishment, a commercial establishment, a 
direct disposition establishment or a crematory. 

B, A person who engages in the practice or acts in the capacity of a funeral service practitioner, 
funeral arranger, embalmer, funeral service intern or direct disposer in this state, with or without 
a New Mexico license, is subject to the jurisdiction of the state and to the administrative jurisdic- 
tion of the board and is subject to all penalties and remedies available for a violation of a provision 
of the Funeral Services Act. 

C.. A person who maintains, manages or operates.a funeral atablightintt commercial es- 
tablishment, direct disposition establishment or crematory in this state, with or without. a New 
Mexico establishment or crematory license, is subject to the jurisdiction of the state and to the 
administrative jurisdiction of the board and is subject to all penalties and remedies available for a 
violation of a provision of the Funeral Services Act. 


History: 1978 Comp., § 61-32-4, enacted by Laws 
1998, ch. 204, § 4; 2003, ch, 420, §,1; 2012, ch. 48, § 6; 
2019, ch. 164, § 2. , 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments, — Laws 1993, ch. 204, 
§ 32 repealed former 61-32-4 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 4, creating the state board of thana- 
topractice of the state of New Mexico, and § 4 of the act 
enacted a new section, effective June 18, 1993, 

The 2019 amendment, effective July 1, 2019, required 
funeral arrangers and embalmers to be licensed under the 
Funeral Services Act; in Subsection A, after each occur- 
rence of "funeral service practitioner,", added "funeral ar- 
ranger, embalmer". 

The 2012 amendment, effective July 1, 2012, changed 
the name of the act; eliminated references to former li- 
censes that have been converted to intern licenses; in Sub- 
sections A, B and C, substituted "Funeral Services Act" 
for "Thanatopractice Act"; in Subsection A, in Paragraph 
(1), after "funeral service practitioner", deleted "associate 


funeral service practitioner, assistance funeral service 
practitioner" and. in Paragraph (2), after "use the title 
to", deleted "represent himself as" and added "make any 
representation as being", after "representation as being 
a funeral service practitioner", deleted "associate funeral 
service practitioner, assistance funeral service practitio- 
ner", and after "practice as a funeral service practitioner", 
deleted "associate funeral service practitioner, assistance 
funeral service practitioner"; and in Subsection B, after 
"funeral service practitioner", deleted "associate funeral 
service practitioner, assistance funeral service practitio- 
ner", 

The 2003 amendment, effective July 1, 20038, in- 
serted the Subsection A designation; redesignated part 
of former Subsection A and Subsections B and C as Para- 
graphs A(1) to (3); inserted "assistant funeral service 
practitioner" following "funeral service practitioner" in 
Paragraph A(2); inserted "a" following "a commercial es- 
tablishment" in shearotay A(3); and added present Sub- 
sections B and C. 


61-32-5. Board created. (Repealed effective aa 1, 2024. y 


A. There is created the "board of funeral services". 
B.. The board is administratively attached to the department. 
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C. The board consists of six members. Three members shall be funeral service practitioners 
who have been licensed in this state for at least five years; two members shall represent the pub- 
lic and shall not have been licensed for the practice of funeral service or direct disposition in this 
state or any other jurisdiction and shall not ever have had any financial interest, direct or indirect, 
in any funeral, commercial or direct disposition establishment or crematory; and one member 
shall be a licensed direct disposer or health care practitioner from the office of the state medical 
investigator who has been licensed in this state for at least five years. 

D. Members of the board shall be appointed by the governor for terms of four years. Each mem- 
ber shall hold office until the member's successor is duly qualified and appointed. Vacancies shall 
be filled for an unexpired term in the same manner as original appointments. 

E. Members of the board shall be reimbursed per diem and mileage as provided in the Per 
Diem and Mileage Act [Chapter 10, Article 8 NMSA 1978] and shall receive no other compensa- 


tion, perquisite or allowance. 


F. Asimple majority of the board pasnaBers currently serving constitutes a quorum. 
G. The board shall hold at least two regular meetings eaeh year and shall meet at such other 


times as it deems necessary. 


H. No board member shall serve more than two full consecutive terms. The board shall rec- 
ommend removal of any board member who has three unexcused absences from properly noticed 
meetings within a twelve-month period and may recommend removal of a board member for any 


other just cause. 


I. The board shall elect a. chair and other officers as deemed necessary to administer its duties. 


History: 1978 Comp., § 61-32-5, enacted by Laws 
1993, ch. 204, § 5; 1999, ch. 284, § 3; 2012, ch. 48, § 7. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments, — Laws 1993, ch. 204, 
§ 32 repealed former 61-32-56 NMSA 1978, as enacted 
by Laws 1978, ch. 185, § 5, concerning board duties and 
powers, and § 5 of the act enacted a new section, effective 
June 18, 1993, 

The 2012 amendment, effective July 1, 2012, changed 
the name of the board; required that a health care practi- 
tioner be from the office of the state medical investigator; 
in Subsection A, after "board of", deleted "thanatopractice" 
and added "funeral services"; in Subsection C, in.the sec- 
ond sentence, after "health care practitioner", added the 


phrase "from the office of the state medical investigator"; 
and in Subsection E, after "shall be reimbursed", added 
"per diem and mileage". ; 

The 1999 amendment, effective June 18, 1999, in the 
first sentence of Subsection D, deleted "staggered" preced- 
ing "terms of four years" and deleted language at the end, 
which stated that board members appointed and serving 
under prior law at the effective date of the Thanatoprac- 
tice Act shall serve out the terms for which they were 
appointed, and in Subsection H, substituted the last sen- 
tence for language at the end of the first sentence, which 
read, "and any member failing to attend, after proper no- 
tice, three meetings shall automatically be recommended 
for removal as a board member unless.excused for reasons 
set forth in board regulations". 


61-32-6. Board powers. (Repealed effective July 1, 2024.) 


A. In addition to any other,authority provided by law, the board has the power to: 
(1) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] that are necessary to carry out the provisions of the Funeral Services Act; 
(2) promulgate rules implementing continuing education requirements; 
(3) conduct hearings upon charges relating to the discipline of licensees and take adminis- 
trative actions pursuant to the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]; 
(4) except as provided in Section 61-1-34 NMSA 1978, establish grb fees to carry 


out the provisions of the Funeral Services Act; 


(5) ee for investigations necessary to determine violations of the Funeral Services 


Act; 


(6) Soea nite committees as the board deems necessary for carrying out the provisions of 


the Funeral Services Act; 


(7) apply for injunctive relief to enforce the provisions of the Funeral Services Act or to 


restrain any violation of that act;'and 


(8) conduct criminal background checks on applicants for licensure. 


B. No action or other legal proceedings for damages shall be instituted against the board, any 
board member or employee of the board for any act performed in good faith and in the intended 
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performance of any power or duty granted under the Funeral Services. Act or r for any ah or 
default 1 in the good faith performance or exercise of any such power or duty. » 


History: 1978 Comp., § 61-32-6, enacted by. oe 
1993, ch. 204, § 6; 1999, ch, 284, § 4; 2012, ch. 48, § 8; 
2017, ch. 52, § 16; 2021, ch. 92, § 16; 2022, ch. 39, § 100. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, 
§ 32 repealed former 61-32-6 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 6, concerning the secretary of the 


board, and § 6 of the act enacted a new section, effective . 


June 18, 1993; 

The 2022 amendment, effective May 18, 2022, clari- 
fied that the board of funeral services is required to follow 
the provisions of the State Rules Act when promulgating 


rules and is required to follow the provisions of the Uni-_, 


form Licensing Act for disciplinary matters; and in Sub- 
section A, Paragraph A(1), deleted "adopt in accordance 
with the provisions of the Uniform Licensing Act, and file" 
and added "promulgate rules", in Paragraph A(2), deleted 
"adopt" and added "promulgate", and in Paragraph A(3), 
after "pursuant to", deleted "Section 61-1-3 NMSA 1978" 
and added "the Uniform Licensing Act", 

The 2021 amendment, effective June 18, 2021, pro- 
vided an exception, related to the waiver of fees for 
military service members and. veterans, to the board of 
funeral service's power to establish fees to carry out the 
provisions of the Funeral Services Act; and in Subsec- 
tion A, Paragraph A(4), added "except as provided in Sec- 

tion 61-1-34 NMSA 1978", 

Repeals and reenactments. — Laws 1993, ch, 204, 

§ 32 repealed former 61-32-6 NMSA 1978, as enacted by 


Laws 1978, ch. 185, § 6, concerning the secretary of the 


_ board, and § 6 of the act enacted a new section, effective 


June 18, 1993. 

The 2017 amendment, effective June 16, 2017, re- 
moved the provision which provided the board of funeral 
services the authority to impose a fine not to exceed five 
thousand dollars ($5,000) and to assess costs for each 
violation of the Funeral Services Act; in Subsection A, in 
Paragraph A(7), after the semicolon; added and", and de- 
leted Paragraph A(8) and redesignated former Paragraph 
A(9) as Paragraph A(8). 

The 2012 amendment, effective July 1, 2012, changed 
the name of the act and the thanatopractice fund; in 
Subsection A, in Paragraphs (1) and (4) through (7) and 
in Subsection B, substituted "Funeral Services Act" for 


~"Thanatopractice Act"; and in Subsection A, in Paragraph 


(1), after "rules", deleted "and regulations" and in Para- 
graph (8), after "deposited in the", deleted "thanatoprac- 
tice" and added "funeral services". 

The 1999 amendment, effective June 18, 1999, in Sub- 
section A, substituted "pursuant to Section 61-1-3 NMSA 
1978" for "including license denial, suspension or revocation, 
or the issuance of a fine, reprimand or other remedial action" 
in Paragraph (3); deleted former Paragraph (8), which set 
out the board's power to take administrative action with re- 
gard to the Thanatopractice Act; redesignated former Para- 
graph (9) as Paragraph (8), and in that paragraph, inserted 
"for each violation"; and added Paragraph (9), 


61-32-7. Board duties. (Repealed effective July 1, 2024.) 


The board shall: 


A. administer the provisions of the Funeral Services Act; 
B. provide for the examination, licensing and renewal of applicants or licensees: and 
C. provide for the inspection of establishments and crematories. 


History: 1978 Comp., § 61-32-7, enacted by Laws 
1993, ch, 204, § 7; 2012, ch. 48, § 9. 


Delayed repeals. — For delayed repeal of this section, 


see 61-32-31 NMSA 1978. 


Repeals and reenactments, — Laws 1993, ch. 204, §- 
82 repealed former 61-32-7 NMSA 1978, as amended by. » 


Laws 1983, ch. 187, §.2, providing for an inspector and 


board representation, and § 7 of the act enacted a new sec- 
tion, effective June 18, 1993. 

The 2012 amendment, effective July 1, 2012, changed 
the name of the act and in Subsection A, after " provisions 
of the"; deleted spiiccn amg hay! and added "Funeral 
Services". 


61-32-8. Inspection; access; counsel. (Repealed effective July 1, 2024.) 


A. Inspection of establishments and crematories, including all records, financial or otherwise, 
is authorized during regular business hours. Acceptance of a license shall include permission for 
the board or its designee to enter the premises without legal process. 

B. An establishment or crematory shall maintain business records required by law or rule at 


the establishment or crematory, 


C. The board shall be represented by the attorney general. The board may employ special coun- 
sel, upon approval of the attorney general, to review and prosecute cases of consumer complaints 
against any person, establishment or crematory licensed purayept tothe Funeral Services Act. 


Payment for the services shall be by the board. 


History: 1978 Comp., § 61-32-8, oe by Laws , 


1998, ch. 204, § 8; 1999, ch, 284, § 5; 2008, ch. 420, § 2; 
2012, ch. 48, § 10. 


Delayed repeals. — For delayed. repeal of this section, 
see 61-32-31 NMSA 1978. 
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Repeals and reenactments. — Laws 1998, ch. 204, 
§ 32 repealed former 61-32-8 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 8, concerning applicability of the 
Criminal Offender Employment Act, 28-2-1 to 28-2-6 
NMSA 1978, and § 8 of the act enacted a new section, ef- 
fective June 18, 1998. 

The 2012 amendment, effective July 2012, changed 
the name of the act and in Subsection B, deleted "Thana- 


FUNERAL SERVICES 
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The 2003 amendment, effective July 1, 2008, rewrote 
Subsection B. 

The 1999 amendment, effective June 18, 1999, de- 
leted "or through prior arrangement" following ' ‘business 
hours" in Subsection A, added Subsection B, redesignated 
former Subsection B as Subsection C, and in that subsec- 
tion, substituted the language beginning "upon approval 
of the attorney general" for "whose ‘services shall be paid 


topractice" and added "Funeral Services", by the board upon the approval of the attorney general". 


61-32-9. Requirements for licensure; funeral service practitioner; 
funeral arranger; embalmer; funeral service intern; direct 
disposer; conversion of certain licenses; temporary licenses. 
(Repealed effective July 1, 2024.) 


A. A license to practice as a funeral service practitioner shall be issued to any person who files 
a completed application, accompanied by the required fees and documentation, and who submits 
satisfactory evidence that the person: 

(1) is at least eighteen years of age; 

(2) has served as a licensed funeral service intern for not less than twelve months, under 
the supervision of a licensed funeral service practitioner. During the training period, the applicant 
shall have assisted in the embalming of at least fifty bodies, making of at least fifty funeral ar- 
rangements and the directing of at least fifty funerals; 

(3) has successfully completed an examination, including a jurisprudence examination, 
prescribed by board rules; 

(4) has successfully completed both the arts and science sections of the national board 
examination administered by the international conference of funeral service examining boards; 

(5) has not been convicted of unprofessional conduct or incompetency; and 

(6) has obtained an associate's degree in funeral science requiring the completion of at 
least sixty semester hours from an institution whose funeral program is accredited by the Ameri- 
can board of funeral service education or any other successor institution offering funeral service 
education recognized by the United States government. 

B. A license to practice as a funeral arranger shall be issued to any person who files a com- 
pleted application, accompanied by the required fees and documentation, and who submits satis- 
factory evidence that the person: 

(1) is at least eighteen years of age; 

(2) has served as a licensed funeral service intern for not less than twelve months, under 
the supervision of a licensed funeral service practitioner. During the training period, the applicant 
shall have assisted in the making of at least fifty funeral arrangements and the directing of at 
least fifty funerals; 

(3) has successfully completed an examination, including a jurisprudence examination, 
prescribed by board rules; 

(4). has successfully completed the arts section of the national board examination adminis- 
tered by the international conference of funeral service examining boards; 

(5) has not been convicted of unprofessional conduct or incompetency; and 

(6) has obtained an associate's degree in funeral science requiring the completion of. at 
least sixty semester hours from an institution whose funeral program is accredited by the Ameri- 
can board of funeral service education or any other successor institution offering funeral service 
education recognized by the United States government. 

C. A license to practice as an embalmer shall be issued to any person who files a completed 
application, accompanied by the required fees and documentation, and who submits satisfactory 
evidence that the person: 

(1) is at least eighteen years of age; 

(2) has served as a licensed funeral service intern for not less than twelve Pbonehe: under 
the supervision of a licensed funeral service practitioner. During the training period, the applicant 
shall have assisted in the embalming of at least fifty bodies; 
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(8) has successfully completed an examination, including a jurispmidence Leng rset oat 
prescribed by board rules; HA 

(4) has successfully completed the science section of the national board BL Oe ad- 
ministered by the international conference of funeral service examining boards; 

(5) has not been convicted of unprofessional conduct or incompetency; and 

(6) has obtained an associate's degree in funeral science requiring the rbacoany 10S of at 
least sixty semester hours from an institution whose funeral program is accredited by the Ameri- 
can board of funeral service education or any other successor institution igs funeral service 
education recognized by the United States government. 

D, A license to practice as a funeral service intern shall be issued to any person who files a 
completed application, accompanied by the required fees and documentation, and who submits 
satisfactory evidence that the person: 

(1) is at least eighteen years of age; 

(2) has graduated from high school or the aiecsiand 

(3) has submitted proof of employment and superyision as required by board rules. Except 
as may be allowed by board rule, a license as a funeral service intern is issued only for a specific 
funeral establishment or an establishment that is part of a multi-establishment enterprise; 

(4) has successfully completed an examination, PAS PEME a jurisprudence examination, 
prescribed by board rules; and : 

(5) has not been convicted of aEcieeoonel conduct or incompetency. 

E. A license to practice as a direct disposer shall be issued to any person who files a completed 
application, accompanied by the required fees and documentation, and who submits satisfactory 
evidence that the person: 

(1) is at least eighteen years.of age; 

(2) has obtained an associate's degree in funeral science requiring the completion of at 
least sixty semester hours from an institution whose funeral program is accredited by the Ameri- 
can board of funeral service education or any other successor institution offering funeral service 
education and recognized by the United States government; 

(3) has successfully completed any examination, including a jurisprudence examination, 
prescribed by board rules; and 

(4) . has not been convicted of unprofessional conduct or incompetency, 

F, On and after July 1, 2012, the board shall not issue a new license that was formerly des- 
ignated an "assistant funeral services practitioner" or "associate funeral services practitioner" 
license under a version of the Funeral Services Act in effect on June 30, 2012. A person holding 
one of these licenses that is valid as of June 30, 2012 shall be considered as holding a valid, renew- 
able funeral services intern license subject to the general supervision of a licensed funeral services 
practitioner pursuant to the Funeral Services. Act. 

G. The board may adopt by rule requirements for i issuing a temporary license that will be valid 
until the next scheduled board meeting. 


History: 1978 Comp., § 61-32-9, enacted by Laws. The 2012 amendment, effective July 1, 2012, changed 
1998, ch. 204, § 9; 1999, ch. 284, § 6; 2003, ch. 420, § 3; the educational requirements for licensure as a funeral 
2012, ch. 48, § 11; 2019, ch. 164, § 3." service practitioner and a: direct’ disposer; permitted 

Delayed repeals. — For delayed repeal of this section, issuance of a funeral service intern, license for a multi- 
see 61-32-31 NMSA 1978. establishment enterprise; converted assistant funeral 

Repeals and reenactments. — Laws 1993, ch. 204, services practitioner and associate funeral services practi- 
§ 32 repealed former 61-32-9 NMSA 1978;:as amended ‘\;: ’ tioner licenses to. intern licensés; in the title, after "direct 
by Laws 1989, ch. 187, § 1, concerning the issuance of li- disposer", deleted "associate funeral service practitioner;" 
censes, and § 9 of the act enacted a new section, effective and added "conversion of certain licenses"; in Subsection 
June 18, 1993. A; deleted former Paragraphs (5) and (6), which required 

The 2019 amendment, effective July 1, 2019, provided an applicant for a funeral service practitioner license to 
the requirements for licensure for funeral arrangers and have graduated from an accredited institution and to 
embalmers; in the section heading, after "practitioner", have completed at least sixty semester hours of academic 
added "funeral arranger; embalmer"; in Subsection A, and professional instruction in an institution of higher 
added new Paragraph A(4) and redesignated former Para- education or to have passed an examination, and added 
graphs A(4) and A(5) as Paragraphs A(5) and A(6), respec- Paragraph (5); in Subsection B, in Paragraph (3), in the 
tively; and added new Subsections B and C and redesig- second sentence, after "funeral service intern is", deleted 
nated former Subsection B through E as Subsections D "not ambulatory and is", after "issued", added "only", 
through G, respectively. and after "establishment", deleted "only" and added the 
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remainder of the sentence; in Subsection C, deleted for- 
mer Paragraph (2) which required an applicant for,a di- 
rect disposer license to have graduated from high school 
or the equivalent and added Paragraph (2); deleted for- 
mer Subsection D, which provided for an assistant funeral 
service practitioner license; deleted former Subsection H, 
which provided for an associate funeral service practitio- 
ner license; and added Subsection D. 

. The 2003 amendment, effective July 1, 2003, substi- 
tuted "making of at least fifty funeral arrangements and" 
for "and assisted in the" following "least fifty bodies" in 
Paragraph A(2); and added Subsection F, 

.The 1999 amendment, effective June 18, 1999, in Sub- 
section A, deleted "to be a funeral service practitioner" in 
Paragraph (3), deleted "of thanatopractice" following "re- 
quired by the board" in Paragraph (6), deleted language 
at the end of Paragraph (6), which provided that a funeral 
service intern need not satisfy provisions of Paragraph (5) 
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if he has successfully completed examinations required by 
the board for practice as an associate funeral service prac- 
titioner and funeral service practitioner; in Subsection B, 
substituted "board rules" for "the board" in Paragraph (3) 
and added Paragraphs (4) and (5); in Subsection D, substi- 
tuted "June 18, 1993" for "the effective date of the Thana- 
topractice Act"; and in Subsection E, deleted former Para- 
graphs (2) to (4), relating to satisfactory evidence that a 
person has served as a licensed funeral service intern for 
not less than twelve months while under the supervision 
of a licensed funeral service practitioner, has graduated 
from high school or the equivalent, and has successfully 
completed at least sixty semester hours of academic and 
professional instruction in an accredited college or univer- 
sity, redesignated former Paragraphs (5) and (6) as Para- 
graphs (2) and (3), and deleted "to be an associate funeral 
service practitioner" preceding "prescribed" in Paragraph 


61-32-10. Licensure by credentials. (Repealed effective July 1, 2024.) | 


After successful completion of a jurisprudence examination, the board may license an applicant 
as a funeral service practitioner, funeral arranger or embalmer; provided the applicant possesses a 
valid license or its,equivalent for the practice of funeral service issued by the appropriate examin- 
ing board under the laws of any other state or territory of'the United States, the District of Colum- 
bia or any foreign nation, and provided the applicant presents proof that the applicant is currently 
licensed in good standing in a jurisdiction that has standards for licensure that are at least equal 


to. those for licensure in New Mexico as,required by the Funeral Services Act. 


History: 1978 Comp., § 61-32-10, enacted by Laws 
1998, ch. 204, § 10; 1999, ch, 284, § 7; 2008, ch. 420, § 4; 
2019, ch. 164, § 4. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, § 32 
repealed former 61-32-10 NMSA 1978, as enacted by Laws 
1978, ch. 185, § 10, limiting the practice of funeral service, 
and § 10 enacted a new section, effective June 18, 1993. 

The 2019 amendment, effective July 1, 2019, provided 
that the board of funeral services may license an applicant 
as‘a funeral service practitioner, funeral arranger, or em- 
balmer if the applicant presents proof that the applicant 
is currently licensed in good standing in another jurisdic- 
tion; after "provided the applicant", deleted "has actively 
practiced five out of the last ten years in another state, 


territory or foreign nation as a licensed funeral service 
practitioner, or its equivalent" and added "presents proof 
that the applicant is currently licensed in good standing 
in a jurisdiction that has standards for licensure that are 
at least equal to those for licensure in New Mexico as re- 
quired by the Funeral Services Act". 

The 2008 amendment, effective July 1, 2003, deleted 


"has met educational requirements equal to or exceeding 


those established pursuant to the Thanatopractice Act or" 
following "provided the applicant", 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "equal to" for "substantially equivalent to" near 
the middle and "actively practiced five out of the last ten 
years in another state, territory or foreign nation" for "at 
least five consecutive years experience in another state or 


* territory" near the end. 


61-32-11. Licensure of establishments; funeral establishments; 
commercial establishments; direct disposition 
establishments; crematories. (Repealed ReCHNe 


July 1, 2024.) 


A. Funeral establishment licenses shall only be granted under the following terms and conditions: 
(1) applications for licensure shall be upon forms furnished by the board and shall be ac- 


companied by the required fee; 


(2) the establishment shall be maintained at a specific location primarily devoted to the 
practice of funeral service and shall comply with the following minimum requirements: 
(a)..a chapel shall be present in which funerals may be conducted; 


dise; and 


(b) a display room shall be present for displaying caskets and other funeral merchan- 


(c).. a preparation room shall be present with necessary drainage and ventilation and 


necessary instruments and supplies for the preparation and embalming of dead human bodies for 
burial or other disposition or transportation; and 
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(3) a license shall not be issued or renewed by the board unless the establishment 1 is in 
compliance with the Funeral Services Act and board rules. 

B. Commercial establishment licenses shall ante be granted under the following terms and 
conditions: 

(1) applications for licensure shall be upon foi furnished by the board and shall be ac- 
companied by the required fee; 

(2) the establishment shall be maintained at a specific location primarily devoted to the - 
practice allowed for a commercial establishment and shall comply with the following minimum 
requirements: 

(a) a preparation room shall be present with the necessary dPaitenrs and vantilagion 
and necessary instruments and supplies for the preparation and embalming of dead human bodies 
for burial or other disposition and transportation; and 

(b) an office shall be present for conducting business; and 

(3) a license shall not be issued or renewed by the board unless the establishment is in 
compliance with the Funeral Services Act and board rules. 

C. Direct disposition establishment licenses shall only be granted under the following terms 
and conditions: 

(1) applications for licensure shall be upon forms furnished by the board and shall be ac- 
companied by the required fee; | 

(2) the establishment shall be maintained at a specific location primarily devoted to the 
practice allowed for a direct disposer and shall comply with the following minimum requirements: 

(a) a room shall be present’ with nécessary drainage and Nyletpab tine for ee a 
refrigeration unit; 

(b) arefrigeration unit, chevhiodlyndinieally controlled with a a minimum storage area 
of twelve and one-half cubic feet per body, shall be present for sheltering of dead human sees 
prior to burial or other disposition or transportation; 

(c) an office shall be present for conducting business; 

(d) necessary supplies for safely handling unembalmed dead human bade and 

(e) if funeral merchandise is made available, a display room shall be present for dis- 
playing caskets and other funeral merchandise; and 

(3) no license shall be issued or renewed by the board unless the establishment is in com- 
pliance with the Funeral Services Act and board rules. 

D. Crematory licenses shall only be granted under the following terms and conditions: 

(1) applications for licensure shall be upon forms furnished by the board and shall be ac- 
companied by the required fee; 

(2) the crematory shall be maintained at a specific location, including a funeral, commer- 
cial or direct disposition establishment, primarily devoted to the practice allowed for a crematory 
and shall comply with the following minimum requirements: 

(a) aroom shall be present with necessary ventilation for housing a cremation retort; 

(b) acremation retort shall be present for cremating dead human bodies; and 

(c) a unit to pulverize cremated dead human bodies shall be present; and 

(3) no license shall be issued or renewed by the board unless the crematory is in compli- 
ance with the Funeral Services Act and board rules. 

E. The board may adopt by rule additional requirements in the interest of BiibhiC health, safety 
and welfare. 


History: 1978 Comp., § 61-32-11, enacted by Laws B, C and D substituted "Funeral Services Act" for "Thana- 


1993, ch. 204, § 11; 1999, ch. 284, § 8; 2008, ch. 420, § 5; topractice Act", 
2012, ch. 48, § 12. The 2003 amendment, effective July 1, 2003, substi- 
Delayed repeals. — For delayed repeal of this relaghhy tuted "necessary drainage and ventilation and" for "the" 
see 61-32-31 NMSA 1978. following "be present with" in Subparagraph A(2)(c); sub- 
Repeals and reenactments. — Laws 1993, ch. 204, 8 stituted "a license shall not" for"no license shall" at the be- 
32 repealed former 61-32-11 NMSA 1978, as enacted by ginning of Paragraphs A(3) and B(3); substituted "comply 
Laws 1978, ch, 185, § 11, limiting the practice of direct with the following minimum requirements" for "have" at 
disposition, and § 11 of the act enacted a new section, ef- the end of Paragraph B(2); added the Subparagraph B(2) 
fective June 18, 1993. (a) designation; in Subparagraph B(2)(a), inserted "shall 
The 2012 amendment, effective July 1, 2012, changed be present" near the beginning, inserted "drainage and 
the name of the act and in Paragraph (3) of Subsections A, ventilation and necessary" preceding "instruments and 
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supplies"; added Subparagraph B(2)(b); substituted "al- 
lowed for a direct disposer and shall comply with the fol- 
lowing minimum requirements" for "of direct disposition 
and shall maintain" at the end of Paragraph C(2); rewrote 
Subparagraph C(2)(a); deleted former Subparagraph C(2) 
(b) which read: "necessary drainage and ventilation"; sub- 
stituted "shall be present for sheltering of dead human 
bodies prior to burial or other disposition or transporta- 
tion" for "for sheltering prior to disposition and" at the 
end of present Subparagraph C(2)(b); added present Sub- 
paragraphs C(2)(c) and (e); substituted "primarily devoted 


FUNERAL SERVICES 


61-32-14 


to the practice allowed for a crematory and shall comply 
with the following minimum requirements" for "and shall 
have appropriate facilities and equipment devoted to cre- 
mation and pulverization" at the end of Paragraph D(2); 
and added Subparagraphs D(2)(a) to (c) and Subsection E. 

The 1999 amendment, effective June 18, 1999, de- 
leted "including specific sanitary or physical requirements 
for licensure" from the end of Subsections A(3), B(3), C(3), 
and D(8), 


61-32-12. License; display of license. (Repealed effective July 1, 2024.) 


A. Initial licenses shall be issued for the remainder of the year in which the license is:granted, 


as established by rule. 


B. A license issued by the board shall at all times be posted in the establishment or crematory 


in a conspicuous place. 


History: 1978 Comp., § 61-32-12, enacted by Laws 
1993, ch, 204, § 12. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978, 


Repeals and reenactments. — Laws 1993, ch, 204, § 
32 repealed former 61-32-12 NMSA 1978, as amended by 
Laws 1989, ch. 187, § 2, concerning license renewal and 
revival, and § 12 of the act enacted a new section, effective 
June 18, 1993. 


61-32-13. Establishments; requirements; temporary licenses. (Repealed 


effective July 1, 2024.) 


A. Each establishment shall have a full-time funeral service practitioner; provided the estab- 
lishment license is a privilege granted to the person to whom it is issued and is not’ transferable 
to other owners or operators or to another location than that designated on the license. Whenever 
an establishment no longer employs or otherwise has a full-time licensee in charge, the establish- 
ment shall immediately cease the practice of funeral service or direct disposition and the person to 
whom the establishment license is granted shall immediately return the establishment license to 
the board by certified mail, return receipt requested, or by another delivery service that provides a 
means of tracking an item)in its delivery system. 

B. The board may adopt by rule special requirements for multi-establishment enterprises 
where the establishments are located within fifty miles of each other and wish to share a licensee 
in charge. 

C. The board may adopt by rule the requirements for reapplication or reinspection. 

D. The board may adopt by rule requirements for issuing a temporary establishment or crema- 
tory license that will be valid until the next scheduled board meeting. 


History: 1978 Comp., § 61-32-13, enacted by Laws 
1998, ch. 204, § 13; 1999, ch. 284, § 9; 2012, ch. 48, § 13. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, § 
32 repealed former 61-32-13 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 13, concerning licensure under prior 
law, and § 18 of the act enacted a new section, effective 
June 18, 1993. 

The 2012 amendment, effective July 1, 2012, required 
establishments that no longer employ a full-time funeral 


service practitioner to cease the practice of funeral service 
and direct disposition and to return the establishment li- 
cense to the board; in Subsection A, in the first sentence, 
after "full-time", deleted "licensee in charge" and added 
"funeral service practitioner" and added the last sentence; 
and in Subsection B, after "special requirements for", de- 
leted "multi-unit establishment that" and added "multi- 
establishment enterprises where the establishments". 

The 1999 amendment, effective June 18, 1999, in- 
serted "provided" in Subsection A, and added Subsec- 
tion D. 


61-32-14. Funeral service intern; scope of practice; limitations. 
(Repealed effective July 1, 2024.) 


A. A funeral service intern does not have the rights and duties of a funeral service practitioner 
and is only subordinate to the funeral service practitioner. The scope of what a funeral service 
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intern is permitted to do depends on the activity and the experience of the funeral service intern, 
provided that a funeral service intern: 

..(1) may make arrangements only under the direct supervision of a licensed funeral service 
practitioner. After the completion of fifty arrangements under direct supervision, the funeral ser- 
vice intern may request approval from the board to make arrangements under the general super- 
vision of a licensed funeral service practitioner; 

(2) may embalm or otherwise prepare dead human bodies for dispionition only under the 
direct supervision of a licensed funeral service practitioner. After the funeral service intern has 
assisted with the embalming of at least fifty bodies under direct supervision, the funeral service 
intern may request approval from the board to embalm under the eae supervision of a licensed 
funeral service practitioner; 

(8) may direct a funeral, Aitdelthal service, + ee service or Penal service only. un- 
der the direct supervision of a licensed funeral service practitioner. After the funeral service intern 
has directed at least fifty services under direct supervision, the funeral service intern may request 
approval from the board to direct such services under the general supervision of a licensed funeral 
service practitioner; and 

(4) shall at no time act under the general supervision of a funeral service practitioner un- 
til he is notified in writing of board approval to so act, . 

B. A funeral service intern shall be employed by and receive training at only one establish- 
ment. The board may adopt rules that will allow training at more than one establishment under 
special circumstances. 

C. Any funeral service intern's change of employment shall be reported to the board in writ- 
ing within thirty days of the change. A. change of employment that,is not reported shall cause the 
period worked at the new establishment not to count as time:served toward completion of the in- 
ternship. It is the responsibility of the funeral service intern ie the licensee in may to report 
changes of employment. 

D. A funeral service intern may be under the supervision of more than one fasta) service 
practitioner at the establishment at which he is employed, provided that the board has received 
notice in writing prior to any changes in supervision, The board may adopt rules specifying the 
maximum number of persons that may be supervised by a funeral service practitioner. 

E.. Each funeral service intern shall:report to the board quarterly, upon forms provided by tie 
board, showing the work that has been completed during the preceding three months. All quar- 
terly reports are due in the board office within thirty days of the close of the quarter. If a report is 
not received by the date due, the work completed during the reporting period shall not be counted 
when the board tabulates requirements for general supervision or for licensure as a funeral ser- 
vice practitioner. 

F. Once.a funeral service intern is under the general supervision of a funeral service practi- 
tioner, the funeral service intern need not submit to: the board the quarterly reports wevsavhoie in 
this section. 


History: 1978 Comp., § 61-32-14, enacted by Laws The 1999 amendment, effective June 18, 1999, added 
1993, ch, 204, §.14; 1999, ch. 284, § 10. the last sentence in Subsection D, deleted former Sub- 

Delayed repeals, — For corte repeal of this section, section EH; which read. "A funeral service intern shall be 
see 61-32-31 NMSA 1978. employed a minimum average of thirty hours per week 

Repeals and reenactments, — Laws 1993, ch..204, by the establishment. Proof of employment, hours shall 
§ 32 repealed former 61-32-14. NMSA 1978, as amended be provided to the board upon request", and redesignated 
by Laws 1989, ch. 187, § 3, concerning assistant funeral former Subsections F and Gas Subsections E and F. 


service practitioners, and § 14 of the act enacted a new 
section, effective June 18, 1993, 


61-32-14.1. Repealed. 


Repeals. — Laws 1998, ch. 204,-§ 32 repealed 61-32-. effective June 18, 1993. For provisions of former section, 
14.1 NMSA 1978, as amended by Laws 1989, ch. 187, § — see the 1992 NMSA 1978 on NMOneSource.com. 
4, concerning associate funeral service practitioners, ~ ; aa ; 
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61-32-15. Repealed. 


Repeals. — Laws 2012, ch. 48, § 26 repealed 61-32-15 effective July 1, 2012. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1993, ch. 204, § 15, relat- the 2011 NMSA 1978 on NMOneSource.com. 
ing to associate funeral service practitioners limitations, 


61-32-16. Repealed. 


Repeals. — Laws 2012, ch. 48, § 27 repealed 61-32-16 practice and limitations, effective July 1, 2012. For pro- 
NMSA 1978,-as enacted-by Laws 1993, ch. 204, § 16, re- visions of former section, see the 2011 NMSA 1978 on 
lating to assistant funeral service practitioners scope of NMOneSource.com. 


61-32-17. Direct aiepduers scope of practice; limitations. (Repealed 
effective July 1, 2024.) 


A. Except as otherwise provided in the Funeral Services Act, a direct disposer may transport 
and dispose of a dead human body and participate in any rites or ceremonies after final wid Sap 
of the body. 

B. Prior to interment, entombment or other final disposition of the body, a direct aigtda shall 
not: mt 
(1) participate in any rites or ceremonies in connection with the final disposition of the 


body; 
(2) provide facilities for any such rites or ceremonies; and 
(3) have the body embalmed unless embalming is required by the place of disposition. 
History: 1978 Comp., § 61-32-17, enacted by Laws The 1999 amendment, effective June 18, 1999, added 
1993, ch. 204, § 17; 1995, ch. 158, § 2; 1999, ch. 284, §. the Subsection. A designation, and in that subsection, 
11; 2012, ch. 48, § 14, added "Except as otherwise provided in the Thanatoprac- 
Delayed repeals. — For delayed repeal of this section, tice Act", and deleted the last sentence, which read "In 
see 61-32-31 NMSA 1978. doing so, the direct disposer shall not conduct, direct or 
Repeals and reenactments. — Laws 1993, ch. 204, § provide facilities for a funeral, graveside service, commit- 
32 repealed former 61-32-17 NMSA 1978, as enacted by tal service or memorial service, whether public or private, 
Laws 1978, ch. 185, § 17, concerning direct disposition es- and the body shall not be embalmed prior to’ the disposi- 
tablishment permits, and § 17 of the act enacted a new tion unless embalming is required by the place of disposi- 
section, effective June 18, 1993. tion"; and added Subsection B. 
The 2012 amendment, effective July 1; 2012, changed The 1995 amendment, effective April 5, 1995, substi- 
the name of the act and in Subsection A, after ' ‘provided i in tuted "conduct, direct or provide facilities for a" for "pro- 
the", deleted "Thanatopractice" and added "Funeral Ser-, © vide or participate in a" near the middle. 


vices", 


61-32-17.1. Repealed. 


Repeals. — Laws 1993, ch. 204, § 32 repealed 61-32- For provisions of former section, see the 1992 NMSA 1978 
17.1 NMSA 1978, as enacted by Laws 1983, ch. 187, § 4, on NMOneSource.com. 
concerning crematory permits, effective June 18, 1993. 


61-32-18. Commercial establishments; scope of practice; limitations. 
(Repealed effective July 1, 2024.) 


A. .The scope of practice of a commercial establishment depends on the entity for whom the com- 
mercial establishment is acting as an agent and is subject to the following terms and conditions: 
(1) when acting under the direction of a licensed funeral establishment, the commercial 
establishment may: 
(a) engage in transportation of dead human bodies, file a certificate of death, obtain 
certified copies thereof and obtain necessary permits for transportation or cremation; 
(b). embalm; 
(c) provide forwarding services; 
(d) provide direct disposition; and 
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(e) arrange for identification of a dead human body by family members only, prior to 
disposition or transportation; 
(2) when acting under the direction of a licensed direct disposition establishment, the 
commercial establishment may: 
(a) engage in transportation of dead human bodies, file a certificate of death, obtain 
certified copies thereof and obtain necessary permits for transportation or cremation; 
(b) embalm only when embalming is required by the place of disposition; and 
(c) provide direct disposition; and 
(3) when acting under the direction of a school of medicine, the commercial establishment 
may: 
(a) engage in transportation of dead human bodies, file a certificate of death, obtain 
certified copies thereof and obtain necessary permits for transportation or cremation; and _ 
(b) embalm. 
B. A licensed commercial establishment shall not engage in any activity, or act for any entity, 
not specifically permitted in this section. 
C.. The licensee in charge shall certify to the board that the cMabiahsite will not exceed the 
scope of practice allowed by law. 


History: 1978 Comp., § 61-32-18, enacted by Laws Laws 1989, ch. 187, § 6, concerning funeral establishment 
1993, ch. 204, § 18; 2003, ch. 420, § 6 permits, and § 18 of the act enacted a new section, effec- 
Delayed repeals. — For delayed repeal of this section, “ © tive June 18, 1993.’ 
see 61-32-31 NMSA 1978. The 2003 ‘amendment, effective July 1, 20038, inserted 
Repeals and reenactments. — Laws 1993, ch. 204, § "minimum" in Subparagraph.A(1)(c) and inserted "act" 
32 repealed former 61-32-18 NMSA 1978, as amended by following "any activity, or" in Subsection B. 


61-32-19. Cremation; requirements; right to authorize cremation; 
disposition of cremains. (Repealed effective July 1, 2024.) 


A. No cremation shall be performed ondil all necessary documentation i is obtained authorizing 
the cremation. 

B, An adult person may authorize the person's own cremation and the lawful disposition of the 
person's cremains by: 

(1) stating the person's desire to be cremated in a written statement that is signed by és 
person and notarized or witnessed by two other persons; or 

(2) including an express statement in the person's will indicating that the testator desired 
that the testator's remains be cremated upon the testator's death. 

C. A personal representative acting pursuant to the Uniform Probate Code or an establish- 
ment or crematory shall comply with a statement made in accordance with the provisions of this 
section. A statement that conforms to the provisions of this section authorizes a personal repre- 
sentative, establishment or crematory to cremate a decedent's remains, and the permission of next 
of kin or any other person shall not be required for such authorization. Statements dated prior to 
June 18, 1993 shall be given effect if they meet this section's requirements. 

D. A personal representative, establishment or crematory acting in reliance upon a document 
executed pursuant to the provisions of this section; who has no actual notice of revocation or con- 
trary indication, is presumed to be acting in good faith. 

E. No establishment, crematory or employee of an establishment or apaietite or other person 
that relies in good faith on a statement written pursuant to this section shall be subject to liability 
for cremating the remains in accordance with the provisions of this section. The written authori- 
zation is a complete defense to a cause of action by a person against any other person acting in 
accordance with that authorization. 

F. Except as provided in Subsection G of this section, if a decedent has left no written instructions - 
regarding the disposition of the decedent's remains, the following persons in the order listed shall 
determine the means of disposition, not to be limited to cremation, “4 the remains of the decedent: 

(1) the surviving spouse; 
(2) a majority of the surviving adult children of the siaeaailnt: 
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(3) the surviving parents of the decedent; 

(4) a majority of the surviving siblings of the decedent; 

(5) .an adult person who has exhibited special care and concern for the decedent, who is 
aware of the decedent's views and desires regarding the disposition of the decendent's body and 
who is willing and able to make a decision about the disposition of the decedent's body; or 

(6) the adult person of the next degree of kinship in the order named by New Mexico law 
to inherit the estate of the decedent. 

G. If a decedent left no written instructions regarding the disposition of the decedent's re- 
mains, died whilé serving in any branch of the United States armed forces, the United States 
reserve forces or the national guard and completed a United States department of defense record 
of emergency data form or its successor form, the person authorized by the decedent to determine 
the means of disposition on a United States department of defense record of emergency data form 
shall determine the means of disposition, not to be limited to cremation. 

H. A licensed establishment or crematory shall keep an accurate record of all cremations per- 
formed and the place of disposition of the cremains for a period of not less than seven years. 

I,. Cremains may: be disposed of by any licensed establishment, crematory authority, cemetery 
or person having the right to ora the disposition of the erp acs or that os s agent, ina 
lawful manner. 

J. Legal forms for cremation muttiicidadibes shall nen that persons giving the SS thotichs thon 
will hold harmless an establishment from any liability for disposing of unclaimed cremains in. a 
lawful manner after a period of one year following the return of the cremains to the establishment. 


History: 1978 Comp., § 61-32-19,,enacted by Laws The 1999 amendment, effective June 18, 1999, added 


1993, ch. 204, § 19;1995, ch. 17, § 2; 1999, ch. 284, § 12; 
2011, ch. 22, § 3. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Cross references. — For right to authorize crema- 
tions, see 24-12A-1 and 24-12A-2 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, § 
32 repealed former 61-32-19 NMSA 1978, as enacted by 
Laws 1978, ch.-185, § 19, concerning funeral service prac- 
tices, and § 19 of the act enacted a new section, effective 
June 18, 1993, 

The 2011 amendment, effective June 17, 2011, autho- 
rized a person designated on a United States department 
of defense record of emergency data form to direct the 
disposition ‘of the remains of a decedent who left no writ- 
ten instructions and who died while serving in the armed 
forces, reserve forces or age guard, 


"disposition of cremains" in the section heading; inserted 
"and the permission of next of kin or any other person 
shall not be required for such authorization" in the second 
sentence of Subsection C; substituted "A licensed estab- 
lishment or crematory" for "A crematory authority" and 
"place of disposition of the cremains for 4 period of not less 
than seven years" for "disposition of the cremains by the 
crematory fora period of not less than five years" in Sub- 
section G; and substituted "persons giving the authoriza- 
tion will hold harmless an establishment" for "they will 
hold harmless an establishment" and inserted "following 
the return of the cremains to the establishment" in Sub- 
section J. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "June 18, 1993" for "the effective date of this sec- 
tion" in Subsection C and inserted: "adult" in Paragraph 


FQ), 


61- 32-19. 1 eee ae scope of practice; limitations. (Repealed 


“effective July 1, 2024.) 


A. The scope of practice of a crematory and its crematory authority is limited to cremation of 
dead human bodies and pulverization of cremains. A crematory and its crematory authority. shall 
act as an agent of licensed funeral, commercial or direct disposition establishments and schools of 
medicine. A crematory and its*crematory authority may: 

(1) engage in transportation of dead human bodies to the EL and 
. (2) . cremate dead human bodies and pulverize cremains. 


B. After completion of the cremation process, if a crematory and its pena ee wathority Have 
not been instructed by its agent to return the cremains to the person that initiated the cremation 
services contract or to arrange for the interment, entombment or ennichement of the cremains, the 
crematory authority shall return; or cause to be returned, the cremains to the establishment no 
later than thirty days after the date of cremation. 

C.. Acrematory and its crematory authority shall maintain a system or process that ensures 
that any dead human body in the crematory's possession can be specifically identified throughout 
all phases of the cremation process. 
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D. Acrematory shall keep an accurate record of all-cremations nw icdpiet for a period of not 
less than seven years. 

E. The crematory and its crematory authority shall certify to the board that the pene: will 
not exceed the scope of practice allowed by law. 

F. A licensed crematory shall not engage in any activity not specifically Harhntsfelel in this sec- 
tion. | 


History: 1978 Comp., § 61-32-19.1, enacted by Laws inserted "by its agent to return the cremains to the per- 


1999, ch, 284, § 13; 2003, ch. 420, § 7. son that initiated the cremation services contract or’ fol- 
Delayed repeals. -= For delayed repeal of this section, lowing "not been instructed", and deleted “or person that 

see 61-32-31 NMSA 1978. initiated the cremation services contract" following "to the 
The 2003 amendment, effective July 1, 2003, inserted establishment". 


the second sentence in Subsection A; in Subsection B, 


61-32-20. Embalming. (Repealed effective July 1, 2024.) 


A. All dead human bodies not disposed of within twenty-four hours after death or:release or 
receipt by the establishment or crematory shall be embalmed in accordance with the Funeral Ser- 
vices Act or stored under refrigeration as determined by board rule, unless otherwise required by 
regulation of the office of the state medical investigator or the secretary of health or by orders of 
an authorized official of the office of the state medical pe aie a court of ee jurisdic- 
tion or other:authorized official. 

B. A dead human body shall not be embalmed except by a funeral service practitioner, em- 
balmer or a funeral service intern under the supervision of a funeral service practitioner. 

C, When embalming is not required under the provisions of this section, a dead. Auman’ body 
shall not be embalmed without express authorization by the: 

(1). surviving spouse or next of kin; 
(2) legal agent or personal representative of the deceased; or 
(8). person assuming responsibility for final disposition. 

D. When embalming is not required, and prior to obtaining authorization for the dnibialesings 
a dead human body may be washed and other health procedures, including closing of the orifices, 
may be performed without authorization. 

EK, When a dead human body is embalmed, the funeral service practitioner or embalmer ho 
embalms the body or the funeral service intern who embalms the body and the funeral service 
practitioner who supervises the embalming shall, within twenty-four hours after the embalming 
procedure, complete'and sign an embalming case report describing the elapsed time since death, 
the condition of the remains before and after embalming and the embalming procedures used. The 
embalming case report shall be kept on file at the establishment for a period of not less tnatys seven 
years following the embalming. | 

F. Except as provided in Subsection A of this section, embalming: is cad required. 


History: 1978 Comp., § 61-32-20, enacted by Laws "Funeral Services"; in Subsection B, after "except by a fu- 
1993, ch. 204, § 20; 1999, ch. 284, § 14; 2003, ch. 420, § neral service practitioner", deleted "an associate funeral 
8; 2012, ch. 48, § 15; 2019, ch. 164, § 5. service practitioner"; and in Subsection E, in the first sen- 

Delayed repeals. — For delayed repeal of this section, ~ tence, after "embalmed, the funeral service practitioner", 
see 61-32-31 NMSA 1978. deleted "or associate funeral service practitioner". 

Repeals and reenactments. — Laws 1993, ch. 204, The 2003 amendment, effective July 1, 2003, in Sub- 
§ 32 repealed former 61-32-20 NMSA 1978, as enacted section A, inserted "or release or receipt by the establish- 
by Laws 1978, ch. 185, § 20, concerning direct disposition: ment or crematory" following "hours after death", deleted 
practices, and § 20 of the act enacted a new section, effec- "or regulation" following "by board rule’, inserted "state" 
tive June 18, 1993, following "office of the" twice; and substituted "A dead hu- 

The 2019 amendment, effective July it 2019, included man body shall not" for "No dead human body shall" pre- 
a licensed embalmer within the provisions of the section; ceding "be embalmed" in Subsections B and C. 
after each occurrence of "funeral service practitioner," The 1999 amendment, effective June 18, 1999, in- 
added "embalmer", serted "within twenty-four hours after the embalming 

The 2012 amendment, effective July 1, 2012, changed procedure" and the language beginning “described the 
the name of the act; eliminated references to the associate elapsed time" in the first sentence of Subsection E, and 
funeral service practitioner; in Subsection A, after "in ac- added Subsection F\ 


cordance with the", deleted "Thanatopractice" and added 
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61-32-21. License renewal. (Repealed effective July 1, 2024.) 


A. All licenses expire annually and shall be renewed by submitting a completed renewal ap- 
plication, accompanied by the required fees, on a form provided by the board. 

B. The board may require proof of continuing education or other proof of competency as a re- 
quirement for renewal; provided that’a licensee who is age sixty-five or above and who has been 
licensed by the board for at least twenty consecutive years shall not be required to meet continu- 
ing education requirements. 

C. A sixty-day grace period shall be allowed each licensee after the end of the licensing period, 
during which time licenses may be renewed upon payment of the renewal fee and a late fee as pre- 
scribed by the board and compliance with any other renewal requirements adopted by the board. 

D. Any license not renewed at the end of the grace period shall be expired and invalid. A holder 
of an expired license shall be required to apply as a new applicant. 


History: 1978 Comp., § 61-32-21, enacted by Laws requirements in Subsection B, and extended the grace pe- 


1998, ch. 204, § 21; 1999, ch. 284, § 15; 2001, ch. 84, § 1. riod from thirty days to sixty days in Subsection C. 

Delayed repeals, — For delayed repeal of this section, The 1999 amendment, effective June 18, 1999, in Sub- 
see 61-32-31 NMSA 1978. section C, deleted the first sentence, which read "A license 

Repeals and reenactments. — Laws 1993, ch. 204; § not renewed on or before the expiration date is considered 
32 repealed former 61-32-21 NMSA 1978, as enacted by lapsed and is no longer valid" and changed the grace pe- 
Laws 1978, ch. 185, § 21, concerning embalming, and § 21 riod from ninety days to thirty days, and in Subsection D, 
of the act enacted a new section, effective June 18, 1993. substituted "expired and invalid. A holder of an expired li- 

The 2001 amendment, effective June 15, 2001, cense shall" for "considered expired and the license holder 
added the proviso that certain licensees over the age of shall", 


sixty-five are not required to meet continuing education 


61-32-22. Inactive status. (Repealed effective July 1, 2024.) 


A. A funeral service practitioner, funeral arranger, embalmer, funeral.service intern or direct 
disposer who has a current license may request that the license be placed on inactive status. Ex- 
cept as provided in Subsection E of this section, the board shall approve each request for inactive 
status. 

B.. A license placed on inactive status. may be renewed within a period not to exceed five years 
following the date the board granted the inactive status. 

C.. Renewal of an inactive license requires payment of renewal and reinstatement fees as set 
forth by board rule and compliance with the following requirements: 

(1) _ certification by the licensee that the licensee has not engaged in the practice of funeral 
service or direct disposition in. this state during the inactive status; 

(2) compliance with continuing education requirements established by board rule; and 

(3) successful completion of an examination, which shall be administered at the discretion 
of the board, to certify continuing competency. 

D. Disciplinary proceedings may be initiated or continued against a licensee who has been 
granted inactive status. 

E.. A license shall.not be Sibi hei on inactive status if the licensee is under investigation or if 
disciplinary proceedings have been initiated. 


History: 1978 Comp., § 61-32-22, enacted by Laws The 2012 amendment, effective July 1, 2012, permit- 
1993, ch. 204, § 22; 1999, ch, 284, § 16; 2003, ch. 420, § ted funeral service interns to be placed on inactive status 
9; 2012, ch. 48, § 16; 2019, ch. 164, § 6. and in Subsection A, after "funeral service practitioner", 

Delayed repeals. — For delayed repeal of this section, deleted "associate funeral’service practitioner" and added 
see 61-32-31 NMSA 1978. . “funeral service intern", 

Repeals and reenactments. — Laws 1993, ch. 204, ’ The 2003 amendment, effective July 1, 2003, substi- 
§ 32 repealed former 61-32-22 NMSA 1978, as amended tuted "the" for "his" following "may request that" in Sub- 
by Laws 1988, ch. 137, § 6, concerning investigations, en- section A; deleted "or regulation" following "by board rule" 
forcement, and criminal penalties, and § 22 of the act en- in Subsection C; in Paragraph C(1), substituted "licensee" 
acted a new section, effective June 18, 1993. for "practitioner" near the beginning, inserted "or direct 

The 2019 amendment, effective July 1, 2019, included disposition" following "of funeral service"; and substituted 
a licensed funeral arranger and licensed embalmer within "A license shall not" for "No license shall" at the beginning 
the provisions of the section; in Subsection A, after "funeral of Subsection E, 
service practitioner," added "funeral arranger, embalmer", The 1999 amendment, effective June 18, 1999, de- 


leted "Funeral service practitioner;" from the beginning 
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of the section heading; in Subsection A, inserted "associ- © 


ate funeral service practitioner or direct disposer" in the 


first sentence, added the exception at the beginning, and _., 


deleted "unless the practitioner is under investigation or 


PROFESSIONAL AND OCCUPATIONAL LICENSES 


61-32-24 


disciplinary proceedings have been initiated" from the 


end of the second sentence; inserted "or continued" in Sub- 
section D; and added Subsection E, 


61-32-23. Fees and fines. (Repealed effective July 1, 2024.) 


Except as provided in Section 61-1-34 NMSA 1978, the board shall establish by rule a schedule of 
reasonable fees and fines for applications, examinations, licenses, inspections, renewals, penalties, 
reinstatements and necessary administrative fees. All fees collected shall be deposited in accordance 
with Section 61-32-26 NMSA 1978. All fines collected shall be deposited in the current school fund, 


History: 1978 Comp., § 61-32-23, enacted by Laws 


1993, ch. 204, § 23; 1999, ch, 284, § 17; 2017, ch. 52, 


§ 17; 2020, ch. 6, § 59. 

Delayed repeals, — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1998, ch. 204, 
§ 32 repealed former 61-32-23 NMSA 1978, as amended 
by Laws 1983,-ch. 137, § 7, containing additional prohibi- 
tions, and § 23 of the act enacted a new section, effective 
June 18, 1993. 

The 2020 amendment, effective July 1, 2020, peaded 
an, exception to the licensure fee for qualified military 
service members, their spouses and dependent children, 


and for certain veterans; and added "Except as provided 
in Section 61-1-34 NMSA 1978". 

The 2017 amendment, effective June 16, 2017, pro- 
vided that all fines collected by the board of, funeral 
services be deposited in the current school:fund; in the 
catchline, added. "and fines"; after "establish by", deleted 
"regulation" and added "rule", after "reasonable fees", 
added "and fines", and added the last:sentence. 

The 1999 amendment, effective June 18, 1999, deleted 
"provided that no one fee shall exceed five hundred dollars 
($500)" at the end of the first sentence, and substituted "in 
accordance with Section 61-32-26 NMSA 1978" for "in the 
thanatopractice fund" in the second sentence, 


61-32-24. Disciplinary proceedings; jndiviates review. ve (Repealed effective 


July 1, 2024.) 


A. The board, in accordance with the procedures set' forth in the Uniform Licensing Act [61- 
1-1 through 61-1-31 NMSA 1978], may take sg Santos! ate against any licensee, temporary 


licensee or applicant. 


B. The board has the authority to take any action set forth i in Section 61-1-3 NMSA 1978 upon 
a finding by the board that the applicant or licensee is S guilty of any of the following acts of com- 


mission or omission: 


(1) conviction of an offense punishable by incarceration in a state penitentiary or Nederal 
prison; provided that the board receives a copy of the record of conviction, certified to by the clerk 
of the court entering the conviction, which shall be conclusive evidence of the conviction; 

(2) fraud or deceit in procuring or attempting to procure a license; 


(3) gross negligence or incompetence; 


(4) unprofessional or dishonorable conduct, which includes: 


(a) misrepresentation or fraud; 


(b) false or misleading advertising; 


(ec) solicitation of dead human bodies by the ee or the redelvee’ 8 agents, assis- 
tants or employees, whether the solicitation occurs after death or while death i is impending; pro- 
vided that this shall not be deemed to prohibit general advertising; 

(d) solicitation or acceptance by a licensee of a commission, bonus or rebate in consid- 
eration of recommending or causing a dead human body to be disposed of in a rae pe mauso- 


leum or crematory; 


(e) using any funeral merchandise previously purchased, in whole or in part, except 
for transportation purposes, without prior written permission of the person selecting or paying for 


the use of the merchandise; and 


(f) failing to make disposition of a dead human body in n the enclosure or container 
that was purchased for that purpose by the arrangers; 


(5) violation of the provisions of the Funeral Services Act or a rule of the board; 
(6). violation of any local, state or federal ordinance, law or regulation affecting the prac- 
tice of funeral service, direct disposition or cremation, including the Prearranged Funeral Plan 
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Regulatory Law [Chapter 59A, Article 49 NMSA 1978] or any regulations ordered by the superin- 
tendent of insurance; 

(7) willful or negligent practice beyond the scope of the license issued by the board; 

(8); refusing to release properly a dead human body to the custody of the person or entity 
who has'the legal right to effect the release; whether or not the authorized cost has’been paid. If 
an establishment receives a dead human body for funeral services but the body is subsequently 
transferred to another establishment that completes or performs funeral services, the subsequent 
establishment shall be responsible for all reasonable nonprofessional service charges incurred by 
the next previous establishment prior to and including transfer of the body and the subsequent 
establishment shall reimburse the next previous establishment for those charges; 

(9) failure to secure a necessary permit required by law for removal from this state or cre- 
mation of a dead human body; 

(10) knowingly making a false statement on a certificate of death; 

(11) failure to give full cooperation to the board or one of its committees, staff, inspectors 
or agents or an attorney for the board in the performance of official duties; 

(12) having had a license, certificate or registration to practice revoked, suspended or de- 
nied in any jurisdiction, territory or possession of the United States or another country for actions 
of the licensee or applicant similar to acts described in this subsection. A certified copy of the re- 
cord of the jurisdiction taking the disciplinary action is conclusive evidence of the violation; 

(18) failure to supervise adequately subordinate personnel; 
(14) conduct unbecoming a licensee or detrimental to the safety or welfare of the public; 
(15). employing fraudulent billing practices; or 

(16) practicing funeral service or cremation without a current license. 

C. In addition to the offenses listed in Subsection B of this section, the board has the authority 
to take any action set forth.in Section 61-1-3:. NMSA 1978 upon a finding by the board that a per- 
son who is licensed as or is an applicant for a license as a funeral service practitioner, embalmer, 
funeral arranger or funeral service intern is guilty of any of the following acts of commission or 
omission: 

(1) pratacing funeral service without a license or aiding or abetting an newest! person 
to practice funeral service; or 

(2). permitting’a funeral service intern to exceed the limitations set forth in the provisions 
of the Funeral Services Act or the rules of the board. 

D. In addition to the offenses listed in Subsection B of this section, the board has the authority 
to take any action set forth in Section 61-1-3 NMSA 1978 upon a finding by the board that a direct 
disposer licensee or a direct disposition establishment licensee is guilty of any of the following acts 
of commission or omission: 

(1) embalming, restoring, acting asa cosmetician or in any way altering the condition of a 
dead human body, except for washing and dressing; 

(2) causing a body to be embalmed when embalming is not required by a place of disposi- 
tion; ay 
(3) prior to interment, entombment or other final disposition of a dead human body, par- 
ticipating in any rites or ceremonies in connection with.such final disposition of the body, or pro- 
viding facilities for any such rites or ceremonies; 

(4) reclaiming, transporting or causing to be transported a dead human body after written 
release for disposition; or 

(5) practicing direct disposition without a license or aiding or abetting an unlicensed per- 
son to practice direct disposition. 

E. In addition to the offenses listed in Sisbeebtion B.of this section, the board has the author- 
ity to take any action set forth in Section 61-1-3 NMSA 1978 upon a finding by the board that a 
crematory licensee or applicant or a crematory paecbaden is guilty of any of the following acts of 
commission or omission: 

(1) engaging or making any representation as engaging in the practice of funeral service 
or direct disposition, unless the applicant or crematory authority has a license to practice funeral 
service or direct disposition; 
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(2) operating a crematory without a license or aiding and abetting a crematory to prepa 
without a license; or 

(3) engaging in conduct or activities for which a license to engage in the: inaiitiee of sihaval 
service or:direct disposition is required or aiding and abetting an.unlicensed person to engage in 
conduct or activities for which a license to practice funeral service or direct disposition is required. 

F. Unless exonerated by the board, persons who have been subjected to-formal disciplinary 

sanctions by the board shall be responsible for, the nayment of costs of the a a mereee 
ings, which include costs for: 

(1); court reporters; 

(2) . transcripts; 

(3). ‘certification or notarization; » ) , : 

(4) photocopies; 8 IQ 

(5) witness attendance and mileage fees; 

(6) postage for mailings required, by law; 


(7) expert witnesses; and 
(8) depositions. 


G,\» All fees, fines and costs imposed on an applicant, licensee, eal absent or cremadary shall 
be paid in full to the board before an initial or renewal license may be issued +9 


History: 1978 Comp., § 61-82-24, enacted by Laws 


1993, ch. 204, § 24; 1995, ch. 158, § 3; 1999, ch. 284, § 
18; 2008, ch. 420, § 10; 2012, ch. 48, § 17; 2019, ch. 164, 
§ 7. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

Repeals and reenactments. — Laws 1993, ch. 204, § 
32 repealed former 61-32-24 NMSA 1978, as enacted by 
Laws 1978, ch. 185, § 24, construing the Thanatopractice 
License Law, and § 24 of the act enacted a new section, ef- 
fective June 18, 1993. 

The 2019 amendment, effective July 1, 2019, included 
a licensed funeral arranger and licensed embalmer within 
the provisions of the section; in Subsection C, in the intro- 
ductory clause, after "funeral service practitioner,", added 
"embalmer, funeral arranger", 


The 2012 amendment, effective July 1, 2012, changed , 


the name of the act; imposed liability on a transferee es- 
tablishment for nonprofessional service charges incurred 
by a transferor establishment that transfers a body to the 
transferee establishment for funeral services; in Subsec- 
tion B, Paragraph (5), after "provisions of the", deleted 
"Thanatopractice" and added "Funeral Services", in Para- 
graph (8), in the first sentence, after "to effect the release", 


deleted "when" and added "whether or not" and added the | 


t 


second. sentence, and. in ame (16); after "service", 


deleted "direct disposition"; in Subsection C, in the in- 
troductory sentence, after "funeral service practitioner", 
deleted: "associate funeral service practitioner, assistant 
funeral service: practitioner" and in Paragraph (2), after 
"permitting", deleted "an associate funeral service prac- 
titioner, assistant funeral service practitioner or" and 
after "provisions of the", deleted "Thanatopractice" and 
added "Funeral Services"; in Subsection.D, in the intro- 


7m ductory sentence, after "direct disposer licensee", deleted 


"or applicant" and after “direct disposition establishment 
licensee", deleted "or applicant’; and in Subsection E, in 
Paragraph (1), after "engaging.or", deleted "holding one- 
self out" and added "making any representation", 

The 2003 amendment, effective July 1, 2003, deleted 

"or regulation" near the end of Paragraph B(5) and substi- 
tuted "rules" for "regulations" near the end of Paragraph 
C(2). 

The 1999 amendment, effective June 18, ‘1999, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 

The 1995 amendment, effective April 5, 1995, substi- 
tuted "conducting, directing or providing facilities for" for 
"engaging in" in Paragraph (3) of Subsection C and made 
minor stylistic changes throughout the section. 


61-32-25. Additional prohibitions. (Repealed effective July 1, 2024.) 


A, No person licensed pursuant to the provisions of the Funeral Services Act shall advertise 
under any name that tends to mislead the public or that sufficiently resembles the professional or 
business name of another license holder or that may cause confusion or misunderstanding. 

B. No person licensed pursuant to the provisions of the Funeral Services Act shall transport 
or cause to be transported by common carrier any dead human body out of this state when the 
licensee knows or has reason to believe that the dead human body carries any notifiable commu- 
nicable disease or when the transportation would take place more than twenty-four hours after 
death, unless the body has been prepared or embalmed as provided in the Funeral Services Act, 
unless approval for transportation has been given by the office of the medical investigator, the sec- 
retary of health, a court of competent jurisdiction or other authorized official or unless the body is 
placed in a sealed container. 

C. No person licensed pursuant to the provisions of the Funeral mene Act shall remove, and 
no authorized person shall embalm, a dead human body when the authorized person has information 
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indicating crime or violence of any sort in connection with the cause or manner of death, unless in ac- 
cordance with instructions or regulations of the office of the medical investigator or until permission 
has been obtained from the office of the medical investigator or other authorized official. 


History: 1978 Comp., § 61-32-25, enacted by Laws 
1993, ch. 204, § 25; 2012, ch. 48, § 18, 

Delayed repeals, = For delayed es of this section, 
see 61-32-31 NMSA 1978. o. 

Repeals and reenactments. — fate 1993, ch: 204, § 
32 repealed former 61-32-25 NMSA 1978, as amended by 


Laws 1987, ch. 333, § 13, providing for the delayed repeal 


of this article! and 8 25 of a actenacted a new ee 
effective June 1871993. » } 2 


The 2012 amendment, effective July 1, 2012, changed 
the name of the act; in Subsections A, B and C, after "No 
person licensed", deleted "under" and added "pursuant to 
the provisions of the’ and after "provisions of", deleted 
"Thanatopractice" and added "Funeral Services"; and in 


. Subsection B, after "embalmed as provided in the", de- 


leted "Thanatopractice" and added "Funeral Services". 


61-32-26. Fund established. (Repealed effective July 1, 2024.) 


A. There is created in the state treasury the "funeral services fund", 


B. All fees and costs received or collected by the board or the department pursuant to provi- 
sions of the Funeral Services Act shall be deposited with the state treasurer for credit to the fu- 
neral services fund. The state treasurer shall invest the fund as other state funds are invested. All 
balances in the fund at the end of any fiscal year shall remain in the fund and shall not revert to 
the general fund. 

C. Money in the funeral.services fund is appropriated to the board and. shall be used only for 


the purpose of carrying out the provisions of the Funeral Services Act. 


, History: Laws 1993, ch. 204, § 26; 1999, ch. 284, § 19; 
2012, ch. 48, § 19; 2017, ch. 52, § 18. 

Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978. 

The 2017 amendment, effective June 16, 2017; speci- 
fied that fees and costs collected by the board of funeral 
services or the department of regulation and _ licensing 
pursuant to provisions of the Funeral Services Act be de- 
posited with the state treasurer for credit to the funeral 
services fund; in Subsection B, after "All", deleted "money" 
and added "fees and costs". 

The 2012 amendment, effective July 1, 2012, changed 
the name of the act and the thanatopractice fund; in Sub- 
section A, after"state treasury the";deleted "thanatoprac- 
tice" and added "funeral services"; in Subsection B, after 


"provisions of the", deleted 'Thanatopractice" and added 
"Funeral Services" and after "credit to the", deleted "than- 
atopractice" and added "funeral services"; and in Subsec- 
tion C, after "Money in the", deleted "thanatopractice" 
and added "funeral services" and after "provisions of the", 
deleted "Thanatopractice" and added "Funeral Services". 
The 1999 amendment, effective June 18, 1999, in 
Subsection B, substituted "or collected by the board or the 


_ department pursuant to provisions of" for "by the board 


under" in the first sentence, and inserted "at the end of 
any fiscal year" in the last sentence; and deleted "meeting 
the necessary expenses incurred i in' ' following "purpose of" 
in Subsection C; 


61-32-27. Criminal offender employment act. (Repealed effective July 1, 


2024.) 


The provisions of the Criminal Offender Employment Act [Chapter 28, Article 2 NMSA 1978] 
shall govern any consideration of criminal‘ records required or permitted ‘pursuant to the provi- 


sions of the Funeral Services Act. 


‘History: Laws 1993, ch. 204, § 27; 2012, ch. 48, § 20. 
Delayed repeals. — For delayed repeal of this section, 
see 61-32-31 NMSA 1978.. . 
The 2012 amendment, effective July 1, 2012, changed 
the name of the act; after the "required or permitted", 


and added "Funeral Services". 


deleted "under" and added "pursuant to the provisions of" 
and after "provisions of the", deleted ''Thanatopractice" 


61-32-28. Communications; confidentiality. (Repealed effective July 1, 


2024.) 


All written and oral communications made to the board relating to potential disciplinary action 
shall be subject to the Inspection of Public Records Act [14-2-4 NMSA 1978]. 
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History: Laws 1993, ch. 204, § 28; 1999, ch. 284, § 20. "All data communication and information acquired by the 

Delayed repeals. — For delayed repeal of this section, board relating to complaints is confidential and shall not 
see 61-32-31 NMSA 1978. be disclosed unless formal disciplinary action is initiated 

The 1999 amendment, effective June 18, 1999, substi- under the Uniform Licensing Act or absent an order of a 
tuted "subject to the Inspection of Public Records Act" for court of competent jurisdiction." 


"confidential" and deleted the last sentence, which read 


61-32-29. Construction. (Repealed effective July 1, 2024.) 


Nothing in the Funeral Services Act shall be construed to: 

A. prohibit a funeral service practitioner or funeral service intern nde! the supervision of a 
funeral service practitioner from providing a direct disposition at a funeral or commercial estab- 
lishment; or 

B. govern or limit the authority of any personal representative, trustee or other person having 
a fiduciary relationship with the deceased. — 


History: Laws 1993, ch. 204, § 29; 2012, ch. 48, § 21. . associate funeral service practitioner andthe assistant 

Delayed repeals. — For delayed repeal! of this section, funeral service practitioner; and in Subsection A, after 
see 61-32-31 NMSA 1978. "funeral service practitioner", deleted "an associate fu- 

The 2012 amendment, effective July 1, 2012, changed neral service practitioner, assistant funeral service prac- 
the name of the act and eliminated reference to the titioner", 


61-32-30. Criminal penalties. (Repealed effective July 1, 2024.) 


A person who commits any of the following acts is guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not less than one hundred dollars ($100) or more than one thousand 
dollars ($1,000) or by imprisonment of less than one year, or both: 

A. violation of any provision of the Funeral Services Act; 

B. rendering or offering to render funeral services, direct disposition services or cremation ser- 
vices without a current valid license issued pursuant to the Funeral Services Act; or 

C. advertising or using any designation, diploma or certificate tending to imply that the person 
is a practitioner of funeral services, direct disposition services or cremation services without a‘cur- 
rent valid license issued pursuant to the Funeral Services Act. 


History: Laws 1998, ch. 204, § 30; 1999, ch. 284, § 21; The 1999 amendment, effective June 18, 1999, in the 
2012, ch. 48, § 22. introductory language, substituted “who commits any of 
Delayed repeals. — For delayed repeal of this section, the following acts" for "who violates any provision of the 
see 61-32-31 NMSA 1978, Thanatopractice Act" and "of not less than one hundred 
The 2012 amendment, effective July 1, 2012, changed dollars ($100) or more than one thousand dollars ($1,000) 
the name of the act and in Subsections.A, B and C, substi- or by imprisonment.of less than one year or both" for "not 
tuted "Funeral Services" for "Thanatopractice", to exceed one thousand dollars ($1,000) or imprisonment 


or both", and added Subsections A to C. 


61-32-30.1. Unlicensed activity; civil penalty. (Repealed effective July 1, 
2024.) 


The provisions of Section 61-1-3.2 NMSA 1978 notwithstanding, the board may impose a fine in 
an amount not to exceed two thousand dollars ($2,000) and costs on a person who is found to have 
acted without a license in violation of the Funeral Services Act by a court or an administrative 
proceeding as provided for in the Funeral Services Act. 


History: Laws 2003, ch. 420, § 11; 2012, ch. 48, § 23; "The provisions of Section 61-1-3.2 NMSA 1978 notwith- 
2017, ch. 52, § 19. standing", after "impose a fine", added "in an amount not 

Delayed repeals. — For delayed repeal of this section, to exceed two thousand dollars ($2,000)", and after "costs", 
see 61-32-31 NMSA 1978. deleted "as set forth in the Funeral Services Act". 

The 2017 amendment, effective June 16, 2017, pro- The 2012 amendment, effective July 1, 2012, changed 
vided that the board of funeral services may impose a the name of the act; authorized the board to assess costs; 
fine not to exceed two thousand dollars against any per- after "impose.a fine", added "and costs" and substituted 
son found to have acted without a license in violation of "Funeral Services" for 'Thanatopractice" throughout the 
the Funeral Services Act; after the section heading, added section. 
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61-32-30.2. Cease and desist orders; fines; finality; hearings. (Repealed 
effective July 1, 2024.) | 


A. Notwithstanding the provisions of Sections 61-1-3 and 61-32-24 NMSA 1978, if the board 
has reasonable cause to believe a person is committing a violation of a provision of the Funeral 
Services Act, or a rule adopted pursuant to that act, that creates a health risk for the commu- 
nity or a risk to the orderly or prompt disposition of dead human bodies and immediate enforce- 
ment is deemed necessary, the board may serve, in the manner prescribed by Section 61-1-5 
NMSA 1978, a cease and desist order on a person to require that person to cease the violation. 
The order shall: 

(1) indicate the violation and the general nature of the evidence of the elation 

(2) include a notice that if the person fails to comply with the order within twenty-four 
hours, the person may be subject to fines or costs, as provided in Sections 61-32-6 and 61-32-30.1 
NMSA 1978, for noncompliance with the order as a violation of the Funeral Services Act, in addi- 
tion to fines and costs imposed for a violation indicated in the order; and 

(8) include a notice that a hearing has been scheduled to occur within five working days 
after service of the cease and desist order and the hearing will proceed unless waived by the per- 
son. 

B. Ifthe person waives a hearing as provided in Subsection A of this section, the order shall be 
final and not subject to review or appeal. The board may apply for injunctive relief to enforce the 
cease and desist order. 

C. Ifa hearing is held, it shall be conducted pursuant to the hearing procedures of the Uni- 
form Licensing Act [Chapter 61, Article 1 NMSA 1978] that are consistent with this section 
and the consequences of the aera including a right to review, shall occur pursuant to that 
act. 

D. An order of the board pursuant to this section or an order of a court to enforce it shall not 
relieve or absolve a person affected by the order from another liability, penalty or sanction appli- 
cable under law. 


History: Laws 2012, ch. 48, § 25. IV, § 23, was effective May 16, 2012, 90 days after the ad- 
Effective dates. — Laws 2012, ch. 48 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Delayed repeals. — For delayed repeal of this section, 


__ see 61-32-31 NMSA 1978. 


61-32-31. Termination of agency life; delayed repeal. (Repealed | 
effective July 1, 2024.) 


The board of funeral services is terminated on July 1, 2023 pursuant to the provisions of the 
Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The board shall continue to operate according 
to the provisions of Section 12-9-18 NMSA 1978 until July 1, 2024. EG chives July 1, 2024, the Fu- 
neral Services Act is repealed. 


History: Laws 1998, ch. 204, § 31; 1999, ch. 284, § 22; after "July 1, 2018, the" deleted "Thanatopractice" and 


2005, ch, 208, § 24; 2011, ch. 4, § 1; 2012, ch. 48, § 24; added "Funeral Services". 
2017, ch. 52, § 20. The 2011 amendment, effective June 17, 2011, ex- 

The 2017 amendment, effective June 16, 2017, tended the life of the thanatopractice board from July 1, 
changed "July 1, 2017" to "duly 1, 2023", and changed 2011 to July 1, 2017 and changed the sunset date from 
"July 1, 2018" to "July 1, 2024" in two places. July 1, 2012 to July 1, 2018. 

The 2012 amendment, effective July 1, 2012, thanved The 2005 amendment, effective June 17, 2005, 
the name of the act and the name of the board: in the first changes the termination, operation and repeal dates. 
sentence, after "The board of", deleted "thanatopractice" ‘The 1999 amendment, effective June 18, 1999, substi- 
and added "funeral services" and in the second sentence, tuted "July 1, 2005" for "July 1, 1999" in the first sentence, 


and "July 1, 2006" for "July 1, 2000" in the last sentence. 
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61-33-1 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-33-2 


‘ARTICLE 383 | 
Utility Operators 
Sec. ; Sec. . 
61-83-1. Short title. ' 61-33-6. Certification required; prohibition. 
61-33-2. . Definitions. ,61-33-7., Suspension and revocation. 
61-33-3. Administration; enforcement, _ 61-33-8, , Prohibitions; penalty. 
61-83-4, Powers and duties of commission. 61-33-9. Variance procedures. 
61-33-5. Application requirements; fees; fund created; 61-33-10, Enforcement; compliance orders. 
endorsement, 


Recompilations, — This article, formerly designated Chapter 61, Article 33 NMSA 1978 by. the compiler in 
Chapter 61, Article 830 NMSA 1978, was redesignated as 1990 to alphabetize the article headings. 


61-33-1. Short title. 
Chapter 61, Article 33 NMSA 1978 may be cited as the "Utility Operators Certification Act". 


History: 1953 Comp., § 67-40-1, enacted by Laws The 1992 amendment, effective March 6, 1992, substi- 
1978, ch. 394, § 1; recompiled as 1978 Comp., § 61-33- tuted "Chapter 61, Article 33 NMSA 1978" for " This act". 
1; Laws 1992, ch. 44, § 1. 


61-33-2. Definitions. 


As used in the Utility Operators Certification Act [61-33-1 NMSA 1978]: 

A. "certified operator" means a person who is certified by the department as being qualified to 
operate one of the classifications of public water supply systems or public wastewater facilities; 

B. "commission" means the water quality control commission; , 

C. "department" means the department of environment; 

D. "domestic liquid waste" means human excreta and water-carried waste from typical resi- 
dential plumbing fixtures and activities, including waste from toilets, sinks, bath fixtures, clothes 
or dishwashing machines and floor drains; 

E. "domestic liquid waste treatment unit" means any system that is designed to discharge less 
than two thousand gallons per day and that is subject to rules promulgated by the environmental 
improvement board pursuant to Paragraph (3) of Subsection A of Section 74-1-8 NMSA 1978 ora 
watertight unit designed, constructed and installed to stabilize only domestic liquid waste and to 
retain solids contained in such domestic liquid waste, including septic tanks; ~ 

F. "operate" means performing any activity, function, process control decision or system in- 
tegrity decision regarding water quality or water quantity that has the potential to affect the 
proper functioning of a public water supply system or public wastewater facility or to affect human 
health, public welfare or the environment; 

G. "person" means any agency, department or instrumentality of the United States and any of its 
officers, agents or employees, the state or any agency, institution or political subdivision thereof, any 
public or private corporation, individual, partnership, association or other entity, and includes any’of- 
ficer or governing or managing body of any political subdivision or public or private corporation; 

H. "public wastewater facility" means a system of structures, equipment and processes de- 
signed to collect and treat domestic and industrial waste and dispose of the effluent, but does not 
include: 

(1) any domestic liquid waste treatment unit; or 

(2) any industrial facility subject to an industrial pretreatment program regulated by the 
United States environmental protection agency under the requirements of the federal Clean Wa- 
ter Act of 1977; and 

I. "public water supply system" means: 

(1) asystem for the provision through pipes or other constructed conveyances to the public 
of water for human consumption or domestic purposes if the system: 
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(a) has at least fifteen service connections; or . 
(b) regularly serves an average of at least twenty-five individuals at least sixty days 
of the year; and 
(2) includes any water supply source and any treatment, storage and distribution facilities 
under control of the operator of the system. 


History: 1978 Comp., § 61-33-2, enacted by Laws of public wastewater or public water supply facilities; de- 
1992, ch. 44, § 2; 2001, ch. 181, §:1; 2005, ch. 285, § 1. letes former provision of Subsection B which included the 
Federal Clean Water Act of 1977. — The federal department in the definition of the "commission" when 
Clean Water Act of 1977, referred to in Subsection H(2), the department acted under the Utility Operators Certifi- 
appears as 33 U.S.C.S, § 1251 et seq: cation Act; defines "domestic liquid waste treatment unit" 
Repeals and reenactments. — Laws 1992, ch. 44, §.2 in Subsection E to include any system that is designed 
repeals former 61-33-2 NMSA 1978, as amended by Laws to discharge less than two thousand gallons per day and 
1977, ch. 253, § 67, and enacts the above section, effective that is subject to rules promulgated by the environmental 
March 6, 1992. For provisions of former section, see 1990 improvement board pursuant to Paragraph (3) of Subsec- 
Replacement Pamphlet. tion A of Section 74-1-8 NMSA 1978; deletes aerobic treat- 
The 2005 amendment, effective July 1, 2005, changes ment units as being included in a "domestic liquid waste 
"commission" to "department", "water supply systems" to treatment unit" in Subsection E; and adds Subsection F to 
"public water supply systems" and "wastewater facilities" define "operate". 
to "public wastewater facilities" in Subsection A; deletes . The 2001 amendment, effective June 15; 2001, in 
the former definition of "certified supervisor" as a person Paragraph I(1) inserted "through pipes or other con- 
certified by the commission to operate water supply sys- structed conveyances" and deleted "piped" preceding "wa- 
tems or wastewater facilities and who performs on-site ter". 


coordinations, direction and inspection of the operations 


61-33-3. Administration; enforcement. 


A. The administration and enforcement of the Utility Operators Certification Act is vested in 
the department. 
B. The department shall: 

(1) approve and accredit schools and training programs designed to educate and qualify 
persons for certification in one of the classifications of public water supply system operators or 
public wastewater facility operators; 

(2) prepare and administer written and practical examinations, based on nationally ac- 
cepted standards, for certification of applicants as operators for one of the facility classifications 
established pursuant to Subsection A of Section 61-33-4 NMSA 1978; 

(3) enter into agreements, contracts or cooperative arrangements with persons; 

(4) . receive and accept financial and technical assistance; 

(5) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978]; and 7 

(6) issue, renew, suspend or revoke licenses or discipline a licensee in accordance with the 
Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 


History: 1958 Comp., § 67-40-38, enacted by Laws hearings; adds Subsections B(1). through: (4) to provide 


1978, ch. 394, § 3; recompiled § 61-33-3; Laws 1992, the duties of the department with respect to approval and 
ch. 44, § 3; 2005, ch. 285, § 2; 2022, ch. 39, § 101. accreditation of schools and training programs, examina- 

Cross references. — For water quality control com- tions, agreements and contracts.and financial and techni- 
mission, see 74-6-3 NMSA 1978. cal assistance. 

The 2022 amendment, effective May 18, 2022, re- The 1992 amendment, effective March 6, 1992, desig- 
quired the department of environment to promulgate nated the formerly undesignated provisions as Subsection 
rules in accordance with the State Rules Act and to issue, © A, deleted "water quality control" preceding "commission" 
renew, suspend or revoke licenses or discipline a license in in Subsection A, and added Subsection B, 
accordance with the Uniform Licensing Act; and in Sub- te, 
section B, added Paragraphs B(5) and B(6). ' ANNOTATIONS 

The 2005 amendment, effective July 1, 2005, changes Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
"commission" to "department" in Subsection A, deletes the Jur. 2d Municipal Corporations, Counties, and Other Po- 
former provision of Subsection A which provided that the —_—_jitical Subdivisions § 569; 61A Am. Jur, 2d Pollution Con- 
commission may delegate the administration and enforce- trol § 129: 78 Am. Jur, 2d Waterworks and Water Compa- 
ment of the Utility Operator Certification Act to the de- nies §§ 1, 38. 
partment except adoption of regulations and conduct of 39A C. ‘1S. Health and Environment §§ 45, 46, 131. 
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61-33-4. Powers and duties of commission. 


The commission may adopt rules relating to the administration and enforcement of the Utility 
Operators Certification Act [61-33-1 NMSA 1978]. The commission shall: 

A. adopt rules that classify public water supply systems and public ‘wastewater facilities 
based on: 

(1) size and type of system or facility; . 

(2) capacity of the system or facility based on the size of the serviced area and the number 
and size of the users to be served; 

(3). type and character of the water or wastewater to be treated; and | 

(4) physical conditions affecting the treatment plants, collection systems and distribution 
systems; ‘» 

B. adopt rules providing standards and criteria for the certification of operators based on their 
qualifications and their’ability to operate public water supply systems or public wastewater facili- 
ties of the various classifications; 

C. appoint a seven-member board from. certified operators to function with the commission to 
establish qualifications of operators, classify public water supply systems and public wastewater 
facilities, adopt rules and advise the department on the administration of the Utility, Operators 
Certification Act. Two board members selected by the board shall sit as commission ied on 
matters to which that act is applicable; 

D. adopt and file under the State Rules Act (14-4 4- 1 NMSA 1978] rales necessary fore carry ont 
the provisions of the Utility Operators Certification Act; and 

E, adopt rules providing criteria for identifying the minimum number of certified operators 
needed to operate the various classifications of public water supply systems or public wastewater 
facilities in order to protect human health, public welfare or the environment. 


History: 1953 Comp., § 67-40-4, enacted by Laws the examinations; deletes former Subsection E which re- 


1973, ch. 394, § 4; 1979, ch. 147, § 1; recompiled § 61- lated to agreements and contracts; deletes former Subsec- 
83-4; Laws 1992, ch. 44, § 4; 2005, ch. '285,§ 3. | ’' “tion F which related to financial and technical assistance; 
Cross references. — For the Uniform Licensing Act, deletes the former provision; adds Subsection E to provide 
see 61-1-1 NMSA 1978. that the commission shall adopt rules providing criteria 
The 2005 amendment, effective July 1, 2005, provides for identifying the minimum number of certified operators 
that the commission may adopt rules relating the admin- to operate various classifications of public water supply 
istration and enforcement of the Utility Operators Certi- systems and public wastewater facilities to protect human 
fication Act; deletes the former provision in subsection A health, public welfare or the environment, 
that the rules classify systems and facilities into catego- ' The 1992 amendment, effective March 6, 1992, sub- 
ries for each type of utility; changes "plant operators" to stituted "that" for "which" and deleted "four" preceding 
"operators" in Subsection B; deletes the former provision , "categories" in the introductory paragraph of Subsection 
in Subsection B that standards and criteria relate to qual- A, inserted ", collection systems" in Subsection A(4), sub- 
ifications and abilities to supervise systems and facili- stituted "Certification" for "Certifications" in the first sen- 
ties; deletes the former provisions of Subsection C which © tence of Subsection G, substituted "public water supply 
related to the approval and accreditation of schools and systems" for "water systems" several times throughout 
training program and which provided that the board be the section, and inserted "public" preceding "wastewater 
appointed from certified public waste supply system op- facilities" several times throughout the section. 
erators and public wastewater facility operators provides 
in Subsection C that the board shall classify public water ANNOTATIONS 
systems and public wastewater facilities and advise the ae , 
department; deletes former Subséction D which related to Paina hla ier § ao oa PESTER gene 


61- 33. 5. Application requirements; fees; fund created; endorsement, 


A. An applicant for certification as a certified operator shall: 
(1) make application on forms furnished by the department; ' 
(2) submit evidence satisfactory to the department that the applicant has io ot the age 
of majority; and 
(3). except as provided i in Section 61-1-34 NMSA 1978, pay in aie anita ti the department 
fees set by rule not to exceed: 


i 


(a) for examination for certification in each classification ......c.cssssesescsee0e. $100; 

(b) for renewal of a certificate after a period set by rule ...........cccseesesecseeees $40.00; and 

(c) for issuance of a certificate by endorsement ............:cccccsccccceesserentseceseess $100. 
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B. Fees collected pursuant to Subsection A of this section shall-be: deposited with the state 
treasurer in the "public water supply system operator and public wastewater facility operator 
fund", hereby created. The fund shall be used solely for 'the purpose of administering and enforc- 
ing the Utility Operators Certification Act [Chapter 61, Article 33 NMSA 1978]. The fund shall be 
administered by the department. Money in the fund shall be retained by the department for use, 
subject to appropriation by the legislature. Balances in the fund at the end of any fiscal year shall 
not revert-to the general fund, but shall accrue to the credit of the fund: Earnings on the fund shall 
be credited to the fund. 

C. The department may, in its discretion, endorse for certification without examination an op- 
erator who submits evidence satisfactory to the department that the applicant has reached the 
age of majority and holds a valid license or certification in any’ state, sige or iss 3 jurisdic- 
tion having standards equal to or exceeding those of New Mexico. 

D. Fees shall not be increased more than once per calendar year. The first increase of the fees 
shall not-result in any fee greater than thirty dollars ($30.00). Any subsequent i increase of the fees 
shall not be more than five percent of the existing fee. 


History: 1953 Comp., § 67-40-5, enacted by Laws in Subsection B'that the fund shall’be used to make neces- 
1978, ch. 894, § 5; recompiled as 1978 Comp., § 61-33- sary refunds and that at the end of each month fees in the 


5; Laws 1992, ch. 44, § 5; 2005, ch. 285, § 4; 2021, ch. fund after refund shall be transferred to the general fund; 
92, § 17, provides in Subsection B that the fund shall be used to ad- 
‘Cross references. — For age of majority; see 12-2A-3 minister and enforce the Utility Operators Certification Act, 
and 28-6-1 NMSA ‘1978. shall be administered by the department; money in the fund 
For the Parental Responsibility er see Chapter 40, Ar- shall be retained by the department for use subject to ap- 
ticle 5A NMSA 1978. propriation by the legislature, balances in the fund at the 
The 2021 amendment, effective June 18, 2021, pro- end of a fiscal year shall not revert and earnings shall be 
vided for the waiver of certified operator certification fees credited to the fund; changes "commission" to:"department" 
for military service members and veterans; and in Subsec- in Subsection C; deletes the former provision in Subsection 
tion A, Paragraph,A(3), added "except as provided in Sec- C that certification related to’a public water supply system 
tion 61-1-34 NMSA 1978". operator or public wastewater facility operator who met the 
The 2005 amendment, effective July 1, 2005, changes qualifications in Subsection A(2) of this section; provides in 
"public waste supply system operator or public wastewater Subsection C that the operator must submit evidence sat- 
facility operator" to "certified operator" in Subsection A; isfactory to the department that the applicant has reached 
changes "commission" to "department" in Subsections A(1) the age of majority; and adds Subsection D to provide that 
through (3); deletes the former provision in Subsection A(3) fees shall not be increased more than once each year, the 
(a) the certification is for a public water supply system op- first increase shall not:result in a fee greater than $30 and 
erator or a public wastewater facility operator; increases the | - subsequent increases shall not be more than five percent of 
fee in Subsection A(3)(a) from $25 to $100; deletes the $10 existing fees, 
fee for issuance of a certificate in Subsection A(3); deletes the The 1992 amendment, effective March 6, 1992, redesig- 
reference to the annual renewal of a certificate in Subsec- nated former Subsection A(4) as present Subsection B while 
tion A(3)(b); provides that the renewal of a certificate shall making minor stylistic changes therein, redesignated former 
be after a period set by rule in Subsection A(3)b); increases Subsection B as present Subsection C, substituted "pub- 
the fee for renewal of a certificate in Subsection A(3)(b) from lic water supply system" for "water system" several times 
$10.to $40; increases the fee for issuance ofa certificate by © throughout the section, and inserted "public’ preceding 
endorsement from $25 to $100; deletes the former provision "wastewater facility" several times throughout the section. 


61-33-6. Certification required; prohibition. 


It is unlawful to operate or allow the operation of a public water’supply system or public waste- 
water facility unless the system or facility is operated by or under the supervision of a certified 
operator who meets or exceeds the appropriate certification level. 


History: 1953 Comp., § 67-40-6, enacted by Laws be", substituted "public water supply system" for "water 


1973, ch. 394, § 6; recompiled as 1978 Comp., § 61-33- system’ several times throughout the section, inserted 
6; Laws 1992, ch. 44, § 6; 2005, ch. 285, § 5. "public" preceding "wastewater facility" several times 

The 2005 amendment, effective July 1, 2005, deletes throughout the section, deleted "for public or commercial 
former references to public water supply system and pub- use serving twenty-five hundred persons or more after 
lic wastewater facility; provides that it is unlawful to al- July 1, 1976" preceding "unless", and deleted former Sub- 
low the operation of a system or facility unless it:is oper- section B relating to present plant operators. 


ated or supervised by a certified operator who meets or 


exceeds the appropriate certification level. ANNOTATIONS 

The 1992 amendment, effective March 6, 1992, de- Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
leted "present plant operators" at the end of the section Jur. 2d Licenses and Permits §§ 1, 4. 
catchline, deleted the former Subsection A designation at 53 O.d.8. Licenses § 30. 


the beginning of the section, substituted "it is" for "it shall 
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61-33-7. Suspension and revocation. 


The department,in accordance with the provisions of the Uniform Licensing Act.[61-1-1 NMSA 
1978] relating to notice and hearing, may suspend or revoke a certification upon the grounds that 
the certified operator: 

A. committed fraud or deceit in procuring the certification; 

B. committed gross incompetence in the operation of a public water supply system or oubite 
wastewater facility; 

C. was derelict in the performance of a duty as a certified operator; . 

D... performed in the capacity of a higher classification of certified operator than that in which 
the operator is certified, except under the direct supervision of a certified operator who meets or 
exceeds the appropriate certification level for that classification of public water supply system or 
public wastewater facility; or 

EK. is convicted of any violation of Section 61-33-8 NMSA 1978 or any sate or federal water 
quality statutes. 


History: 1953 Comp., § 67-40-7, enacted by Laws of certified operator than the operator is certified, except 
1973, ch. 394, § 7; recompiled as 1978 Comp., § 61-33- under the direct supervision of a certified operator who 
7; Laws 1992, ch. 44, § 7; 2005, ch: 285, § 6. meets or exceeds the appropriate certification level. 

The 2005 amendment, effective July 1, 2005, changes The 1992 amendment, effective March 6, 1992, added 
"commission" to "department"; provides that the depart- Subsection E, substituted "public water supply system" 
ment may suspend or revoke a certification; changes "is for "water system" several times throughout the section, 
guilty of" to "committed" in Subsections A and B; deletes and inserted "public" preceding "wastewater facility" sev- 
the former provision in Subsection B that the operator eral times throughout the section. 
was grossly incompetent in the supervision of the class of 
system or facility that he is certified to supervise or oper- ANNOTATIONS 
ate; deletes the former references to public water system Am/Jur2d, AUR and’C.dS) references: 51 Am! 
operator or public wastewater facility operator in Sub- Sar 2d Tidsnéed and Permits §§ 58 to 62. 
section C, deletes the former references to public water Bias of members of license revocation board, 97 
system operator or public wastewater facility operator in A.L.R.2d 1210. 

Subsection D; and provides in Subsection D that the op- 53 O.J.8. Licenses § 50 et seq. 


erator performed in a capacity of a higher classification 


61-33-8. Prohibitions; penalty.’ 


A. Itis unlawful for any person not certified as an operator to: 
(1) use the title "certified operator" or words of similar import in connection with the per- 
son's employment; 
(2) represent himself as a certified operator; or 
(3). perform the duties of a certified operator, except under the direct supervision of a cer- 
tified operator who meets or exceeds the appropriate certification level for that classification of 
public water supply system or public wastewater facility. 
B. Any violation of the provisions of this section is a misdemeanor. 


History: 1953 Comp., § 67-40-8, enacted by Laws The 1992 amendment, effective March 6, 1992, substi- 
1973, ch. 394, § 8; recompiled as 1978 Comp., § 61-33- tuted "person who operates a public water supply system 
8; Laws 1992, ch. 44, § 8; 2005, ch. 285, § 7. or public wastewater facility" for "person, instrumentality 

The 2005 amendment, effective July 1, 2005, deletes of the state or instrumentality of any political subdivision 
references in Subsection A to public water supply system of the state expending any public funds" in Subsection B, 
and public wastewater facility and to the supervisor of substituted "public water supply system" for "water sys- 
such systems and facilities; provides in Subsection A that tem" several times throughout the section, and inserted 
it is unlawful to perform prohibited action except under "public" preceding "wastewater facility" several times 
the direct supervision of a certified operator who meets throughout the section. 
or exceeds the appropriate certification level for that clas- 
sification of system or facility; and deletes the former pro- . ANN OTATIONS 
vision of Subsection B which provided that it is unlawful Am, dur, 2d, A.L.R: and: C.J.8. references. — 61A 
for a persons who operates a public water supply system Am iduay2d otbailer Control § 594. 


or public wastewater facility to employ a supervisor or op- 


bod eng. hits Hdk Gaon aD Validity of state statutory provision permitting admin 


istrative agency to impose monetary penalties for viola- 
tion of environmental pollution statute, 81 A.L.R.38d 1258, 
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61-33-9. Variance procedures. 


A. The commission shall establish by regulation a variance procedure for public water supply 
system and public wastewater facility operating authorities. 

B. Any variance procedure established by the.commission shall not allow an operating authority 
more than six months to obtain the service of a certified operator, except the commission may give a 
variance not to exceed eighteen months if the operator in charge is involved in a training course that 
will bring his level of competency to the level required within the eighteen-month period. 


History: 1953 Comp., § 67-40-9, enacted by Laws The 1992 amendment, effective March 6, 1992, twice 
1973, ch. 394, § 9; recompiled as 1978 Comp., § 61-33- inserted "public" in Subsection A, 
9; Laws 1992, ch. 44, § 9. 


61-33-10. Enforcement; compliance orders. 


A. Whenever, on the basis of any information, the department determines that a person has 
violated, is violating or threatens to violate any requirement of the Utility Operators Certification 
Act [61-33-1 NMSA 1978], any rule adopted pursuant to that act or any condition of a certification 
issued under that act, the department may: 

(1) issue a compliance order stating with reasonable specificity the nature of the violation 
or threatened violation and either requiring compliance immediately or within a specified time 
period or assessing a civil penalty for any past or current violation, or both; or 

(2) commence a civil action in district court for appropriate relief, including a temporary 
or permanent injunction. 

B. Any penalty assessed in the compliance order shall not exceed two thousand five hundred 
dollars ($2,500) per day for each violation of any provision of the Utility Operators Certification 
Act, any rule adopted pursuant to the provisions of that act or any condition of a certification is- 
sued under that act. 

C. In assessing any penalty authorized by this section, the department shall take into account 
the seriousness of the violation, any good faith efforts to comply with the applicable requirements 
and other relevant factors. 

D. if a violator fails to take corrective actions within the time specified in a compliance order, 
the department may assess a civil penalty of not more than five thousand dollars ($5,000) for each 
day of continued noncompliance with the compliance order. 

E. Any compliance order issued by the department pursuant to this section shall become final 
unless, no later than thirty days after the compliance order is served, any person named in the 
compliance order submits a written request to the department for a public hearing. Upon receiv- 
ing a request, the department shall promptly conduct a public hearing. A complete record of the 
proceedings shall be made and preserved. 

F. The department may appoint a hearing officer to preside over the public hearing held pursu- 
ant to this section. If a hearing officer is appointed, the hearing officer shall forward a recommen- 
dation based upon the record to the secretary of environment, who shall make the final decision. 

G. In connection with any proceeding pursuant to the provisions of this section, the depart- 
ment may: 

(1) adopt rules for discovery procedures; and 

(2) issue subpoenas for the attendance and testimony of witnesses and the production of 
relevant papers, books and documents. 

H. A person aggrieved by an adverse final decision of the secretary may appeal the decision to 
the commission, The appeal shall be on the record. The commission may, upon motion by a party, re- 
ceive either oral or written arguments by the parties limited to the evidence contained in the record. 

I. All penalties collected pursuant to this section shall be deposited in the general fund to the 
credit of the current school fund. 


History: Laws 1992, ch. 44, § 10; 2005, ch. 285, § 8. that a complete record of the proceedings shall be made 

The 2005 amendment, effective July 1, 2005, changed and preserved; provided in Subsection F that if a hear- 

"commission" to "department"; provided in Subsection E ing officer is appointed, the hearing officer shall forward 
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a recommendation to the secretary of environment; added that the commission may receive oral.or written argu- 
Subsection H to provide that an aggrieved party may ap- ment; and provided in Subsection I that all penalties shall 
peal the decision of the secretary to the commission and be credited to the current school fund. 


ARTICLE 34: 
Signed Language Interpreting Practices 


Sec. Sec, : 

61-34-1, Short title. ) 61-34-10, License renewal. 

61-34-2, Definitions. 61-34-11. Fees. 

61-34-38. Scope of practice. 61-34-12. Uniform licensing act. 

61-34-4, License required, 61-34-13, Fund created. 

61-34-5. Exemptions. 61-34-14. License denial, suspension or revocation. 
61-384-6, Confidential communication, 61-34-15. Penalties. 

61-34-7, Board created. 61-34-16, Criminal Offender Employment Act. © 
61-34-8, Board powers and duties, 61-34-17. Repealed. 

61-34-9, Requirements for licensure. 


61-34-1. Short title. | it 
Chapter 61, Article 34 NMSA 1978 may be cited as the "Signed Language Interpreting Practices Act”. 


History: Laws 2007, ch. 248, § 1; 2013, ch. 166, § 6. Interpreting Practices Act; and at the beginning of the 
The 2013 amendment, effective June 14, 2013, added sentence, deleted "Sections 1 through 17 of this act" and 
the NMSA chapter and article for the Signed Language added "Chapter 61, Article 34 NMSA 1978". 


61-34-2. Definitions. 


As used in the Signed Language Interpreting Practices Act: 
A. "board" means the signed language interpreting practices board; 
B. "consumer" means a person using the services of a signed language interpreter; 
C. "deaf, hard-of-hearing or deaf-blind person" means a person who has either no hearing or 
who has significant hearing loss; . | 
D. "department" means the regulation and licensing department; 
K. "interpreter" means a person who sha banin interpreting; 
F. "interpreter education program" or "interpreter preparation program" means: 
(1) a post-secondary degree program of at least two year's duration accredited by the state 
or similar accreditation by another state, district or territory; or 
(2) a substantially equivalent education program approved by the board; and 
G. “interpreting” means the process of providing accessible communication between deaf, hard- 
of-hearing or deaf-blind persons and hearing persons, including; 
(1) communication between signed language and spoken language; or 
(2) ' other modalities such as visual, gestural and tactile methods, not to include written 
communication. 


History: Laws 2007, ch. 248, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-3. Scope of practice. 


For the purposes of the Signed Language Practices Act, a person is interpreting if the person 
advertises, offers to practice, is employed in a position described as interpreting or holds out to the 
public or represents in any manner that the person is an interpreter in this state. 


History: Laws 2007, ch, 248, § 3, IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision; but, pursuant to N.M. Const., art. 
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61-34-4. License required. 


Unless licensed pursuant to the Signed Language Interpreting Practices Act, a.person shall not: 
A. »practice as an interpreter or perform interpreting services: 

(1) for compensation or where compensation could be reasonably expected; or 

(2) where effective communication is mandated by state or federal law; 

B. use the title of interpreter or make any representation as being an interpreter, or use any 
other title, abbreviation, letters, figures, signs or devices that indicate the person is licensed to 
practice interpreting; or 

C. advertise or make any representation to the public or in any manner that the person is li- 
censed to provide interpreting services. 


History: Laws 2007, ch. 248, $4, IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-5. Exemptions. 


The Signed Language Interpreting Practices Act does not apply to: 

A. nonresident interpreters working in New Mexico less than thirty calendar days per year; 

B. interpreting in religious or spiritual settings; 

C. interpreting in informal settings for friends, families or guests; 

D. inverpreting in emergency situations where the deaf, hard-of- hearing or deaf-blind person 
or that person's legal representative decides that the delay necessary to obtain a licensed inter- 
preter is likely to cause injury or loss to the consumer; 

EK. the activities or services of a supervised interpreter intern or student in training who is 
enrolled in an interpreter education program, interpreter preparation program, or a program of 
study in signed language interpreting at an accredited institution of higher learning approved by 
the board; or: 

F, ‘multilingual interpreting 4 in order fo sicadtcl tabs the personal choice of the consumer. 


History: Laws 2007, ch. 248, § 5. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch, 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const,, art. 


61-34-6. Confidential communication. 


A. A communication is confidential when it is not intended to be disclosed to third persons 
other than those present to further the interest of the person requiring the interpreting. 

B. A licensed signed language interpreter shall not. disclose confidential information obtained 
in the course of professional services. 


History: Laws 2007, ch. 248, § 6. IV, § 28, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-7. Board created. 


A. The "signed language interpreting practices board" is created. 

B. .The board.is administratively attached to the department with administrative staff pro- 
vided by the department. 

C. The governor shall appoint the members to serve on the board. 

D. The board shall consist of seven members, at least two of whom are from each henerpasiogel 
district, as follows: 

(1) two licensed community interpreters and two licensed educational interpreters, at 

least one of whom is a deaf or hard-of-hearing person; 
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(2) two deaf, hard-of-hearing, deaf-blind persons who are regular consumers of signed lan 
guage interpreting services; and 

(8) one person representing the general public who has never been a licensed signed lan- 
guage interpreter and has no financial interest ‘in the profession of signed language interpreting. 

E. Members shall serve for staggered terms of three years each, except that the initial board 
shall be appointed so that the terms of three oe eda June 80, 2009 and tite terms of four 
members expire June 30, 2010. 

F, Vacancies shall be filled by ipbointieht by the governor for iia! uneapirel toPld within 
ninety days of the vacancy. Board members shall serve until their successors have — appointed 
and qualified. 

G. Members shall be paid per diem and ee as provided in the Per Diem and Mileage Act 
[10-8-1 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

H. No member shall serve more than two consecutive terms. A member failing to attend three 
meetings, after proper notice, shall be recommended for removal as a board member unless ex- 
cused for reasons set forth in board rules. 

I. The board shall elect a chair and other officers as it deems necessary to administer its duties. 

J. The board shall hold at least two meetings annually and additional meetings as the board 
deems necessary. The additional meetings may be held upon call of the chair or upon written 
request of four members. Four members of the board, including the public member, constitutes a 
quorum to conduct business. 


History: Laws 2007, ch. 248, § 7. . ‘IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


61-34-8. Board powers and duties. 


A. The board shall: 
(1) administer and enforce provisions of the Signed partes Interpreting Practices Act; 
(2)' promulgate rules in accordance with the State Rules Act:[Chapter 14, Article 4. NMSA 
1978] setting forth the qualifications of applicants for licensure and the provisions for the admin- 
istration of examinations and the issuance, renewal, suspension or revocation of licenses; 
(3) evaluate the qualifications of applicants for licensure and issue licenses; 
(4) promulgate rules to effectively carry out and enforce the provisions of the Signed Lan- 
guage Interpreting Practices Act; 
(5) submit an annual budget for each fiscal year to the department; 
(6) maintain a record of all proceedings; and 
(7) provide an annual report to the governor. 
B. The board may refuse, suspend or revoke a license of an interpreter, conduct investigations, 
issue subpoenas and hold hearings as provided in the Uniform Licensing Act [Chapter 61, Article 
1 NMSA 1978]. 


History: Laws 2007, ch. 248, § 8; 2022, ch. 39, § 102. when promulgating rules; and in Subsection A, Paragraph 
The 2022 amendment, effective May 18, 2022, clari- A(2), after "promulgate rules", added "in accordance with 
fied that the signed language interpreting practices board the State Rules Act", and in Paragraph A(4), after "pro- 
is required to follow the provisions of the State Rules Act mulgate rules", deleted "pursuant to the State Rules Act". 


61-34-9. Requirements for licensure. 


A, The board shall issue a license as a community signed language interpreter to a person who: 
(1) files a completed application that is accompanied by the required fees; and 
(2) submits satisfactory evidence that the person: 
(a) has reached the age of majority; 
(b) is of good moral character; 
(c) has completed all educational requirements established by the board; and 
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(d) holds certification under a nationally recognized signed language interpreters or- 
ganization or by an equivalent organization as defined by rule of the board. 

B. The board shall issue a license as an educational Bree alice interpreter to a person 
who: 

(1) files a completed application that is Pasiisaniad by the required fees; and 
(2) submits satisfactory evidence that the person: 
(a) has reached the age of majority; 
(b) is of good moral character; 
(c) has completed all educational requirements established by the board; and 
(d) provides evidence of passing a skill assessment exam as established by rule. 

C, The board shall issue a one-time, five-year provisional license to a person not meeting the 
community signed language interpreter or educational signed language interpreter requirements 
for licensure as a signed language interpreter pursuant to the Signed Language Interpreting 
Practices Act [61-34-1 NMSA 1978] if the person: 

en (1) has completed an interpreter education program or interpreter preparation program; 
or 

(2) is employed as a community signed language interpreter or an educational signed lan- 
guage interpreter at the time that act becomes effective. 


“History: Laws 2007, ch. 248, § 9.” “IV, § 28, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch.'248 contained ‘no adjournment of the legislature. 
effective date provision, but, pursuant to;N.M. Const,, art... 


61-34-10. License renewal. 


A. Notwithstanding Subsection B of Section 8 [61-34-8 NMSA 1978] of the Signed Language 
Interpreting Practices Act, a licensee may renew a license every two years by submitting a com- 
pleted renewal application provided by the board. 

B. The board may require continuing education for license renewal as established by rule. 

C. Ifa license is not renewed by the expiration date; the license shall be’ considered expired, 
and the licensee shall refrain from practicing. The licensee may renew within a sixty-day grace pe- 
riod, which begins the first day the license expires, by submitting payment of the renewal fee and 
a late fee and complying with all renewal requirements. Upon renewal of the license, the licensee 
may resume practice. 

D. The board may issue rules providing for the inactive status of licenses. 


History: Laws 2007, ch. 248, § 10. TV, $23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no ‘adjournment of the legislature. 
effective date provision, but, pursuant to N.M.,Const., art. , ‘ip P 


61-34-11. Fees. 


‘Except as provided in Setters 61-1-34 ss 1978, the bard may, by pap establish a schedule 
of fees as follows: 
A. -an initial notirefindable biennial licensure fee not to exeeed two hundred fifty dollars 
($250); 
B.S rpnipfatidable biennial license albeit fee nit to exceed vo hundred dollars ($200); 
C. an initial nonrefundable annual provisional licensure fee not to exceed bes hundred dollars 
($200); and 
D. an annual nonrefundable itivieiioril licensure renéival fee not to saceodl one hundred. dol- 
lars ($100) limited to five years that the licensee may renew. 


History: Laws 2007, ch. 248, § 11; 2020, ch, 6, § 60. children, and for certain’veterans; and in the introduc- 
The 2020 amendment; effective July 1, 2020, pro- tory clause, added "Except as provided i in Section 61-1-34 
vided an exception to the licensure fee for qualified NMSA.1978"', 


military service members, their spouses and dependent 
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61-34-12. Uniform licensing act. 


The Signed Language Interpreting Practices Act is enforceable according to the procedures set 
forth in the Uniform Licensing Act [61-1-1 NMSA 1978]. 


History: Laws 2007, ch. 248, § 12. _ IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch, 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-13. Fund created. 


A. The "signed language interpreting practices fund" is created in the state treasury. 

B. All money received by the board under the Signed Language Interpreting Practices Act 
shall be deposited with the state treasurer for credit to the signed language interpreting practices 
fund. The fund consists of fees as provided in the Signed Language Interpreting Practices Act and 
money received from the telecommunications access fund. The state treasurer shall invest the 
fund as other state funds are invested. Earnings from investment of the fund shall be credited to 
the fund, Any unexpended or unencumbered balance remaining at the end of a fiscal year shall 
not revert. 

C. Money in the fund is subject to appropriation by the legislature to be used only for purposes 
of carrying out the provisions of the Signed Language Interpreting Practices Act. 

D. Disbursements from the fund shall be made upon warrants drawn by the secretary of fi- 
nance and administration pursuant to vouchers signed by the superintendent of regulation and 
licensing. 


History: Laws 2007, ch. 248, § 13. IV, § 23, was effective June 15, 2007, 90 days’ after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-14. License denial, suspension or revocation. 


A. In accordance with procedures contained in the Uniform Licensing Act [61-1-1 NMSA 1978], 
the board may deny, revoke or suspend a license held or applied for under the Signed Language 
Interpreting Practices Act, upon grounds that the licensee or applicant: 

(1) is guilty of fraud or deceit in procuring or attempting to procure a license; 

(2) is guilty of gross incompetence; 

(3) is guilty of unprofessional or unethical conduct as defined by rule of the board; 

(4) uses untruthful or misleading advertising; 

(5) is habitually or excessively using controlled substances or alcohol to such a degree the 
licensee or applicant is rendered unfit to practice as a signed language interpreter pursuant to the 
Signed Language Interpreting Practices Act; 

(6) has violated the Signed Language Interpreting Practices Act; 

(7). is guilty of aiding and abetting a person not licensed to practice signed language inter- 
preting pursuant to the Signed Language Interpreting Practices Act; or 

(8) as evidenced by a certified copy of the record of jurisdiction, has had a lideniaa; certifi- 
cate or registration to practice signed language interpreting revoked, suspended or denied in any 
state or territory of the United States for actions pursuant to this section. 

B. Disciplinary proceedings may be initiated by a complaint of a person, inchading members of 
the board, and shall conform with the provisions of the Uniform Licensing Act. 

C. A person filing a complaint shall be immune from liability arising out of civil action if the 
complaint is filed in good faith and without actual malice. 


History: Laws 2007, ch. 248, §.14. IV, § 23, was effective June’ 15, 2007, 90. days aster the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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61-34-15. Penalties. 


A person who violates a provision of the Signed Language Interpreting Practices Act is guilty 
of a misdemeanor and upon conviction shall be sentenced pursuant to Section 31-19-1 NMSA 
1978. 


History: Laws 2007, ch. 248, § 15. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


61-34-16, Criminal Offender Employment Act. 


The provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978] shall govern 
any consideration of criminal records required or permitted by the Signed Language Interpreting 
Practices Act. 


History: Laws 2007, ch. 248, § 16. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 248 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M.Const., art. 


61-34-17. Repealed. 


Repealed. — Laws 2013, ch. 166, § 10 repealed 61-34- Interpreting Practices: Act, effective June 14, 2013. For 
17 NMSA 1978, as enacted by Laws 2007, ch. 248, § 17, provisions of former section; see. the: 2012 NMSA 1978 
relating to the delayed repeal of the Signed Language NMOneSource.com. ' 

e e 
Unlicensed Health Care Practice 
Sec. | Sec, 
61-35-1. Short title, 61-35-6, Applicability. 
61-35-2. Definitions. ' 61-35-7. Disciplinary actions. 
61-35-3. Licensing exemption. 61-35-8. Duties of the superintendent. 


61-35-4. Prohibited acts. 
61-35-5. Complementary and alternative health care 
practitioner; duties. 


This act may be cited as the "Unlicensed Health Care Practice Act". . 


History: Laws 2009, ch. 141, § 1. ; Severability. — Laws 2009, ch. 141, § 9 provided that 

Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 
2009. shall not be affected. 


61-35-2. Definitions. 


A. "complementary and alternative health care practitioner" means an individual who pro- 
vides complementary and alternative health care services; 

B. "complementary and alternative health care service" means the broad domain of comple- 
mentary and alternative healing methods and treatments including the following practices and 
excluding the practice of naturopathic medicine by an individual licensed as a naturopathic 
doctor pursuant to the Naturopathic Doctors' Practice Act [61-12G-1 through 61-12G-13 NMSA 
1978]: 
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(1) anthroposophy; 

(2) aromatherapy; 

(8) ayurveda; © 2 O% 

(4) culturally traditional rsalinis practices, including ECR by a curandera, sobadora, 
partera, medica and arbolaira, and healing traditions, including plant medicines and foods, prayer, 
ceremony and song; 

(5) detoxification practices and therapies; 

(6) energetic healing; 3 

(7) folk practices; 

(8) Gerson therapy and colostrum therapy; 

(9) healing practices utilizing food, dietary supplements, nutrients and the physical forces 
of heat, cold, water, touch and light; , 

(10) healing touch; 

(11) herbology or herbalism; 

(12) homeopathy; 

(13), meditation; | 

(14) mind-body healing practices; / “ ) 

(15) naturopathy; provided that "naturopathy" does not include the practice of naturo- 
pathic medicine by an individual licensed as a naturopathic doctor pursuant to the Naturopathic 
Doctors' Practice Act; 

(16) nondiagnostic iridology; 

(17) - noninvasive instrumentalities; 

(18) polarity therapy; and 

(19) holistic kinesiology and other muscle testing techniques; 

C. "controlled substance" means a drug or substance listed in Schedules I through V of the 
Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] or rules adopted pursuant to that 
act; 

D. "conventional medical diagnosis" means a ee term that i is commonly used and under- 
stood in conventional western medicine; | 

E. "dangerous drug" means a drug that is Pea ed by an Saabs federal or state law or rule 
to be dispensed pursuant to a prescription; that is restricted to use by licensed practitioners; or 
that is required by federal law to be labeled with any of the following statements prior to being 
dispensed or delivered: 

(1) "Caution: federal law prohibits dispensing without prescription."; 

(2) "Caution; federal law restricts this drug to use by or on the order of a licensed veteri- 
narian."; or . 

(3) "Rx only; 

F. "department" means the regulation and licensing department; . 

G. "health care practitioner" means an individual who provides health care Soruitek: 

H. "health care service" means any service relating to the physical and mental health and 
wellness of an individual; and 

I, “sexual contact" means touching the primary genital area, groin, anus, buttocks or breast of 
a patient or allowing a patient to touch another's primary genital area, groin, anus, buttocks. or 
breast and includes sexual intercourse, cunnilingus, fellatio or anal intercourse, whether or not 
there is any emission, or introducing any object into the genital or anal openings of another. 


fs" 


History: Laws 2009, ch, 141, § 2; 2019, ch, 244, § 18. naturopathic doctor pursuant to the Naturopathic Doc- 

The 2019 amendment, effective June 14, 2019, ex- tors' Practice Act", and in Paragraph B(15), after "natu- 
cluded the practice of naturopathic medicine from the def- ropathy;", added "provided that ‘naturopathy’ does not 
inition of complementary and alternative healing meth- include the practice of naturopathic medicine by an indi- 
ods. and. treatments. as used in the Unlicensed Health vidual licensed as a naturopathic doctor pursuant to the 
Care Practice Act, and provided that "naturopathy" does Naturopathic Doctors' Practice Act;". 
not include the practice of naturopathic medicine; in’ Sub- Severability. — Laws 2009, ch. 141, § 9 provided that 
section: B, in. the: introductory clause, after "including’, if any part or application of this act is held invalid, the 
added ''the following practices and excluding the practice . . remainder or its application to other situations or persons 
of naturopathic medicine by an individual licensed as a shall not be affected. 
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61-35-3. Licensing exemption. 


A complementary and alternative health care practitioner who is not licensed, certified or reg- 
istered in New Mexico as a health care practitioner shall not be in violation of any licensing law 
relating to health care services pursuant to Chapter 61 NMSA 1978 unless that individual: 

A. engages. in any activity prohibited in Section 4 [61-35-4 NMSA 1978] of the Unlicensed 
Health Care Practice Act; or 

B. fails to fulfill the duties set forth in Section 5 [61-35-5 NMSA 1978] of the Unlicensed Health 
Care Practice Act. 


History: Laws 2009, ch. 141, § 3. Severability, — Laws 2009, ch. 141, § 9 provided that 


Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 


2009. shall not be affected. 


61-35-4. Prohibited acts. 


A complementary and alternative health care > practitioner shall not: 
perform surgery on an individual; 
set fractures on an individual; 
administer x-ray radiation to an individual; 
prescribe or dispense dangerous drugs or controlled substances to an individual; 
directly manipulate the joints or spine of an individual, 
physically invade the body except for the use of non-prescription topical creams, oils, salves, 
Giataianie! tinctures or any other preparations that may penetrate the skin without causing harm; 

G, make a recommendation to discontinue current medical treatment prescribed by a licensed 
health care practitioner; 

H. make a specific conventional medical diagnosis; 

I. have sexual contact with a current patient or former patient within one year of rendering 
service; 

J. falsely advertise or provide false information in documents described in Subsection A of Sec- 
tion 5 [61-35-5 NMSA 1978] of the Unlicensed Health Care Practice Act; 

K. illegally use dangerous drugs or controlled substances; 

‘L. reveal confidential information of a patient without the patient's written consent; 

M. engage in fee splitting or kickbacks for referrals; 

N. refer to the practitioner's self as a licensed doctor or physician or other cease eal title 
pursuant to Chapter 61 NMSA 1978; or 

O.. perform massage therapy on an individual pursuant to the Massage Therapy Practice Act 
[61-12C-1 NMSA 1978]. 


ARO Ob > 


History: Laws 2009, ch, 141, § 4. Severability. — Laws:2009, ch. 141,.§ 9 provided that 

Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 
2009. shall not be affected. 


61-35-5. Complementary and alternative health care practitioner; 
duties. 


Except for persons providing health care services pursuant to Section 61-6-17 NMSA 1978 or to 
employees or persons acting pursuant to the direction of licensed health care facilities or licensed 
health care providers while working within the scope of their employment or direction, a comple- 
mentary and alternative health care practitioner shall: : 

A. provide to a patient prior to rendering services a patient information document, either in 
writing in plain language that the patient understands or, if the patient cannot read, orally in a 
language the patient understands, containing the following: 
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(1) the complementary and alternative health care practitioner's name, title and business 
address and telephone number; 

(2) astatement that the complementary and alternative health care practitioner is mee a 
health care practitioner licensed by the state of New Mexico; 

(8) a statement that the treatment to be provided by the complementary and alterna- 
tive health care practitioner is complementary or alternative to health care services S'provided by 
health care practitioners licensed by the state of New Mexico; 

(4) the nature and expected results of the complementary and bi 3 health care ser- 
vices to be provided; 

(5) the complementary and alternative health care practitioner's Ei education, train- 
ing, experience or other qualifications regarding the complementary and alternative health care 
services to be provided; 

(6) the complementary and alternative health care practitioner's “foes per unit of service 
and method of billing for such fees and a statement that the patient has a right to reasonable no- 
tice of changes in complementary and alternative health care services or charges for romplemen: 
tary and alternative health care services; 

(7) a notice that the patient has a right to complete and current, information concern- 
ing the complementary and alternative health care practitioner's assessment and recommended 
complementary and alternative health care services that are to be provided, including the ex- 
pected duration of the complementary and alternative health care services to be provided and 
the patient's right to be allowed access to the patient's records and written information from the 
patient's records; | ! 

(8) astatement that patient records and transactions with the complementary and alter- 
native health care practitioner are confidential unless the release of these records is authorized in 
writing by the patient or otherwise provided by law; . 

(9) a statement that the patient has a right to coordinated transfer when there will be a 
change in the provider of complementary and alternative health care services; and | 

(10), the name, address and telephone number of the department-and notice that a patient 
may file complaints with the department; and 

B, obtain a written acknowledgment from a patient, or if the patient cannot write an oral ac- 
knowledgment witnessed by,a third party, stating that the patient has been provided with a copy 
of the information document. The patient shall be provided with a copy of the written acknowledg- 
ment, which shall be maintained for three years by the complementary and alternative health 
care practitioner providing the complementary and alternative health care service. 


History: Laws 2009, ch. 141, § 5. Severability. — Laws 2009, ch. 141, § 9 provided that 

Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 
2009, shall not be affected. . 


61-35-6. Applicability. apie | , este 


The following individuals shall not.provide complementary and alternative health care services 
pursuant to the Unlicensed Health Care Practice Act [61-35-1 NMSA 1978]: 

A. former health care practitioners whose license, certification or Smet Ges has been re- 
voked or suspended by any health care board and not reinstated; 

B. individuals convicted of a felony for a crime against a person who have not satisfied the 
terms of the person's sentence as provided by law; 

C. individuals convicted of a felony related to health care who have not satisfied the terms of 
the person's sentence as provided by law; and 

D. individuals who have been deemed mentally incompetent by a court of law. © 


‘History: Laws 2009, ch. 141, § 6. ’ Severability. — Laws 2009, ch. 141, § 9 provided that 
Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July. 1, remainder or its application to other situations or persons 
2009. shall not be affected, 
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61-35-7. Disciplinary actions. 


If the department determines that a complementary and alternative health care practitioner 
practicing pursuant to the Unlicensed Health Care Practice Act [61-35-1 NMSA 1978] may have 
violated a provision of that act, it may take one or more of the following actions pursuant to the 
Uniform Licensing Act [61-1-1 NMSA 1978] against the complementary and alternative health 
care practitioner if that practitioner is found to have violated a provision of the Unlicensed Health 
Care Practice Act: . . ) ) 

A. provide written notice to the complementary and alternative health care practitioner re- 
questing the practitioner to correct the activity that is a violation of the Unlicensed Health Care 
Practice Act; this action shall be the first option if the offense is a violation of the disclosure re- 
quirements of the Unlicensed Health Care Practice Act; 

B. issue a cease and desist order against the complementary and alternative health care 
practitioner pertaining to the provision of complementary and alternative health care services 
that are not in compliance with the provisions of the Unlicensed Health Care Practitioner 
[Practice] Act; or 

C. impose a civil penalty in an amount not to exceed ten thousand ant ($10, 000) for each 
violation. 


History: Laws 2009, ch. 141, § 7. Severability. — Laws 2009, ch. 141, § 9 provided that 

Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act.is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 
2009. shall not be affected. 


61-35-8. Duties of the superintendent. — 


The superintendent of regulation and licensing is expressly authorized to promulgate rules as 
necessary to implement the provisions of the Unlicensed Health Care Practice Act [61-35-1 NMSA 
1978]. 


History: Laws 2009, ch. 141, § 8. Severability. — Laws 2009, ch, 141, § 9 provided that 

Effective dates. — Laws 2009, ch. 141, § 10 made if any part or application of this act is held invalid, the 
the Unlicensed Health Care Practice Act effective July 1, remainder or its application to other situations or persons 
2009. shall not be affected. 

retorted di sultant Practice 

Sec, : Sec. x 
61-36-1. Recompiled. . 61-36-4, Recompiled. 
61-36-2. Recompiled. 61-36-5. Recompiled, 
61-36-3. Recompiled. 61-36-6. Recompiled. 


61-36-1. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 20 recompiled 
and amended former 61-36-1 NMSA 1978 as 61-3B-1 
NMSA 1978, effective May 18, 2022, 


61-36-2. ea okipilel. 


Recompilations. — Laws 2022, ch. 39, § 105 recom- 
piled former 61-36-2 NMSA 1978 as 61-3B-2 NMSA 1978, 
effective May 18, 2022. — 
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61-36-38. Recompiled. 


Recompilations. — Laws 2022, ch. 39, § 21 recompiled 
and amended former 61-36-83 NMSA 1978 as 61-3B-3 
NMSA 1978, effective May 18, 2022. ° 


61-36-4. Recompiled. . i ca tec 
Recompilations. — Laws 2022, ch. 39, § 105 recom- 


piled former 61-36-4 NMSA 1978 as 61-3B- 4 NMSA 1978, 
effective May 18, 2022. 


61-36-5. Recompiled. 


Recompilations, — Laws 2022, ch. 39, § 105 recom- 
piled former 61-36-5 NMSA 1978 as 61-38B-5 NMSA 1978, 
effective May 18, 2022. 


61-36-6. Recompiled. 


Recompilations, — Laws 2022, ch. 39, § 22 recompiled 
and amended former 61-86-6 NMSA 1978 as 61-8B-6 
NMSA 1978, effective May 18, 2022. 


ARTICLE 37 


Tobacco Products 


Sec. Sec. 
61-37-1. Short title. 61-37-13. Hearing procedure. 
61-37-2. Definitions. 61-37-14. Documentary evidence of age and identity. 
61-37-38. Prohibited sales; manufacturing; labeling; mar- 61-37-15, Vending machines; restrictions on sales of to- 
keting; safety requirements. bacco products. 
61-37-4. Division; license issuance; manufacture, distri- 61-37-16. Distribution of tobacco products as free sam- 
bution or sale of tobacco products. ples prohibited. 
61-37-5. Manufacturer license requirements; application 61-37-17. Signs; point of sale. 
and renewal requirements; fees. 61-37-18. Criminal penalties; unlicensed activities. 
61-37-6. Distributor license requirements; application 61-37-19. Manufacturers, distributors and retailers; vio- 
and renewal requirements; fees. lations; license suspension or revocation; 
61-37-7. Retailer license requirements; application and administrative penalties. 
renewal requirements; fees. 61-37-20. Monitored compliance; inspections. 
61-37-8. License application information changes. 61-37-21. Authority of department of public safety. 
61-37-9. Issuance of licenses; reasons for denial. 61-37-22. Authority of the division. 
61-37-10. License transfer; notice of changes. 61-37-23. Administrative authority and powers. 
61-37-11. Tobacco products administration fund; created; 61-37-24, Preemption. 
purpose. 61-37-25. Applicability. 


61-37-12. Fees retained by the division. 


This act may be cited as the "Tobacco Products Act". 


History: Laws 2020, ch. 46, § 1. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 1 effective January 1, 2021. 


61-37-2. Definitions. 

As used in the Tobacco Products Act: 

A. "child-resistant packaging" means packaging or a container that is designed or constructed 
to be significantly difficult for children under five years of age to open or obtain a toxic or harmful 
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amount of the substance contained therein within a reasonable time and not difficult for a normal 
adult to use properly, but does not mean packaging or a container that all.such children cannot 
open or obtain a toxic or harmful amount within a reasonable time; 

B,. "contraband tobacco products" means any tobacco products possessed, sold, bartered or 
given in violation of the Tobacco Products Act; 

C, "delivery sale" means a sale of tobacco products to a consumer in New Mexico in which: 

(1) the consumer submits an order for the sale by telephone, over the internet or through 
the mail or another delivery system; and 

(2) the tobacco product is shipped through a delivery service; 

D. "delivery service" means a person, including the United States postal service, that is en- 
gaged in the delivery of letters, packages or containers; 

K. "director" means the director of the alcoholic beverage control division of the regulation and 
licensing department; 

FF... "distribute" means to mbichase and store a product and to offer the pvbanes for resale to 
retailers or consumers; 

G. "distributor" means a person that distributes tobacco products in New Mexico, but does not 
include: . 

(1) aretailer; 

(2) a manufacturer; or 

(3) acommon or contract carrier; 

H. "division" means the alcoholic beverage control division of the regulation and licensing de- 
gaat 

I. "e-cigarette": 

(1) means any electronic oral device, whether composed of a heating element and battery 
or an electronic circuit, that provides a vapor of nicotine or any other substances the use or inhala- 
tion of which simulates smoking; and 

(2) includes any such device, or any part thereof, whether manufactured, distributed, mar- 
keted or sold as an e-cigarette, e-cigar, e-pipe or any other product, name or descriptor; but 

(3) does not include any product regulated as a drug or device by the United States food and 
drug administration under the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. Section 301 et seq.; 

J. "electronic nicotine delivery system" means an electronic device, including e-cigarettes, 
whether composed of a heating element and battery or an electronic circuit, that provides a vapor 
or aerosol of nicotine, the use or inhalation of which simulates smoking; 

K. "knowingly attractive to minors" means packaging or labeling that contains: 

(1) acartoon-like character that mimics characters primarily aimed at entertaining minors; 

(2) animitation or mimicry, of trademarks or trade dress of products.that are or have been 
primarily marketed toward minors; or 

(3) asymbol or,celebrity. image that is primarily used to market see teers to minors; 

L... "licensee" means a holder of a license issued by. the division pursuant to the Tobacco Prod- 
ucts Act; . 

M. Soe inaninenl means a person that Ber cnanae fabricates, assembles, processes or la- 
bels tobacco products or imports from outside the United States, directly or indirectly, a tobacco 
product for sale or distribution in the United States; 

N. "minor" means an individual who is younger than twenty-one years of age; 

O.. "nicotine liquid" means a liquid or other substance containing nicotine where the liquid. or 
substance is sold, marketed or intended for use in an electronic nicotine delivery system; 

P. "person" means an individual, corporation, firm, partnership, copartnership, association or 
other legal entity; 

Q. "retailer" means a person, whether located within or outside of New Mexico, that sells to- 
bacco products at retail to a consumer in New Mexico; provided that the sale is not for resale; 

R.._ "self-service display" means a display to which the public has access without the assistance 
of a retailer or the retailer's employee; and 

S. "tobacco product" means a product made or derived from tobacco or nicotine that is intended 
for human consumption, whether smoked, chewed, absorbed, dissolved; inhaled, snorted, sniffed 


961 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


61-37-3 PROFESSIONAL AND OCCUPATIONAL LICENSES 61-37-5 


or ingested by any other means, including cigars, cigarettes, robin tobacco, pipe tobacco, snuff, 
e-cigarettes or electronic nicotine Y prea! systems: . 


History: Laws 2020, ch. 46, § 2. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch, 46, § 2 effective January. 1, 2021. 


61-37-3. Prohibited sales; fAinatsetdiidgi labeling; marketing; baffity 
requirements. 


A. A person shall not knowingly, fstbuvderaatp or negligently sells offer to sell, artis or givea 
tobacco product to a minor. 

B.A licensee shall not sell, offer to sell ‘or deliver a tobacco produetl in a form’ othe than an 
original manufacturer-sealed package, except for individually sold cigars or loose leaf pipe tobacco. 

C. A licensee shall not sell, offer to sell or deliver nicotine liquid in this state unless such liquid 
is in child-resistant packaging, except that for the purpose of this subsection, "nicotine liquid" does 
not include nicotine liquid in a cartridge that is pre-filled and sealed by the manufacturer and that 
is not intended to be opened by the consumer. 

D. A manufacturer shall not produce and a distributor or retailer shall Hot sell tobacco prod- 
ucts that are knowingly attractive to minors. 


History: Laws 2020, ch. 46, § 8. “Effective dates; — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 3 effective January 1, 2021. 


61-37-4. Division; license issuance; manufacture, distribution or sale of 
tobacco products. 


A: . Except as provided in Subsection C of this section, the division shall issue licenses for the 
manufacture, distribution or sale of tobacco products in New Mexico to applicants who meet the 
requirements of the Tobacco Products Act. 

B. The division shall issue or renew a license for the: 

(1) manufacture of tobacco products for a term of one year; 
(2) distribution of tobacco products for a term of one year; and 
(3) retail sale of tobacco products for a term of one year. | 

C. A license shall not be issued, retained, transferred or renewed pursuant to the Hobileca 

Products Act if any of the following conditions apply: 
(1) the applicant has had a manufacturer, distriburer: or retailer license pate by the 

division or by another state; 

(2) the applicant is not in compliance with Subsection G of Section 7-12+-9.1 NMSA 1978; 

(8) the location for the license or license transfer is ‘within three hundred feet of a school; 
provided that this restriction does not apply to a location at which tobacco products ae been law- 
fully manufactured, distributed or sold prior to July 1, 2020; or’ 

(4) the location for the license would result in a violation ofa zoning or other ordinance of 
a governing body in which the proposed locate would eset 


History: Laws 2020, ch. 46, § 4. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
er 2020, ch..46, § 4 effective January 1, 2021. 


61-37-5. Manufacturer license requirements; application and renewal 
requirements; fees. 


A. -A person shall not manufacture tobacco products at any location in the state without first 
obtaining a manufacturer license issued by the division to that person for that location. 

B. An application for a manufacturer license or manufacturer license renewal shall be submit. 
ted on a form prescribed by the division and shall include: 
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(1) the name, telephone number, mailing address and email address of the applicant and: 
(a) ifthe applicant is a firm, partnership or association, the name and address of each 
of its members contributing ten percent or more of the total value of contributions made to the 
firm, partnership or association and each member entitled to ten percent or more e the profits 
earned by the firm, partnership or association; or 
(b) ifthe applicant is a corporation; the name and address of its eared eget the 
names and addresses of all officers and directors and those stockholders ets ten percent or 
more of the voting stock of the corporation; 

(2) the address of the applicant's principal place of BudiiBes and every location where the 
applicant manufactures tobacco products; 

(3) documentation as’ required by the division’affirming that the applicant will comply 
with applicable and proper tobacco products manufacturing practices as required pursuant to 21 
USCA Section 387d(a) and will comply with any applicable health directives issued by the depart- 
ment of health pursuant to the Public Health Act [Chapter 24, Article 1 NMSA 1978]; 

(4) documentation as required by the division affirming that the applicant will submit the 
applicable ingredient listing to the federal secretary of health and human services as been 
pursuant to 21 USCA Section 387d(a)(1); and. 

(5) a nonrefundable application fee not to exceed seven hundred fifty dollars ($7 50) per 
location or a renewal fee not to exceed four hundred dollars ($400) per location. 


History: Laws 2020, ch. 46, § 5. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 5 effective January 1, 2021. 


61-37-6. Distributor license requirements; application and renewal 
requirements; fees. 


A. A person shall not distribute tobacco products from any location in the state without first 
obtaining a distributor license issued by the division to that person for that location. 
B. An application for a distributor license or distributor license renewal shall be submitted on 
a form prescribed by the division and shall include: | 
(1) the name, telephone number, mailing address and email address of the applicant 
and; 

(a) ifthe applicant is a firm, partnership or association, the name and address of each 
of its members contributing ten percent or more of the total value of contributions made to the 
firm, partnership or association and each member entitled to ten percent or more of the profits 
earned by the firm, partnership or association; or ) 

(b) ifthe applicant is a corporation, the name and address of its registered agent, the 
names and addresses of all officers and directors and those stockholders owning ten percent or 
more of the voting stock of the corporation; 

(2) the address of the applicant's principal place of business and every location from which 
the applicant distributes tobacco products; and 

(3) a nonrefundable application fee not to exceed seven hundred fifty dollars ($750) per 
location or a renewal fee not to exceed four hundred dollars'($400) per location. 


History: Laws 2020, ch. 46, § 6. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 6 effective January 1, 2021. 


61-37-7. Retailer license requirements; application and renewal 
_ requirements; fees. 


A. A person shall not sell tobacco products at any location in the state without first obtaining 
a retailer license issued by the division to that person or that person's employer for that location. 

B. An application for a retailer license or for a retailer license renewal shall be submitted on a 
form prescribed by the division and shall include: 
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(1) the name, telephone number, mailing address and email address of the applicant and: 
(a) ifthe applicant is a firm, partnership or association, the name and address of each 
of its members contributing ten percent or more.of the total value of contributions made :to'the 
firm, partnership or association and each member entitled to ten percent or more of the praia 
earned by the firm, partnership or association; or, 

(b)..if the applicant is,a corporation; the name and mete of its registered agent, thé 
names and addresses of all officers and directors,;and those stockholders owning ten percent or 
more of the voting stock of the corporation; 

(2). the address of the applicant's principal place ‘of business and'every bfoatiah where the 
applicant sells tobacco products; and 

(3) -a nonrefundable application) fee not to exgoed seven. hundred’ fifty dollars ($750) per 
location or a renewal fee not: to exceed four hundred dollars ($400),per location. 


History: Laws 2020, ch. 46, § 7. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
' 2020, ch. 46, § 7 effective January 1, 2021, 


61-37-8. leteehee application information: changes. 


If the information submitted in an application pursuant to the Tobacco Products ‘Act for a li- 
cense or for a license renewal changes, the licensee shall notify the division within ten business 
days of the change, If a change.in the information required for an application results in a viola- 
tion of the Tobacco Products Act, the director may impose an administrative penalty as provided 
in that act. 


History: Laws 2020, ch. 46, § 8. | Effective dates. — Laws 2020, ch, 46, § 27 made Laws 
2020, ch. 46, § 8 effective January 1, 2021. 


61-37-9. Issuance of licenses; reasons for denial. 


A. Beginning January 1, 2021, the division shall begin issuing | licenses. | 

B. The division shall grant or deny an application for a license or for a license renewal ere 
pursuant to the Tobacco Products Act after the complete application is submitted to the division. 
The division shall approve the application for issuance of a license or for a license renewal if the 
division determines that the applicant meets the requirements of the Tobacco Products Act and 
the rules promulgated pursuant to that act. 

C. Ifa complete application for a license or for a license renewal is denied, the division shall 
state the reasons for the denial. The applicant may reapply. within thirty days after the date of the 
denial. The division shall not charge a fee for a reapplication made within that period. | 


History: Laws 2020, ch. 46, § 9. ; Effective dates, — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 9 effective January 1 wey'4 OP als 


61-37-10. License transfer; notice of changes. 


A. A license issued pursuant to the Tobacco Products Act shall not be transferred from the 
licensee to another person.., 

B. The transfer of a license from one location to another may be approved by the division, pro- 
vided that the licensee shall submit an application for license location transfer to the division for 
review. The division shall allow the transfer unléss any of the conditions provided in Sections 4 
[61-37-4 NMSA 1978] and 9 [61-37-9 NMSA 1978] of the Tobacco Products Act apply. 


History: Laws 2020, ch. 46, § 10. . ~ "Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
J 2020, ch. 46, § 10 effective January 1; 2021. - 


als ae \ } a ra 
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61-37-11. ‘Tobacco products administration fund; created; purpose. 


The "tobacco products administration fund" is created as a nonreverting fund‘in the state 
treasury. The fund consists of fees and administrative penalties collected by the division pursu- 
ant to the Tobacco Products Act, appropriations by the legislature, gifts, grants and donations. 
Money in the fund at the end of a fiscal year shall not revert to any other fund. The division 
shall administer the fund, and money in the fund is subject to appropriation by the legislature 
to the division for the administration of the Tobacco Products Act. Disbursements from the fund 
shall be made by warrant of the secretary of finance and administration pursuant to vouchers 
signed by the superintendent of regulation and licensing or the superintendent's: authorized 
representative. 


History: Laws 2020, ch. 46, § 11. Effective dates, — Laws 2020, ch, 46, § 27 made-Laws 
2020, ch. 46, $11 effective January be 2021, 


61-37-12. Fees retained by the division. 


All fas collected by the division pursuant to the i obeisen Products Act shall be ceheeeee a the 
tobacco products administration fund. 


History: Laws 2020, ch. 46, § 12; 2022, ch. 39, § 103. section; in the section heading, deleted "and administra- 
The 2022 amendment, effective May 18, 2022, re- tive penalties"; and after "All fees", deleted "and adminis- 
moved "administrative penalties" from the scope of the trative penalties". 


61-37-13. Hearing procedure. 


If the division suspends or revokes a license or imposes an administrative penalty against a 
licensee, the licensee shall be entitled to a,hearing pursuant to the rules promulgated by the divi- 
sion. The hearing shall be conducted by the director or a hearing officer appointed by the director 
and shall be held in the county in which the licensee is located. Hearings shall be open to the pub- 
lic. Subpoenas shall be issued and enforced in accordance with the provisions of Section 23 [61-37- 
23 NMSA 1978] of the Tobacco Products Act. 


History: Laws 2020, ch. 46, § 13. - Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 18 effective January 1, 2021. 


61-37-14. Documentary evidence of age and identity. 


A. A retailer or an employee of.a retailer shall not knowingly, intentionally or negligently fail 

to verify the age of a consumer purchasing tobacco products. 
..B, Except as provided in Subsection C of this section, evidence of the age and identity of a per- 
son attempting to:procure'tobacco products.in person shall be shown by a valid document that con- 
tains.a picture. of that. person and is issued by a federal, state, county, municipal, tribal or foreign 
government, including a motor vehicle driver's license or an identification card. 

C, , For each sale made through a delivery sales method, age verification shall. be completed 
through an independent, third-party age verification service that establishes that a consumer is of 
legal age by comparing information available from public records to personal information entered 
by the consumer during the ordering process. 

D. A retailer may ship tobacco products aay toa consumer whose age has been verified pursu- 
ant to Subsection C of this section. © 


History: Laws 2020, ch. 46, §.14. : Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
PSs 2020, ch. 46, § 14 effective January 1, 2021. 
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61-37-15. Vending machines; restrictions on sales of tobacco products. 


A. Except as provided in Subsections B and C of this section, a retailer selling goods at a retail 
location in New Mexico shall not use a self-service display for tobacco products. 

B. Tobacco products may be sold by vending machines only in age-controlled locations where 
minors are not permitted. 

C. The sales'and display of cigars may be allowed only in age-controlled locations where mi- 
nors are not permitted. 


History: Laws 2020, ch. 46, § 15. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 15 effective January 1, 2021. sin 


61-37-16. Distribution of tobacco products as free samples prohibited. 


A. A person shall not provide free samples of tobacco products without the express written ap- 
proval of the director. 

B. The provisions of Subsection A of this section shall not apply to an individual who provides 
free samples of tobacco products, e-cigarettes or nicotine liquid containers in connection with the 
practice of cultural or ceremonial activities in accordance with the federal American Indian Reli- 
gious Freedom Act or its successor act. 


History: Laws 2020, ch. 46, § 16. Cross references. — For the federal American Indian 
Effective dates. — Laws 2020, ch. 46, § 27 made Laws Religious Freedom Act, see 42 U.S.C. 
2020, ch. 46, § 16 effective January 1, 2021. 


61-37-17. Signs; point of sale. 


A retailer shall prominently display in the place where tobacco products are sold and where a 
tobacco product vending machine is located a printed sign or decal that reads as follows: ' 

"IT IS ILLEGAL FOR A PERSON UNDER 21 YEARS OF AGE TO PURCHASE TOBACCO 
PRODUCTS.". 


History: Laws 2020, ch. 46, § 17. Effective dates, — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 17 effective January 1, 2021. 


61-37-18. Criminal penalties; unlicensed activities. 


A person who manufactures, distributes or sells tobacco products without a license required 
pursuant to the Tobacco Products Act is guilty of a misdemeanor and shall be sentenced in accor- 
dance with the provisions of Section 31-19-1 NMSA 1978. Contraband tobacco products seized by 
the division or by a law enforcement agency as evidence of unlicensed activities shall be retained 
and disposed of pursuant to the Forfeiture Act [Chapter 31, Article 27 NMSA 1978]. The provisions 
of this section shall not apply to the sale of tobacco products between a minor and another minor. 


History: Laws 2020, ch. 46, § 18. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 18 effective January 1, 2021. 


61-37-19. Manufacturers, distributors and retailers; violations; license 
suspension or revocation; administrative penalties. 


The division may suspend or revoke a license of a licensee, require the use of identification veri- 
fication software for a designated period of time or impose an administrative penalty against a 
licensee in an amount not to exceed ten thousand dollars ($10,000), or any combination thereof, if 
the division finds that the licensee, an employee of the licensee or a contractor acting on behalf of 
the licensee has violated a provision of the Tobacco Products Act; provided, however, that upon a 
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fourth violation for the sale of a tobacco product to a minor occurring at the same location within 
three years of the first such violation, the retailer's license issued for that location shall be perma- 
nently revoked. © . 


History: Laws 2020, ch. 46, § 19. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 19 effective January 1, 2021. 


61-37-20. Monitored compliance; inspections. 


The alcoholic beverage control division of the regulation and licensing department, the depart- 
ment of public safety and the appropriate law enforcement authorities in each county and munici- 
pality may conduct random, unannounced inspections of facilities where tobacco products are sold, 
manufactured or distributed to ensure compliance with the provisions of the Tobacco Products Act. 


History: Laws 2020, ch. 46, § 20. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 20 effective January 1, 2021. 


61-37-21. Authority of department of public safety. 


A. The department of public safety has authority over all investigations and enforcement ac- 
tivities required under the Tobacco Products Act, except for those provisions relating to the issu- 
ance, denial, suspension or revocation and administrative sanctions of licenses unless its assis- 
tance is requested by the director. 

B. Following the issuance of a citation pursuant to the provisions of the Tobacco Products Act, 
the department of public safety or the law enforcement agency of a municipality or county shall 
report alleged violations of that act to the division. 

C... The director may request the investigators from the department of public safety to investi- 
gate licensees or activities that the director has reasonable cause to believe are in violation of the 
Tobacco Products Act. 


History: Laws 2020, ch. 46, § 21. Effective dates. —Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 21 effective January 1, 2021. 


61-37-22. Authority of the division. 


A. The division has the authority over all matters relating to the issuance, denial, suspension, 
revocation and other administrative penalties or transfer of licenses under the Tobacco Products 
Act. The director may request the department of public safety to provide investigatory and en- 
forcement support as deemed necessary. 

B. The director has rulemaking authority pursuant to the State Rules Act [Chapter 14, Article 
4 NMSA 1978]. 


History: Laws 2020, ch. 46, § 22. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
2020, ch. 46, § 22 effective January 1, 2021, 


61-37-23. Administrative authority and powers. 


A. For the purpose of administering the licensing provisions of the Tobacco Products Act, the 
director is authorized to examine and to require the production of any pertinent records, books, 
information or evidence, to require the presence of any person and to require that person to testify 
under oath concerning the subject matter of the inquiry and to make a permanent record of the 
proceedings. 

B. The director, through the legal counsel for the division, is vested with the power to issue 
subpoenas. In no case shall a subpoena be made returnable less than five days from the date of 
service. 
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C. A subpoena issued by the division shall state with reasonable certainty the nature of the 
evidence required to be produced, the time and place of the hearing, the nature of the inquiry or 
investigation and the consequences of failure to obey the subpoena and shall bear the seal of the 
division and be attested to by the director. 

D. After service of a subpoena upon a person, if a person neglects or refuses to appear or pro- 
duce records or other evidence in response to the subpoena or neglects or refuses to give testimony, 
as required, the director may invoke the aid of the district courts in the enforcement of the sub- 
poena. In appropriate cases, the court shall issue its order requiring the person to appear and tes- 
tify or produce the books or records and may, upon failure of the person to Ey with the order, 
punish the person an contempt. . 


¥ 


Slates Laws 2020, ch. 46, § 23, Effective dates. — Laws 2020, ch.'46, § 27 made Laws 
2020, ch. 46, § 23 effective January 1, 2021. 


61-37-24. Preemption. 


When a municipality or county, including a home rule municipality or an urban county, adopts 
an ordinance, charter amendment or regulation pertaining to the sales of tobacco products, the 
ordinance, charter amendment or regulation shall be consistent with the provisions of the Tobacco 
Products Act: 


History: Laws 2020, ch. 46, § 24, Effective dates. — Laws 2020; ch. 46, § 27 made Laws 
2020, ch. 46, § 24 effective January 1, 2021. 


61-37-25. Applicability. 


The provisions of the Tobacco Products Act do not apply to the lawful:purchase or use by a minor 
of a tobacco-cessation product approved by the federal food and drug administration. 


History: Laws 2020, ch. 46, § 25. Effective dates. — Laws 2020, ch. 46, § 27 made Laws 
: 2020, ch. 46, § 25 effective January 1, 2021, 
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CHAPTER 62 


Electric, Gas and Water Utilities 


Art. 


1. Incorporation and Powers of Utilities, 62-1-1 to 62-1-7 

2. Incorporation and Powers of Waterworks, 62-2-1 to 62-2-22 

3. Public Utility Act; Preamble and Definitions, 62-3-1 to 62-3-5 
3A. Electric Utility Industry Restructuring Act of 1999, Repealed 


4, Joint Hearings and Orders, 62-4-1 


5. New Mexico Public Utility Commission, Repealed 
6. Powers and Duties of Commission, 62-6-1 to 62-6-28 


7, Natural Gas Price Protection, Repealed 


8. Duties and Restrictions Imposed Upon Public Utilities, 62-8-1 to 62-8-13 


9. Utility Franchise, 62-9-1 to 62-9-7 


10, Hearings Before the Commission, 62-10-1 to 62-10-16 
11. Review of Commission Orders, 62-11-1 to 62-11-7 
12. Enforcement of Orders and Duties, 62-12-1 to 62-12-7 
13. Public Utility Act Miscellaneous Provisions, 62-13-1 to 62-13-16 
14, Excavation Damage to Pipelines and Underground Utility Lines, 62-14-1 to 62-14-10 
15. Rural Electric Cooperatives, 62-15-1 to 62-15-37 
16, Renewable Energy Act, 62-16-1 to 62-16-10 
16A. New Mexico Renewable Energy Transmission Authority Act, 62- 16A-1 to 62- 16A-16 


16B. Community Solar, 62-16B-1 to 62-16B-8 


17. Efficient Use of Energy, 62-17-1 to 62-17-11 
17A. Community Energy Efficiency Development Block Grant, 622-17A-1 to 62-17A-7 


18. Energy Transition, 62-18-1 to 62-18-23 


19. Public Regulation Commission, 62-19-1 to 62-19-24 


ARTICLE 1 


Incorporation and Powers of Utilities 


Sec. 
62-1-1. Incorporation. 
62-1-1.1. Foreign corporations; powers. 
62-1-2. Acquisition of water rights; placing of equipment 
~ ‘over roads, highways and waters. 
62-1-3. Use of highways and streets; power of county 
commissioners, 


62-1-1. [Incorporation. ] 


Sec. 

62-1-4. Eminent domain; surveys; entry on property; cross- 
ing right-of-way of another corporation. 

62-1-5. General powers. 

62-1-6. Foreign municipal corporation; ownership; super- 
vision. 

62-1-7. Applicability. 


Corporations for the generation, production, transmission, distribution, sale or utilization of gas, 
electricity or steam for lighting, heating, power, manufacturing or other purposes may be orga- 
nized under the general incorporation laws of this state. ! 


History: Laws 1909, ch. 141, § 1; 1912, ch. 50, § 1; 
Code 1915, § 1021; C.S. 1929, § 32-401; 1941 Comp., § 
72-101; 1953 Comp., § 68-1-1. 

Compiler's notes, — Sections 62-1-1 to 62-1-7 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, 
effective July 1, 2003 was repealed prior to taking effect 
by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 


ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

Cross references. — For requirement of certificate of 
public convenience and necessity before new utility con- 
struction or operation, see 62-9-1 NMSA 1978. 
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For municipal utilities, see 3-23-1 to 3-23-10; 3-24-1 to 


3-24-10, 3-25-1 to 3-25-6, 3-26-1 to 3-26-3, 3-27-1 to 3-27-9° 


and 3-28-1 to 3-28-20 NMSA 1978. 

For municipal franchises, see 3- 42- 1 and 3-42-2 NMSA 
1978. 

For powers of counties, see 4-37-1 NMSA 1978. ° 

For Uniform Unclaimed Property Act, see Chaps 7, Ar- 
ticle 8A NMSA 1978. 

For Business Corporation Act, see Chapter 53, Articles 
11 to 18 NMSA 1978 NMSA 1978. 


For certification of telephone and onto companies, 


see 63-9-1 to 63-9-19 NMSA 1978. 
ANNOTATIONS 


Provisions applicable to telephone and telegraph 
companies. — Telephone and telegraph companies are sub- 
ject to the provisions of this section, Sections 62-1-2, 62-1-3 
and 8-42-2 NMSA 1978, Mountain States Tel. & Tel. Co. v. 
Town of Belen, 1952-NMSC-053, 56 N.M. 415, 244 P.2d 1112, 

A telephone company which generates electricity for 
the conduct of its business comes within the purview of 
Sections 62-1-1 to 62-1-3 NMSA 1978. City of Roswell v. 
Mountain States Tel. & Tel. Co., 78 F.2d 379 (10th Cir, 
1935). 

Power of eminent domain. — Corporation, engaged 
as a public utility in furnishing telephone service to the 
public, has the power of eminent domain: State Hwy. 
Comm'n v. Ruidoso Tel, Co,;.1968-NMSC-150, 73.N.M. 
487, 389 P.2d 606. 

Authorized foreign public utility may exercise 


eminent domain. — Under Sections 538-17-2 and 62-1-4 © 


NMSA 1978 and this section, a foreign public utility au- 


ELECTRIC, GAS AND WATER UTILITIES 


x 


62-1-1.1 


No. 57-124 (rendered prior to 1996 amendment of N.M. 
Const., art: XI, §2). 


ANNOTATIONS 


Law reviews. — For article, "The Regulation of Public 
Utilities," see 10 Nat. Res. J. 827 (1970). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 18A 
Am. Jur. 2d Corporations § 150; 64 Am. Jur. 2d Public 
Utilities §§ 1, 2, 4, 82;'74 Am, Jur, 2d Telecommunications 
§§ 4, 8. 

Authority from public official as affecting responsibility 
of public service corporation infringing Pout rights, 1 
A.L.R. 403. 

Perpetual franchise, 2 A.L.R. 1105. 

Bank which has acquired’ a public service plant bound 
to continue its,operation, 8 A.L.R. 248, 

Irrigation company as a public utility, 8 A.L.R. 268, 15 


“A.L.R. 1227: 


thorized to do business in this state has the same right as - 


a domestic public utility to exercise the power of eminent 
domain in this state. El Paso Elec. Co, v. Real Estate Mart, 
Inc., 1979-NMSC-023, 92 N,M. 581, 592 P.2d 181. 

Supervision of foreign public utilities. — Foreign 
public utilities authorized to do business in this state are 
subject to the same supervision as utilities incorporated un- 
der the laws of this state. Hl Paso Elec. Co. v. Real Estate 
Mart, Inc., 1979-NMSC-023, 92 N.M. 581, 592 P.2d 181. 

Sanitary projects association not public utility. — 
A sanitary projects association (see Article 29 of Chapter 3 
NMSA 1978) was not transformed into,a public utility by 
selling water to a limited number of nonmember. water 
haulers and was not subject to the public service commis- 
sion's (now public regulation commission's) regulatory ju- 
risdiction, El Vadito De Los Cerrillos Water Ass'n v.. N.M. 
Pub. Serv. Comm'n, 19938-NMSC-041, 115 N.M. 784, 858 
P.2d 1263. 

Provisions applicable to telephone and telegraph 
companies. — Sections 62-1-1 to 62-1-3 NMSA 1978 are 
applicable to telephone utilities. 1963-64 Op. Att'y Gen. 
No. 63-66. 

Application of provisions to pipeline companies, 
1973 Op. Att'y Gen. No. 73-26 and 1957-58 Op. Att'y Gen, 


What are "public utilities” within provisions relating to 
municipal purchase, construction or repair of public util- 
ity, 9 A.L.R. 1033, 35.A.L.R, 592, 

Municipal corporations owning or operating a public 
utility as within public utility acts, 10 A.L.R. 1432, 18 
A.LiR. 946. 

Right of public utility company to Angina its entire 
service, 11 A.L.R. 252. 

Contract for service by public utility in consideration of 
conveyance of property as affected by public utility acts, 
11 A.L.R. 460, 41 A.L.R. 257. 

Regaining of private status by a corporation after hav- 
ing become subject to the duties and cua ge: of a pub- 
lic utility, 34 A‘L.R. 175. 

Competition by, grantor of apueerlucive franchise as 
violation of constitutional rights of franchise holder, 114 
A.L.R. 192. 

Right of public utility not having an.exclusive franchise 
to protection against, or damages for, interference with its 


’ operations, property or plant by a competitor, 119 A.L. i 


432. 
Conclusiveness of charter as regards character of cor- 
poration as a public utility corporation, 119 A.L.R. 1019. 


' . Right of public utility to discontinue line or branch on 


ground that it is unprofitable, 10 A.L.R.2d 1121. 

Special requirements of consumer as giving rise to li- 
ability, based on implied contract, for failure to furnish 
particular amount of electricity, gas or water, 13 A.L.R.2d 
1233. 

Incidental provision of utility services, by party not in 
that business, as subject to regulation by state regulatory 
authority, 85 A.L.R.4th 894. 

Liability of owner of wires, poles, or structures struck by 
aircraft for resulting injury or damage, 49 A.L.R.5th 659. 

18 C.J.S, Corporations § 25 et seq.; 29 C.J.S. Electricity 
§ 10(1); 388A C.J.S. Gas §§ 56, 57; 73B C.J.S. Public Utili- 
ties § 15; 82 C.J.S. Steam § 2; 86 C.J.S. Telecommunica- 
tions § 18. 


62-1-1.1. Foreign corporations; powers. 


fy 


Foreign corporations for the generation, production, pexeuibincerh dictribution: abd or utili- 
zation of gas, electricity or steam for lighting, heating, power, manufacturing or other purposes, 
which are duly qualified to do business in this state:and are public utilities under the New Mexico 
Public Utility Act, Section 62-3-1, et seq., 1978, Annotated [62-13-1 NMSA 1978], shall have the 
same rights and privileges including the power of eminent domain as domestic corporations of like 


character. 


History: Laws 1979, ch. 259, § 1. 


970 


Compiler's notes. — Sections 62-1-1 to 62-1-7 of 
the Public Utility Act are still effective as the repeal of 
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Chapter 62, Article 1 by. Laws 1998, Chapter 108, Sec- 
tion 82, effective July'1, 2003 was repealed prior to tak- 
ing effect by Chapter 23, Section 1, Laws 2003. Although 
Laws 2003, Chapter 336, Section 8, amended Laws 1998, 
Chapter 82, as amended, an amendment of a repealed sec- 


100 N.M. 224, 668 P.2d 1101:(1983). Laws 2003, Chap- 
ter 416, Section 5 also repealed Laws 1998, Chapter 508, 
Section 82,.as amended, a second time, however, that re- 
peal is of no effect as the section had previously been re- 
pealed'by Chapter 23, Section 1, Laws 2003. 


tion is ineffective. See. Quintana v. N.M. Dep't of Corrs., 


62-1-2. [Acquisition of water rights; placing of equipment over roads, 
highways. and waters.] 


Such corporations may acquire water rights for power: plants or other purposes either by pur- 
chase, by appropriation under the laws of this state or of the United States or by acquiring rights 
of persons or corporations having. made such appropriations or filed applications therefor, and are 
authorized to place their pipes, poles, wires, cables, conduits, towers, piers, abutments, stations 
and other necessary fixtures, appliances and structures, upon or across any of the public roads, 


streets, alleys, highways and waters in this state subject to the regulation of the county commis- 


sioners and local municipal authorities. 


History: Laws 1909, ch. 141, § 2; Code 1915, § 1022; 
C.S. 1929, § 32-402; 1941 Comp., § 72-102; 1953 Comp., 
§ 68-1 2, : 

Compiler's notes. — Sections 62-1-1 to 62-1-7 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003, Although Laws 2003, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M, Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983), Laws 20038, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 28, Section 1, Laws 2003. 

Cross references. — For regulation of use of state 
highways by public utilities, see 67-3-12C and 67-3-41 
NMSA 1978, 

For appropriation of water rights, see 72-5-1 NMSA 
1978 et seq, 


ANNOTATIONS 


This section and Section 62-1-3 NMSA 1978 must 
be construed together. City of Roswell v. Mountain 
States Tel. & Tel. Co., 78 F.2d 379 (10th Cir, 1935). 

Local governments may require utilities to bear 
costs of system relocation. — New Mexico has adopted 


require utilities to bear the costs..of system relocation 
required for public safety; thus, safety-related. reloca- 
tion costs are to be treated like other costs of service. 
City of Albuquerque .v. N.M, Pub. Regulation Comm'n, 
2003-NMSC-028, 134 N.M. 472, 79 P.3d 297. 

A tariff approved by the public regulation commission 
permitting the Public Service Company of New Mexico to 
recover the costs of compliance with an ordinance requir- 
ing underground relocation was ultra vires in violation of 
the common-law rule where the relocation was a matter 
of public safety and the commission had made no finding 
that the ordinance was unreasonable. City of Albuquerque 
v. N.M. Pub. Regulation Comm'n, 2008-NMSC-028, 134 
N.M. 472, 79 P.3d 297. 

Provisions applicable to telephone utilities. — 
Sections 62-1-1 to 62-1-3 NMSA 1978 are applicable to 
telephone utilities, 1963-64 Op. Att'y Gen. No. 63-66. 

Law reviews. — For article, "Water Requirements for 
Coal-fired Power Plants," seé 24 Nat. Res. J. 137 (1984), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 
Am. Jur. 2d Easements § 99; 27A Am. Jur. 2d Energy and 
Power Sources, § 167; 61 Am. Jur. 2d Pipelines § 27; 74 
Am: Jur, 2d Telecommunications § 15. 

Placement, maintenance, or design of standing utility 
pole as affecting private utility's liability for personal in- 
jury resulting from vehicle's collision with pole within or 
beside highway, 51 A.L.R.4th 602. 

29 C.J.S. Electricity §§ 15, 16; 38A C.J.S. Gas §§ 85, 86; 
86 C.J.S. Telecommunications 8§ 56, 119-123, 125. 


the common-law rule permitting local governments to 


62-1-3. Use of highways and streets; power of county commissioners. 


The boards of county commissioners of the several counties are authorized to permit corpora- 
tions organized pursuant to Section 62-1-1 NMSA 1978, public utilities under the Public Utility 
Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978] and companies that provide 
public telecommunications service pursuant to the New Mexico Telecommunications Act [Chap- 
ter 63; Article 9A NMSA 1978] to use the public highways and the streets and alleys of unincorpo- 
rated towns for their pipes, poles; wires, cables, conduits, towers, transformer stations.and other 
fixtures, appliances and structures; provided that such use shall not unnecessarily obstruct public 
travel and provided further that the boards of county commissioners and municipal authorities of 
incorporated cities and towns are authorized to grant franchises not exceeding twenty-five years’ 
duration to corporations for such purposes within their respective jurisdictions. A board of com- 
missioners is: authorized to'impose charges for reasonable actual expenses incurred in the grant- 
ing of any franchise pursuant to this section. 
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History: Laws 1909, ch. 141, § 3; Code 1915, § 1023; 
C.S. 1929, § 32-403; 1941 Comp., § 72-103; Laws 1949, 
ch, 8, § 1; 1953 Comp., § 68-1-3; Laws 1987, ch. 155, § 1. 

Compiler's notes. — Sections 62-1-1 to 62-1-7 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 28, Section 1, Laws 2003. Although Laws 2003, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by bab: 
ter 23, Section 1, Laws 2008. 

Cross references. — For regulation of use of tate 


ELECTRIC, GAS AND WATER UTILITIES 


highways by public utilities, see 67-3-12C, 67-3-41 NMSA 
1978, 


The 1987 amendment, effective June 19, 1987, substi- 
tuted "corporations organized pursuant to Section 62-1-1 
NMSA 1978...Telecommunications Act" for "such cor- 
poration" near the beginning of the first sentence, added 
the second sentence and made minor changes in language 
throughout the section. 


ANNOTATIONS 


This section and Section 62-1-2 NMSA 1978 must 
be construed together. City of Roswell v. Mountain 
States Tel, & Tel. Co., 78 F.2d 379 (10th Cir. 1935), 

Telecommunications companies, — The authority 
of home rule municipalities to enter into contracts and 
create franchises with telecommunications companies 
is well established in New Mexico. Qwest Corp. v. City of 
Santa Fe, 380 F.8d 1258 (10th Cir. 2004) (decided prior to 
the 1996 amendment to N.M. Const., art. XI, §2). 

Franchise fees are not rates. — Franchise fees 
charged by counties pursuant to Section 62-1-3 NMSA 
1978 are not rates as defined in Section 62-3-3 NMSA 
1978 and do not fall within the jurisdiction of the pub- 
lic regulation commission. H/ Paso Elec. Co, v, N.M, Pub, 
Regulation Comm'n, 2010-NMSC-048, 149.N.M, 174, 246 
P.3d 443, 

Franchise fees are not taxes. — Franchise fees 
charged by counties pursuant to, Section 62-1-3 NMSA 
1978 are not taxes that the public regulation commission 
may consider when setting rates. H/] Paso Elec. Co. v. N.M. 
Pub. Regulation Comm'n, 2010-NMSC-048, 149 N.M. 174, 
246 P.3d 443. . 

Franchise fees are not items included in adjust- 
ment clauses, — Franchise fees charged by counties pur- 
suant to Section 62-1-3 NMSA 1978 are not within the 
jurisdiction of the public regulation commission by anal- 
ogy to fuel and purchased power adjustment clauses, over 
which the commission has jurisdiction under Section 62- 
8-7 NMSA 1978. El Paso Elec. Co. v. N.M. Pub. Regulation 
Comm'n, 2010-NMSC-048, 149 N.M. 174, 246 P.3d 443. 

Line item charges for franchise fees. — The pub- 
lic regulation commission did not have jurisdiction to en- 
ter an order requiring a public utility to stop including 
on customer's bills the franchise fee charges paid by the 
utility to a county for the right to use county right-of-way 
to deliver utility service to county residents and busi- 
nesses. H/ Paso Elec. Co. v. N.M. Pub. Regulation Comm'n, 
2010-NMSC-048, 149 N.M. 174, 246 P.3d 443, 

Meaning of "franchise". — The term "franchise" was 
used in generally accepted sense of grant of right to use 
highways, streets and alleys, rather than exercise of po- 
lice power respecting their use. The consent of the state 
becomes effective when the franchise is obtained. City of 
Roswell v. Mountain States Tel. & Tel. Co., 78 F.2d 379 
(10th Cir. 1935). 
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Highway acquired by prescription may be used 
for normal communication methods. —A public high- 
way acquired and established by prescription, and which 
was recognized and maintained by the corporate authori- 
ties of a county as a public highway, was in no way less 
than a public highway acquired by dedication, by condem- 
nation or by authority of any other law of New Mexico, In 
any case, what was ordinarily acquired was an easement, 
by which the state or its political subdivisions were au- 
thorized by law to use the lands, lying within the bound- 
aries of the streets and highways, for all lawful purposes 
consistent with every reasonable method of travel, trans- 
portation and communication for which public streets and 
highways are normally used. Hall v, Lea Cnty. Elec, Coop., 
1968-NMSC-040, 78 N.M. 792, 438 P.2d 632. 

Electric power line is permissible use of highway. 
— The construction and maintenance of an electric power 
or transmission line, within the boundaries of a public 
highway, were consistent with the permissible uses to be 
made of a public highway easement and do not constitute 
an additional burden or servitude. Hall v, Lea Cnty. Elec. 
Coop., 1968-NMSC-040, 78 N.M. 792, 438 P.2d 632. 

Local ordinance not preempted by state law. — 
The City of Santa Fe ordinance which established proce- 
dures for telecommunications providers seeking access to 
city-owned rights-of-way is not preempted by state law. 
Qwest Corp. v. City of Santa Fe, 380 F.3d 1258 (10th Cir. 
2004), 

County franchise authorizes occupying streets of 
later village. — Telephone companies are included in the 
language of Section 3-42-2 NMSA 1978, and a franchise 
granted by a county board before incorporation of a village 
is adequate authority for occupying streets of the village 
and doing business until such time as the village itself of- 
fers a fair and equitable franchise for a maximum number 
of years and until a reasonable time has passed in which 
it may be considered by the company involved. Village of 
Ruidoso v. Ruidoso Tel. Co., 1948-NMSC-067, 52 N.M, 415, 
200 P.2d 713. 

Town need accept only works actually con- 
structed or started under county franchise. — In 
order to compel a town, incorporated after the granting 
of a franchise by the county commissioners, to accept such 
franchise, it was necessary that the holder of the franchise 
had erected or constructed, or in good faith commenced, 
the erection or construction of the works. Village of Hobbs 
v. Mann, 1935-NMSC-002; 39 N.M. 76, 39 P.2d 1025. 

Authority to charge franchise fee. — A. county 
board of commissioners may enter into franchise agree- 
ments with utility companies.and impose a franchise fee 
in exchange for the county's reasonable expenses incurred 
in granting the franchise and for the utilities' use of public 
highways, streets and alleys under the franchise agree- 
ments, 2014 Op. Att'y Gen. No. 14-01. 

County regulations must be reasonable and re- 
lated to health and safety. — The statutory grant of 
regulatory powers to county commissions contained in 
this' section is very general, but such regulations would 
have to be reasonable and related to public: health and 
safety - in other words, to the design, construction, opera- 
tion and maintenance of the facility. 1973 Op. Att'y Gen. 
No. 73-26. 

County may not impose fees or rental charges. 
— There is no statutory authority for a county to impose 
fees or rental charges on a utility holding a certificate of 
public convenience and necessity from the public service 
commission (now public regulation commission) for use of 
rights-of-way of county roads, 1973 Op. Att'y Gen. No. 73- 
26, 

City need not recognize franchise without con- 
struction in annexed territory. — A city is not bound 
by law to recognize the county franchise issued to a 
private company to operate in territories which have 
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subsequently been annexed: by the city, in which: terri- reimbursed for. the cost of moving its transmission lines. 

tories no construction of utility facilities has been com- 1955-56 Op. Att'y Gen. No. 55-6270. 

menced, 1964 Op. Att'y Gen: No. 64-129. County may not regulate use of state highway. — 
Application of provisions to telephone companies. County commissioners have no right to grant any ease- 

— Sections 62-1-1 to 62-1-3 NMSA 1978 are applicable to ment to a public utility over a state highway, the right-of- 

telephone utilities. 1963-64 Op, Att'y Gen. No. 63-66. way of which came under the control of the state highway 
County may not impose franchise tax. — A county, commission (now state transportation commission) after 

in the process of granting a franchise to a public utility for 1917. 1933-34 Op. Att'y Gen. 33-681 and 1973 Op. Att'y 

operation in the county, may not exact from the utility a Gen, No; 73-26. 

franchise tax, 1957-58 Op. Att'y Gen. No. 57-51. Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Application of provisions to pipeline companies. Jur. 2d Highways, Streets and Bridges §§ 245, 247, 249- 

1973 Op. Att'y Gen. No. 73-26 and 1957-58 Op. Att'y Gen. 265, 278. 

No. 57-124. Placement, maintenance, or design of standing utility 
Cost of moving lines need not be reimbursed. pole as affecting private utility's liability for personal in- 

— Southwestern public service company is not entitled jury resulting from vehicle's collision with pole within or 

under its franchise and under applicable statutes to be beside highway, 51 A.L.R.4th 602. 


62-1-4. Eminent domain; surveys; entry on property; crossing right-of- 
way of another corporation. 


A. Corporations organized pursuant to Section 62-1-1 NMSA 1978 are authorized to enter 
upon any property belonging to the state or to persons, firms or corporations for the purpose of 
making surveys and from time to time to appropriate so much of such property, not exceeding a 
strip one hundred feet wide in any one place, as may be necessary for their purpose. The corpo- 
rations have the right of access to such property to construct and place their lines, pipes, poles, 
cables, conduits, towers, stations, fixtures, appliances and other structures and to repair them. If 
a corporation cannot agree with the owners as to a right-of-way or the compensation for a right- 
of-way, the corporation may proceed to obtain the right-of-way in the manner provided by law for 
condemnation of such property. Where it is necessary to cross the right-of-way of another corpo- 
ration, the crossing shall be effected either by mutual agreement or in the manner now provided 
by law for the crossing of one railroad by another railroad; provided that the construction of any 
electric transmission lines crossing the right-of-way of a railroad shall comply with the minimum 
standards of the national electric safety code. When it is necessary for a corporation to construct 
any transmission line and associated facilities for the transmission of electrical power requiring a 
width for right-of-way of greater than one hundred feet, unless that width is agreed to by the par- 
ties, the applicant for the right-of-way shall apply to the New Mexico public utility commission as 
provided in Section 62-9-3.2 NMSA 1978 for a determination of the width necessary for the right- 
of-way for the transmission line. 

B. For the purposes of this section, "corporation" means individuals, firms, partnerships, com- 
panies, municipalities, rural electric cooperatives organized under Laws 1937, Chapter 100 or the 
Rural Electric Cooperative Act: [Chapter 62, Article 15 NMSA 1978], lessees, trustees or receivers 
appointed by any court. 


History: Laws 1909, ch. 141, § 4; Code 1915, § 1024; The 1993 amendment, effective June 18, 1993, in Sub- 
C.S. 1929, § 832-404; 1941 Comp., § 72-104; 1953 Comp., section A, substituted "corporation" and "right-of-way" 
§ 68-1-4; Laws 1980, ch, 20, § 17; 1993, ch. 282, § 19. for references to "they" and "the same", substituted "New 

Compiler's notes. — Laws 1937, ch. 100, referred to Mexico public utility commission" for "public service com- 
in Subsection B, was repealed by Laws 1939, ch. 47, § 34. mission" and made stylistic changes throughout the sub- 

Sections 62-1-1 to 62-1-7 of the Public Utility Act are section; and deleted "whatsoever" at the end of Subsec- 
still effective as the repeal of Chapter 62, Article 1 by tion B. 


Laws 1998, Chapter 108, Section 82, effective July 1, 2003 


was repealed prior to taking effect by Chapter 23, Sec- ANNOTATIONS 

tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- Eminent domain matter of public policy. — The 
tion 8, amended Laws 1998, Chapter 82, as amended, an granting of the power of eminent domain, and the param- 
amendment of a repealed section is ineffective, See Quin- eters thereto, is a matter of public policy for the legisla- 


tana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 ture's det ination. El P Elec. Co. v. Real Estate Mart 
(1983). Laws 2003, Chapter 416, Section 5 also repealed TH, 1979.NMSC.023, 92 evi 581, B06 Pod ei : 1 


Laws 1998, Chapter 108, Section 82, as amended, a second Section authorizes entry by utility. — This section 
time, however, that repeal is ofnoeffect asthesectionhad _— authorizes utility to enter land to survey and to appro- 
previously been repealed by Chapter 23, Section 1, Laws priate land for the erection of power lines. Zobel v. Public 
2003. Serv. Co., 1965-NMSC-021, 75 N.M. 22, 399 P.2d 922. 


Cross references. — For eminent domain proceedings, 
see Chapter 42A, NMSA 1978. 
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62-1-5 ELECTRIC, GAS AND WATER UTILITIES 62-1-5 


Regardless of validity of utilities easement. — That 
electric power utility may have entered onto premises un- 
der an easement which landowners alleged was invalid 
would not’ make unlawful utility's entry onto premises 
pursuant to statute granting public utilities such right of 
entry. Garver v. Public Serv. Co., 1966-NMSC-261, 77 N.M. 
262, 421 P.2d 788. 

Right to damages in inverse condemnation. — 
This section gives the right to recover damages in in- 
verse condemnation. Kaiser Steel Corp. v. WiS. Ranch Co., 
1970-NMSC-043, 81 N.M. 414, 467 P.2d 986, 

Authorized foreign public utility may exercise 
eminent domain. — Under Sections 53-17-2 and 62-1-1 
NMSA 1978 and this section, ‘a foreign public utility au- 
thorized. to do business in this state has the same right as 
a domestic public utility to exercise the power of eminent 
domain in this state, Hl Paso Elec. Co. v, Real Estate Mart, 
Ine., 1979-NMSC-023, 92 N.M. 581, 592 P.2d 181, 

Supervision of foreign public utilities. — Foreign 
public utilities authorized to do business in this state are 


‘subject to the same supervision as utilities incorporated » 


under the laws of this state. Hl Paso Elec. Co. v. Real Es- 
tate Mart, Inc., 1979-NMSC-023, 92 N.M. 581, 592 P.2d 
181. 

Authorized condemnor may be liable in trespass. 
— An authorized condemnor may be liable in trespass to 
a property owner for taking more land than is reasonably 
necessary or for causing excessive damage by the man- 


ner in which the taking occurs, but only when there is’ 


evidence of fraud, bad faith or gross abuse of discretion. 
North v. Public Serv. Co,, 1983-NMCA-124, 101 N.M.. 222, 
680 P.2d 603, cert. denied, 101 N.M. 11, 677 P.2d 624. 

Damages for trespass when authorized condem- 
nor is: liable cover:only that portion of the damage over 
and above what results from the taking itself. North. v, 
Public Serv. Co,, 1988-NMCA-124, 101 N.M. 222, 680 P.2d 
603, cert. denied, 101 N.M. 11, 677 P.2d 624. 

.Procedure for compensation for prior entry is ex- 
clusive, — In those jurisdictions in which there may be a 
constitutional taking of property by virtue of an exercise 


of the power of eminent domain prior to the payment of’ 


compensation, such procedure is justified by reason of leg- 
islative provision for.an adequate method of obtaining just 
compensation by the owner. Under such. circumstances 
the statutory remedy is deemed exclusive, and the owner 
is prevented from asserting the ordinary common-law ac- 
tions arising from interference with his title or possession. 
Kaiser Steel Corp. v. W.S. Ranch Co., 1970-NMSC- 043, 81 
N.M. 414, 467 P.2d 986, 

Landowner cannot assert common-law action for 
damages, Zobel v. Pub. Serv. Co, 1965-NMSC-021, 75 
N.M, 22, 399 P.2d 922. 

Trespass lies where there is no right to condemn. 
— Where parties are mistaken in their belief that they had 
the right to condemn, a trespass action would be proper. 


62-1-5, [General powers.] 


Kaiser Steel Corp. v. W.S. Ranch Co., 19¥O- NISC 048, 81 
N.M. 414, 467 P.2d 986. 

When consequential damages pérnfitted: — Where 
a utility takes possession of property and grades roads 
outside the 100-foot easement allowed by Section 62-1-4 
NMSA 1978, the condemnees are entitled to consequential 
damages if they can prove that the value of their property 
depreciated by reason of the entry and grading. El Paso 
Elec. v, Real Estate Mart, Inc.; 1982-NMCA-101, 98 N.M. 
490, 650 P.2d 12, cert. denied, 98 N.M. 590, 651 P.2d 636, 

Stipulation as to power of court to award dam- 
ages held binding. — Stipulation is binding on the par- 
ties and properly given effect on remand where it was 
agreed that if a gas utility seeking to enjoin erection of a 
dwelling over its main line was found not to have a pre- 
scriptive easement, evidence of damages for the line cross- 
ing defendant's property would be considered by the court. 
Southern Union Gas Co. v. Cantrell, 19538-NMSC-092, 57 
N.M. 612, 261 P.2d 645. 

Condemnees may appeal although warrants have 
been issued to attorneys. — Where the clerk issued 
warrants to attorneys for condemnees for amounts of 
awards in eminent domain, but these warrants were not 
delivered to or endorsed by condemnees and funds that 
were deposited with clerk remained in hands of clerk, 
condemnees had not received benefit from judgment and 
were not barred from appealing judgment, AT & T Co. v. 
Walker, 1967-NMSC-049, 77 N.M. 755, 427 P.2d 267, 

As to right to trial by jury, and waiver thereof. H/ 
Paso Elec. v. Real Estate Mart, Inc,, 1982-NMCA-101, 98 
N.M. 490, 650 P.2d 12, cert. denied, 98 N.M. 590, 651 P.2d 
636. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 2038 (1981). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Utilities §§ 300, 312. 

‘Applicability of zoning regulations to projects of non- 
governmental public utility as affected by ‘utility's power 
of eminent domain, 87 A.L.R,3d 1265, 

Unsightliness of powerline or other wire, or related 
structure, as element or damages in easement condemna- 
tion proceeding, 97 A.L.R.3d 587. 

Eminent domain: review of electric power company's 
location of transmission line for which condemnation is 
sought, 19 A.L.R:4th 1026. 

Eminent domain::unity or contiguity of separate prop- 
erties sufficient to allow damages for diminished value 
of parcel remaining after taking of other parcel, 59 
A.L.R.4th 308. 

Eminent Domain: compensability of loss of visibility of 
owner's property, 7 A.L.R.5th 113. 

Validity and construction of provision of Cable Commu- 
nications Policy Act (47 USC § 541(a)(2)) allowing cable 
companies access to utility easements on private property, 
113:A.L.R. Fed. 523. 

29A C,J.S, Eminent Domain §§ 25, 207, 213, 219. 


In addition to the powers conferred by the general incorporation laws of the state, any corpora- 
tion for.one or, more of the purposes mentioned in Section 62-1-1 NMSA 1978 organized under 
the laws of New Mexico may construct, maintain, extend, own, purchase or lease any plant, line 
or lines whether wholly within or wholly or partly without this state, and shall have the power to 
connect with or attach to the line or lines of other corporations or individuals, to join with other 
corporations or individuals in constructing, maintaining or operating such line or lines upon such 
terms as may be agreed upon, and to consolidate with other corporations organized for similar 
purposes under the laws of this state or of any other territory, state or country and to purchase, 
hold, own and vote the stock or securities of other corporations. 
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62-1-6 INCORPORATION AND POWERS OF UTILITIES 62-1-6 


History: Laws 1909, ch. 141, § 5; Code 1915, § 1025; no effect as the section had previously been repealed by 
C.S. 1929, § 32-405; 1941 Comp., § 72-105; 1958 Comp., Chapter 23, Section 1, Laws 2003, 
§ 68-1-5, 

Compiler's notes. — Sections 62- 1-1 to 62-1-7 of the ANNOTATIONS 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, ef- ment of accumulating charges for service or for protection 


fective July 1, 2003 was repealed prior to taking effect by f otihitve : % 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, LE Ce ENG eee PEA wena 


Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is in- 
effective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983), Laws 2003, Chapter 416, Sec- to assure itself of compensation for its service and to 


tion 5 ae paomegs AB rate Chapter ey mectie us protect itself against unknown or irresponsible persons. 
as’ amended, a second time, however, that repeal is o 1957-58 Op. Att'y Gen. No. 57-101. 


Public utility may require a deposit to assure pay- 


A public service company may enforce a regulation re- 
quiring a customer to make a reasonable deposit or pay- 
ment in advance. Such a regulation enables the company 


62-1-6. Foreign municipal corporation; ownership; supervision. 


A. Any municipal corporation located in another state and within twenty-five miles of the 
boundary of the state of New Mexico that has heretofore acquired or hereafter acquires property 
and facilities for the production, transmission and distribution of electricity, a part of which 
property and facilities is located in New Mexico, has full rights to own the property and facilities 
in New Mexico and to enjoy and use the property and facilities in all respects as might a private 
owner situated in New Mexico. The New Mexico public utility commission shall have general 
and exclusive power and jurisdiction to regulate and supervise the rates charged and service 
regulations made by such municipal corporations for electricity supplied by them to consum- 
ers in New Mexico in the manner provided for regulation and supervision of rates and service 
regulations for private corporations under the provisions of the Public Utility Act [Chapter 62, 
Articles 1 through 6 and 8 through 13 NMSA 1978] to the same extent that it has now or here- 
after may have jurisdiction over private utility corporations, and to do all things necessary and 
convenient. in the exercise of that power and jurisdiction. The municipal corporation shall be 
subject to the laws of the state of New Mexico now existing or hereafter amended or enacted as 
to foreign corporations, shall designate a statutory agent resident in New Mexico upon whom 
process against the municipal corporation may be served and may sue and be sued in this state 
as a foreign corporation. 

B. The state and its political subdivisions, notwithstanding any provisions contained in Chap- 
ter 62, Article 1 NMSA 1978, shall assess for taxation the property of any such foreign municipal 
corporation and shall levy taxes against its property and facilities in New Mexico in the same 
manner and to the same extent as electric properties owned by private corporations are now or 
may hereafter be taxed in this state. 

C. “The provisions of this section shall not operate to prevent a municipal corporation located 
in another state and further than twenty-five miles from the boundary of the state of New Mexico 
from owning any interest in a jointly owned generating facility. 


History: 1941 Comp., § 72-106, enacted by Laws sentences, in the present second sentence, substituted 
1943, ch. 100, § 1; 1953 Comp., § 68-1-6; Laws 1979, ch. "New Mexico public utility commission" for "New Mexico 
260, § 16; 1993, ch. 282, § 20. ’ public service commission", "them" for "such municipal 

Compiler's notes. — Sections 62-1-1 to 62-1-7 of the corporation" preceding "to consumers", and "the Public 
Public Utility Act are still effective as the repeal of Chap- Utility Act" for "Chapter 84 of the Laws of 1941", and in 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, ef- the present third sentence, added "The" at the beginning 
fective July 1, 2003 was repealed prior to taking effect by and deleted "foreign" preceding "municipal" near the end 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, of the sentence; and, in Subsection B, deleted "of New 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, Mexico" following "state", substituted "Chapter 62, Article 
as amended, an amendment of a repealed section is inef- 1 NMSA 1978" for. "this act", and made minor stylistic 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M.:224, changes. 

668 P.2d 1101 (1983). Laws 2008, Chapter 416, Section 5 yay 

also repealed Laws 1998, Chapter 108, Section 82, as ANNOTATIONS 

amended, a second time, however, that repeal is of no ef- Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
fect as the section had previously been pierlcs by Chap- Jar dd Public Utilities 8§ 374, 385; 71 Am. Jur. 2d State 
ter 23, Section 1, Laws 2003. and Local Taxation §§ 438 to 442. 

The 1993 amendment, effective June 18;'.1993;; in 73B CLS. Public Utilities §§ 72, 129 to 138; 84 C.J.S. 
Subsection A, rewrote the first sentence, divided the for- Taxation §§ 118, 184, 427, 444. 


mer second sentence into the present second and third 
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62-1-7 ELECTRIC, GAS AND WATER UTILITIES , 62+2-1 


62-1-7. [Applicability.] 


That nothing in this act [62-1-6, 62-1-7 NMSA 1978] shall be anneal to grant permission to 
any municipal corporation located outside the state of New Mexico to own or operate distribution 
facilities in New Mexico for the purpose of selling electricity to consumers in New Mexico who re- 
side more than two (2) miles en the boundary of the state of New Mexico. 


History: 1941 Comp., § 72-107, enacted by Laws as amended,:an amendment of a repealed section is inef- 


1943, ch. 100, § 2; 1958 Comp., § 68-1-7. fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224; 

Compiler's notes. — Sections 62-1-1 to 62-1-7 of the 668 P.2d 1101 (1983); Laws 2003, Chapter 416, Section 5 
Public Utility Act are still effective as the repeal of Chap- also repealed Laws 1998, Chapter 108; Section 82, as 
ter 62, Article 1 by Laws 1998, Chapter 108, Section 82, ef- amended, a second time, however, that repeal is of:no ef- 
fective July 1, 2003 was repealed prior to taking effect by fect as the section had previously been repealed by Chap- 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, ter 28, Section 1, Laws 2003. 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 

ARTICLE 2) 
Incorporation and. Powers of Waterworks 
Sec, i Sec. 
62-2-1. Companies for supplying water; articles of incor- 62-2-13. Voluntary dissolution. 
poration. 62-2-14. Powers of directors after dissolution. 
62-2-2. Contents of articles of incorporation. 62-2-15. Borrowing money; bonds; mortgages. 
62-2-3. Filing of articles; certified copies. 62-2-16. Eminent domain. 
62-2-4,.. General powers, 62-2-17. Construction of works; eminent domain. 
62-2-5. Additional powers. 62-2-18. Acquiring land of minors and incapacitated per- 
62-2-6. Directors; qualifications; election. sons. 
62-2-7. Quorum in directors' meeting. 62-2-19, Use of materials on state lands. 
62-2-8. Meetings of directors. 62-2-20. Corporations for serving cities and towns; rights 
62-2-9. Transfer of shares. and privileges. 
62-2-10. Subscriptions to stock; payment; notice of as- 62-2-21. Corporations for serving cities and towns; lay- 
sessment; sale of stock... ing mains in streets; service, 

62-2-11. Increase or decrease of capital stock. 62-2-22. Irrigation companies; restrictions on use of 
62-2-12. Commencement of business within one year. water. 


62-2-1. Companies for supplying water; articles of incorporation. 


Any five persons who desire to form a company for the purpose of constructing and maintaining 
reseryoirs and.canals or ditches and pipelines for supplying water for irrigation, mining, manu- 
facturing, domestic and other public uses, including cities and towns, and for the improvement of 
lands in connection therewith shall make and sign articles of incorporation that shall be acknow!l- 
edged before the secretary of state or some person authorized by law to take the acknowledgment 
of conveyances of real estate. When so acknowledged, the articles shall be filed with ‘he secretary 
of state. 


History: Laws 1887, ch. 12, § 1; C.L. 1897, § 468; Cross references. — For municipal water facilities, 


Code 1915, § 1026; C.S. 1929, § 32-406; 1941 Comp., § see 3-27-1 to 3-27-9 NMSA 1978, 
72-201; 1953 Comp., § 68-2-1; 2013, ch..75; § 23. For municipal!water or natural gas associations, see 
Compiler's notes, — Prior to the 1915 Code, this sec- Chapter.3, Article 28 NMSA 1978. 
tion provided for filing of articles with the secretary of the For use of waters and regulation of water by municipali- 
territory. ties, see 3-63-1 to 3-638-5 NMSA.1978. 
Sections 62-2-1 to 62-2-22 of the Public Utility ‘Act are For certification of water and wastewater plant opera- 
still effective as the repeal of Chapter 62, Article 2 by Laws tors, see 61-33-1 to 61-33-9 NMSA 1978, 
1998, Chapter 108, Section 82, effective July 1, 2003 was For community springs, tanks, reservoirs and ponds; see 
repealed prior to taking effect by Chapter 23, Section 1, 72-10-1 to 72-10-10 NMSA 1978. 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, The 2013 amendment, effective July 1, 2013, required 
amended Laws 1998, Chapter 82, as amended, an amend- that articles of incorporation of water companies be filed 
ment of a repealed section is ineffective. See Quintana v. with the secretary of state; added the title of the section; 
N.M. Dep't of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983). in the first sentence, after "towns, and for the", deleted 
Laws 20038, Chapter 416, Section 5 also repealed Laws "purpose of colonization and the" and after "lands in 
1998, Chapter 108, Section 82, as amended, a second time, connection therewith" deleted "for, either or both of said 


however, that repeal is of no effect as the section had previ- objects, nee jointly or separately"; and in the second 
ously been repealed by Chapter 23, Section 1, Laws 2003, 
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62-2-2 INCORPORATION AND POWERS OF WATERWORKS 62-2-3 


sentence, after "filed with the", deleted "state corporation 1900-NMSC-017, 10 N.M..177, 61 P. 357, aff'd, 188. US, 
commission" and added "secretary of state". 545; 23.8. Ct. 338, 47 L, Ed.'588 (1903). 
Rt Application need not be made in name of all 
ANNOTATIONS ie f it persons to be benefited. — Sections 62-2-1 to 62-2-22 
Diversion of water for domestic purposes is pub- NMSA 1978 relating to the incorporation of waterworks 
lic purpose. — The diversion and distribution of water companies and the powers which such companies may 
for irrigation and other domestic purposes is a public. exercise, do not require that an application to appropri- 
purpose. Albuquerque Land & Irrigation Co. v. Gutierrez, ate public waters for a beneficial use must be made by 
1900-NMSC-017, 10 N.M. 177, 61 P. 357, aff'd, 188 US. or in the names of all persons who may ultimately use 
545, 23 S. Ct. 338, 47 L, Ed. 588 (1903), or be benefited by such use. Mathers v. Texaco, Inc., 
' Legislature has impliedly declared condemnation 1966-NMSC-226, 77 N.M. 239, 421 P.2d 771. 
for water conveyance is for public use. — The legisla- _ Applicant may acquire right-of-way through ex- 
ture, in Section 72-1-5 NMSA 1978, has given to persons, isting ditch, — An applicant for the appropriation of wa- 
firms, associations and corporations the right to condemn ters for irrigation purposes may acquire by condemnation 
land right-of-way for the purpose of conveying water for proceedings the right to use of the project, and a right- 
beneficial uses. Since the power of eminent domain can- of-way through; an existing ditch or canal of another ap- 
not be exercised without a "public use" being present, the SA pi by enlargement. 1915-16 Op. Att'y Gen. No. 15- 
legislature has impliedly declared such a "public use" to 
be present in such conveyance of water. Kaiser Steel Corp, Ami Jur. 2d, A.L.R. and C.JS, references. — 78 Am. 
v. W.S. Ranch Co,, 1970-NMSC-043, 81 N.M. 414,467 P.2d 9. Jur ad Waterworks and Water Companies § 1 et seq. 
986. _ Public utility acts, applicability to municipal corpora- 
Company seeking to divert water need not own tion operating water plant, 18 A.L.R. 946. | 
lands to be irrigated. — It is not necessary that the Liability of water distributor for damage caused by wa- 
company seeking to divert the water be the owner of the ter escaping from aur, 20 A.L,R.3d 1294, a 
lands to be irrigated, or be employed by the owners, pro- Water distributor's liability for injury due to condition 
vided the water is,used beneficially within a reasonable of service lines, meters, and the like, which serve individ- 
time, Albuquerque Land & Irrigation Co. v. Gutierrez, ual consumer, 20 A.L.R.3d 1363. 


94 C.J.S. Waters § 248. 


62-2-2. [Contents of articles of incorporation. ] 


» Such articles shall set forth: . 

A. the full names of the incorporators, and the corporate name of such company; 

B. the purpose or purposes for which such company is formed, and if the object be to construct 
reservoirs and ¢anals, or ditches and pipelines for any of the purposes herein specified, the begin- 
ning point and terminus of the main line of such canals and ditches and pipelines, andthe general 
course, direction and length thereof shall be stated; 

C. the amount of the capital stock and the number of shares as definitely as practicable; 

D,_ the term of existence of the company, which shall not exceed fifty years; 

E. the number of directors, and the names of those who shall manage the business of the com- 
pany for the first year; 

F, the name of the city or town and county in which the principal place of business of the com- 
pany is to be located. 


History: Laws 1887, ch. 12, § 2; C.L. 1897, § 469; Chapter 336, Section 8, amended Laws 1998, Chapter 82, 


Code 1915, § 1027; C.S. 1929, § 32-407; 1941 Comp., § as amended, an amendment of a repealed section is inef- 
72-202; 1953 Comp., § 68-2-2. fective. See Quintana v. N.M. Dep't of Corrs., 100. N.M. 224, 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
Public Utility Act are:still effective as the repeal of'Chap- also repealed Laws’ 1998, Chapter 108, Section 82, as 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- amended, a second time, howeyer, that repeal is of no-ef- 
fective July 1, 2003 was repealed prior to taking effect by fect as the section had previously been repealed by Chap- 
Chapter 23, ‘Section 1, Laws 2003. Although el 2003, ter 23, Section 1, Laws 2008. 


62-2-3. Filing of articles; certified copies. 


A duly certified copy of the articles of incorporation executed by the secretary of state shall be 
filed in the office of the county clerk of each county through or into which any canal, ditch or pipe- 
line may run or any reservoir may be established or in which the company may desire to transact 
business. Duly certified copies of the articles of incorporation shall be given by the secretary of 
state or county clerks, on the payment of the fees allowed by law, and shall be received as evidence 
in any of the courts of this state. 
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62-2-4 ELECTRIC, GAS AND WATER UTILITIES + 62-2-5 


History: Laws 1887, ch.'12, § 3; C.L. 1897, § 470; 
Code 1915, § 1028; C.S. 1929, § 32-408; 1941 Comp., § 
72-203; 1953 Comp., § 68-2-3; 2013, ch. 75, § 24. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 


62-2-4. [General powers. ] 


amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2003. 

The 2013 amendment, effective July 1, 2013, required 
that the secretary of state certify articles of incorporation; 
added the title of the section; in the first sentence, after 
"certified copy of the articles", added "of incorporation" 
and. after "executed by", deleted "state corporation com- 
mission" and added "secretary of state"; and in the second 
sentence, after "copies of the articles", added "of incorpo- 
ration" and after "shall be given by", deleted "said com- 
mission" and added "the secretary of state". 


When articles of incorporation shall have been executed, acknowledged and filed, as herein re- 
quired, the persons therein named shall, with their associates and successors, be deemed a body 
politic and corporate, by the name stated in such articles, for and during the period named therein, 
and shall have power to sue and be sued, in any court; to adopt and use a common seal and alter 
the same at pleasure; to purchase, acquire, hold, sell, mortgage and convey such real and personal 
estate as such corporation may require to successfully carry on and transact the objects for which 
it was formed; to appoint such officers, agents and servants as the business of the corporation 
may require, and exact of them such security as may be thought proper, and remove them at will; 
except, no director shall be removed from office unless by a two-third vote of the whole number 
of directors; and to adopt bylaws, not inconsistent with the laws of this state for the organization 
of the company, the management of its business and property, the regulation of its affairs, the 
transfer of its stock and for carrying on all kinds of business within the objects and purposes of the 
corporation. 


History: Laws 1887, ch. 12, § 4; C.L. 1897, § 471; 
Code 1915, § 1029; C.S. 1929, § 32-409; 1941 Comp.,, § 
72-204; 1953 Comp., § 68-2-4. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 


668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws ‘1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect_as the section had previously been repealed by Chap- 
ter:23, Section 1, Laws 2003, 

Cross references, — For power to borrow money, mort- 
gage property and issue bonds, see 62-2-15 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters §§ 254 to 259. : 


62-2-5. [Additional powers.] 


Corporations formed under this article for the purpose of furnishing and supplying water for 
any of the purposes mentioned in Section 62-2-1 NMSA 197 8, shall have, in addition to the powers 
hereinbefore mentioned, rights as follows: 

A. to cause such examinations and surveys for their proposed reservoirs, canals, pipelines and 
ditches to be made, as may be necessary to the selection of the most eligible locations and advanta- 
geous routes, and for such purpose, by their officers, agents and servants, to enter upon the lands 
or water of any person, or of this state; 

B. to take and hold such voluntary grant of real estate and that eerie as shall be made to 
them in furtherance of the purposes of such corporation; 

C. to construct their canals, pipelines or ditches upon or along any stream of water; 

D. to take and divert from any stream, lake or spring the surplus water, for the purpose of 
supplying the same to persons, to be used for the objects mentioned in Section 62-2-1 NMSA 
1978, but such corporations shall have no right to interfere with the rights of, or appropriate 
the property of any persons except upon the payment of the assessed value thereof, to be ascer- 
tained as in this article provided: and provided, further, that no water shall be diverted, if it will 
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interfere with the reasonable requirements of any person or persons using or requiring the same, 
when so diverted; 

E: to furnish water for the purposes mentioned in Section 62-2-1 NMSA 1978, at such rates as 
the bylaws may prescribe; but equal rates shall be conceded to each class of consumers; 

F. to enter upon and condemn and appropriate any lands, timber, stone, gravel or other mate- 
rial that may be necessary for the uses and purposes of said companies. 


_ History: Laws 1887, ch, 12, § 17; C.L. 1897, § 484; For excavation damage to underground utility lines and 

Code 1915, § 1042; C.S. 1929, § 32-422; 1941 Comp.,, § related facilities, see 62-14-1 to 62-14-8 NMSA 1978. 

72-205; 1953 Comp., § 68-2-5, . For appropriation of water, see 72-5-1 to 72-5-89 NMSA 
Compiler's, notes. — The 1915 Code compilers sub- 1978, 

stituted the words "this article" for."this act." They pre- 

sumably refer to Code 1915, ch. 23, art. 3, the effective ANNOTATIONS 


provisions of which are compiled as 62-1-1 to 62-1-5 and 
62-2-1 to 62-2-22 NMSA 1978, while the original reference 
to "this act" meant Laws 1887, ch. 12, the effective provi- 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
and 62-2-22 NMSA 1978. 

Sections 62-2-1 to 62-2-22 of the Public Utility Act are 


Irrigation companies may go upon private lands 
to make a preliminary survey for right-of-way by eminent 
domain, to divert surplus water, unappropriated and sub- 
ject to diversion, for this is a public purpose, and it is not 
necessary that the distributing company shall itself be a 


: ; Z consumer, provided the water is used beneficially within a 
still effective as the repeal of Chapter 62, Article 2 by Laws reasonable time. The burden of proving such facts is with 


1998, Chapter 108, Section 82, effective July 1, 2008 was the company. Albuquerque Land & Irrigation Co. v. Guti- 


repealed prior to taking effect by Chapter 23, Section 1, 1900-NMSC-017. 10 N.M. 177. 61 P. 35 188 
Laws 2003, Although Laws 2003, Chapter 336, Section 8, {hg $4699 8 Ct. 998.47 L hd 6990908) 


amended Laws 1998, Chapter 82, as amended, an amend- Strangers may not raise question of interference 


ment of a repealed section is ineffective, See Quintana v. with ather a * . 
ppropriators. — The question whether the 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). appropriation of water interferes with the rights of other 


Laws 2003, Chapter 416, Section 5 also repealed Laws a : : ‘ 
, rie : ppropriators cannot be raised by strangers not parties to 
1998, Chapter 108, Section 82, as amended, a second time, the action. Albuquerque Land & Irrigation Co. v. Gutier- 


however, that repeal is of no effect as the section had previ- 1900-NMSC-017. 10 N.M. 177. 61 P. 357 'd. 188 
ously been repealed by Chapter 23, Section 1, Laws 2003. ie 545, 23 S. Ct. 338, AT im Ed. 588 (1903). Raia 


Cross references, — For eminent domain proceedings A . 1s . at 
, ppropriator not limited to lands in original ap- 
see 62-2-16 to 62-2-18 and Chapter 42A NMSA 1978. plication. — An appropriator may use water for lands in 


For need for certificate of convenience and necessity be- ddition tots Ged an ovicimaliapalication 1909-12 
fore construction or operation of utility, see 62-9-1 NMSA On Atos Se OUT atin hata ca 


1978. 


62-2-6. [Directors; qualifications; election. | 


The corporate powers of any corporation formed under this article shall be exercised by a board of 
not less than three directors who shall be stockholders of the company, and a majority of them citi- 
zens of the United States, and at least one-third of whom shall be residents of this state. Such direc- 
tors shall be elected annually, after the expiration of the term of the directors named in the articles 
of incorporation, at such time and place, and upon such notice, and in such mode as the bylaws of 
the company may provide; but all such elections shall be by ballot, and each stockholder, either in 
person or by proxy, shall be entitled to as many votes as he owns shares of stock, and the persons 
receiving the greatest number of votes shall be declared elected. When a vacancy occurs in the office 
of director by death, resignation or otherwise, such vacancy shall be filled for the remainder of the 
year in such manner as the bylaws shall prescribe. Should there be no election of directors, on the 
day fixed in the bylaws for such election, such election may be held at such other time as the bylaws 
may designate, and the directors in office may continue to act until their successors are elected. 


History: Laws 1887, ch. 12, § 5; C.L. 1897, § 472; Laws 1998, Chapter 108, Section 82, effective July 1, 2003 


Code 1915, § 1030; C.S. 1929, § 32-410; 1941 Comp., § was repealed prior to taking effect by Chapter 23, Sec- 
72-206; 1953 Comp., § 68-2-6. tion 1, Laws 2003. Although Laws 2008, Chapter 336, Sec- 

Compiler's notes. — The 1915 Code compilers sub- © tion 8, amended Laws 1998, Chapter 82, as amended, an 
stituted the words "this article" for "this act." They pre- amendment of a repealed section is ineffective. See Quin- 
sumably refer to Code 1915, ch. 23, art. 3, the effective tana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 
provisions of which are compiled as 62-1-1 to 62-1-5 and (1983). Laws 2003, Chapter 416, Section 5 also repealed 
62-2-1 to 62-2-22 NMSA 1978, while the original reference Laws 1998, Chapter 108, Section 82, as amended, a second 
to "this act" meant Laws 1887, ch. 12, the effective provi- . time, however, that repeal is of no effect as the section had 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 previously been repealed by Chapter 23, Section 1, Laws 


and 62-2-22 NMSA 1978. 2003. 
Sections 62-2-1 to 62-2-22 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article.2 by 
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62-2-10 


62-2-7. [Quorum in directors' meeting. | 


A majority of the whole number of directors shall form a board for the transaction of business, 
and a decision of a majority of the directors assembled as,a board shall be valid as a corporate act. 


History: Laws 1887, ch. 12, § 6; C.L. 1897, § 473;.. 


Code 1915, § 1031; C.S, 1929, § 32-411; 1941 Comp., § 
72-207; 1953 Comp., § 68-2-7, 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 28, Section 1, Laws 2003, Although Laws 2003, 


62-2-8. [Meetings of directors. ] 


Chapter 336, Section 8, auieedad Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef. 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter "416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been odin by Chap- 
ter 23; Section 1, Laws 2003. 


The first meeting of the board of directors shall be held at such time and place as may be agreed 
upon by a majority of the persons named as such in the articles of incorporation, and all subse- 
quent meetings shall be at such times and places as the bylaws may designate. 


History: Laws, 1887, ch. 12, § 7; C.L. 1897, § 474; 
Code 1915, § 1082; C.S. 1929, § 32-412; 1941 Comp., § 
72-208; 1958 Comp., § 68-2-8, 

Compiler's notes, — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed, prior to taking effect by 
Chapter 28, Section 1, Laws 2003. Although Laws 2008, 


62-2-9. [Transfer of shares. ] 


Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as aménded, an amendment of a repealed section is inef- 
fective, See Quintana v. N.M. Dep't of Corrs.; 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section-had previously been repealed by Chap- 
ter 28, Section 1, Laws 20038: 


The stock of the company shall be deemed personal estate, and shall be transferrable [transfer- 
able] in such manner as shall be prescribed by the bylaws of the company; but no transfer shall 
be valid except between the parties thereto, until the same shall be so entered on the books of the 


company as to show the names of the parties by and to whom transferred, ihe number and desig- 


nation of the shares and the date of transfer. 


History: Laws 1887, ch. 12, § 8; C.L. 1897, § 475; 
Code 1915, § 1033; C, s. 1929, § 32-413; 1941 Comp,, § 
72-209; 1953 Comp., § 68-2-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part’ of the law. 

Compiler's notes, — Sections 62-2-1:to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003, Although Laws 2008, 


as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983), Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2003. 

Cross references. — For investment securities provi- 
sions of Uniform Commercial Code, see 55-8-101 to Bb 8- 


511 NMSA 1978. 
Chapter 336, Section 8, amended i 1998, Chapter 82, 


62-2-10. relnacriptiona to Aas payment; notice of assessment; sale of 
stock. ] 


The. directors shall have power to call in and demand from the stockholders the sum by them 
subscribed, at such times andiin such payments as they may deem proper; notice of such assess- 
ment shall be given to the stockholders personally, or shall be published once a week for at least 
four weeks, in some newspaper published at the place designated as the principal place of busi- 
ness of the corporation, or if none be published there, then by posting such notice for that period, 
in at least six of the most public places in the county in which said principal place of business of 
the corporation is located. If, after such notice has been given, any stockholder shall make default 
in the payment of the assessment upon the shares held by him,'so many of such shares may be 


980 


© 2022.State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


62-2-11 INCORPORATION AND POWERS OF WATERWORKS 62-2-13 
sold as will be necessary for the payment of the assessment on‘all shares held by him. The sale of 
said shares shall be made as prescribed in the bylaws of the company, but all such sales shall be 
made at public auction, to the highest bidder, after notice thereof shall have been given as in this 
section provided for notice to stockholders of assessments; and the person who will agree to pay 
the assessment due, together with the expense of advertising, and other costs of such sale, for the 
smallest number of whole shares, shall be deemed the highest bidder. A complete record shall be 


Le of se assessments and sales of stock. 


Histo: Laws 1887; ch. 12, § 9; C.L. 1897, § 476; 
Code 1915, § 1034; C.S, 1929, § 32-414; 1941 Comp., § 
72-210; 1958 Comp., § 68-2-10. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 


Chapter 28, Section 1, Laws 2003. Although Laws 2003, 


Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v, N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2003. 


Cross references. — For legal newspapers, see 14-11-2 
NMSA 1978, 


ANNOTATIONS 


Bylaw providing for notice by registered mail is 
insufficient. — Provision in bylaw of a water company 
for notice of assessment by registered mail is insufficient 
notice under this section. 1917- 18 Op. Att'y Gen. No. 17- 
1939, 

This section does not contemplate any surplus 
from sale, as the bid must be for the payment of the as- 
sessment. and costs for:the smallest number of shares, 
1917-18 Op. Att'y Gen. No. 17-1939, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters §§ 234, 293. 


62-2-11. [Increase or decrease of capital stock. |] 


The capital stock of any such corporation may be increased or diminished at any meeting of the 
stockholders, but may only be done by a two-thirds vote of all the shares of stock, but in no case shall 
the capital stock be reduced below the outstanding indebtedness and liabilities of the corporation. 


History: Laws 1887, ch. 12, § 12; C.L. 1897, § 479; 
Code 1915, § 1037; C.S. 1929, § 32-417; 1941 Comp., § 
72-212; 1953 Comp., § 68-2-12. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws. 2003, 


Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs, , 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 28, Section 1, Laws 2003, 


62-2-12. [Commencement of business within one year.| 


If any corporation formed under this article shall not organize and commence the transaction of 
its business within one year from the time of filing its articles of incorporation, its corporate pow- 


ers shall cease. 


History: Laws 1887, ch. 12, § 13; C.L. 1897, § 480; 
Code 1915, § 1038; C.S. 1929, § 32-418; 1941 Comp., § 
72-213; 1953 Comp., § 68-2-18. 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the words "this article" for "this act." They pre- 
sumably refer to Code 1915, ch. 28, art. 3, the effective 
provisions of which are compiled as 62-1-1 to 62-1-5 and 
62-2-1 to 62-2-22 NMSA 1978, while the original reference 
to "this act" meant Laws 1887, ch. 12, the effective provi- 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
and 62-2-22 NMSA 1978. 


62-2-13. [Voluntary dissolution.] 


Sections 62-2-1 to 62-2-22 of the Public. Utility Act 
are still effective as the repeal of Chapter 62, Article 2 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
was repealed prior to taking effect by Chapter 23, Sec 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 
tion 8, amended Laws 1998, Chapter 82, as amended, an 
amendment of a repealed section is ineffective. See Quintana 
v, N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 20038, Chapter 416, Section 5 also repealed Laws 1998, 
Chapter 108, Section 82, as amended, a second time, how- 
ever, that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 


Any corporation formed under this article or formed under any general law of this state, the 
principal business of which has been the construction and maintenance of dams, reservoirs, 
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ditches and canals, and the distribution of water therethrough |there-through] for public use, may 
be disincorporated by a two-thirds vote of all the stockholders, and when such vote shall have been 
taken, notice thereof shall be given as required, by which notice shall state when and at what 
place application will be made to the district court or the judge thereof to have such corporation 
judicially declared dissolved, and at such time and place or at such other time and place to which 
said matter may be adjourned by the court or judge, such court or judge may hear evidence touch- 
ing the matter, and if satisfied that all debts and liabilties [liabilities] of such corporation have 
been paid or that the same can be paid, settled, satisfied or compromised by the sale of the tangible 
assets of such corporation; and that the requisite vote in favor of dissolution has been duly given, 
such court or judge shall enter an order declaring the corporation dissolved; and thereafter’ the 
directors or trustees of such corporation shall sell and dispose of the tangible property thereof 
or such portion of the same as may be necessary to liquidate the indebtedness of the company, 
and apply the proceeds realized from.such sale to the payment, satisfaction or compromise of 
the indebtedness of such corporation, the balance remaining to be distributed to the stockholders 
thereof in accordance with Section 62-2-14 NMSA 1978. ) 


History: Laws 1887, ch. 12, § 14; CL. 1897, § 481; 
Laws 1905, ch. 92, § 1; Code‘1915, § 1089; C.S. 1929; § 
32-419; 1941 Comp., § 72-214; 1953 Comp., § 68-2-14, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the words "this article" for "this act." They pre- 
sumably refer to Code 1915, ch. 23, art. 3, the effective 
provisions of which are compiled as 62-1-1.to 62-1-5 and 
62-2-1 to 62-2-22 NMSA 1978, while the original reference 
to "this act" meant Laws 1887, ch. 12, the effective provi- 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
and 62-2-22 NMSA 1978. 

Sections 62-2-1 to 62-2-22 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 2 by 


Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
was repealed prior. to taking effect by Chapter 23, Sec- 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 
tion 8, amended Laws 1998, Chapter 82, as amended, an 
amendment of a repealed section is ineffective. See Quin- 
tana v. N.M. Dep't of Corrs,, 100 N.M. 224, 668 P.2d 1101 
(1983). Laws 2003, Chapter 416, Section 5 also repealed 
Laws 1998, Chapter 108, Section 82, as amended, a second 
time, however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, hax 
2003. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 
C.J.S. Waters §§ 68, 69, 159; 94 C.J.S, Waters §§ 330, 332. 


62-2-14. [Powers of directors after dissolution. ] 


Upon the dissolution of any corporation, the directors at the time of dissolution shall be direc- 
tors and agents of the creditors and stockholders of the corporation dissolved, and shall have full 
power to sue for and recover the debts and property of the corporation, by the name of the directors 
of such corporation, collect and pay any outstanding debts, settle its affairs and divide amongst 
the stockholders the money and property remaining after the payment of all debts, liabilites: [li- 


abilities] and necessary expenses. 


History: Laws 1887, ch. 12, § 15; C.L. 1897, § 482; 
Code 1915, § 1040; C.S. 1929, § 32-420; 1941 Comp., § 
72-215; 1953 Comp., § 68-2-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 


Chapter 23, Section 1, Laws 2003. Although Laws 2008, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M, Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003; Chapter ‘416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal j is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2003. 


62-2-15. [Borrowing money; bonds; mortgages. | 


Corporations formed under this article shall have power to borrow oper sums of money as may 
be necessary for the construction, completion or operation of their reservoirs, canals and ditches, 
or pipelines, or the purchase of any lands, water rights or other property necessary, in order to 
carry out the objects for which they were incorporated; and to issue and dispose of their bonds for 
any amount so borrowed, and to mortgage their corporate property and franchises to secure the 
payment of any debt contracted for the purpose aforesaid. 
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History: Laws 1887, ch. 12, § 16; C.L. 1897, § 483; amendment of a repealed section is ineffective. See Quin- 
Code 1915, § 1041; C.S. 1929, § 832-421; Laws 1941, ch. tana v. N.M. Dep't of Corrs,, 100.N.M. 224, 668 P.2d 1101 


15, § 2; 1941 Comp., § 72-216; 1953 Comp., § 68-2-16. (1983). Laws 2008, Chapter 416, Section 5. also repealed 
Compiler's notes. — The 1915 Code compilers sub- Laws 1998, Chapter 108, Section 82, as amended, a second 
stituted the words "this article" for."this act."| They pre- time, however, that repeal is of no effect as the section had 
sumably refer to Code 1915, ch, 238, art: 8, the effective previously been repealed by Chapter 23, Section 1, Laws 
provisions of which are compiled as.62-1-1 to 62-1-5 and 2008. 
62-2-1 to 62-2-22 NMSA 1978, while the original reference Cross references. — For general power to mortgage 
to "this act" meant Laws 1887, ch. 12, the effective provi- property, see 62-2-4 NMSA 1978. 
sions of which are compiled as 62-2-1 to 62-2-19; 62-2-21 
and 62-2-22 NMSA 1978. ANNOTATIONS 
Sections 62-2-1 to 62-2-22 of the Public Utility Act are Say Jur 2d, A.L.R. and C.J.S. Lvia-rinaaipenan — 58 Am. 
still effective as the repeal of Chapter 62, Article 2 by Jon 2 : a get i 
Laws 1998, Chapter 108, Section 82, effective July 1,2003 99, my etre stig ee Yara ptt Mimalbeiaa 
was repealed prior to taking effect by Chapter 23, Sec- C.J. 18; 94 ©. 
tion 1) Lawe 2008, AltMough Lewe 2008, Chapter $86°Seo, agugpg > Vatets, BR\LOD, 218, 94 OS. Waters §§ 259, 


tion 8, amended Laws 1998, Chapter 82, as amended, an 


62-2- 16. Eminent domain. 


Gomiorations formed pursuant to Sections 62-2-1 through 62-2-22 NMSA 1978 have the power 
of eminent domain for. the purpose of carrying out the provisions of Sections 62-2-1 through 62- 
2-22 NMSA 1978, and in the manner Cre by the Eminent Domain. Code [42A-1-1 through 
42A-1-33 ‘Eee 1978]. 


History: Laws 1981, ch. 125, § 50. 3 1978, has given to persons, firms, associations and cor- 


Repeals and reendotments: — Laws 1981, ch. 125, § porations the right to condemn land right-of-way for the 
50, repealed former 62-2-16 NMSA 1978, relating to the purpose of conveying water for beneficial uses. Since the 
power of eminent domain, and enacted a new section. power of eminent domain cannot be exercised ‘without a 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the "public use" being present, the legislature has impliedly 
Public Utility Act are still effective as the repeal of Chap- declared such a "public use" to be present in such con- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- veyance of water, Kaiser Steel Corp. v. W.S. Ranch Co., 
fective July 1, 2003 was repealed prior to taking effect by 1970-NMSC-043, 81 N.M. 414, 467 P.2d 986 (rendered un- 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, der prior law). — 

Chapter 336, Section 8, amended Laws 1998, Chapter 82, Section grants power only to corporations orga- 
as amended, an amendment of a repealed section is inef- nized under article. — The powers of this section are 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, limited to corporations incorporated under Sections 62- 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 2-1 through 62-2-22. NMSA 1978. 1967, Op.! Att'y Gen. 
also repealed Laws 1998, Chapter 108, Section 82, as No. 67-50 (mutual domestic water or sewage works asso- 
amended, a second time, however, that repeal is of no ef- ciation has no power of eminent domain). 

fect as the section had previously been repealed by Chap- Am. Jur. 2d, A.L.R. and C.J.S. references. — Emi- 
ter 23, Section 1, Laws 2003. nent domain: unity or contiguity of separate properties 

Cross references. — For eminent domain proceedings sufficient to allow damages for diminished ,value of parcel 
generally, see Chapter 42A NMSA 1978, remaining after taking of other parcel, 59 A.L.R.4th 308. 


OTATIONS 93 C.J.S. Waters § 88; 94 C.J'S, Waters §§ 228, 247, 255. 


Right: to condemn implies conveying water is 
"public use". — The legislature, in Section 72-1-5 NMSA 


62-2-17. [Construction of works; eminent domain. ] 


Such corporations shall be authorized to construct such branch, lateral or side canals, pipelines 
or ditches, as may be necessary to successfully accomplish the objects and purposes for which they 
shall be organized, and shall have the same rights and powers as to the taking and appropriating 
of land and other property, to be used therefor, as is given and conferred by the next preceding sec- 
tion [62-2-16 NMSA 1978], or other sections of this article. 


History: Laws 1887, ch. 12, § 19; C.L. 1897, § 486; to "this act" meant Laws 1887, ch. 12, the effective provi- 
Code 1915, § 1044; C.S. 1929, § 32-424; 1941 Comp., § sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
72-218; 1953 Comp., § 68-2-18. and 62-2-22 NMSA 1978. 

Compiler's notes. — The 1915 Code compilers sub- — “Sections 62-2-1 to 62-2-22 of the Public Utility Act 
stituted the words "this article" for "this act." They pre- are still effective as the repeal of Chapter 62, Article 2 
sumably refer to Code 1915, ch. 23, art. 3, the effective by Laws 1998, Chapter 108, Section 82, effective July 1, 
provisions of which are compiled as 62-1-1 to. 62-1-5 and 2008 was repealed prior to taking effect by Chapter 23, 
62-2-1 to 62-2-22 basa weld while the original reference Section 1, Laws 2003. Although Laws 2003, Chapter 336, 
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Section 8, amended Laws 1998, Chapter 82, as amended, 
an amendment of a repealed section is ineffective. See 
Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 
1101 (1983). Laws 2003, Chapter 416, Section 5 also re- 
pealed Laws 1998, Chapter 108, Section 82, as amended, 
a second time, however, that repeal is of no effect as the 
section had previously been repealed by Chapter 23, Sec- 
tion 1, Laws 2003. 


ANNOTATIONS 


Right to condemn implies conveyance of water is 
"public use". — The legislature, in Section 72-1-5 NMSA 
1978, has given to persons, firms, associations and cor- 
porations, the right to condemn land right-of-way for the 


ELECTRIC, GAS AND WATER UTILITIES 


62-2-20 


purpose of conveying water for beneficial uses. Since the 
power of eminent domain cannot be exercised without a 
“public use" being present, the legislature has impliedly 
declared such a "public use" to be present in such con- 
veyance of water. Kaiser Steel Corp, v. W.S. Ranch.Co., 
1970-NMSC-043, 81 N.M. 414, 467 P.2d 986. 

Section grants power only to corporations orga- 
nized under article. — The powers of this'section are 
limited to corporations incorporated under Sections 62- 
2-1. to 62-2-22 NMSA 1978. Mutual domestic water or 
sewage works association as organized under the Sani- 
tary Projects Act of 1957 has no power of eminent domain. 
1967 Op. Att'y Gen. No. 67-50. 


62-2-18. Acquiring land of minors and incapacitated persons. 


Should it become necessary for any such corporation to acquire the title to any land or other 
property belonging to any minor or incapacitated person, or which may belong to the estate of any 
deceased person, the title to any such property may be obtained in such manner as may be pro- 
vided by law for the conveyance, sale or disposal of the land or other rhccgtial belonging to minors 


or incapacitated persons or the estates of deceased persons. 


History: Laws 1887, ch. 12, § 20; C.L. 1897, § 487; 
Code 1915, § 1045; C.S, 1929, § 32-425; 1941 Comp., 
§ 72-219; 1953 Comp., § 68-2-19; Laws 1975, ch. 257, 
§ 8-124. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still.effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, 
effective July 1, 2003 was repealed prior to taking effect 
by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended,,an amendment of a repealed section is 


ineffective. See Quintana v, N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2008, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

Cross references, — For administration of decedent's 
estate, see 45-3-101 to 45-3-1802 NMSA 1978. 

For protection of lands of minors or incapacitated per- 
sons, see 45-5-401 to 45-5-482 NMSA 1978. ° 


62-2-19. [Use of materials on state lands.] 


Corporations formed under this article for the purpose of furnishing or supplying water for any 
of the purposes mentioned in Section 62-2-1 NMSA 1978, shall have the right to use any timber, 
stone or other materials upon lands belonging to the state, and along the line of their canals or 
ditches, or in the vicinity of such reservoirs as may be necessary in the construction thereof. 


History: Laws 1887, ch. 12, § 21; C.L. 1897, § 488; 
Code 1915, § 1046; C.S. 1929, § 32-426; 1941 Comp., § 
72-220; 1953 Comp., § 68-2-20. 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the words "this article" for "this act." They pre- 
sumably refer to Code 1915, ch. 23, art. 8, the effective 
provisions of which are compiled as 62-1-1 to 62-1-5 and 
62-2-1 to 62-2-22 NMSA 1978, while the original reference 
to "this act" meant Laws 1887, ch. 12, the effective provi- 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
and 62-2-22 NMSA 1978. 

Prior to the 1915 Code, this section contained the pro- 
vision "shall have the right and privilege of constructing 
their reservoirs, canals, pipelines or ditches on or over any 


of the lands now belonging to this territory, or which may 
hereafter become the property of the territory." . 
Sections 62-2-1 to 62-2-22 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 2 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 


“was repealed prior to taking effect by Chapter 23, Sec- 


tion 1, Laws 2003. Although Laws 2008, Chapter 336, Sec- 
tion 8, amended Laws 1998, Chapter 82, as amended, an 
amendment of a repealed section is ineffective, See Quin- 
tana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 
(1983). Laws 2003, Chapter 416, Section 5 also repealed 
Laws 1998, Chapter 108, Section 82, as amended, a second 
time, however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2008. 


62-2-20. [Corporations for serving cities and towns; rights and 


privileges. ] 


All corporations which have been heretofore or may hereafter be formed under the laws of New 
Mexico for the purpose of supplying water for domestic, irrigating or manufacturing purposes, for 
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62-2-22 


cities or towns, with a population of three thousand persons or more, shall have all the powers and 
shall be entitled to all the rights and privileges so far as they may be necessary for the transaction 
of the business of any and all such corporations as are conferred on railroad companies. 


History: Laws 1884, ch. 41, § 1; C.L. 1884, § 231; 
C.L. 1897, § 467; Code 1915, § 1047; C.S, 1929, § 32-427; 
1941 Comp., § 72-221; 1953 Comp., § 68-2-21. 

Compiler's notes. — Sections 62-2-1 to 62-2-22 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws 2008, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2003. 


Cross references, — For powers, rights and privileges 
of railroad companies, see 63-2-1 to 63-2-18 NMSA 1978. 


ANNOTATIONS 


Failure to use does not lose right to appropriated 
water. — Failure to use water rightfully appropriated 
does not cause a loss of such property.right. 1914 Op, Att'y 
Gen. No. 14-1171. 

Am, Jur, 2d, A.L.R. and C,.J.S. references, — Water- 
works as public building, 19 A.L.R. 547, 

Liability of water company to private owner for breach 
of its contract with municipality to supply pressure for 
fire purposes, 62 A.L.R. 1205. 

Right to cut off water supply because of failure to pay 
sewer service charge, 26 A.L.R.2d 1359, 

- 94.C.J,S. Waters § 254. 


62-2-21. [Corporations for serving cities and towns; laying mains in 


streets; service. |] 


Corporations formed under this article for the purpose of supplying water to any city, town or 
the inhabitants thereof for any purpose, may lay their mains or pipes in, along and upon any of the 
public streets or alleys of such city or town, subject to such regulations as may. be provided by the 
corporate authorities of such city or town; and may furnish and supply such city or town or the in- 
habitants thereof, with water, upon such conditons [conditions] and terms as may be fixed by such 


corporations, or as may be agreed to by the consumers and such corporations. 


History: Laws 1887, ch. 12, § 24; C.L. 1897, § 491; 
Code 1915, § 1048; C.S. 1929, § 32-428; 1941 Comp.,, § 
72-222; 1953 Comp., § 68-2-22, ~ 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law.. 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the words "this article" for "this act." They pre- 
sumably refer to Code 1915, ch. 23, art. 3, the effective 
provisions of which.are compiled as 62-1-1 to 62-1-5 and 
62-2-1 to 62-2-22 NMSA 1978, while the original reference 
to "this act" meant Laws 1887, ch. 12, the effective provi- 
sions of which are compiled as 62-2-1 to 62-2-19, 62-2-21 
and 62-2-22 NMSA 1978, ti 

Sections 62-2-1 to 62-2-22 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 2 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
was repealed prior to taking effect by Chapter 23, Sec- 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 
tion 8, amended Laws 1998, Chapter 82, as amended, an 
amendment of a repealed section is ineffective. See Quin- 
tana v. N.M. Dep't:of Corrs., 100 N.M. 224, 668 P.2d 1101 
(1983). Laws 2003, Chapter 416, Section 5 also repealed 
Laws 1998, Chapter 108, Section 82, as amended, a second 


time, however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. " 


ANNOTATIONS 


Franchise may be granted without referendum. 
—A franchise to maintain and operate an existing water 
plant and to make betterments may be granted by ordi- 
nance by a city without a referendum. Asplund v. City of 
Santa Fe, 1926-NMSG-002, 31 N.M. 291, 244 P. 1067. 

City is estopped to deny mutual agreements. — A 
private waterworks company having agreed to furnish 


water to a city for 25 years, and the city having agreed not 


to operate waterworks in or near the town for the same 
time, and to rent hydrants, is estopped to deny that it op- 
erates under the contract. Bankers Trust Co. v. City of Ra- 
ton, 258 U.S. 328, 42 S. Ct. 340, 66 L. Ed. 642 (1922). 

Municipality may require removal of system after 
franchise expires. — A municipality cannot be enjoined 
from requiring the removal from the streets of the system 
of a waterworks company whose franchise has expired. 
Bankers Trust Co. v. City of Raton, 258 U.S. 328, 42S, Ct. 
340, 66 L. Ed. 642 (1922). 


62-2-22. [Irrigation companies; restrictions on use of water.] 


That no incorporation of any company or companies to supply water for the purposes of irriga- 
tion and other purposes, shall have any right to divert the usual and natural flow of water of any 
stream which by Section 73-2-9 NMSA 1978 has been declared a public acequia for any use what- 
ever, between the fifteenth day of February and the fifteenth day of October of each year, unless it 
be with the unanimous consent of all and every person holding agricultural and cultivated lands 
under such stream or public acequia, and to be irrigated by the water furnished by said stream or 
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publicsacequia, and that no incorporation of any company or companies shall interfere witis the 
water rights of any individual or company, acquired prior to: aha 24, 1887. 


cA 


History: Laws 1887, ch. 12, § 25; C.L. 1897, § 492; also repealed Laws 1998, Chapter 108, Section 82, as 


Code 1915, § 1049; C.S. 1929, § 32-429; 1941 Comp., § amended, a second time, however, that repeal is of no ef- 

72-223; 1953 Comp.,, § 68-2-23. fect as the section had previously been repealed Py Chap- 
Compiler's notes, — Sections 62-2-1 to 62-2-22 of the ter 23, Section 1, Laws 2003. 

Public Utility Act are-still efféctive as the repeal of Chap- 

ter 62, Article 2 by Laws 1998, Chapter 108, Section 82, ef- ANNOTATIONS 

fective July 1, 2003 was repealed prior to taking effect by Am. Jur. 2d, A.L.R. and C.J.S. ref sek SB Ais 

Chapter 23, Section 1, Laws 2003. Although Laws 2003, Jun. 9d Irrigation §§ 44-55. af PHOS"UPY 


Chapter 336, Section 8, amended Laws 1998, Chapter 82, 


(asd od age Discrimination between property within and that out- 
as amended, an amendment of a repealed section is inef- 


side municipality or other governmental district as to 


fective. See Quintana v. N.M, Dep't of Corrs., 100 N.M. 224, tes. 4A.L.R.2d 595. 
668 P.2d 1101 (1983). Laws 2003; Chapter 416, Section 5 "94 C..S. Waters 8§ 314 to 368, 
Public Utility Act; Preamble and Definitions 
Sec. . Sec. 
62-3-1. Declaration of policy. ' 62-3-3. Definitions. 
62-3-2. Objects and purposes; liberal interpretation; re- 62-3-4, Limitations and exceptions. 
peal of inconsistent statutory provisions. 62-3-4.1. Certain persons not public utility. 


62-3-2.1.. Objects and purposes; liberal interpretation. 62-3-5, Collection of fees by public utilities. 


62-3-1. peelatAtibn of policy. 


A. Public utilities, as defined in Section 62-3-3 NMSA 1978, are 6 affected with the public inter- 
est in that, among other things: 

(1) asubstantial portion of public utilities' business and activities involves the rendition of 
essential public services to a large number of the general public; r 188 

(2) public utilities' financing involyes the investment of large sums of money, including 
capital obtained from many members of the general public;.and 

(3) the development and extension of public utilities' business directly affscts the develop- 
ment, growth and expansion of the general welfare, business and industry of the state. 

B. It is the declared policy of the state that the public interest, the interest of consumers and 
the interest of investors require the regulation and supervision of public utilities to the end that 
reasonable and proper services shall be available at fair, just and reasonable rates and to the end 
that capital and investment may be encouraged and attracted so as to provide for, the .construc- 
tion, development and extension, without unnecessary duplication and economic waste, of proper 
plants and facilities‘and demand-side resources for the rendition of service to the general public 
and to industry, kor | 


‘History: 1953: Comp.,-§ 68-3-1, enacted by Laws The 2008 amendment, effective May 14, 2008, in Sub- 


1967, ch. 96, § 2; 2008, ch, 24, § 1. section B, provided that capital and investment should 
Repeals and reenactments, — Laws 1967, ch. 96, § 2, provide for demand-side resources. 

repealed former 68-3-1, 1953 Comp., relating to declara- 

tion of policy, and enacted a new section. ANNOTATIONS 


Compiler's notes, — Sections 62-3-1 to 62-3-5 of the 


cetadh Telecommunications. — The Public Utilities Act 
Public Utility Act are still effective as the repeal of Chap- does not apply to telecommunication services. In re Qwest 
ter 62, Article 3 by Laws 1998, Chapter 108, Section 82, ef- Communications Int'l, Inc., 2002-NMSC- 006, 131 N.M, 


fective July 1, 2003 was repealed prior to taking effect by 770, 42 P.3d 1219. 
Chapter 23, Section 1, Laws 2003, Although Laws 2003, Public regulation commission Aerived its author- 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, ity and jurisdiction from the New Mexico Public Util- 


as amended, an amendment of a repealed section is inef- tty “Act: (ht land. Park v. NM..Pub ti 
fective. See Quintana v. N.M: Dep't of Corrs., 100 N.M., 224, Cokin in 1 Ohare 438 NM. 143. ire icy 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 dert dénied, 2004-NMCERT-.002, 135 NM. 169, 86 P3d 
also repealed Laws 1998, Chapter 108, Section 82, as ry, AT 


amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1,.Laws-2003. 


Goals of utility regulation have been established. 
— The legislature has established certain goals which 
utility regulation and supervision are intended to achieve: 


986 


© 2022 State of New Mexico, New Mexico Compilation Commission. All'rights reserved. 


62-3-1 


reasonable and proper services should be made available 
to the public at fair, just and reasonable rates, and capi- 
tal and investment should be encouraged and attracted 
for the plants and facilities which are to render that ser- 
vice. Southern Union Gas Co. v. N.M. Pub, Serv. Comm'n, 
1972-NMSC-072, 84 N.M. 330, 503 P.2d 310. 

Utilities excluded from commission's jurisdic- 
tion. — Absent a regulatory provision stating otherwise, 
or absent a willingness of the utility to serve "an indefi- 
nite public," any utilities not expressly brought within the 
scope of The Public Utility Act are excluded from the com- 
mission's jurisdiction. Morningstar Water Users Ass'n v. 
N.M. Pub. Util. Comm'n, 1995-NMSC-062, 120 N.M. 579, 
904 P.2d 28. 

Section lists some, but not all, points of public in- 
terest. — A preamble is a declaration by the legislature 
of the reasons for the passage of the statute and is helpful 
in the interpretation of any ambiguities within the stat- 
ute to which it is prefixed; however, the points of public 
interest in this section are not the only ones contemplated 
by the legislature. Griffith v; N.M. Pub. Serv. Comm'n, 
1974-NMSC-024, 86 N.M. 118, 520 P.2d 269. 

Supervision of foreign public utilities. — Foreign 
public utilities authorized to do business in this state 
are subject to the same supervision as utilities incorpo- 
rated under the laws of this state. Hl Paso Elec. Co. v. 
Real Estate Mart, Inc., 1979-NMSC-0238, 92 N.M. 581, 
592 P.2d 181. 

Public service commission's (now public regula- 
tion commission's) powers only come from statute. 
— The public service commission (now public regulation 
commission) is an administrative body created by statute 
and must therefore find its authority and jurisdiction con- 
ferred upon it either expressly or by necessary implication 
from the same statutory authority. N.M. Elec. Serv. Co. v. 
N.M: Pub. Serv. Comm'n, 1970-NMSC-097, 81 N.M. 688, 
472 P.2d 648. 

Commission may not distinguish between forms 
of ownership in rate-making. — The New Mexico leg- 
islature has made no distinction between public utilities 
operated as individuals, firms, partnerships, companies 
or corporations. Nowhere in the New Mexico Public Util- 
ity Act is the commission given authority, for the purpose 
of rate-making, to make a distinction between a public 
utility operated as a corporation from one operated as a 
sole proprietorship. Moyston v. N.M. Pub. Serv. Comm'n, 
1966-NMSC-062, 76 N.M. 146, 412 P.2d 840. 

Order that refund be passed on to consumers. 
— Public service commission (now public regulation com- 
mission) has no express or implied statutory authority 
to order the flow-through of refunds to electric company 
from power supplier to consumers. N.M. Elec. Serv. Co. v. 
N.M. Pub. Serv. Comm'n, 1970-NMSC-097, 81 N.M. 6838, 
472 P.2d 648. 

Where refund was not trust fund for consumers. 
— Where refund was ordered paid over to power company 
by the federal power commission without any restrictions, 
and there was nothing in the order indicating an inten- 
tion on the part of the commission to create a "trust fund" 
for the benefit of the ultimate consumers, the refund did 
not constitute a trust fund belonging to company's cus- 
tomers, N.M. Elec. Serv. Co. v. N.M. Pub. Serv. Comm'n, 
1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 

Charitable contributions and lobbying expen- 
ditures not passable to consumers. — A commission 
order which essentially prohibited utility companies from 
including charitable contributions and lobbying expendi- 
tures in their cost of service, and from thereby passing 
those expenses on to the ratepayers was a reasonable 
exercise of the commission's authority pursuant to Sub- 
section B. El Paso Elec. Co. v. N.M. Pub. Serv. Comm'n, 
1985-NMSC-085, 103 N.M. 300, 706 P.2d 511. 
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Advertising costs passable to consumers. — A com- 
mission order which allowed utility companies to include 
in their cost of service, and pass on to their ratepayers, 
expenditures for "informational" advertising (e:g., safety, 
billing practices, etc.), but not expenditures for "institu- 
tional" advertising (e.g., enhancement of corporate image), 
and which required that a utility show by "clear and con- 
vincing" evidence that an advertising expense is allowable 
was a reasonable exercise of the commission's authority 
pursuant to Subsection B, to insure that utility services 
are available "at fair, just and reasonable rates." El Paso 
Elec. Co. v. N.M, Pub, Serv. Comm'n, 1985-NMSC-085, 103 
N.M. 300, 706 P.2d 511. 

Rate increases to compensate predecessor util- 
ity for expenses. — The public service commission (now 
public regulation commission) did not have jurisdiction 
over rate increases requested by a natural gas distribu- 
tion company to compensate the company's predecessor, 
which was not currently a public utility, for expenses in- 
curred: by the latter in fulfilling its function as a public 
utility. Southern Union Gas Co, v. N.M. Pub. Util. Comm'n, 
1997-NMSC-056, 124 N.M, 176, 947 P.2d 133. 

Lowering gas rate to reimburse for overpayment 
is subject to bankruptcy stay provisions. — Lowering 
of gas rate to reimburse customers for previous overpay- 


_ ments is not arate setting function’ of the public service 


987 


commission and, as such, was subject to bankruptcy stay 
provisions. In' re Jal Gas Co., 44 B.R. 91 (Bankr. D.N.M. 
1984). 

Financial affairs of public utilities are strictly 
regulated. — It is the public policy of the state to require 
strict regulation of the financial affairs of public utilities, 
to the end that they may be adequately financed and, 
among other things, render service at reasonable rates. 
Hogue v. Superior Utils., Inc., 1949-NMSC-056, 53 N.M. 
452, 210 P.2d 938 (1949), 

Both ratepayers and investors must be justly 
treated. — In the determining of a proper rate of return 
under the statute, enough actual dollars must be produced 
that both ratepayers and investors are justly and reason- 
ably treated. Southern Union Gas Co. v. N.M. Pub. Serv. 
Comm'n, 1972-NMSC-072, 84 N.M. 380, 503 P.2d 310. 

Commission is vested with considerable discre- 
tion in determining whether a rate to be received and 
charged is just and reasonable. Hobbs Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. 731,'616 P.2d 
1116. 

Commission not limited in factors to be consid- 
ered in setting rates. — Neither New Mexico case law 
nor the Public Utility Act imposes any one particular 
method of valuation upon the commission in ascertaining 
the rate base of a utility; nor does the spirit of the statute 
tie the commission down to the consideration of a single 
factor in establishing rates. Hobbs Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. 731, 616 P.2d 
1116. 

Commission must consider income taxes in fix- 
ing rates. — Rates which failed entirely to take federal 
and state income taxes to which unincorporated utility's 
operations had been subjected into account as operating 
expenses are unfair, unjust, unreasonable and discrimina- 
tory, and an amount equal to the tax the utility would pay, 
if incorporated, was a reasonable and realistic amount 
to be deducted from the utility's taxable income for rate- 
making purposes. Moyston v. N.M. Pub. Serv. Comm'n, 
1966-NMSC-062, 76 N.M. 146, 412 P.2d 840. 

Evidence must show rate fixed is reasonable and 
will achieve goals. — District court's holding below 
that commission's order was unreasonable and unlawful 
because it did not simply turn the cost of capital percent- 
age directly into a rate of return was upheld by supreme 
court because it found there was little or no evidence 
that the particular rate chosen by the commission would 
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achieve the statutory goals and therefore was unreason- 
able. Southern Union Gas Co,.v. N.M. Pub. Serv. Comm'n, 
1972-NMSC-072, 84 N.M. 330, 503 P.2d 310, 

Valuation methods must be supported by. sub- 
stantial evidence. — Where gas company seeking rate 
increase proposed to trend the general plant account 
items by using’a nationally recognized index, but the com- 
mission instead inserted its own method - to simply use 
the untrended original cost, although the witness who 
strongly supported this approach admitted that he did not 
know whether this would accurately establish the repro- 
duction cost of the items, the court held the commission's 
order was unreasonable, being unsupported by substan- 
tial evidence. Southern Union.Gas Co..v.. N.M. Pub. Serv. 
Comm'n, 1972-NMSC-072, 84 N.M. 330, 503 P.2d 310. 

Commission may not remove entire construction 
item because interest. was included, — The district 
court erred in failing to hold unreasonable and unlaw- 
ful the commission's removal of $673,574 of construction 
work in progress from the company's rate base on the rea- 
soning that it had included the interest:on that amount, 
$4904.62, when the object was to determine accurately 
the value of the company's property, Southern Union Gas 
Co. v. N.M. Pub, Serv..Comm'n, 1972-NMSC-072, 84:N.M. 
330, 503 P.2d 310. 

Utility cannot contract against its negligence in 
performing duties. — A public service corporation, or a 
public utility such as an electric company, cannot contract 
against its negligence in the regular course of its business 
or in performing one of its duties of public service or where 
a public duty is owed or where public interest is involved. 
Southwestern Pub. Serv. Co, v. Artesia Alfalfa Growers’ 
Ass'n, 1960-NMSC-052, 67 N.M. 108, 353 P.2d 62, 

Requiring exhaustion of administrative remedies 
is constitutional: — The requirement of the Public Util- 
ity Act that a person first exhaust his‘administrative rem- 
edy.. before resorting to the courts does not violate,N.M. 
Const., art. VI, §,.13, granting general jurisdiction to the 
district courts except as elsewhere limited in such consti- 
tution. Smith v. Southern Union Gas Co., 1954- NMSC- 033, 
58.N.M. 197, 269 P.2d.745. 

Procedure may not be changed ASH potter ts — Al- 
though the public service commission (now public regula- 
tion commission) should be able to change its procedure, 
it should not arbitrarily or capriciously do so without 
good reasons. Southern Union Gas Co, v. N.M. Pub. Serv. 
Comm'n, 1972-NMSC-072, 84 N.M. 330, 503 P.2d 310. 

Motion to bring record of previous.case before 
court properly stricken. — It was not error on the part 
of the district court to strike the commission's motion for 
an amended praecipe, where this motion would have had 
the effect of bringing the record of a previous case before 
the court, and the record of that case was not.a part of 
the record in the instant case. Southern Union Gas Co. v. 
N.M. Pub. Serv. Comm'n, 1972-NMSC-072, 84 N.M. 330, 
508 P.2d 310. 

Indians on reservation are not subject to regu- 
lation. — Indians acquiring gas resources from sources 
wholly upon Indian reservations within the state of 
New Mexico are not public utilities subject to regu- 
lation by the public service commission (now public 
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regulation commission) of New Mexico. 1953-54 Op. Att'y 
Gen. No, 53-5690, 

Indians operating a gas distribution system wholly on 
an Indian reservation regardless of the;ymanner in which 
they acquire the gas on the reservation are not subject to 
the laws of the state of New Mexico in relation to regu- 
lation as public utilities. 1953-54 Op),Att'y Gen. No, 53- 
5690. 

Selling television signals does not require certifi- 
cate. — There does not exist any requirement that a busi- 
ness, consisting of sale of television transmission signals, 
obtain a certificate. of convenience and necessity from ei- 
ther the public service commission (now public regulation 
commission) of New Mexico or the corporation commis- 
sion (now public regulation commission) of New Mexico 
before commencing to do business, 1953-54 Op. Att'y-Gen, 
No. 54-5942. 

Individual selling water to municipal utility is 
regulated utility. — An individual operating a water 
service and selling at wholesale. water to a municipally 
owned utility would be a public utility to the extent this 
operation effects the public interest and as such would be 
subject to the jurisdiction of the public service commission 
(now. public regulation commission), 1953-54 Op. Att'y 
Gen. No. 53-5715. 

General jurisdiction does not cover water and 
sanitation districts. — The legislature did not intend 
to place water and sanitation districts under the general 
jurisdiction of the public service commission (now public 
regulation commission). 1971 Op. Att'y Gen, No. 71,56. 

Commission is. given jurisdiction of water and 
sanitation district rates. — Water, and sanitation, dis- 
tricts have not been declared to be subject to the jurisdic- 
tion of the public service commission (now public regula- 
tion commission) except in the limited area of approving 
the district board's rates, tolls and charges, 1971 On. Att'y 
Gen. No. 71-56. 

Law reviews. — For article, "The, Regulation of Public 
Utilities," see 10 Nat: Res..J. 827 (1970). 

For note, "The Public Service Commission; A Legal 
Analysis of an Administrative System," see 3 N.M.L, Rev. 
184 (1973). 

For note, "Conservation, Lifeline Rates and Public Util- 
ity Regulatory Commissions," see 19 Nat. Res. J,.411 
(1979). 

For article, "Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Publie Utility Regulation," 
see 9 N,M.L. Rev. 287 (1979). 

For comment, "Regulation of Electric Ludlitios and Af- 
filiated Coal Companies - Determining Reasonable Ex- 
penses," see 26 Nat. Res. J. 851 (1986). 

For article, "State Regulation in a Deregulated Environ- 
ment: A State-Level Regulator's Lament," see 27 Nat. Res. 
J. 799 (1988). 

For 1984-88 survey of New Mexico administrative law, 
see 19. N.M.L, Rey. 575,(1990), 

For note, "Administrative Law - The Constitutional 
Limits of the Power to Regulate: Duquesne.Light Co. v. 
Barasch", see 20 N.M.L. Rev, 199 (1990). 

For article, "Current Utility Regulatory Practice froma 
Historical Perspective," see 32; Nat. Res. J,.289 (1992). 


62-3-2. Objects and purposes; liberal interpretation; repeal of 
inconsistent statutory. provisions. 


A. The following are the objects and purposes of this.act. 
(1) Experience has proven that electric service by rural electric ebdpernttves must be fur- 
nished under the regulation of the commission in order to effectuate the purposes of both the 
Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA 1978], as amended, and'the Public 
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Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], as amended, and that 
without extending the coverage of the Public Utility Act, as amended, to rural electric coopera- 
tives, the declared. policy of the Public Utility Act, as. amended, and the general welfare, business 
and industry of the state may be frustrated. 

' (2) It is the declared policy of the state that puebuevation of the public, health, sataty and 
welfare, the interest of consumers and the interest of,investor-members require that the construc- 
tion, development and extension of utility plants and facilities be without unnecessary duplication 
and economic waste, Experience has proven that this purpose cannot be accomplished without 
bringing the rural electric cooperatives and persons. heretofore recognized as public utilities into 
parity of treatment with respect to the commission's independent jurisdiction and power to pre- 
vent unreasonable interference between proposed and existing plants, lines and systems. 

(3) _ Experience has also proven that rural electric cooperatives are substantially different 
from investor-owned utilities, particularly relative to setting rates. Under the Rural Electric Co- 
operative Act, rural electric cooperatives are nonprofit membership corporations whose member's 
have direct control over the cooperative's rates through an elected board of trustees. Generally, 
consumers of the cooperative's power are members. In contrast, consumers of power from investor- 
owned utilities have no control over the setting of rates by such'utilities which are profit moti- 
vated. Experience has proven that the costs to rural electric cooperatives and the public at large in 
complete government regulation of their rates is greatly disproportionate to, the need and benefits 
of complete rate regulation and interferes with the setting of fair, just and reasonable rates) to 
all utilities. Experience has shown that a rational basis exists to provide procedures for setting 
rates of rural electric cooperatives different from and more limited than those for setting rates of 
investor-owned utilities. Without limiting government regulation of rate setting by rural electric 
cooperatives as provided by Section 62-8-7 NMSA 1978, the declared policy of the Public Utility 
Act, the provision of reasonable and proper utility services at fair, just and reasonable rates, and 
the general welfare, business and industry of the state may be frustrated. 

(4) Itis the intent of the legislature in enacting this statute to bring up to date the laws 
pertaining to public utilities and rural electric cooperatives so that the rural electric cooperative 
which is a public utility is subject to reasonable burdens and entitled to reasonable benefits which 
apply to public utilities generally, to insure more reasonable public regulation and supervision 
of public utilities, to facilitate the prevention of unnecessary duplication and economic waste be- 
tween utility systems and to establish a system which will more adequately provide for the devel- 
opment and extension of reasonable and proper utility services at fair, just and reasonable rates. 
The accomplishment of this intent is necessary and vital to the preservation of the public health, 
safety and welfare. 

B. This act shall be liberally construed to carry out its purposes. 

C. Nothing contained in any other act governing the creation and operation of rural electric 
cooperatives which are public utilities, including Laws 1937, Chapter 100 and the Rural Electric 
Cooperative Act, as amended, shall be construed to conflict with any duty to which such a utility 
may be subject or with any benefit to which such a utility may be entitled under the Public Utility 
Act, as now or hereafter amended. In the event any provision of such other act, including Laws 
1937, Chapter 100 or the Rural Electric Cooperative Act, as now or hereafter amended, is held to 
be repugnant to any provision of the Public Utility Act, as now or hereafter amended, the latter 
shall be controlling and the former is repealed to the extent of the repugnancy. 


History: 1958 Comp., § 68-3-1. 1, enacted by Laws amendment of a repealed section is ineffective. See Quin- 
1967, ch. 96, § 9; 1985, ch. 176, § 1 tana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 

Compiler' s notes, — The term "this act", referred to (1983), Laws 20038, Chapter 416, Section 5 also repealed 
in Subsections A and B, first appears in Laws 1985, ch. Laws 1998, Chapter 108, Section 82, as amended, a second 
176, which is codified at 62-3-2 and 62-8-7 NMSA 1978, time, however, that repeal is of no effect as the section had 
but is’ probably intended to be a reference to the Public previously been repealed by Chapter 23, Section 1, Laws 
Utility Act. / 2008, 

Sections 62-3-1 to 62-3-5 of the Public Utility Act; ¢ are Cross references, — For Public Utility Act repealing 
still effective as the repeal of Chapter 62, Article 3 by repugnant provisions of Rural Electric Cooperative Act, 
Laws 1998, Chapter 108, Section 82, effective July 1, 20038 see 62-15-32 NMSA 1978, 
was repealed prior to. taking effect by Chapter 23, Sec- The 1985 amendment deleted "hereby declared to be" 
tion 1, Laws 2008. Although Laws 2003, Chapter 336, Sec- following "The following are" and "1967" following "pur- 
tion 8, amended Laws 1998, Chapter 82, as amended, an poses of this" in the introductory paragraph of Subsection 
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A, deleted "public service" preceding "commission" near 
the beginning of Subsection A(1), substituted "this pur- 
pose" for "such purpose", "plants" for "plant" and "sys- 
tems" for "system" in the second sentence of Subsection 
A(2), added present Subsection A(3), renumbered former 
Subsection A(3) as present Subsection A(4), substituting 
"which is a public utility is subject to reasonable burdens 
and entitled to reasonable benefits which apply to public 


utilities generally, to insure more reasonable public regu- 


lation" for "subject to all the burdens and entitled to all 
the benefits which apply to public utilities generally, to 
insure more rigid public regulation" in that subsection, 
deleted "1967" following "This" at the beginning of Sub- 
section B, divided the former provisions of Subsection C 
into two sentences, substituting "operation of rural elec- 
tric cooperatives which are public utilities" for "operation 
of public utilities brought under the regulation of the 
commission by virtue of this 1967 act" and deleting "and" 
following "hereafter amended" in the first sentence and 
substituting "is held to be" for "shall be held to be" and de- 
leting "shall be, and" following "former" and "hereby" fol- 
lowing "former is" in the second sentence of Subsection C. 


ANNOTATIONS 


Cooperatives may not be made utilities but ex- 
cepted from regulations upon others. — Laws 1961, 
ch, 89 (repealed), insofar as it attempted to place rural 
electric cooperatives under the Public Utility Act by in- 
cluding them within the definition of "public utility" 
constituted an arbitrary and unreasonable classification 
in violation of the equal protection clauses because coop- 
eratives were included in the act though not required to 
render service to the general public and no provision was 
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made for complete regulation of rates charged by them or 
securities issued by them, whereas other electric utilities 
had to render service to the public and their rates and 
financing wete completely supervised and controlled. 
Community Pub, Serv. Co, v. N.M, Pub. Serv. Comm'n, 
1966-NMSC-053, 76 N.M. 314, 414 P.2d 675, cert. denied, 
385 US. 933, 87S. Ct. 292, 17 L. Ed. 2d 213 (1966). 

Formerly, rural electric cooperatives were not 
regulated by public utilities commission (now pub- 
lic regulation commission). Socorro Elec. Coop. v. Pub- 
lic Serv. Co,, 1959-NMSC-105, 66 N.M. 348, 348 P.2d 88. 

Commission may not order that refund be passed 
on to consumers. — Public service commission (now 
public regulation commission) has no express or implied 
statutory authority to order the flow-through of refunds to 
electric company from power supplier to consumers. N.M. 
Elec. Serv, Co. v. N.M. Pub, Serv, Comm'n, 1970-NMSC-097, 
81 N.M, 683, 472 P.2d 648, 

Where refund was not trust fund for consumers, 
— Where refund was ordered paid over to power company 
by the federal power commission without any restrictions, 
and there was nothing in the order indicating an inten- 
tion on the part of the commission to create a "trust fund" 
for the benefit of the ultimate consumers, the refund did 
not constitute a trust fund belonging to company's cus- 
tomers. N.M. Elec. Serv. Co. v. N.M. Pub, Serv. Comm'n, 
1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 

It was the intent of the legislature that the Public 
Utility Act be liberally construed. 1969 Op. Att'y Gen. 
No, 69-81. 

Law reviews. — For note, "Conservation, Lifeline 
Rates and Public Utility Regulatory Commissions," see 19 
Nat. Res. J. 411 (1979). 


62-3-2.1. Objects and purposes; liberal interpretation. 


A. The following are declared to be the objects and purposes of this 1985 act. Experience has 
proven that the costs to ratepayers of small water utilities with annual revenues of less than five 
hundred thousand dollars ($500,000) and the public at large in complete government regulation 
of their rates is greatly disproportionate to the need and benefits of complete rate regulation and 
interferes with setting of fair, just and reasonable rates to all utilities. A rational basis exists to 
provide procedures for setting rates of such small water utilities different from and more limited 
than those for setting rates of other utilities. Without limiting government regulation of rate set- 
ting by small water utilities as provided by Section 62-8-7.1 NMSA 1978, the declared policy of the 
Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], as amended, 
the provision of reasonable and proper utility services at fair, just and reasonable rates, and the 
general welfare, business and industry of the state may be frustrated. . 

B. The following are hereby declared to be the objects and purposes of these 1987 amendments 
to the Public Utility Act. Because small sewer utilities are similar to small water utilities, the costs 
to ratepayers of small sewer utilities with annual revenues of less than five hundred thousand dol- 
lars ($500,000) and the public at large in complete government regulation of their rates is greatly 
disproportionate to the need and benefits of complete rate regulation and interferes with setting of 
fair, just and reasonable rates to all utilities. A rational basis exists to provide procedures for set- 
ting rates of such small sewer utilities different from and more limited than those for setting rates 
of other utilities. Without limiting government regulation of rate setting by small sewer utilities 
as provided by Section 62-8-7.1 NMSA 1978, the declared policy of the Public Utility Act, the pro- 
vision of reasonable and proper utility services at fair, just and reasonable rates, and the general 
welfare, business and industry of the state may be frustrated. 

C. The following are declared to be the objects and purposes of this 1991 act. Experience has 
proven that the construction, development and extension of proper plants and facilities cannot be 
accomplished without unnecessary duplication and economic waste within areas certificated to 
water and sewer utilities without controls against duplicative intrusions into certificated areas by 
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municipal utilities. A rational basis exists to prohibit intrusion of municipal water or sewer facili- 
ties or service into areas in which a public utility furnishes regulated services until that munici- 
pality elects to come within the terms of the Public Utility Act, in which event both systems will 
be brought into parity of treatment with respect to the commission's independent jurisdiction and 
power to prevent unreasonable interference between competing 'plants, lines and systems. Without 
such controls as provided by Section 62-9-1.1 NMSA 1978, the declared policy of the Public Utility 
Act, the provision of reasonable and proper utility services at fair, just and reasonable rates and 
the general welfare, business and industry of the state may be frustrated. 

D. The provisions of the 1985 and 1987 acts and of this 1991 act shall be liberally construed to 


carry out their aoe 


History: Laws 1985, ch. 221, § 1; 1987, ch. 52, § 1; 
1991, ch. 143, § 1. 

Compiler's notes. — Sections 62-3-1 to 62-3-5 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 3 by Laws 1998, Chapter 108, Section 82; ef- 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, 
as amended, an amendment of a repealed section is inef- 
fective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 
668 P.2d 1101 (1983). Laws 2003, Chapter 416, Section 5 
also repealed Laws 1998, Chapter 108, Section 82, as 
amended, a second time, however, that repeal is of no ef- 
fect as the section had previously been repealed by Chap- 
ter 23, Section 1, Laws 2008. 

"This 1985 act", referred to in the first sentence of Sub- 
section A, and "the 1985... acts," referred to in Subsec- 
tion D, refer to Laws 1985, ch. 221, which is presently 
compiled as 62-3-2.1, 62-8-7, and 62-8-7.1 NMSA 1978. 

The terms "these 1987 amendments," referred to in the 
first’ sentence in Subsection B; and "1987 act," referred 
to‘in Subsection D, apparently mean Laws. 1987, ch. 52, 
which appears as 62-3-2.1, 62-3-3, 62-8-7.1 and 62-9-2.1 
NMSA 1978. 


62-3-3. Definitions. 


The term, "this 1991 act", referred to in Subsections C 
and D, refers to Laws 1991, ch. 143, which is presently 


compiled as 62-3-2.1 and 62-9-1.1 NMSA 1978, 


The 1991 amendment, effective April 3, 1991, substi- 
tuted "62-8-7,1 NMSA.1978" for "62-8-7 NMSA 1978, as 
amended" near the end of Subsection A and added Subsec- 
tions C and D. 

The 1987 amendment, effective June 19, 1987, added 
Subsection B and made a minor word change near the be- 


. ginning of Subsection A. 


ANNOTATIONS 


An exception for small municipalities was not 
created. — Subsection C of Section 62-3-2:1 NMSA 1978 
lacks the explicit language required to create an exception 
subjecting small municipalities to the Public Utility Act or 
to public regulation commission jurisdiction, prohibit mu- 
nicipal utilities from serving: in areas covered by a public 
utility's certificate of convenience and necessity, or expand 
the scope of the Public Utility Act or the public regulation 
commission's jurisdiction over municipalities beyond the 
controls identified in Section 62-9-1.1 NMSA 1978. Moon- 
gate Water Co., Inc. v. City of Las Cruces, 2012-NMCA-0038, 
269 P.3d 1, cert. granted, 2012-NMCERT-001. 


Unless otherwise specified, hep used in the Public Utility Act [Chapter 62, Articles 1 through 


6 and 8 through 138 NMSA 1978]: 


A... "affiliated interest" means a person who directly or faves through one or more inter- 
mediaries, controls or is controlled by or is under common control with a public utility. Control 


includes instances when: 


(1) a person is an officer, Aererti aces trustee or person of similar status or function; 
(2) a person owns directly or indirectly or has a beneficial interest in ten percent or more 


of voting securities of a person; 


(3) a person has a.level of ownership of securities other than. voting securities that the 
commission establishes as creating a presumption of control; and 
(4) the possession of the power to direct or cause the.direction of the asamatement and 


policies of a person exists in fact, notwithstanding the lack of ownership of ten percent or more of 
the person's voting securities; ) 

B. "commission" means the public regulation commission; 

C. "commissioner" means a member of the commission; 

D. "municipality" means a municipal corporation organized, under the laws of the state, and 
H-class counties; 

E. "person" means an individual, firm, partnership, company, rural electric cooperative orga- 
nized under Laws 1937, Chapter 100 or the Rural Electric Cooperative Act [Chapter 62, Article 
15 NMSA 1978], corporation or lessee, trustee or receiver appointed by any court. "Person" does 
not mean a class A county as described in Section 4-36-10 NMSA 1978 or a class B county. as de- 
scribed in Section 4-86-8 NMSA 1978. "Person" does not mean a municipality as defined in this 
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section unless the municipality has elected to come within the terms of the Public Utility Act as 
provided in Section 62-6-5 NMSA 1978. In the absence of voluntary election by a municipality to 
come within the provisions of the Public Utility Act, the municipality shall be expressly excluded 
from the operation of that act: and from the operation of all its provisions, and no such municipal- 
ity shall for any purpose be considered a public utility; 

F. "securities" means stock, stock certificates, bonds, notes, debentures, een or deeds of 
trust or similar evidences of indebtedness issued, executed or assumed by a utility; 

G. "public utility" or "utility” means every person not engaged solely in interstate business 
and, except as stated in Sections 62-3-4 and 62-3-4.1 NMSA 1978, that may own, operate, lease or 
control: 

(1) any plant, property or facility for the generation, transmission or RAP UW GDs sale or 
furnishing to or for the public of electricity for light, heat or power or other uses; 

(2) any plant, property or facility for the manufacture, storage, distribution, sale or fur- 
nishing to or for the public of natural or manufactured gas or mixed or liquefied petroleum gas 
for light, heat or power or other uses; but "public utility" or "utility" shall not include any plant, 
property or facility used for or in connection with the business of the manufacture, storage, distri- 
bution, sale or furnishing of liquefied, petroleum gas in enclosed containers or tank truck for use 
by others than consumers who receive their supply through any pipeline system operating under 
municipal authority or franchise and distributing to the public; 

(3) any plant, property or facility for the supplying, storage, distribution or furnishing to 
or for the public of water for manufacturing, municipal, domestic or other uses; provided, however, 
that nothing contained in this paragraph shall be construed to apply to irrigation systems, the 
chief or principal business of which is to supply water for the purpose of irrigation; 

(4) any plant, property or facility for the production, transmission, conveyance, Sete or 
furnishing to or for the public of steam for heat or power or other uses; 

(5) any plant, property or facility for the supplying. and. furnishing to or for the public of 
sanitary sewers for transmission and disposal of sewage produced by manufacturing, municipal, 
domestic or other uses; provided that "public utility" or "utility" as used in the Public Utility Act 
does not include any utility owned or operated by a class A county as described in Section 4-36- 
10 NMSA 1978 either directly or through a corporation owned by or under contract with such a 
county; or 

(6) any plant, property or facility for the sale or furnishing to or for the public of goods or 
services to reduce the consumption of or demand for electricity or natural gas, and is either a pub- 
lic utility under the definitions found in Paragraph (1)'or (2) of this subsection, or is an ete NG 
energy efficiency provider as described in Section 62-17-7 NMSA 1978; | 

H. "rate" means every rate, tariff, charge or other compensation for utility service rendered or 
to be rendered by a utility and every rule, regulation, practice, act, requirement or privilege in any 
way relating to such rate, tariff, charge or other compensation and poe schedule or tariff or part of 
a schedule or tariff thereof; 

I. "renewable energy" means electrical energy generated By means of ‘a low- or zero-emission 
generation technology that has substantial long-term production potential and may‘include, with- 
out limitation, the following energy sources: solar, wind, hydropower, geothermal, landfill gas, an- 
aerobically digested waste biomass or fuel cells that are not fossil fueled. "Renewable energy" does 
not inclids sir’ fuel or nuclear energy; ' 

J. ‘"service" or "service regulation” means every rule, vaparetien! practice, act or requirement 
relating to ne service or facility of a utility; 

K. "Class I transaction" means the’sale, lease or provision of real property, water rights or 
other goods or services by an affiliated interest to a public utility with which it is affiliated or by a 
public utility to its affiliated interest; 

L. "Class II transaction" means: 

(1) the formation after May 19, 1982 of a corporate subsidiary by a public utility or a pub- 
lic utility holding company by a public utility or its affiliated interest; 

(2) the direct acquisition of the voting securities or other direct ownership interests of a 
person by a public utility if such acquisition would make the utility the owner of ten percent or 
more of the voting securities or other direct ownership interests of that person; 
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(3) the agreement by a public utility to purchase securities or other ownership interest of 
a person other than a nonprofit corporation, contribute additional equity to, acquire additional eq- 
uity interest:in or pay or guarantee any bonds, notes, debentures, deeds of trust or other evidence 
of indebtedness of any such person; provided, however, that a public utility may honor all agree- 
ments entered into by such utility prior to May 19, 1982; or 

(4) the divestiture by a public utility of any affiliated interest that i is a corporate subsid- 
iary of the public utility; ~~ 

M._ "corporate subsidiary" means any person ten percent or more of whose voting securities or 

other ownership interests are directly owned by a public utility; 

N. "public utility holding company" means an affiliated interest that controls a public utility 
through the direct or indirect ownership of voting securities of that public utility; 

O. "voting securities" means securities that carry the present right to vote for the election of 
directors or other members of the governing body ultimately hxcokae as for the management of 
the organization; and 

P.. "future test period” means a twelve: month period beginning no later than the date a pro- 
posed rate change is expected to take effect. 


History: 1953 Comp., § 68-3-2, enacted by Laws E, substituted "an individual, firm, partnership, company" 
1967, ch. 96, § 3; 1980, ch. 85, § 1; 1982, ch. 109, § 7; for "individuals, firms, partnerships, companies" near the 
1987, ch. 52, § 2; 1998, ch. 282, § 21; 1993, ch. 308, § 3; beginning, substituted "cooperative" for "cooperatives" 
1993, ch. 351, § 2; 1996, ch. 83, § 3; 1998, ch. 108, § 45; near the middle of Subsection E, substituted "corporation 
2003, ch. 336, § 6; 2005, ch, 339, § 2; 2005, ch. 341, §.12; or lessee, trustee or receiver" for as amended, corpora- 


2009, ch. 113, § 1. tions and lessees, trustees or receivers" near the middle, 

Repeals and reenactments, — Laws 1967, ch. 96, § and substituted "'Person' does" for "It shall" in two.places 
3, repealed former 68-3-2, 1953 Comp., relating to defini- in Subsection H; near the end of Subsection G, deleted 
tions for the Public Utility Act, and enacted a new 62-3-3 "now does or hereafter"; and made minor stylistic changes 
NMSA 1978. ; throughout the section. 

Cross references. — For Public Utility Act repealing The 1996 amendment, effective March 6, 1996, substi- 
repugnant provisions of Rural Electric Cooperative Act, tuted "utility" for "service" in Subsection B; inserted "class 
see 62-3-2 C and 62-15-32 NMSA 1978. A counties as described in Section 4-36-10 NMSA:1978" in 

For. definition of terms "public utility" or "utility", see Subsection D; added the proviso at the end of Paragraph 
62-3-3 NMSA 1978. (5) in Subsection G; and made stylistic changes through- 

For the Efficient Use of Energy Act, see Chapter 62, Ar- out the section. 
ticle 17 NMSA 1978 et seq. The 1993 amendment, effective June 18, 1993, re- 

Compiler's notes, — Sections 62- 3- 1 to 62-3-5 of the wrote Subsection A and made stylistic changes in Subsec- 
Public Utility Act are still effective as the repeal of Chap- tion M. 
ter 62, Article 3 by Laws 1998, Chapter. 108, Section 82, ef- The 1987 amendment, effective June 19, 1987, in 
fective July 1, 2003 was repealed prior to taking effect by Subsection G, substituted "stated. in Section 62-3-4 and 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, 62-3-4.1 NMSA 1978" for "hereinafter stated" in the open- 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, ing clause and added Paragraph (5) and made minor lan- 
as amended, an amendment of a repealed:section is inef- guage changes throughout the section. 
fective, See Quintana v. N.M. Dep't of Corrs,, 100 N.M. 224, : 

668 P.2d 1101.(1983). Laws 2003, Chapter 416, Section 5 ANNOTATIONS 

also repealed Laws 1998, Chapter 108, Section 82, as Franchise fées are not“ rates. —- Franchise ‘fees 
amended, a second time, however, that repeal is of no ef- charged by counties pursuant to Section 62-1-3 NMSA 
fect asthe section had previously been repealed by Chap- 1978 are not rates as defined in Section 62-3-8 NMSA 
ter:23}Section 1; Laws 2003. i 1978 and do not fall within the jurisdiction of the pub- 

Laws 1937, Chapter 100, referred to in the first sen- lic regulation commission. El Paso Elec. Co, v. N.M. Pub. 
tence in Subsection H, was repealed in 1939. Regulation Comm'n, 2010-NMSC-048, 149 N.M. 174, 246 

The 2009 amendment, effective June 19, 2009, added P3d 443. 

Subsection P. Franchise fees are not taxes. — Franchise fees 

The 2005 amendment, effective April 1, 2005, added charged by counties pursuant to Section 62-1-3 NMSA 
Subsection G(6) to provide that public utility includes a 1978 are not taxes that the public regulation commission 
plant, property or facilities for the sale or furnishing of may consider when setting rates. El Paso Elec. Co. v. N.M. 
goods or services to reduce the consumption or demand Pub. Regulation Comm'n, 2010-NMSC-048, 149 N.M. 174, 
for utilities and is a public utility or an alternative emer- 246 P.3d 443. 
gency efficiency provider. Franchise fees are not items included in adjust- 

The 2003 amendment, effective June 20, 2003, in- ment clauses. — Franchise fees charged by counties pur- 
serted present Subsection I and renumbered subsequent suant to Section 62-1-3 NMSA 1978 are not within the 
subsections accordingly. jurisdiction of the public regulation commission by anal- 

The 1998 amendment, effective January 1, 1999, de- ogy to fuel and purchased power adjustment clauses, over 
leted "Words and Phrases" in the section heading; substi- which the commission has jurisdiction under Section 62- 
tuted "public regulation" for "New Mexico public utility" in 8-7 NMSA 1978. El Paso Elec. Co. v. N.M. Pub. Regulation 
Subsection B; in Subsection C, substituted "commissioner" Comm'n, 2010-NMSC-048, 149 N.M. 174, 246 P.3d 443. 
for "commissioners" near the beginning and deleted "any" Line item charge for franchise fees. — The public 
preceding "a member of" near the end; substituted "a" for regulation commission did not have jurisdiction to en- 

any" near the beginning of Subsection D; in Subsection ter an order requiring a public utility to stop including 
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on customer's bills the franchise fee charges paid by the . 


utility to a county for the right to use county right-of-way 
to deliver utility service to county residents and busi- 
nesses. El Paso Elec. Co, v. N.M. Pub. Regulation Comm'n, 
2010-NMSC-048, 149 N.M. 174, 246 P.3d 443, 

United States and governmental agencies are not 
"persons", — The legislature, under this section, did not 
see fit to include or even mention the United States or 
governmental agencies as "persons," Southern Union Gas 
Co. v. N.M. Pub. Serv, Comm'n, 1971-NMSC-035, 82 N.M. 


405, 482 P.2d 913, overruled on another point by De Vargas 


Sav. & Loan Ass'n v. Campbell, 1975-NMSC-026, 87 N.M. 
469, 535 P.2d 1320. ‘ 

The words "person or corporation" do not in their or- 
dinary signification mean a sovereign government. 
Southern Union Gas Co. v..N.M. Pub. Serv. Comm'n, 
1971-NMSC-035, 82 N.M..405, 482 P.2d.913, overruled on 
another point by De Vargas Sav, & Loan Ass'n v. Camp- 
bell, 1975-NMSC-026, 87 N.M. 469, 535 P.2d 1320. 

Public Service Company of New Mexico. — Al- 
though considered a "public utility" under this section, 
the Public Service Company of New Mexico (PNM) is es- 
sentially a private corporation, not a public governmental 
agency, andiits works are not to be considered as "public 
works" projects. Cnty. of Santa Fe v. Pub. Serv. Co., 311 
F.8d 1031 (10th Cir. 2002). 

Readiness to serve public is principal character- 
istic of public utility. — The principal determinative 
characteristic of a public utility is that of service to, or 
readiness to serve, an indefinite public (or portion of the 
public as such) which has a legal right to demand and re- 
ceive its services or commodities. Llano, Inc. v. Southern 
Union Gas Co., 1964-NMSC-257, 75°N.M: 7, 399 P.2d 646. 

In determining a public utility question, the test: is 
whether or not a person: holds himself out, expressly 
or impliedly, as engaged in the business of supplying 
his product or service to the public, as a class, or to any 
limited portion of it. Griffith v. N.M. Pub. Serv. Comm'n, 
1974-NMSC-024, 86 N.M. 118, 520 P.2d 269. 

The public or private character of the enterprise does 
not depend on the number of persons by whom it is used, 
but on whether or not it is open to the use and service 
of all members of the public who: may require it, to the 
extent of its capacity. Griffith v. N.M. Pub; Serv. Comm'n, 
1974-NMSC-024, 86 N.M. 113, 520 P.2d 269; Llano, Inc. v. 
Southern Union Gas Co., 1964- NMSC-257, 75 N.M. 7, 399 
P.2d 646. 

Sufficient part to clothe operation with public 
interest. — The phrase "to the public" means sufficient 
sales to the public to clothe the operation with a public 
interest and does not mean willingness to sell to each and 
every one of the public without discrimination, Griffith v. 
N.M, Pub. Serv. Comm'n, 1974-NMSC-024, 86 N.M. 113, 
520 P.2d 269. . 

Class II transaction not found. — Electric utility's 
investment in building non-utility facilities for paper com- 
pany in exchange for the company's promise to reimburse 
the utility over time through charges for steam and water 
service was not a purchase of a "security" under Subsec- 
tion K(3) (now Subsection L(3)), and therefore did not con- 
stitute a Class II transaction, so as to require prior com- 
mission approval. Plains Elec. Generation & Transmission 
Coop. v. N.M, Pub, Util. Comm'n, 1998-NMSC-088,. 126 
N. ML 152, 967 P.2d 827. 

Corporation not serving public is not public util- 
ity. — Where corporation had not held nor was holding 
itself as ready, willing and able to provide natural gas ser- 
vice to or for the public or any segment thereof, it could 
not be considered a public utility. Llano, Inc, v. Southern 
Union Gas Co., 1964-NMSC-257, 75 N.M. 7, 399 P.2d 646. 

Water association in control of developer of sub- 
division is public utility, as the character of the use is 
to serve all members of the public who buy lots from the 
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developer, and the extent of the use is that an entire hous- 


ing development is dependent upon the association for a 
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prime necessity of life. Griffith v. N.M. Pub. Serv, Comm'n, 
1974-NMSC-024, 86 N.M. 113, 520 P.2d 269. 

Formerly, cooperatives did not come within defi- 
nition of "public utility". Socorro Elec, Coop. v, Pub. 
Serv. Co., 1959-NMSC-105, 66 N.M. 348, 348 P.2d 88. * 

Public service (now public regulation) commis- 
sion was not required to delineate an electric coop- 
erative's service area where part of its system was in 
an area previously certificated to another utility. Lea Cnty. 
Elec: Coop. v. NoM. Pub: Serv’ Comm'n, 1965-NMSC-057, 
75 N.M. 191, 402 P.2d 377, cert. denied, 385 U.S, 969, 87S. 
Ct. 506, 17 L. Ed. 2d 433 (1966). 

Cooperatives may not be made utilities but ex- 
cepted from regulations upon others. — Laws 1961, 


ch. 89 (repealed), insofar as-it attempted to place rural 


electric cooperatives under the Public Utility Act by in- 
cluding them within the definition of "public utility" 
constituted an arbitrary and unreasonable classification 
in violation of the equal protection clauses because coop- 


-eratives were included in the act though not required to 


render service to the general public and no provision was 
made for complete regulation of rates charged by them or 
securities issued by themj-whereas other electric utilities 
had to render service to the public and their rates and 
financing were completely supervised and controlled. 
Community Pub, ‘Serv. Co, v..N.M, Pub. Serv. Comm'n, 
1966-NMSC-058, 76 N.M. 314, 414 P.2d 675, cert, denied, 
385 U.S. 933, 87'S, Ct. 292, 17 L. Hd 2d 213. ° —- 

No distinction made between utilities based on 
form of ownership. — The New Mexico legislature 
has made no distinction between public utilities oper- 
ated as individuals, firms, partnerships, companies ‘or 
corporations. Nowhere in the New Mexico Public Utility 
Act is the commission given authority, for the purpose 
of rate-making, to make a distinction between a’ public 
utility operated as a corporation from one operated as a 
sole proprietorship. Moyston v. N.M: Pub. Serv. Comm'n, 
1966-NMSC-062, 76 N.M. 146, 412 P.2d 840. 

Municipality not an:"interested electric. utility." 
— The definition of "person" in Subsection E of this sec- 
tion controls the meaning of "interested electric utility" 
in Section 62-6-25B NMSA 1978 and, thus, a municipal- 
ity that’ had not elected to come within the terms of the 
Public Utility Act was not authorized to seek wheeling or- 
ders from the commission, Pub. Serv, Co, v.N.M. Pub. Util. 
Comm'n, 1999-NMSC-040, 128 N.M. 309; 992 P.2d 860. 

Regulation of "optional utility programs." — Com- 
mission had jurisdiction to require utility to establish a 
corporate subsidiary: for purposes of instituting gas and 
electric "optional utility programs," which included surge 
suppression, maintenance and repair services, informa- 
tion services, and power quality solutions. PNM Elec. 
Servs. v. N.M. Pub. Util: Comm'n; 1998: NMSC-017,: 125 
N.M. 302, 961 P.2d 147, 

Unregulated municipalities “most comply with 
liquefied petroleum gas statutes. — Inasmuch as'‘mu- 
nicipally operated and owned utilities are not subject to 
regulation by the public service commission (now public 
regulation commission) (unless they so elect), a village is 
required to comply with provisions relating to liquefied 
petroleum gas. 1947-48 Op. Att'y Gen. No, 48-5156. 

Obligation of state agency. — A state agency, like 
any other user of utility service, has the statutory obliga- 
tion to pay the rates therefor, including any late charges, 
under schedules approved: by the:commission, ‘since late 
charges fall within the definition of "rate" in this section. 
1988 Op. Att'y Gen. No. 88-80. 

Extent of undertaking limits: obligation to serve. 
— One who undertakes to serve the public undertakes an 
obligation which is limited by the extent of his profession; 
and he cannot be compelled ‘to serve beyond the limits 
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of that profession. Gas utility not required to serve city commission (now public regulation commission). 1953- 54 
constructing line to utility's line: 1957. 58. Op. Att'y eth os Att'y Gen, No. 58-5715. 
No. 57-277. ‘Law reviews. — For article, "Cost of Barivibe Indexing: 

Corporation may subject itself to regulation by pe: Analysis of New Mexico's Experiment in Public Utility 
selling electricity for resale to public. — When one Regulation," see 9.N.M. L: Rev. 287 (1979). 
utility sells electrical energy to another utility only, and For comment, "Regulation of Electric Utilities and Af- 
not to the public, it is not subject to the provisions of this filiated Coal Companies - Determining Reasonable Ex- 
section, but notwithstanding the fact that by such opera- penses," see 26 Nat. Res. J. 851 (1986). 
tion it does not become a public utility, it subjects itself to , For,1984-88 survey of New Mexico administrative law, 
regulation by the public service commission (now public 4 see 19 N.M. L. Rev. 575 (1990). 
regulation commission) when sale of the electricity is for Am. Jur, 2d, A.L.R, and C.J.S, references. — 64 Am. 
resale to the public, to the extent necessary to determine’ ~~ Jur. 2d-Public Utilities $8 1, 2, 82. 
that ithe cost to the utility shall be reasonable, 1951-52 Irrigation company as a public utility, 8 A.L.R, 268, 15 
Op. Att'y Gen. No, 52-5618... , ps L.R. 1227, 

Corporation may subject itself to regulation by Conclusiveness of charter, as regards character of cor- 
selling water to municipal utility. — An individual poration as a public utility corporation, 119 A.L.R. 1019. 
operating a water service and selling at wholesale to Incidental provision of utility services, by party not in 
a municipally-owned utility would be a public utility to that business, as subject to regulation by state regulatory 
the extent his operation affects the public interest and authority, 85 A.L.R.4th 894. 


as such is subject to the jurisdiction of the public service 3B C.J.S, Public Utilities §§ 2, 3, 15. 


62-3-4. Limitations and exceptions. 


A. The term "public utility" or "utility", when used in the Public Utility Act, shall not include: 
(1) any person not otherwise a public utility who furnishes the service or commodity only 
to that person or that person's employees or tenants, when such service or commodity is not resold 
to or used by others, or who engages in the retail distribution of natural gas or electricity for ve- 
hicular fuel; or 
(2) a corporation engaged in the business of operating a railroad and that does not pri- 
marily engage in the business of selling the service or commodity but that only incidentally to its 
railroad business or occasionally furnishes the service or commodity to another under a separate 
limited or revocable agreement or sells to a utility or municipality for resale, or that sells the ser- 
vice or commodity to another railroad, the state or federal government or a governmental agency, 
or that sells or gives for a consideration under revocable agreements or permits quantities of 
water out of any surplus of water supply acquired and held by it primarily for railroad purposes; 
and such railroad corporation shall not be subject to any of the provisions of the Public Utility Act. 
B. The business of any public utility other than of the character defined in Subsection G of Séc- 
tion 62-3-3 NMSA 1978 is not subject to provisions of the Public Utility Act. 


History: 1953 Comp., § 68-3-3, enacted by Laws The 1998 amendment, effective January 1, 1999, 
1967, ch. 96, § 4; 1992, ch. 58, § 9; 1998, ch. 108, § 46; added new Subsection A, redesignated former, Subsection 
2019, ch. 196, § 2. A as Paragraph A(1), and deleted "as amended" following 

Repeals and reenactments. — Laws 1967, ch. 96, § "shall not include:" near the middle of the Subsection; re- 
4, repealed former 68-3-3, 1953 Comp., relating to limita- designated former Subsection B as Paragraph A(2), and in 
tions on and exceptions from definition of "public utility," that Paragraph, deleted "as amended. Nothing contained 
and enacted the above section, in that act shall be construed as giving to the commission 

Compiler's notes. — Sections 62-3-1 to 62-3-5 of the any powers or jurisdiction over public utilities covered by 
Public Utility Act are still effective as the repeal of Chap- Section 7 of Article 11 of the constitution of New Mexico" 
ter 62, Article 3 by Laws 1998, Chapter 108, Section 82, ef- from the end; and added new Subsection B. 
fective July 1, 2003 was repealed prior to taking effect by The 1992 amendment, effective May 20, 1992, added 
Chapter 23, Section 1, Laws 2003. Although Laws 2008, ° the subsection designations; added "or who engages in 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, the retail distribution of natural gas for vehicular fuel" at 
as amended, an amendment of a repealed section is inef- the end of Subsection A; substituted "Subsection G of Sec- 
fective. See Quintana v..N.M. Dep't of Corrs., 100.N.M. 224, tion 62-3-3 NMSA 1978" for "Subdivision F of Section 68- 
668 P.2d 1101 (1983). Laws 2003, Chapter ‘416, Section 5 3-2 New Mexico Statutes Annotated, 1953 Compilation 
also repealed Laws 1998, Chapter 108, Section 82, as hereof" in'the first sentence of’the second paragraph of 
amended, a second time, however, that repeal is of no ef- Subsection B; and made minor stylistic changes through- 
fect as the section had previously been repealed by Chap- out the section, ‘ 
ter 28, Section 1, Laws 2003. ‘ 

The 2019 amendment, effective June\14, 2019, pro- ANNOTATIONS 
vided. that a person who engages in the retail distribution Supplier of water to public is public utility. — In 


of electricity for vehicular fuel is not a public. utility; in 
Subsection A, in Paragraph A(1), after "only, to", deleted 
"himself, his" and added "that person or that person's", 
and after "natural gas", added "or electricity". 


order to preserve the public welfare, any person not en- 
gaged solely ‘in interstate business, who operates a facil- 
ity which supplies water to the public for domestic use, is 
a public utility unless he supplies water only to himself, 
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his tenants or his employees, Griffith v. NM.Pub. Serv. service to an unincorporated town for years proposes to 
Comm'n, 1974-NMSC-024, 86 N.M. 113, 520 P.2d 269. discontinue the same. 1947-48 Op. Att'y Gen. No. 47-5054. 

Railroad furnishing water to town is not regu- Am. Jur, 2d, A.L.R. and C.J.S. references, — Inci- 
lated by commission. — Public service commission dental provision of utility services, by party not in that 
(now public regulation commission) lacks jurisdiction in business, as subject to regulation by state regulatory au- 
case in which a railroad which has been furnishing water thority, 85 A.L.R.4th 894. 


62-3-4.1. Certain persons not public utility. ° 


A. Notwithstanding anything in the Public Utility Act [Chapter 62, Articles 1 ping 6 and 8 
through 13 NMSA 1978] to the contrary, no person not otherwise a public utility shall be deemed 
to be a public utility subject to the jurisdiction, control or regulation of the commission and the 
provisions of the Public Utility Act solely because such person owns or controls all or any part of 
any plant, property or facility described in Paragraph (1) of Subsection G of Section 62-3-3 NMSA 
1978:5"*° 

(1) which is leased or held for lease or sale to any public utility or other lessee; or 

(2) the operation and use of which is vested by lease or other contract in a public utility or 
other lessee; or 

(3) for a period of not more than ninety days after termination of any lease or contract 
described in Paragraph (1) or (2) of this subsection or after such person gains possession of such 
property following a breach of such lease or contract. 

B. The commission may upon application by a public utility issue its order approving the terms 
of any lease or contract described in Paragraph (1) or (2) of Subsection A of this section for the 
purpose of qualifying any party thereto for an exemption by the United States securities and 
exchange commission from the federal Public Utility Holding Company Act, of 1935, as amended 
(Chapter 2C of Title 15 of the United States Code). 

C, A public utility leasing all or any part of any plant, property or facility described in Para- 
graph (1) of Subsection G of Section 62-3-3 NMSA 1978 which is subject to any lease or contract 
described in this section shall somply with Section 62-9-1 NMSA 1978 with respect to such plant, 
property or facility. 

D. Nothing in this section shall alter or modify the authority of the commission to regulate the 
rates and services of a person that is a public utility subject to the provisions of the Public Utility 
Act. 


History: Laws 1981, ch. 3465, § 1. also repealed Laws 1998, Chapter 108, Section 82, as 
Compiler's notes, — Sections 62-3-1 to 62-3-5 of the amended, a second time, however, that repeal is of no ef- 
Public Utility Act are still effective as the repeal of Chap- fect as the section had previously been repealed by Chap- 
ter 62, Article 3 by Laws 1998, Chapter 108, Section 82, ef- ter 23, Section 1; Laws 2003. 
fective July 1, 2003 was repealed prior to taking effect by 
Chapter 23, Section 1, Laws 2003. Although Laws 2003, ANNOTATIONS 
Chapter 336, Section 8, amended Laws 1998, Chapter 82, Am. Jur. 2d, A.L.R. and C.J.S. references. — Inci- 


as amended, an amendment of a repealed section is inef- dental 

§ $ ; provision of utility services, by party not in that 
fective. See Quintana v. N.M., Dep't of Corrs,, 100 N.M. 224, business, as subject to regulation by state regulatory au- 
668 P.2d 1101 (1983). Laws 2008, Chapter 416, Section 5 thority, 85 A.L.R.4th 894. 


62-3-5. Collection of fees by public utilities. 


Any public utility that owns or operates a public water supply system upon whom a fee is im- 
posed pursuant to Section 74-1-7 or 74-1-8 NMSA 1978 shall be entitled immediately to collect the 
fee from its ratepayers, without a request for a change in rates. The utility shall notify the New 
Mexico public utility commission in writing of the imposition of the fee and, if practicable, shall 
show the fee as a separate line item on its bill. 


History: Laws 1989, ch. 223, § 5; 1993, ch. 282, § 22. Chapter 336, Section 8, amended Laws 1998, Chapter 82, 

Compiler's notes. — Sections 62-3-1 to 62-3-5 of the as amended, an amendment of a repealed section is in- 

Public Utility Act are still effective as the repeal of Chap- effective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 

ter 62, Article 3 by Laws 1998, Chapter 108, Section 82, ef- 224, 668 P.2d 1101 (1983). Laws 2008, Chapter 416, Sec- 

fective July 1, 2003 was repealed prior to taking effect by tion 5 also repealed Laws 1998, Chapter 108, Section 82, 

Chapter 23, Section 1, Laws 2003. Although Laws 2003, as amended, a second time, however, that repeal is of 
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no effect as the section had previously been repealed by The 1998 amendment, effective June 18, 1993, sub- 
Chapter 23, Section 1, Laws 2003. stituted "New Mexico public utility commission" for "New 
Mexico public service commission" in the second sentence. 


ARTICLE 3A 
Electric Utility Industry Restructuring Act of 1999 


(Repealed by Laws 20038, ch. 336, § 9.) 


62-3A-1 to 62-3A-23. Repealed. 


Repeals. — Laws 2003, ch. 336, § 9, repealed 62-3A-1 amended by Laws 2001, ch. 5, §§ 1 to 10, effective June 20, 
through 62-3A-23 NMSA 1978, the Electric Utility Indus- 2003. For provisions of the former sections, see the 2002 
try Restructuring Act of 1999, as enacted by Laws 1999, NMSA 1978 on NMOneSource.com. 


ch, 294, 88 1 to 22 and Laws’ 2000, ch. 88,.§ 1, and as 


ARTICLE 4 


Joint Hearings and Orders 


Sec. 
62-4-1. Joint hearings and orders. 


62-4-1. Joint hearings and orders. 


The commission, in the discharge of its duties under the Public Utility Act [Chapter 62, Articles 
1 through 6 and 8 through 138 NMSA 1978], may make joint investigations, hold joint hearings 
within or without the state and issue joint or concurrent orders in conjunction or concurrence with 
any official or agency of any state, the United States or any New Mexico Indian nation, tribe or 
pueblo. In the holding of such investigations or hearings or in the making of such order, the com- 
mission may function under agreements or compacts between states to regulate interstate com- 
merce. The commission, in the discharge of its duties under the Public Utility Act, may also negoti- 
ate and enter into agreements or compacts with agencies of other states, pursuant to any consent 
of congress, for cooperative efforts in certificating the construction, operation and maintenance of 
major utility facilities in accord with the purposes of the Public Utility Act and for the enforcement 
of the respective state laws regarding same. 


History: 1953 Comp., § 68-8-2.1, enacted by Laws the section had previously been repealed by Chapter 23, 
1977, ch, 191, § 1; 1993, ch, 282, § 44; 1998, ch. 108, § 47. Section 1, Laws 2003. 

Compiler's notes, — Section 62-4-1 of the Public Util- The 1998 amendment, effective January 1, 1999, 
ity Act is still effective as the repeal of Chapter 62, Article deleted "public utility" following "The" at the begin- 
4 by Laws 1998, Chapter 108, Section 82, effective July 1, ning of the section; substituted "may" for "is autho- 
2003 was repealed prior to taking effect by Chapter 23, rized to" near the beginning of the section; substituted 
Section 1, Laws 2003. Although Laws 2003, Chapter 336, "or any New Mexico Indian nation, tribe or pueblo" for 
Section 8, amended Laws 1998, Chapter 82, as amended, "whether" near the middle of the section; substituted 
‘an amendment of a repealed section is ineffective. See "may also" for "is further authorized to" near the end 
Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d of the section. 

1101 (1983). Laws 2003, Chapter 416, Section 5 also re- The 1993 amendment, effective June 18, 1993, substi- 
pealed Laws 1998, Chapter 108, Section 82, as amended, tuted "public utility commission" for "public service com- 
a second time, however, that repeal is of no effect as mission" in the first sentence. 
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62-6-4 


“ARTICLE'5 


New Mexico Public Utility Commission 


(Repealed by Laws 1998, ch. 108, § 81.) 


_ #f SG 


62-5-1 to 62-5-11. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 62-5-1 
to 62-5-11 NMSA 1978, as enacted by Laws 1941, ch. 84, 
§§ 7, 11, and 13 and as amended by Laws 1977, ch. 247, § 
179, Laws 1979, ch. 261, § 1, and Laws 1993, ch. 282, §§ 


23, 24, 25, 26, 27, and 45, relating to the operation of the 
public utility commission, effective January 1, 1999. For 
provisions of former sections, see the 1997 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 6 


Powers and Duties of Commission ... 


Sec. 

62-6-1 to 62-6-3. Repealed. 

62-6-4, Supervision and regulation of utilities. 

62-6-4.1. Contract carriage. 

62-6-4.2. Transition cost recovery. 4 

62-6-4.3. Public utilities; generating plant investment, 
construction, acquisition and operation. 


HBS 


Sec, 


_ 62-6-16. Commission may prescribe uniform accounts. 


62-6-17. Office, books and records; sanction; penalty. 
62-6-18.. Utilities required to report to commission. 
62-6-19.' Standard of service. 

62-6-20. Meter accuracy. - 

62-6-21. Inspection of meters and other devices for mea- 


62-6-4.4. Gas and electric utilities; combined service. suring public utility service. 
62-6-4.5, Billing; franchise fees; gross receipts taxes. 62-6-22. Meters and other measuring devices; testing; 
62-6-5. Local option, fees. 
62-6-6. Issuance, assumption or guarantee of securities. 62-6-238. Authority to enter premises, 
62-6-7. Application to commission; order of commission, 62-6-24, Safety rules and regulations. 
62-6-8. Exempted securities. 62-6-25, Electrical power grids reports; transmission of 
62-6-8.1. Additional jurisdiction, electrical power; complaint procedures. 
62-6-9.. Applications disposed of promptly. ~ 62-6-26. Economic development rates for gas and electric 
62-6-10. No obligation on state. utilities; authorization. 
62-6-11. Securities voidable unless approved. 62-6-26.1. Rates for clean fuels used as vehicular fuels; 
62-6-12. Acquisitions, consolidations, etc.; consent of authorization.’ 

commission. 62-6-27. Repealed. 
62-6-13. , Application; approval of commission, 62-6-28. Clean energy Ean Enea de- 
62-6-14, Valuation by the commission. partment of environment certification. 
62-6-15. Contract rate with the municipality and utili- 


ties; how established. 


62-6-1 to 62-6-3. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 62-6-1 to 
62-6-3 NMSA 1978, as enacted by Laws 1941, ch. 84, §§ 
14-16, relating to adoption of rules, reports to governor, 
and commissioners and employees rendering service to 


public utilities, effective January 1, 1999: For provisions 
of former sections, see the 1997 NMSA 1978 on NMOne- 
Source.com. 


62-6-4. Supervision and regulation of utilities, 


A. The commission shall have general and exclusive power and jurisdiction to regulate and 
supervise every public utility in respect to its rates and service regulations and in respect to its 
securities, all in accordance with the provisions and subject to the reservations of the Public Util- 
ity Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], and to do all things neces- 
sary and convenient in the exercise of its power and jurisdiction. Nothing in this section, however, 
shall be deemed to confer upon the commission power or jurisdiction to regulate or supervise the 
rates or service of any utility owned and operated by any municipal corporation either directly 
or through a municipally owned corporation or owned and operated by any H class county, by a 
class B county as defined in Section 4-36-8 NMSA 1978 or by a class A county as described by 
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Section 4-36-10 NMSA 1978 either directly or through a corporation owned by or under contract 
with an H class county, by a class B county as defined in Section 4-36-8 NMSA 1978 or by a class 
A county as described by Section 4-36-10 NMSA 1978 or the rates, service, securities or class I or 
class II transactions of a generation and transmission cooperative. No inspection or supervision 
fees shall be paid by generation and transmission cooperatives, or by such municipalities or mu- 
nicipally owned corporations, a class B county as defined in Section 4-36-8 NMSA 1978, a class A 
county as described by Section 4-36-10 NMSA 1978 or H class counties or such corporation owned 
by or under contract with a class B county as defined in Section 4-36-8 NMSA 1978, a class A 
county as described by Section 4-36-10 NMSA 1978 or an H class county with respect to operations 
conducted in a class B county as defined in Section 4-36-8 NMSA 1978, in a class A county as de- 
scribed by Section 4-36-10 NMSA 1978 or in H class counties. 

B. The sale, furnishing or delivery of gas, water or electricity by any person to a utility for 
resale to or for the public shall be subject to regulation by the commission but only to the extent 
necessary to enable the commission to determine that the cost to the utility of the gas, water or 
electricity at the place where the major distribution to the public begins is reasonable and that 
the methods of delivery of the gas, water or electricity are adequate; provided, however, that noth- 
ing in this subsection shall be construed to permit regulation by the commission with respect 
to a generation and transmission cooperative, except location control pursuant to Section 62-9-3 
NMSA 1978 and limited rate regulation to the extent provided in Subsection D of this section, or 
of production or sale price at the wellhead of gas or petroleum. 

C. The sale, furnishing or delivery of coal, uranium or other fuels by any affiliated interest to a 
utility for the generation of electricity for the public shall be subject to regulation by the commis- 
sion but only to the extent necessary to enable the commission to determine that the cost to the 
utility of the coal, uranium or other fuels at the point of sale is reasonable and that the methods of 
delivery of the electricity are adequate; provided, however, that nothing in this subsection shall be 
construed to permit regulation by the commission of production or sale price at the wellhead of gas 
or petroleum. Nothing in this section shall be construed to permit regulation by the commission of 
production or sale price at the point of production of coal, uranium or other fuels. 

D. New Mexico rates proposed by a generation and transmission cooperative shall be filed 
with the commission in the form of an advice notice, a copy of which shall be simultaneously 
served on all member utilities. Any member utility may file a protest of the proposed rates no 
later than twenty days after the generation and transmission cooperative files the advice no- 
tice, If three or more New Mexico member utilities file protests and the commission determines 
there is just cause in at least three of the protests for reviewing the proposed rates, the com- 
mission shall suspend the rates, conduct a hearing concerning reasonableness of the proposed 
rates and establish reasonable rates. Each protest must contain a clear and concise statement of 
the specific grounds upon which the protestant believes the proposed rates are unreasonable or 
otherwise unlawful; a brief description of the protestant's efforts to resolve its objections directly 
with the generation and transmission cooperative; a clear and concise statement of the relief the 
protestant seeks from the commission; and a formal resolution of the board of trustees of the pro- 
testing member utility authorizing the filing of the protest. In order to determine whether just 
cause may exist for review, the commission shall consider whether each protestant has exhausted 
remedies with the generation and transmission cooperative or whether the generation ‘and trans- 
mission cooperative has unreasonably rejected the protestant's objections to the proposed rates. 
A member utility shall present its objections to the generation and transmission cooperative in 
writing and allow a reasonable period for the generation and transmission cooperative to attempt 
resolution of, or otherwise respond to, those objections. A period of seven days after receipt of 
written objections will be deemed reasonable for the generation and transmission cooperative to 
provide a written response to the member utility, but a written response is not required if such 
time period extends beyond twenty days after the date on which the generation and transmission 
cooperative filed the advice notice. The generation and transmission cooperative and its members 
are expected to make a good faith effort to resolve the member utility's objections to the proposed 
rates during that period of time. 

E. As used in this section, "generation and transmission cooperative" means a person with gen- 
eration or transmission facilities either organized as a rural electric cooperative pursuant to Laws 
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1937, Chapter 100 or the Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA’1978] or 
organized in another state and providing sales of electric power to member orden ts bes in this 


state. 


History: Laws 1941, ch. 84,:§ 17; 1941-Comp., § 72- 
504; 1953 Comp., § 68-5-4; Laws 1963, ch. 55, § 1; 1977, 
ch. 78, § 1; 1980, ch. 85, § 2; 1993, ch. 308, § 4; 1996, ch. 
88, § 4; 2000, ch. 85, § 1; 2003, ch. 277, $1. °° 


Compiler's notes. — Sections 62-6-4 to,62-6-26,1 of | 


the Public Utility Act are still effective as the repeal of , 


Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was - - 


repealed prior to taking effect by Chapter 23, Section 1; 
Laws 2003. Although Laws 20038, Chapter 336, Section 8, 


amended Laws 1998, Chapter 82, as amended, an amend- ~ 


ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101,(1983), 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 

Cross references. — For regulation of foreiien! munici- 
pal corporations distributing electricity in state, sée’62-1-6 
NMSA 1978. 

For option of municipal corporations and class H coun- 
ties to be regulated, see 62-3-3E and 62-6-5 NMSA 1978. 

For service regulations, see 62-6-19 NMSA 1978. 


Amv..N.M, Pub, Serv. Comm'n, 1956-NMSC-091, 62 N.M, 
1, 803 P.2d 908. 

Including jurisdiction over increase in contract 
rate, — Where the commission had entered an order au- 
thorizing.a public utility to enter into a contract and to 
continue to,charge the gas rate therein specified until fur- 
ther notice and on the ex parte petition of the utility sub- 


sequently entered ‘an. interlocutory order making a rate 


increase to be effective until the commission could hold a 
hearing to determine and set a new and proper rate, the 
commission was moving strictly in conformity with the act 


“creating it to determine one of the major questions sub- 


mitted to its jurisdiction:- a question of rates, Potash Co:-of 


Am, v. N.M. Pub, Serv. Comm'n, 1956-NMSC-091, 62 N.M. 


For meter TEER AOR: see, 62-6-20 to 62-6-22, NMSA |. 


1978, 
For safety regulations, s see 62-6-24 NMSA 1978. 
For municipal utilities generally, see 3-23-1 to 3-23-10, 


3-24-1 to 3-24-10, 3-25-1 to 3-25-6, 3-26-1 to 3-26-3, 3-27-1) , 


to 3-27-9, and 3-28-1 to 3-28-20 NMSA 1978, 

For approval of water and sanitation district rates, see 
73-21-16 L NMSA 1978. 

The 2003 amendment, effective Apetl 8,.2003, deleted 

"as defined in the Electric Utility Industry Restructuring 
Act of 1999" following "and transmission cooperative" in 
Subsections Avand B and added Subsection E. 

The 2000 amendment, effective March 7, 2000, in Sub- 
section A, added "or the rates, service, securities or class I 
or class II transactions of a generation and transmission 
cooperative as defined in the Electric Industry Restruc- 
turing Act of 1999" at the end of the second sentence, in- 
serted "generation and transmission cooperatives, or by" 
near the beginning of the third sentence; in Subsection B, 
inserted the phrase beginning "with respect to a genera- 
tion" and ending "to the extent provided in Subsection D 


1, 303 P.2d 908. 

‘Sanitary projects association not a public utility. 
—A sanitary projects association (see Article 29 of Chap- 
ter 3 NMSA 1978) was not transformed into a public util- 
ity by selling water to a limited number of nonmember 
water haulers and was not subject to the public service 
commission's (now public regulation commission's) regu- 
latory jurisdiction. Hl Vadito De Los Cerrillos Water Ass'n 
v. N.M. Pub. Serv, Comm'n, 1993-NMSC-041, 115 N.M. 
784, 858 P.2d'1263. 

Commission is vested with considerable discre- 
tion in determining whether a rate to be received and 
charged is just and reasonable. Hobbs Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. 731, 616 P.2d 
1116. 

Commission does not have exclusive jurisdic- 
tion over rate disputes. — Neither N.M. Const., art. 
XI, § 7 (now repealed) nor the Telephone and Telegraph 
Company Certification Act grants the state corporation 
commission (now public regulation commission) general 
power and exclusive jurisdiction over disputes involving 
rates charged by a telephone company. First Cent. Serv. 
Corp. v, Mountain Bell Tel., 1981-NMCA-012, 95 N.M., 509, 
623 P.2d 1023 (decided prior to 1996 amendment to N.M. 


; -Const., art. XI, § 2. 


of this section, or" and deleted "except regulation of aban- - 


donment pursuant to Section 62-7-8 NMSA 1978" from 
the end, as well as from Subsection C following "gas or 
petroleum"; and added. Subsection D, 


. The 1996 amendment, effective March 6, 1996, in © 
Subsection A, inserted "a class A county as described by 


Section 4-36-10 NMSA 1978", and made stylistic changes. 
The 1993 amendment, effective April 8, 1993, in Sub- 
section A, substituted "reservations" for "reservation" in 


the first sentence, divided the former second sentence into’ 


the present second and third sentences, and inserted ref- 
erences to a class,B county as defined in Section 4-36-8 
NMSA 1978 in two places in the second sentence and 
in three places in the third sentence; and in Subsection 
Band the first sentence of Subsection C, made stylistic 
changes. 


ANNOTATIONS 


Express jurisdiction over rates is given to com- 
mission. — This section vests in the commission express 
jurisdiction, among other things, to regulate and .super- 
vise 6very public utility as respects its rates. Potash Co, of 
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Scope of authority, — Commission staff had the ca- 
pacity to conduct settlement .negotiations to. determine 
the rate treatment of a utility's ownership interest in a 
nuclear generating station. Attorney Gen. v. N.M. Pub. 
Serv. Comm'n, 1991-NMSC-028, 111 N.M. 636, 808 P.2d 
606, 

Regulation of "optional utility programs." — Com- 
mission had jurisdiction to require utility to establish a 
corporate subsidiary for purposes of instituting gas and 
electric "optional utility programs," which included surge 
suppression, maintenance and repair services, informa- 
tion services, and power quality solutions. PNM Elec. 
Servs. v. N.M. Pub, Util. Comm'n, 1998-NMSC2017, 125 
N.M., 302, 961 P.2d 147, 

Complete remedy for testing rates provided. — 
The Public Utility Act envelops the commission with an 
aura of broad power and jurisdiction to determine just 
and reasonable rates and sets up a complete remedy 
within the framework of the act for testing their propriety 
and reasonableness. Potash Co, of Am. v. N.M. Pub. Serv, 
Comm'n, 1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 

Reasonable variations in rates permissible. — 
Subsection D of this section explicitly authorizes the New 
Mexico public regulation commission to conduct a hear- 
ing concerning the reasonableness of proposed rates and 
establish reasonable rates; rates incorporating unreason- 
able differences or discriminations would be unreason- 
able under Subsection D; there is nothing in the statute, 
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however, indicating that the legislature intended to im- 
pose a flat ban on reasonable variations in utility rates of 
service between localities due to differing costs of service 
to different areas, Tri-State Generation & Transmission 
Ass'n v. N.M. Pub. Regulation Comm'n, 2015-NMSC-013. 

Where generation and: transmission cooperative filed 
with the New Mexico public regulation commission new 
advice notices setting interim utility rates, during the 
pendency of a suspended new utility rate design, that set 
one rate for protesting members of the cooperative and 
a different, rate for non-protesting members of the coop- 
erative, the commission's decision to. reject the advice no- 
tices, claiming that they were discriminatory as a matter 
of law, was contrary to law; ‘this section does not prohibit 
reasonable variations in utility rates, andthe New Mexico 
supreme court held that. the rates that the generation 
and transmission cooperative prescribe were not unrea- 
sonably discriminatory and there was no evidence other- 
wise of unreasonable discrimination. Tri-State Generation 
& Transmission Ass'n v..N.M. Pub. Regulation Comm'n, 
2015-NMSC-013. 

Authority over generation and transmission co- 
operatives. — Subsection D of this section is the only 
Public Utility Act's source of the New Mexico public regu- 
lation commission's authority over the utility rates of a 
generation and transmission cooperative. Tri-State Gen- 
eration & Transmission Ass'n. v. N.M, Pub, Regulation 
Comm'n, 2015-NMSC-013. 

Where generation and transmission cooperative filed 
with the New Mexico public regulation commission new 
advice notices setting interim utility rates, during the 
pendency of a suspended new utility rate design, that set 
one ‘rate for protesting members of the cooperative and 
a different, rate for non-protesting members of the coop- 
erative, the commission's reliance on 62-8-6 NMSA 1978 
to reject the advice notices,'claiming that they were dis- 
criminatory as a matter of law, was contrary to law; 62-8-6 
NMSA 1978 cannot be the source of the commission's au- 
thority to disapprove the rates of a generation and trans- 
mission cooperative when the language of 62-8-6,. NMSA 
1978 expressly applies only, to public utilities, and when 
Subsection D of this section.is the only Public Utility Act's 
source of the commission's authority over the utility rates 
of generation and transmission cooperatives. Tri-State 
Generation & Transmission Ass'n v. N.M. Pub, fideulbtion 
Comm'n, 2015-NMSG-013, 

A hearing concerning reasonableness is. ‘man- 
datory following a determination of "just cause". 
— When: the New Mexico public regulation commission 
determines just cause in at least three protests of any 
generation and transmission cooperative advice notice, 
Subsection D of this section requires a commission hear- 
ing on the reasonableness of the protested rates, without 
distinguishing between interim and permanent rates.. Tri- 
State Generation & Transmission Ass'n v. N.M. Pub. Regu- 
lation Comm'n, 2015-NMSC-0138. 

Where generation and transmission cooperative filed 
with the New. Mexico public regulation commission new 
advice notices setting interim utility rates, during the 
pendency of a suspended new utility rate:design, that set 
one rate for protesting members of the cooperative.and a 
different rate for non-protesting members of the coopera- 
tive, the commission's decision to reject the advice notices 
without a hearing on reasonableness, claiming that the 
interim rate design was identical to the suspended rate 
design, was contrary to law; following a determination of 
just cause in at least three protests of any generation and 
transmission cooperative advice notice, Subsection .D of 
this section requires a. commission hearing on the reason- 
ableness of the protested rates, without distinguishing be- 
tween interim and permanent-rates. Tri-State Generation 
& Transmission Ass'n v. N.M, Pub, Regulation Comm'n, 
2015-NMSC-013. 
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Public Regulation Commission Rule 27 does not 
apply to generation and transmission coopera- 
tives. — Rule 27, the New Mexico public regulation com- 
mission's regulation establishing that a utility has the 
burden of supporting its interim rate relief request with 
evidence, is a form of relief from the rate-making pow- 
ers the commission. exercises over public utilities and not 
over generation and transmission cooperatives. Tri-State 
Generation & Transmission Ass'n v, N.M. Pub..Regulation 
Comm'n, 2015-NMSC-018. 

Where generation and transmission cooperative filed 
with the New Mexico public regulation commission new 
advice notices setting interim utility rates, during the 
pendency of a suspended new utility rate design, that set 
one rate for protesting members of the cooperative and a 
different rate for non-protesting members of the coopera- 
tive, the commission's decision to reject the advice notices 
without a hearing, claiming the advice notices lacked the 
evidentiary support required by Rule 27, which establishes 
that a utility has the burden of supporting its interim rate 
relief request with evidence, was contrary to law; interim 
rate relief is a concept unique to public) utilities because 
the only way a public utility-can change its rates is by 
commission approval; a generation and transmission co- 
operative does not need to: seek the commission's approval 
for interim rates because a generation and transmission 
cooperative can agree to a new rate and file that new rate 
pursuant to Subsection D of this section without request- 
ing interim rate relief under Rule 27, and Subsection D 
does not require a generation and transmission coopera- 
tive to carry any burden of proof or pleading in order to 
set its rates. Tri-State Generation & Transmission Ass'n v. 
N.M. Pub. Regulation Comm'n, 2015-NMSC-013; 

Requiring exhaustion of administrative remedies 
is constitutional. — The requirement of the Public Util- 
ity Act that.a person first exhaust his administrative rem- 
edy before resorting to the courts does not violate N.M. 
Const., art. VI; § 13, granting general jurisdiction to the 
district courts except as elsewhere limited in such consti- 
tution. Smith v, Southern Union Gas Co,,1954-NMSC-083, 
58 N.M. 197,269 P.2d 745. 

Public service commission's (now public regula- 
tion commission's) order unconstitutional. — Orders 
of the public service commission (now public regulation 
commission) that effectively deregulated the retail side of 
the electric power industry in New Mexico in the absence 
of a statutory mandate from the legislature exceeded 
the commission's authority and. violated the separation 
of powers doctrine. State ex rel. Sandel v..N.M, Pub. Util. 
Comm'n, 1999-NMSC-019, 127 N.M. 272, 980 P.2d 55. 

All utilities not municipally owned are subject to 
commission's, jurisdiction. — Under the Public Util- 
ity Act,,the public, regulation commission has no juris- 
diction over public utilities that-are owned. and’ operated 
by a municipal corporation, unless they agree otherwise. 
City of Sunland Park v. N.M. Pub. Regulation Comm'n, 
2004-NMCA-024, 135 N.M. 143, 85 P.3d 267, cert. denied, 
2004-NMCERT-002, 135 N.M..169, 86 P.3d 47. 

Power of commission does not extend to acts of 
utility not affecting its public duties; its jurisdiction 
is limited to. matters or controversies;wherein the rights 
of a utility and the public are involved. Its duties begin 
and end with conservation of the public interest, and are 
not concerned with individual rights of private litigants, 
and, ordinarily, it has no power to adjudicate purely pri- 
vate matters between a utility:and an individual, or be- 
tween two utilities, Southwestern, Pub. Serv. Co, v, Artesia 
Alfalfa Growers' Ass'n, 1960-NMSC-052, 67. N.M, 108, 353 
P.2d 62, 

Jurisdiction of condemnation proceedings. — Be- 
cause the 2000 amendment to Subsection A‘of this sec- 
tion exempted generation and transmission cooperatives 
from the regulatory jurisdiction of the public regulation 
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commission; the commission lacked jurisdiction to con- 
sider an application under Section 42A-1-9 NMSA 1978 
by a generation and transmission cooperative to en+- 
ter and survey land for condemnation suitability stud- 
ies. Tri-State Generation & Transmission Ass'n. v. King, 
2003-NMSO-029, 134 N.M. 467, 78 P.3d 1226. 

No power to alter common-law rule regarding al- 
location of relocation costs. — Because the legislature 
has not empowered the public regulation commission to 
alter the common-law rule permitting local governments 
to require utilities to bear the costs of system relocation 
required by public safety, the commission could not pro- 
hibit a city from requiring the Public Service Company 
of New Mexico to bear the costs of relocation required 
by ordinance where the commission did not find the or- 
dinance to be unreasonable. City of Albuquerque v. N.M. 
Pub. Regulation Comm'n, 2003-NMSC-028, 134 N.M. 472, 
79.P.3d 297. 

Construction and enforcement of private con- 
tracts are for courts, not commission. — The commis- 
sion, under the broad powers given it by the legislature, 
has the right to pass upon the question of whether or not 
a public utility may enter into a given contract, because of 
the effect such contract may have upon the power of the 
utility to carry out its purposes, but when a contract is 
once entered into, its construction and interpretation, and 
the rights: growing out of the same, including the right 
to terminate, are to be determined by the courts. Power 
to pass on validity of a private contract or to enforce its 
provision is entrusted exclusively to the courts. South- 
western Pub, Serv..Co, v. Artesia Alfalfa Growers' Ass'n, 
1960-NMSC-052, 67 N.M. 108, 353 P.2d 62. 

Lawsuits involving utility with private parties. — 
The power in Subsection:A of this section to "regulate and 
supervise" does not preempt lawsuits involving contracts 
a utility enters into with private parties. Summit Prop., 
Inc. v. Public Serv. Co. of N.M., 2005-NMCA-090, 138 N.M. 
208, 118 P.3d 716, cert. denied, 2005-NMCERT-007, 138 
N.M. 145, 117 P.3d 951. 

Connection fees. — Where there is nothing to indi- 
cate that the commission approved of the specific amount 
to be rebated in the form of connection fees, without ap- 
proval by the commission, the connection fees cannot be 
categorized as "filed rates". Summit Prop., Inc. v. Public 
Serv. Co. of N.M., 2005-NMCA-090, 138 N.M. 208, 118 P.3d 
716; cert. denied, 2005-NMCERT-007, 138:N.M. 145, 117 
P.3d 951. ' 

Contract between utility and consortium of mu- 
nicipalities excluded. — Commission acted within its 
jurisdiction in excluding from jurisdictional rates a con- 
tract between a utility and a consortium of municipali- 
ties for the purchase of electricity, where exclusion of the 
contract in no way affected the municipalities’ contract; 
it only affected the utility's ability to recover the cost of 
the contract from New Mexico consumers, Public Serv. Co. 
v. N.M, Public Serv. Comm'n, 1991-NMSC-018, 111 N.M. 
622, 808 P.2d 592. 

Rate increases to compensate predecessor util- 
ity for expenses. — The public service commission (now 
public regulation commission) did not have jurisdiction 
over rate increases requested by a natural gas distribu- 
tion company to compensate the company's predecessor, 
which was not currently a public utility, for expenses in- 
curred by the latter in fulfilling its function’as a public 
utility. Southern Union Gas Co. v. N.M. Pub. Util. Comm'n, 
1997-NMSC-056, 124 N.M. 176, 947 P.2d 133. 

Commission has the general and exclusive power 
to regulate a public utility's rates. — Where PNM ap- 
pealed the New Mexico public regulation commission's 
(commission) denial of recovery in its rate base for the re- 
purchase of 64:1 MW of capacity and certain lease renew- 
als at Palo Verde nuclear generating station (Palo Verde), 
and where the commission had previously authorized 
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PNM to exercise its options to either renew the leases or 
repurchase the capacity in accordance with the terms of 
the leases, PNM was required to demonstrate the pru- 
dence of its decisions at Palo Verde for ratemaking pur- 
poses because the commission has the general and exclu- 
sive power to regulate a public utility's rates regardless of 
prior authorizations. Public Serv. Co. of N.M. v. N.M, Pub. 
Regulation Comm'n, 2019-NMSC-012. 

Where PNM appealed the New Mexico public regula- 
tion commission's (commission) denial of recovery in its 
rate base for the repurchase of 64.1 MW of capacity and 
certain lease renewals at Palo Verde nuclear generating 
station (Palo Verde), sufficient evidence supported the 
commission's finding that PNM's decisions were impru- 
dent on the basis that PNM had failed to demonstrate that 
it considered alternative courses of action where the evi- 
dence established that PNM's latest integrated resource 
plan did not test extension of the leases and purchase of 
the capacity at Palo Verde against a wide range of futures/ 
scenarios and input assumptions. Public Serv. Co. of N.M. 
v. N.M. Pub, Regulation Comm'n, 2019-NMSC-012. 

Where PNM appealed the New Mexico public regula- 
tion commission's (commission) decision to deny it recov- 
ery for the costs of converting certain San Juan gener- 
ating station units to a balanced draft system, which is 
designed to reduce fugitive emissions, on the grounds that 
PNM had failed to demonstrate that these costs were pru- 
dently incurred, the commission was within its authority 
in denying recovery, because the commission's finding 
that balanced draft was included in the permits for San 
Juan at PNM's request and not because it was required 
by the applicable environmental regulation was a finding 
specifically concerning the reasonableness of costs PNM 
was seeking to include in its rate base and was squarely 
within the authority of the commission to regulate the 
rates of public utilities and the obligation of the commis- 
sion to ensure that those rates are just and reasonable. 
Public Serv. Co. of N.M. v. N.M. Pub. Regulation Comm'n, 
2019-NMSC-012. 

Where the New Mexico public regulation commission 
included in PNM's rate base a $137.8 million prepaid pen- 
sion asset (PPA), which is the amount by which investor 
contributions to a pension trust and earnings on those 
contributions exceed expenses, the commission did not err 
in allowing PNM to recover $137.8 million for its PPA be- 
cause there was substantial evidence to support the com- 
mission's determination that the PPA was investor, rather 
than ratepayer, funded and the commission's decision was 
in accordance with law, Public Serv. Co. of N.M. v. N.M. 
Pub. Regulation Comm'n, 2019-NMSC-012. 

Denial of due process. — Where PNM appealed the 
New Mexico public regulation commission's (commission) 
denial of recovery in its rate base for the repurchase of 
64.1 MW of capacity and certain lease renewals at Palo 
Verde nuclear generating station (Palo Verde), and where 
the commission found that PNM's actions in renewing 
and reacquiring the leases exposed ratepayers to costs 
associated with nuclear decommissioning responsibilities 
that likely would not have been incurred had an alterna- 
tive resource other than nuclear been selected and denied 
recovery for all future nuclear decommissioning costs, 
the commission denied PNM's right to due process of law, 
because PNM was not given sufficient notice of a poten- 
tial permanent disallowance of all recovery for its future 
contributions to the nuclear decommissioning trusts and 
was not afforded an opportunity to be heard on the issue.. 
Public Serv. Co. of N.M. v. N.M. Pub. Regulation Comm'n, 
2019-NMSC-012. ; 

If wellhead transactions are not involved. — Sub- 
section B makes it abundantly clear that the commission 
can disallow, for rate-making purposes, any portion of a 
price paid by a utility which the commission finds to be 
unreasonable unless wellhead transactions are involved. 
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Maestas v.. N.M. Pub. Serv. Comm'n, 1973-NMSC; 096, 85 
N.M. 571, 514 P.2d 847. 

Commission may not order that refund be passed 
on to consumers. — Commission has no express or 
implied statutory authority to order the flow-through of 
refunds to electric company from power supplier to con- 
sumers. N.M. Elec. Serv. Co. v. N.M. Pub. Serv. Comm'n, 
1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 

Where refund is not trust fund for consumers. — 
Where refund was ordered paid over to power company 
by the federal power commission without any restrictions, 
and there was nothing in the order indicating an inten- 
tion on the part of the commission to create a "trust fund" 
for the benefit of the ultimate consumers, the refund did 
not constitute a trust fund belonging to company's cus- 
tomers, N.M: Elec. Serv. Co. v. N.M. Pub; Serv. Comm'n, 
1970-NMSC-097, 81 N.M. 683, 472 P.2d 648, 

Commission's duty under Subsection C. — Com- 
mission is only required to find the ultimate fact, that be- 
ing the reasonableness of the cost of fuel to a utility under 
Subsection C, and is not required to give reasons for its de- 
cision or to make a finding that is not an ultimate finding, 
such as the arms-length nature of transaction between 
utility and affiliate from which it purchased the fuel. At- 
torney Gen. v. N.M, Pub. Serv. Comm'n, 1984-NMSC-081, 
101 N.M. 549, 685 P.2d 957, 

Exemption from state antitrust law. — Arrange- 
ments between utilities approved and regulated by com- 
mission acting under statutory authority are exempt 
from state antitrust law. Gonzales v. Public Serv. Comm'n, 
1985-NMSC-088, 102 N.M. 529, 697 P.2d 948. 

Supervision of transactions with affiliates and 
nonaffiliates distinguished. — Normal burden to be 
met in making a prima facie case regarding costs incurred 
in transactions with nonaffiliates is a demonstration that 
the costs were, in fact, incurred; however, the normal bur- 
den regarding costs incurred in transactions with affili- 
ates is heavier, requiring a showing of the reasonableness 
of the costs. Attorney Gen. v..N.M. Pub. Serv. Comm'n, 
1984-NMSC-081, 101 N.M. 549, 685 P.2d 957. 

Commission's general jurisdiction includes safety 
regulations and inspections, — The general and exclu- 
sive power and jurisdiction to regulate and supervise every 
public utility in respect to its rates and service regulations 
includes the power to make safety regulations and enforce 
them through inspections. 1972 Op. Att'y Gen. No, 72-35. 

General jurisdiction does not cover water and san- 
itation districts. — The legislature did not intend to place 
water and sanitation districts under the general jurisdic- 
tion of the commission. 1971 Op. Att'y Gen. No. 71-56. 

Approving water and sanitation district rates. 
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— Water and sanitation districts have not been declared — 
to be subject to the jurisdiction of the commission except : 


in the limited area of approving the district board's rates, 
tolls and charges. 1971 Op. Att'y Gen. No. 71-56. 
It is the commission's duty to protect not only the 
utility but also its patrons. 1969 Op. Att'y Gen. No. 69-81. 
Rules and regulations have force of law. — The 
rules and regulations of the commission duly adopted un- 


der this section and Section 62-6-24 NMSA 1978 have the~ 


force and effect of law which a utility must obey. 1969 Op. 
Att'y Gen. No. 69-81. 

Compliance with rules excuses discontinuance of 
service under hazardous conditions. — Compliance 
with rules of the commission permitting a public utility 
to immediately discontinue service in the event of a condi- 
tion determined by the utility to be hazardous would be 
a defense to a criminal action upon a refusal to render 
electric service, but the burden would be upon the utility 
to produce some evidence that the condition was actually 
hazardous if the criminal action was brought against it, 
and to prove the existence of the rule itself, 1969 Op. Att'y 
Gen. No, 69-81. 


1003 


62-6-4 


All utilities not municipally owned are subject to 
commission's jurisdiction. — The commission is given 
authority by virtue of this section to regulate and super- 
vise every private utility in respect to.its rates and service 
regulations. This same statute specifically withholds from 
the commission any jurisdiction to regulate or supervise 
the rates or service of any utility owned and operated 
by a municipal corporation either directly or through a 
municipally owned corporation unless said municipality 
shall exercise its option to come within the provisions of 
the Public Utility Act as provided in Section 62-6-5 NMSA 
1978. 1957-58 Op. Att'y Gen..No, 57-101. 

The commission is not empowered to regulate or super- 
vise the service and rates set by municipally owned utili- 
ties either in or outside the corporate limits, 1943-44 Op. 
Att'y Gen. No, 43-4395. 

Commission's jurisdiction exempts utilities from 
liquefied petroleum gas statutes. — A public utility is 
exempt from the provisions of the law applicable to lique- 
fied petroleum gases (Section 70-5-1 NMSA 1978 et seq.). 
The law places the general and exclusive power and juris- 
diction to regulate and supervise every public utility in 
the commission. 1961-62 Op. Att'y Gen. No. 62-07. 

Commission may delegate some of its authority 
over liquefied petroleum gas utilities. — The com- 
mission is authorized by this section and by the common 
law to delegate its authority to inspect and test liquefied 
petroleum gas utilities to the liquefied petroleum gas com- 
mission (now construction industries commission). Only 
the public service commission (now public regulation com- 
mission) can promulgate safety regulations, however, and 
it must make the final order regarding any violations of 
regulations. 1972 Op. Att'y Gen. No. 72-35. 

Unregulated village must comply with liquefied 
petroleum gas statutes. — Inasmuch as municipally 
operated and owned utilities are not subject to regulation 
by the commission (unless there has been a local option 
election), a village is required to comply with provisions 
relating to liquefied petroleum gas. 1947- 48 Op. Att'y Gen. 
No. 48-5156. 

Commission may disallow unreasonable gas 
prices in fixing rates. — This section gives the commis- 
sion some authority to review the prices of certain intra- 
state sales of natural gas to a utility. However, the nature 
of this grant of authority is the power only to determine 
whether the sale prices set by the parties are unreason- 
able (i.e., outside of a range of acceptable prices), in which 
case they should be disallowed for rate-making purposes, 
as expenses of the utility. This authority of the commis- 
sion to, determine the reasonableness of prices is limited 
to sales other than (i.e., after) the sale from the wellhead. 
1977 Op. Att'y Gen. No. 77-01. 

Law reviews. — For article, "Constitutional Limita- 
tions on.the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Res. J. 599 (1967). 

For note, "Conservation, Lifeline Rates and Public Utility 
Regulatory Commissions," see 19 Nat. Res. J. 411 (1979). 

For comment, "Regulation of Electric Utilities and Af- 
filiated Coal Companies - Determining Reasonable Ex- 
penses," see 26 Nat. Res. J. 851 (1986). 

For note, "The Public Service Commission: A Legal 
Analysis of an Administrative System," see 3 N.M. L. Rev. 
184 (1973), 

For article, "State Regulation in a Deregulated Environ- 
ment: A State-Level Regulator' s Lament," see 27 Nat. Res. 
J. 799 (1988). 

For article, "Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
see 9 N.M. L. Rev. 287 (1979). 

For 1984-88 survey of New Mexico administrative law, 
see 19 N.M, L. Rev. 575 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities §§ 9 to 15, 240. 
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Power of public service commission to increase fran- ' Profit factor in determining rates for municipally owned 
chise rates, 3 A.L.R. 730, 9 A.L. _ 1165, 28 A.L.R. 587, 29 or operated public utility, 90 A.L.R. 700. 
A.L.R. 356. Allowance for depletion ‘or amortization in respect of 
State regulation of rates to consumers bf gas or electric- natural resources in fixing rates, 91 A.L.R. 1413. 
ity transported across state lines for light or power pur- Prohibition as means of controlling action of commis- 
poses, 7 A.L.R. 1094. sion as to rates, 115 A.L.R. 19, 159 A.L.R. 627. 
Power of state to change metab rates, 9. A.L.R. 1423. Adequacy, as regards right to injunction, of other 
Patron's right to question reasonableness of public util- remedy for review of order fixing public utility rates, 8 
ity rate authorized by legislature, 12 A.L.R. 404. A.L.R.2d 839. 
Right of public service corporation to change rate while Right of customers of public utility with respect to fund 
another rate is undetermined, 16 A.L.R.1219. . Yvepresenting a refund from another supplying utility 
Termination of federal control as restoring rates fixed upon a reduction of latter's rates, 18 A.L.R.2d 1343. 
by public service commission,:19 A.L.R. 684,52 A.L.R. 296. Public utility's right to recover cost of nuclear power 
Valuations for: rate making as affected by advance: in plants abandoned before completion, 83 A.L.Ri4th 183. 
price conditions due to war, 20:A.L.R. 555. Incidental provision of utility services, by party not in 
Right to fix new rate for public utility where court sets that business, as subject to Se igtps by state chy eae 
aside rate fixed by commission as. confiscatory, 57 A.L.R. 146. authority, 85 A.L.R.4th 894. 
Power of state or municipality. to fix minimum public Public service commission's thrptiell authority to aaier 
utility rates, 68 A.L.R. 1002. refund of public utility revenues, 41 A.L:R.5th 783.. 


Power of state or public service commission to ieevial 73B C.J.S. Public Utilities § 68. 
rates of municipally owned or operated eae utility, 76 ) 
A.L.R. 851, 127 A.L.R: 94. 


62-6-4.1. Contract carriage. 


A. The intent and purpose of this section is to encourage lower costs.of natural gas for New 
Mexico consumers by providing competition:in natural gas markets through contract carriage. 
Lower fuel costs are an integral part of New Mexico's economic development efforts because they 
preserve existing jobs, facilitate expansion of the state's businesses ang Provide incentives {0% new 
industry to locate in New Mexico. 104 

B. ‘The commission shall, by rule or order, author and require the WatideeriRAabory ane 
nonpreferential transportation of natural gas by any person subject to the jurisdiction of the com- 
mission for:a seller or purchaser of natural gas to the extent of non in capacity and subject to 
Subsections C and D of this section. 

C. The commission may, in its discretion, impose such terms and conditions on the transporta- 
tion of natural-gas as may be necessary to safeguard deliverability and operational efficiency: and 
to prevent undue hardship and anticompetitive conduct by a public utility. 

D. The rates and charges for the transportation of natural gas under this section shall be just, 
reasonable, nondiscriminatory and subject to approval by the commission. 

EK. For purposes of this ‘section, "transportation" means exchange, backhaul, displaweribnit or 
any other means of transporting and includes gathering. 

F. A.public utility shall be prohibited from the marketing and brokering of natural gas for 
delivery within New Mexico under this’ section. This prohibition shall not exclude a public utility 
from transporting natural gas for an affiliated corporation. Any contract to transport natural gas 
for an affiliate shall be an arms-length agreement containing no terms that are unavailable to 
other-end users, gas brokers or marketers. 

G. The commission, upon a finding that.a public utility is in violation of this section, may im- 
pose'upon the utility a civil penalty not:to exceed an amount three times the damages established 
by the complainant in the commission proceeding and issue such orders, including but not limited 
to a cease and desist order, to assure the. nondiscriminatory and nonpreferential transportation of 
natural gas. 


History: Laws 1985, ch. 8, § 1; 1987, ch. 98, § 1; 1993, of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Laws. 2008, 
ch. 282, § 29. Chapter 416, Section 5 also repealed Laws 1998, Chap- 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the ter 108, Section 82, as amended, a second time, however, 
Public Utility Act are still effective as the repeal of Chap- that repeal is of no effect as the section had previously 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- been repealed by Chapter 23, Section 1, Laws 2003, 
fective July 1, 2003 Chapter 108, Section 82 was repealed The 1993 amendment, effective June 18, 1993, made 
prior to taking effect by Chapter 23, Section 1, Laws 2003. a stylistic change in Subsection F, and substituted "The 
Although Laws 2008, Chapter 336, Section 8, amended commission" for "The public service commission" at the 
Laws 1998, Chapter 82, as amended, an amendment of a beginning of Subsection G. 


repealed section is ineffective. See Quintana v. N.M. Dep't 
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The 1987 amendment, effective June 22, 1987, in- 
serted present Subsection A and relettered the former 
subsections; in Subsection B, inserted "and nonpreferen- 
tial" following "and require the nondiscriminatory" and 
substituted "Subsections € and D" for "Subsections B and 
C"; in Subsection C, added "and anticompetitive conduct 
by a public utility" at the end; in Subsection D, inserted 


POWERS AND DUTIES OF COMMISSION 


62-6-4.3 


"“nondiscriminatory" following "shall be just, reasonable"; 
and added Subsections F and G. 


ANNOTATIONS 


Law reviews. — For article, "Regulatory Reform of the 
U.S. Natural Gas Industry: A Summing Sabi see 27 Nat. 
Res. J. 841 (1988). 


62-6-4.2. Transition cost recovery. 


A. Notwithstanding repeal of the Electric Utility Industry Restructuring Act of 1999, unless 
otherwise waived, a public utility shall be entitled to an opportunity to recover its transition costs. 
Utilities may retain these transition costs as a regulatory asset on their books pending recovery, 
which shall be completed by January 1, 2010. 

B. For purposes of this section, "transition costs" means the Braden? reasonable and unmiti- 
gable costs other than stranded costs, not recoverable elsewhere under either federally approved 
rates or rates approved by the commission, that a public utility would not have incurred but for its 
compliance with the requirements of the Electric Utility Industry Restructuring Act of 1999 and 
rules promulgated pursuant to that act relating to the transition to open access, and the prudent 
cost of severance, early and enhanced retirement benefits, retraining, placement services, unem- 
ployment benefits and health care coverage to public utility nonmanagerial employees who are 
laid off on or before January 1, 2003, that are not otherwise recovered as a stranded salary and 
benefits cost. Transition costs shall not include costs that the public utility would have incurred 
notwithstanding the Electric Utility Industry Restructuring Act of 1999. 


History: Laws 2003, ch. 336, § 1. 


Effective dates. — Laws 2003, ch. 336 contained no » 


effective date provision but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 20, 2003, 90 days after ad- 


Compiler's notes. — Electric Utility Industry Re- 
structuring Act of 1999, Laws 1999, ch. 294, was codified 
as Chapter 62, Article 3A NMSA 1978 before being re- 


pealed by Laws 2003, ch. 386, § 9, effective June 20, 2003. 
journment of the legislature. 


62-6-4.3. Public utilities; generating plant investment, construction, 
acquisition and operation. 


A. A public utility may invest in, construct, acquire or operate a generating plant that is not in- 
tended to provide retail electric service to New Mexico customers, the cost of which is not included in 
retail rates and which business activities shall not be subject to regulation by the commission pursu: 
ant to the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], except 
as provided by Section 62-9-3 NMSA 1978. This section shall not diminish a public utility's obliga- 
tion, by the prudent acquisition of resources, to serve its retail load at a cost of service no higher than 
the average book cost plus fuel, other operating and maintenance costs and the utility's authorized 
rate of return on investment of the utility's unregulated generation constructed or acquired after 
January 1, 2001; provided that this provision does not apply to a public utility that does not acquire 
unregulated generation after January 1, 2001. The commission shall assure that the regulated busi- 
ness is appropriately credited for any off-system sales made from regulated assets: 

B. This section shall apply only to a public utility that began investing in, constructing or ac- 
quiring generating plant pursuant to this section before ae 1, 2004. This section shall continue 
to apply until the latest of: 

(1) January 1, 2015; 

(2) the date the public utility divests its interest in [a] pencmaling plant acquired or. con- 
structed pursuant to. the provisions of this section; or 

(3). the date the plant receives a certificate of convenience and necessity in accordance 
with Section 62-9-1 NMSA 1978. 


Effective dates. — Laws 2003, ch. 336 contained no 
effective date provision but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 20, 2003, 90 days after ad- 
journment of the legislature. 


History: Laws 2003, ch. 336, § 2. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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62-6-4.4. Gas and electric utilities; combined service. 


A public utility that provides both electricity and natural gas distribution services shall not be 
required to functionally separate its electric and gas transmission, transportation and distribution 
operations from each other. Any rule or order to the contrary is void. Nothing in this section shall 
prevent a combined gas and electric distribution company from selling the natural gas commodity 
to customers pursuant to tariffs approved by the commission. 


History: Laws 2003, ch. 336, § 3. IV, § 23, was effective June 20, 2008, 90 days after ad- 
Effective dates. — Laws 2003, ch, 336 contained no journment of the legislature. 
effective date provision but, pursuant to N.M. Const., art. 


62-6-4.5. Billing; franchise fees; gross receipts taxes. | 


A.. A franchise fee charge shall be stated as a separate line entry on a bill sent by a public.util- 
ity or a distribution cooperative utility to a customer and shall only be recovered from, a customer 
located within the jurisdiction of the government authority imposing the franchise fee. : 

B.. Any gross receipts taxes collected on electric services received by a retail customer in n the 
state shall be stated as.a separate line entry on a bill for electric service sent to the customer by a 
public utility or distribution cooperative utility. 


History: Laws 2008, ch. 336,.§ 4. enter an order requiring a public utility to stop includ- 

Effective dates. — Laws 2003, ch. 336 contained no ing on customers' bills the franchise fee charges paid by 

effective date provision but, pursuant to N.M. Const., art. © the utility to a county for the right to use county right-of- 

IV, § 23, was effective June 20, 2008, 90 days after ad- way to deliver utility service to county residents and busi- 

journment of the legislature. nesses. Hl Paso Elec. Co, v..N.M. Pub. Regulation Comm'n, 
ANNOTATIONS 2010-NMSC nae 149 N.M. 174, 246 P.3d 443. 


Line item charges for franchise fees. — The pub- 
lic regulation commission did not have jurisdiction to 


62-6-5. Local option. © 


Notwithstanding any of the provisions in Section 62-6-4 NMSA 1978, any municipality desir- 
ing to avail itself of all the benefits of the. Public Utility Act [Articles\1 through 6 and 8 through 
13 of Chapter 62 NMSA 1978] and:of the regulatory services of the commission may elect to come 
within the provisions of that act and to have the utilities owned and operated by it, either directly 
or through a municipally owned corporation; regulated and supervised under the provisions of 
that act. When a municipality so elects; in the manner provided in this section, it shall be subject 
to all the provisions of the Public Utility. Act. The election shall be held as follows: 

A. at any time after'the effective date of the Public Utility Act, the legal voters of any munici- 
pality may petition in writing the governing body of the municipality by filing a petition inthe 
office of the municipal clerk to hold an election for the purpose of determining whether the mu- 
nicipality shall be subject to the provisions of that act. If the aggregate of the names signed to the 
petition equals or exceeds twenty-five percent of the number of legal votes cast in the municipality 
for governor at the last preceding general election, the governing body of the municipality shall 
call an election to be held within sixty days of the filing of the petition in accordance with the pro- 
visions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Provided, however, that if a 
local election is to be held within six months of the filing of the petition, the ‘election provided for 
in this section shall be held at the same time:as that election; 

B. the election shall be held in the same manner as and with the same registration books as 
for other municipal elections. The ballots to be submitted:to the voters at the election shall present 
the following questions: 

"For regulation of municipally owned 

utilities by the public 

regulation commission 
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Against regulation of municipally owned 
utilities by the public 
regulation commission 
The votes at the election shall be pourri, returned and biiaieateeed as iniidats for in the Local 
Election Act. If the majority of all the votes are in favor of regulation of municipally owned utili- 
ties, the governing body of the municipality shall declare; by order entered upon the records of the 
municipality, that it is subject to all the provisions of the Public Utility Act. If the majority of all 
the votes are against such regulation, the result of the election shall be declared and entered in 


the same manner; and 


C. no elections for the same. purpose sel be held within two years of each other. 


History: Laws 1941, cit 84, 5 17A; 1941 Sere: § 72- 
505; 1958 Comp., § 68-5-5; 1993, ch. 282, § 30; 2018, ch. 
79,8100. | 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003, 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs., 100. N.M.'224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 

Cross references. — For regulation of foreign munici- 
pal corporations distributing electricity in state, see 62-1-6 
NMSA 1978. 

For municipal elections, see 3. 8-1 to 3-8-80 and 3-9-1 to 
3-9-16 NMSA 1978. hive 

The 2018 amendment, effective July 1, 2018, pro- 
vided that elections called for the, purpose of. determining 
whether the municipality shall be subject to the provi- 
sions of the Public Utility Act shall be held.as pursuant 
to the Local Election Act, and made. technical and con- 
forming changes; in Subsection A, after, "filing of the pe- 
tition", added."in accordance with the provisions of the 
Local Election Act", and after "Provided, however, that if 
a", deleted "general municipal" and added "local"; and in 
Subsection B, deleted "utility" and added "regulation" pre- 
ceding "commission".throughout the subsection, and after 
"canvassed as provided for.in", deleted .'general municipal 
elections" and added "the Local Election Act". 

The 1998 amendment, effective June 18,1993, in the 
introductory language, substituted "Section 62-6-4 NMSA 
1978" for "Section 17 hereof’ and "may elect" for "cre- 
ated by this Act, shall have the right to:elect" in the first 
sentence, and divided the former first sentence into the 
present first and second sentences; in. Subsection A, sub- 
stituted "governing; body: of the municipality" for "Board 
of Trustees or municipal council" in the first sentence, 
and rewrote the second sentence; in Subsection B, deleted 


"may be available" following! "books as" in the first sen- 
tence, deleted "to the voters" following "shall present" in 
the second sentence, deleted "of public utilities" following 

"regulation" in the second sentence in the last paragraph, 
and substituted: "New. Mexico public utility commission" 
for "New Mexico public service commission" in two places; 
and made stylistic changes throughout the section. 


ANNOTATIONS 


City not within commission's jurisdiction. — A city 
operating a water facility which had not elected to come 
under the Public Utility Act and which had a population 
of less than 200,000 was not a public utility within the 


jurisdiction of the public utility commission (now public 


regulation commission). Morningstar Water Users Ass'n 
v. New Mexico Pub. Util. Comm'n, 1995-NMSC-062, 120 
N.M. 579, 904 P.2d 28. 

Municipality may constitutionally compete with 
previously franchised utility. — The action of a mu- 
nicipal corporation,in undertaking to compete with a pri- 
vately operated public utility holding a franchise previ- 
ously granted by the municipality itself in no way violates 
any constitutional right of the utility whether the right 
asserted be that based upon the constitutional provision 
invalidating laws which impair the obligation of a con- 
tract or those relating to. the taking of property without 
due process of law, the injuring or destroying of property 
without just compensation or the denial of the equal pro- 


’ tection of the laws. 1957-58 Op. Att'y Gen. No. 58-236. 


Section provides exception to exemption of mu- 
nicipalities from commission jurisdiction. —, The 
commission is given authority by virtue of Section 62-6-4 
NMSA 1978 to regulate and supervise every private util- 
ity in respect. to its rates and service regulations. This 
same statute specifically withholds from the commission 
any jurisdiction to regulate or supervise the rates or ser- 
vice of any utility owned and operated by a municipal cor- 
poration either directly or through.a municipally owned 
corporation unless said municipality shall exercise .its 
option to come within the provisions of the Public Util- 
ity Act as provided in this section. RABE: 58 Op. ae Gen. 
No. 57-101. 


62-6-6. Issuance, assumption or guarantee of securities. 


_ A. The power. of a public utility to issue, assume or guarantee securities and to create liens on 
its property situated within this state is a'special privilege subject to the supervision and control 
of the commission as set forth in the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 
through 13 NMSA 1978]. 

B. Except as provided in Subsection E of this section, a public utility, when authorized by order 
of the commission and not otherwise, may issue stocks and stock certificates and may issue, as- 
sume or guarantee other securities payable at periods of more than eighteen months after the date 
thereof for the following purposes only: 
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(1) making loans or grants from the proceeds of federal loans for economic development 
projects benefiting its service area; 

(2) the acquisition of property; 

(8) the construction, completion, extension or improvement of its facilities; 

(4) the improvement or maintenance of its service; 4 

(5) the discharge or lawful refunding of its obligations; or 

(6) the reimbursement of money actually expended for purposes set forth in this subsec- 
tion from income or from any other money in the treasury not secured by or obtained from the 
issue, assumption or guarantee of securities, within five years next prior to the filing of an applica- 
tion with the commission for the required authorization. : 

C. Notwithstanding the provisions of Subsection B of this section, the commission may autho- 
rize issuance by a public utility of shares of stock of any class as a dividend on outstanding shares 
of stock of the public utility of any class and may authorize the issuance of the same or a different 
number of shares of stock of any class in exchange for outstanding shares of stock of any class of 
the public utility, and the public utility may issue the stock so authorized. . 

D. The commission shall not authorize a borrowing under the provisions of Paragraph (1) of 
Subsection B of this section unless the governing board has approved the borrowing by a two- 
thirds' majority vote of the members present at a special meeting called for that purpose. The 
commission shall review the terms of the economic development loan or grant to ascertain the ad- 
equacy of any collateral, to have the right to inspect books and review the level of co-participation 
by the borrower or grantee. 

E. Commission approval is not required for the issuance, assumption or guarantee of any secu- 
rity of a public utility whose securities are subject to oversight and approval by the federal govern- 
ment pursuant to the Rural Electrification Act of 1936, as amended, or any successor law to that act. 


History: Laws 1941, ch..84, § 18; 1941 Comp., § 72- 
506; Laws 1947, ch. 5, § 1; 1953 Comp., § 68-5-6; 1991, 
ch. 110, § 1; 2003, ch. 416, § 2. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws’ 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 

The 2003 amendment, effective July 1, 2008, added 
"Except as provided in Subsection E of this section" at the 
beginning of Subsection B and added Subsection E. 

The 1991 amendment, effective June 14, 1991, des- 
ignated the formerly undesignated provisions as Subsec- 
tions A to C; substituted "subject to the supervision and 
control of the commission asset forth in the Public Utility 
Act" for "hereby subjected to the supervision and control of 
the commission as hereinafter in this act set forth" at the 
end of Subsection A; in Subsection B, inserted Paragraph 
(1), inserted the paragraph designations "(2)" to "(6)," and 
inserted "set forth in this subsection" near the beginning 


of Paragraph (6); added "Notwithstanding the provisions. 


of Subsection B of this section" at the beginning of Sub- 
section C;added Subsection D; and made related changes 
and minor stylistic changes in Subsections B and C. 


ANNOTATIONS 


Unauthorized notes and mortgages are void. 
— Notes and mortgages issued: without authority: of 
the commission are void. Hogue v. Superior Utils., Ine., 
1949-NMSC-056, 53 N.M. 452, 210 P.2d 938. 

Utility not liable for payment to protect unau- 
thorized mortgage. — Where plaintiff paid $600 to 
protect a-second mortgage on property of utility company 
which proved void because it was not authorized by the 
commission, he could not recover the sum from the utility. 
Hogue v. Superior Utils., Inc., 1949-NMSC-056, 53° N.M. 
452, 210 P.2d 938. 

Utility may recover meter deposits applied on 
unauthorized note and mortgage. — Utility company 
was properly granted judgment for meter deposits where 
they were applied ‘by sellers of the capital stock on a note 
and mortgage of the company which were invalid because 
not authorized by the commission. Hogue v. Superior 
Utils., Inc., 1949-NMSC-056, 53 N.M. 452, 210 P.2d 9388. 

Law reviews. — For article, "Cost of Service Indexing: 
An Analysis of New Mexico's Experiment in Public Utility 
Regulation," see 9 N.M.L. Rev.:287 (1979). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Utilities §§ 255 to 263. 

Regulating issuance of securities by inBite utilities 
through public service commissions, 41 A.L.R. 889. 

Conclusiveness of commission's decision or order as to 
issuance of securities, 41 A.L.R. 922, 

‘Control over issue of securities to capitalize or fund 
bond discount, 72 A.L.R. 1232. 


62-6-7. Application to commission; order of commission. 


Such public utility shall, by written petition filed with the commission anid setting forth the per- 
tinent facts involved, make application to the commission for an order authorizing the proposed 
issue, assumption or guarantee of securities, and the application of the proceeds therefrom to the 
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purposes specified. The commission shall, after such hearing and upon such notice as the commis- 
sion may prescribe, enter its written order approving the petition and authorizing the proposed 
securities transactions, unless the commission shall find: that such transactions are inconsistent 
with the public interest; or that the purpose or purposes thereof are not permitted by this act; or 
that the aggregate amount of the securities outstanding and proposed to be outstanding will ex- 


ceed the fair value of the properties and business of the public utility, 


History: Laws 1941, ch, 84, § 19; 1941 Comp., § 72- 
507; 1953 Comp., § 68-5-7. 


Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of * 


the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2008, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 


ment of a repealed section is ineffective. See Quintana v, 


N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 

Cross references, — For investment securities, see 55- 
8-101 to 55-8-511 NMSA 1978. 

For security dealers, see 58-13B-3 to 58-13B-19 NMSA 
1978, 


62-6-8. Exempted securities. 


A. A public utility may issue securities, other than stock or stock certificates, payable at pe- 
riods of not: more than eighteen months after the date of issuance of same, and secured or unse- 
cured, without application to or order of the commission, but no such securities so issued shall in 
whole or in part be refunded by any issue of stocks, stock certificates or other securities having a 
maturity of more than eighteen months, except on application to and approval of the commission. 

B. Ifa utility proposes to accomplish proposed financing by the issuance and delivery of notes, 
bonds or other evidences of indebtedness and of mortgages, deeds‘of trust‘or other security instru- 
ments therefor to the United States of America or any agency or instrumentality thereof, acting 
solely as the lender or with the participation of one or more other lenders, the application to the 
commission shall set forth the facts involved, the proposed application of the proceeds therefrom 
and any approval or expected approval thereof by the United States of America or its agency or 
instrumentality. No hearing by the commission shall be required for approval of the issuance and 
delivery of the evidences of indebtedness and security instruments to such. lender or lenders and 
the commission shall approve the issuance and delivery thereof within the time provided in Sec- 
tion 62-6-9 NMSA 1978; provided that for good cause shown, the commission may order that a hear- 
ing shall be held with respect to the proposed financing. The order of approval of the commission 
may be conditioned on the approval of the issuance of the evidences of indebtedness or security by 
the United States of America or the agency or instrumentality thereof as may be appropriate. 


History: 1953 Comp., § 68-5-8, enacted by Laws 
1967, ch. 96, § 5; 1971, ch. 9, § 1. 

Repeals Bad reenactments, — Laws 1967, ch. 96, § 
5, repealed 68-5-8, 1953 Comp., relating to securities ex- 
empted from approval requirements, and enacted a new 
68-5-8, 1953 Comp, 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82: was repealed 


62-6-8.1. Additional jurisdiction. 


prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2008, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs,, 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2008, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 


Except as provided in Subsection E of Section 62-6-6 NMSA 1978 and notwithstanding any other 
provision of Sections 62-6-1 through 62-6-11 NMSA 1978, the commission shall have jurisdiction 
over and may regulate, by general order or regulation, securities of a public utility incorporated 
under the laws of this state that would otherwise be exempt from regulation by the commission 
pursuant to Section 62-6-6 NMSA 1978 or Subsection A of Section 62- 6-8 NMSA 1978 and that is 
subject to regulation pursuant to 16 USC 824. 
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History: Laws 1979, ch. 50, § 1; 2003, ch. 416, § 3. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter: 108, Section 82: was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective, See Quintana v. 


ELECTRIC, GAS AND WATER UTILITIES 


62-6-12 


N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 
previously been repealed; by Chapter 23, Section 1, Laws 
2003; 

The 2003 amendment, effective July 1, 2003, added 


"Except as provided ‘in Subsection E of Section 62-6-6 


NMSA 1978 and" at the beginning. 


62-6-9. Applications disposed of promptly. 


All applications for the issuance, assumption or guarantee of securities shall be placéd at the head 
of the commission's docket and shall be disposed of promptly, and within thirty days after petition is 
filed with the commission unless it is necessary for good cause to continue same for a longer period. 
Whenever such application is: continued beyond thirty days after the time it is filed, the commission 


shall enter an order making such continuance and stating fully the facts necessitating same. 


History: Laws 1941, ch. 84, § 21; 1941 Comp., § 72- 
509; 1953 Comp,, § 68-5-9, 

Compiler's notes. — Sections 62-6-4 to 62-6-26,1 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1,2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 


62-6-10. No obligation on state... 


amended Laws 1998, Chapter 82,.as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2008, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal.is of no effect as the section had 


previously been repealed by Chapter 23, Section 1, Laws 


2003, 


No provision of this act, nor any act or deed done or performed in connection therewith, shall be 
construed to obligate the state of New Mexico to pay or guarantee in any manner whatsoever any 
security authorized, issued, assumed or guaranteed under the provisions of this act. 


History: Laws 1941, ch. 84, § 22; 1941 Comp., § 72- 
510; 1953 Comp., § 68-5-10. © 

Compiler's notes. — Sections 62-6-4 to 62-6-26:1 of 
the Public. Utility Act are still effective as the repeal, of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was * 


repealed prior to taking effect by Chapter 28, Section 1, 


Laws 2003, Although Laws 2003, Chapter 336, Section 8, . 


amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 


| .N.M, Dep't of Corrs.,:100 N,M. 224, 668 P.2d 1101 (1988). 


Laws. 2003, Chapter 416, Section 5 also repealed Laws 


., 1998, Chapter,108, Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 


hiatal been repealed ee Chapter 23, Section 1, Laws 
2003, 


62-6-11. Securities voidable unless approved. 


All securities issued, assumed or guaranteed without application to and approval of the com- 
mission, except the securities mentioned in Sections 62-6-8 and 62-6-8.1 NMSA 1978, are voidable 


with the consent of the commission. 


History: Laws 1941, ch. 84, § 23; 1941 Comp., § -72- 
511; 1953 Comp., § 68-5-11; Laws 1979, ch. 50, § 2; 
2005, ch. 839, § 3. 


The 2005 amendment, effective July 1, 2005, deleted 
the former provision ’that securities are void and provides 
that securities are voidable with the consent of the com- 
mission, 


62-6-12. Acquisitions, consolidations, etc.; consent of commission. 


A. With the prior express authorization of the commission, but not otherwise: 
(1) any two or more public utilities may consolidate or merge with each other so as to form 


a new concern, 


(2) any person and a public utility or public utility holding company may consolidate or 


merge with each other so as to form a new concern; 


1010 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


62-6-12 POWERS AND DUTIES OF COMMISSION 62-6-12 


(3) stock of a public utility or public utility holding company may be acquired by: 

(a) any person who prior to the acquisition of any such stock or part thereof is a per- 
son subject to regulation or classified as a public utility or public utility holding company in any 
jurisdiction; 

(b) any person who is or during the course of an acquisition covered by this section 
becomes subject to regulation or is classified as a public utility or public utility holding company 
in any jurisdiction based on reasons other than solely the acquisition described in this paragraph; 

(c) any person associated, affiliated or acting in concert with any person subject to 
regulation or classified as a public utility or public utility holding company in any jurisdiction for 
the purposes of any acquisition subject to the provisions of this section; 

(d) any person associated, affiliated or acting in concert.with any person described in 
Subparagraphs [Subparagraph] (a), (b) or (c) of this paragraph; or 

. (e) any person who, during the course of an acquisition covered by this section, merges 
or consolidates with a person described in Subparagraphs [Subparagraph] (a), (b), (c) or (d) of this 
paragraph. 

(4) any public utility may sell, lease, rent, purchase or acquire any public utility plant or 
property constituting an operating unit or system or any substantial part thereof; provided, how- 
ever, that this paragraph shall not be construed to require authorization for transactions in the 
ordinary course of business. 

B. Any consolidation, merger, acquisition, transaction resulting in control or exercise of control, 
or other transaction in contravention of this section without prior authorization of the commission 
shall be void and of no effect. 

C. Nothing in this section shall limit or expand the authority of the commission with respect to 
Class II transactions as provided in the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 
through 13 NMSA 1978]. 


‘History: Laws 1941, ch, 84, § 24; 1941 Comp., § 72- | ANNOTATIONS ) 
512; 1953 Comp., § 68-5-12; Laws 1983, ch. 280; § 1; Tate te 403 j ’ 
1989, ch. 33, § 1. Jurisdiction of municipal condemnation of public 


utility. — Subsection A(4) of this section and Section 62- 


fot We b k ] 
Bracketed jantenial ThpRracketed materia wae 9-5 NMSA 1978 (abandonment) do not give the commis- 


added by the compiler and is not part of the law. 


‘Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of sion jurisdiction over municipal condemnations of regu- 
the Public Utility Act are still effective as the repeal of lated water and sewer utilities, United Water N.M., Inc, v, 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- N.M. Pub. Util. Comm n, 1996-NMSC-007, 121.N.M, 272, 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 910 P.2d 906. . 
repealed prior to taking effect by Chapter 23, Section 1, Consent to sell real property, — The New Mexico 


Laws 2003. Although Laws 2003, Chapter 336, Section 8, public regulation commission has exclusive jurisdiction to 
amended Laws 1998, Chapter 82, as amended, an amend- determine whether a public utility's sale of real property 
ment of a repealed section is ineffective. See Quintana v. is required to be US a aol the commission, OS Far a3 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P-2d 1101 (1983). Inc, v. N.M, Am. Water Co, Inc, 2009-NMCA-118, 147 
Laws 2008, Chapter 416, Section 5 also repealed Laws N.M. 221, 218 P.3d 1269. 5 af 

1998, Chapter 108, Section 82, as amended, a second time, Where defendant, which was a public water utility reg- 
however, that repeal is of no effect as the section had ulated by the New Mexico public regulation commission, 
previously been repealed by Chapter 23, Section 1, Laws sold land to plaintiff; defendant reserved all water rights 


9003. to its own use; defendant originally purchased the land 
Cross references. — For definition of "commission," to acquire water rights; and defendant decided to sell the 
see 62-3-3 NMSA 1978. land, reserving the water rights, to reduce plant invest- 
The 1989 amendment, effective June 16, 1989, desig. © ment and decrease the cost: of maintaining the land, the 


public regulation commission had exclusive jurisdiction 


h : 
npved the earn undesignated introductory lg to determine whether the sale of the land required ap- 


as Subsection A and inserted "prior" therein; deleted sub- ahial by the’ commission DS Rarms, the VON M. Am 
section designation "AM preceding Subsection A(1) and ; : hed liege TA age ; 
made a minor stylistic change in that subsection; added Water Co., Inc., 2009-NMCA-118, 147 N.M, 221, 218 P3d 
Subsection A(2); substituted present Subsection A(3) for 1269, 


former Subsection B, which read "any public utility may Law reviews. — For note, "United Water New Mexico 
acquire the stock or any part thereof of any other public v. New Mexico Public Utility Commission: Why Rules Gov- 


utility"; redesignated former Subsection C as present Sub- erning the Condemnation and Municipalization of Water 
eestion A(4) and made a minor stylistic shanks therein; . Utilities May Not Apply to Electric Utilities," see 38 Nat. 
and added-present Subsections B and C. Res. J, 667 (1998). 

The 1983 amendment added "and" at the end of Sub- Am. Jur, 2d, A.L.R. and C.J.S. references. — 73B 
section B and added the language beginning with "or any C.J.S, Public Utilities §§ 14,72. 
substantial part thereof" at the end of Subsection C. 


1011 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


62-6-13 ELECTRIC, GAS AND WATER UTILITIES 62-6-14 


62-6-13. Application; approval of commission. 


_ Application shall be made by the interested public utility by written petition containing a con- 
cise statement of the proposed transaction, the reason therefor and such other information as may 
reasonably be required by the commission. Upon the filing of such application, the, commission 
shall promptly investigate the same, with such hearing and upon such notice as the commission 
may prescribe, and unless the commission shall find that the proposed transaction is unlawful or 


is inconsistent with the public interest, it shall give its consent and approval in writing. 


History: Laws 1941, ch. 84, § 25; 1941 Comp., § 72- 
513; 1953 Comp., § 68-5-13. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983), Laws 2003, 
Chapter 416, Section 5 also repealed. Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 


ANNOTATIONS 


Only notice necessary is such:as commission re- 
quires. — The notice requirement under Section 62-10-5 
NMSA 1978 has application only when a proceeding is 
initiated by a complaint; otherwise the only notice neces- 
sary is such as is required by the commission, 1947-48 Op. 
Att'y Gen, No. 48-5138, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Utilities §§ 255 to 263. 

Merger or consolidation without required permit as af- 
fecting validity of contracts, 30 A.L.R. 890, 42 A.L.R. 1226, 
118 A.L.R. 646. 


that repeal is of no effect as the section had previously been 


73B C.J.S. Public Utilities §§ 68, 72. 
repealed by Chapter 23, Section 1, Laws 2003. : 


62-6-14. Valuation by the commission. 


A. When in the exercise of its powers and jurisdiction it is necessary for the commission to con- 
sider or ascertain the valuation of the properties or business of a public utility, or make’any other 
determination involved in the fixing or setting of rates for a utility, the commission shall give due 
consideration to the history and development of the property and business of the particular public 
utility, to the original cost thereof, to the cost of reproduction as a going concern, to the revenues, 
investment and expenses of the utility in this state and otherwise subject to the commission's 
jurisdiction, to construction work in progress and to other elements of value and rate-making for- 
mulae and methods recognized by the laws of the land for rate-making purposes. 

B. For the purpose of making such valuation or determinations, the members of the commis- 
sion and its duly authorized agents and. employees shall at all reasonable times have free access to 
the property, accounts, records and memoranda of the utility whose property and rights are being 
valued, and the utility shall aid and cooperate with the commission and its duly authorized agents 
and employees to the fullest degree for the purpose of facilitating the investigation, 

C. In making any determination involving the rates or service of a utility, the commission may 
change its past practices or procedures, provided that substantial evidence on the record justifies 
such a change. 

D. The commission shall set rates based on a test period that the commission determines best 
reflects the conditions to be experienced during the period'when the rates determined by the com- 
mission take effect. If a future test period is proposed, the commission shall give due consideration 
that the future test’period may best reflect those conditions. 

E. Upon a request to include construction work in progress in the rate base, trate commission 
shall grant the request only upon a finding that a project's costs are reasonable, The commission 
shall not include the associated allowance for funds used during construction in income: The. proj- 
ects for which the commission shall grant a request include environmental improvement projects 
and generation and transmission investments for which the utility has obtained a certificate of 
public convenience and necessity; provided that the projects are anticipated to be in service no 
later than five months after the end of a utility's test period, but in no event. later than twenty-four 
months after the filing date of a utility's rate proceeding. 


History: Laws 1941, ch, 84, § 26; 1941 Comp., § 72- 
514; 1958 Comp., § 68-5-14; Laws 1983, ch. 250, § 2; 
2009, ch, 118, § 2. 


Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, 
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effective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 


repealed section is ineffective. See Quintana v. NM, Dep't .. 


of Corrs,, 100. N.M. 224, 668. P.2d 1101 (1983). Laws 2008, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however 


that repeal i is of no effect as the section had previously been , 


repealed by Chapter 23, Section 1, Laws 2003, 
Cross references. — For definition of " commission," 
see 62-3-3 NMSA 1978. 


- The 2009 amendments ‘otiactive June’ 19, 2009, in Sub- 


section A, after "commission's jurisdiction", added "to con- 


struction work in progress" and added Subsections Dand EK. 


The 1983 amendment divided the formerly undivided 
language into Subsections A and B and, in Subsection A, 
substituted "is necessary" for "shall be necessary" and "or 
make any other determination involved in the fixing or 
setting of rates for a utility, the commission shall" for "it 
shall, in arriving at such valuation" and inserted "to the 
revenues, investment and expenses of the utility in this 
state and otherwise subject to the commission's jurisdic- 
tion" and "and rate-making formulae and methods." The 
1983 amendment also inserted "or determinations" in 
Subsection B and added Subsection C, 


_ ANNOTATIONS 


Commission's remedy for utility's imprudent de- 
cision was reasonable. — Where PNM appealed the 
New Mexico public regulation commission's (commission) 
denial of recovery in its rate base for the repurchase of 
64.1 MW of capacity and certain lease renewals at Palo 
Verde nuclear generating station (Palo Verde), and where 
the commission found that PNM's decisions were impru- 
dent on the basis that PNM had failed to demonstrate 
that it considered alternative courses of action, the com- 
mission's remedy of disallowing recovery for the amount 
PNM paid for the 64.1 MW over the net book value of 
that capacity and allowing PNM to recover the costs of 
the five renewed leases was reasonable and lawful. The 
commission established valuations for the 64.1 MW and 
the renewed lease, which it considered appropriate to pro- 
tect ratepayers and result in just and reasonable rates, 
and such an approach is a lawful and reasonable exer- 
cise of the commission's authority to determine the rate 
base of a utility and its obligation to ensure that rates are 
just and reasonable. It was reasonable and lawful for the 
commission to conclude that a total disallowance was not 
justified. Public Serv. Co. of N.M. v. N.M. Fue. Regulation 
Comm'n, 2019-NMSC-012. 

Method does not violate the atatary rate caps. 
— Where the New Mexico public regulation commission 
(commission) ordered PNM to revise its method for cal- 
culating fuel costs, specifically ordering PNM to remove 
renewable energy from its fuel and purchased power cost 
adjustment clause calculation, and where PNM proposed 
a method of calculating fuel costs which would partially 
correct the fuel cost misallocation by more accurately 
charging customers for the true costs of their conventional 
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energy usage, the commission lawfully exercised its au- 
thority in adopting the new method, because the new 
method did not impose additional charges for renewable 


energy usage on large and exempt customers, but rather 
_increased their fuel costs.to more accurately reflect the 


true costs of their conventional energy usage. The new 
method for calculating fuel costs does not violate the stat- 
utory rate caps set forth in this section, and its adoption 
was consistent with due process. Public Serv. Co. of N.M. v. 
N.M. Pub. Regulation Comm'n, 2019-NMSC-012. 

‘Commission not limited in method of valuating 
utility or setting rates. — Neither New Mexico case 
law nor the Public Utility Act,imposes any one particular 
method of valuation upon the commission in ascertaining 
the rate base of a utility; nor does the spirit of the statute 
tie the commission down to the consideration of a single fac- 
tor in establishing rates, Hobbs Gas Co. v. N.M. Pub. Serv. 
Comm'n, 1980-NMSC-005, 94 N.M. 731, 616 P.2d 1116. 

If plant acquisition adjustment is included as le- 
gitimate plant cost, it becomes a part of the rate base 
upon which a rate of return is to be computed. Hobbs Gas 
Co. v. N.M. Pub. Serv. Comm'n, 1980-NMSC-005, 94.‘N.M. 
731, 616 P.2d 1116, 

New Mexico is not "original cost" jurisdiction, but 
a "fair value" jurisdiction. Hobbs Gas Co, v. N.M. Pub. Serv. 
Comm'n, 1980-NMSC-005, 94 N.M.'731, 616 P.2d 1116. 

"Used and useful" concept is but one factor among 
many to be considered by the commission in its rate 
base analysis: New Mexico Indus. Energy Consumers v. 
N.M, Pub, Serv, Comm'n, 1986-NMSC-059, 104 N.M. 565, 
725 P.2d 244, 

Utility may not capitalize capital investments pre- 
viously treated as operating expenses. — Where prior 
capital investments were charged to operating expenses 
and the rate apparently fixed on that basis, a utility can- 
not later capitalize such amounts in determining original 
cost for ratemaking purposes,.Moyston v. N.M. Pub. Serv. 
Comm'n, 1966-NMSC-062, 76 N.M. 146, 412 P.2d 840. 

Commission may deduct deferred tax reserve 
from rate base. — The court did not err in failing, to 
hold unreasonable and unlawful the commission's deduc- 
tion from rate base of the company's reserve for deferred 
taxes because the statute does not compel inclusion of 
value of the latter type in the rate base and because the 
laws of the land do lend support for the commission's ac- 
tion. Southern Union Gas Co, v. N.M; Pub. Serv, Comm'n, 
1972-NMSC-072, 84 N.M. 330,503 P.2d 310. 

Law reviews. — For article, "The Regulation of Public 
Utilities,” see 10 Nat. Res. J. 827 (1970). 

For note, "The Public Service Commission: A Legal 
Analysis of an Administrative System," see 3 N.M.L. Rev. 
184 (1973). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities §§ 188 to 172: ‘ 

Valuations for rate making as affected by advance in 
price conditions due to war, 20 A.L.R. 555. 

Propriety of considering capital ‘structure of utility's 
parent company or subsidiary in setting utility's rate of 
return, 80 A.L.R.4th 280. 

73B C.J.S. Public Utilities §§ 18 to 33. 


62- 6-15. Contract rate with the mpnicipalyy: and utilities; how 


established. 


Rates and service release may be established by contract between the municipality and the 
utility for a specified term not exceeding twenty-five years, but only by and with the approval of 
the commission to be expressed by its order. Whenever any such contract shall be made, it shall, 
before becoming effective, be submitted to the commission, Unless the commission shall find the 
provisions of any such contract inconsistent with the public interest, the interest of the consumers 
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and the interest of investors, it shall approve the same, otherwise it shall disapprove the same, and, 
unless and until so approved, such contract shall be of no effect, but if it be approved, it shall be in 
all respects lawful. Any such new contract shall provide for a redetermination by the commission of 
the reasonableness of the rates at such intervals as the commission may prescribe not longer than 
five years and every order made by the commission approving any contract shall expressly state the 
intervals at which redetermination of rates shall be made. For the purpose of determining whether 
any such contract hereafter made is consistent with public interest, the commission shall hold such 
hearings, after notice, as may be necessary to its determination. This act is intended to make rates 
in existing franchises and contracts subject to the control of the commission only to the extent that 
the legislature may lawfully do so. The provisions of this section shall not apply to any contract be- 
tween a municipality and a utility relating to electric power and energy sales between such entities 
if the electric power and energy which is the subject of such contract is generated by such munici- 


pality's generating facility or its interest in a jointly owned generating facility. 


History: Laws 1941, ch. 84, § 27; 1941 Comp., § 72- 
515; 1953 Comp., § 68-5-15; Laws 1979, ch. 260, § 17. 

Compiler's notes, — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-6-4 to 62-6-26.1 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003, Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82,as amended, an amendment of a repealed section is 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983), Laws 2008, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Contract on behalf of municipal inhabitants al- 
lowed. — This section allows municipalities to contract 


with a public utility for proposed rates and service regu- 
lations for utility service to municipal inhabitants. Any 
rates or service regulations set forth in the contract do not 
take effect, however, until they have been approved by the 
commission, which retains plenary authority to approve, 
disapprove; or modify them. City of Albuquerque v. N.M. 
Pub. Serv. Comm'n, 1998-NMSC-021, 115 N.M. 521, 854 
P.2d 348. 

Commission has jurisdiction over municipal con- 
tract rates. — The legislature intended to confer general 
and exclusive jurisdiction on the,commission to regulate 
every intrastate rate to be charged by public utilities for 
the services they render to the extent provided in this ar- 
ticle, including jurisdiction over contract rates between 
public utilities and municipalities. 1951-52 Op. Att'y Gen. 
No. 52-5597. . 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 13 Am. 
Jur. 2d Carriers § 105. 

Public utility's right to recover cost of nuclear power 
plants abandoned before completion, 83 A.L.R.4th 183. . 


62-6-16. Commission may prescribe uniform accounts. 


The commission may, when it deems it advisable to do so, upon notice and hearing, establish a 
uniform system of accounts for each utility, which system shall be uniform for all utilities of the 
same kind and class, and may make such regulations regarding the accounts of each utility for the 
purpose of insuring [ensuring] uniform and correct books of account and record as in the judgment 


of the commission may be necessary to carry out any of the provisions of this act. 


History: Laws 1941, ch. 84, § 28; 1941 Comp., § 72- 
516; 1953 Comp., § 68-5-16. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto, 

Sections 62-6-4 to 62-6-26.1 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2008, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 


ineffective. See Quintana v, N.M. Dep't of Corrs,, 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 20038, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2008. 


ANNOTATIONS 


Law reviews. — For note, "The Public Service Com- 
mission; A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev. 184 (1973), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73B 
C.J.S. Public Utilities § 68. 


62-6-17. Office, books and records; sanction; penalty. 


A. Every utility furnishing service within the state shall maintain an office located in the state. 
The commission by order may require any utility or any officer or agent of any utility to produce 
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within the state or provide access to, at such reasonable time and place as the commission may 
designate, any books, records, accounts or documents kept in any office or place within or without 
the state, or certified copies thereof, whenever the production thereof is reasonably required and 
pertinent to any matter under investigation before the commission. 

B. Whenever the production of books, records, accounts or documents is reasonably required 
by the commission and pertinent to any matter under investigation before the commission, the 
commission may require the utility or any affiliated interest participating in a Class I or II trans- 
action to produce or provide access to,'at such reasonable time and place as the commission may 
designate, such books, records, accounts or documents. 

C. Any person whose interest may be adversely affected by the production of any books, records, 
accounts or documents may petition the commission for a protective order for confidential or pro- 
prietary information. The commission shall determine the materiality and relevancy of the books, 
records, accounts or documents to any matter before the commission and determine whether such 
books, records, accounts or documents contain confidential or proprietary information. If the com- 
mission determines such books, records, accounts or documents contain confidential or proprietary 
information that is material and relevant to the proceeding, it shall determine whether the public © 
interest requires that such books, records, accounts or documents be produced in any hearing or 
investigation held under the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 
13 NMSA 1978] or that an abstract of or the extraction of specific information from such books, 
records, accounts or documents be produced for use in any such hearing or investigation. Any 
books, records, accounts or documents determined under this section to contain confidential or pro- 
prietary information are not subject to the Public Records Act [Chapter 14, Article 3 NMSA 1978]. 

D. ‘For so long as such information determined by the commission to contain confidential or 
proprietary information retains its confidential or proprietary character, any person who inten- 
tionally discloses such confidential or proprietary information is guilty of a misdemeanor and 
upon conviction shall be fined not less than five hundred dollars ($500) nor more than five thou- 
sand dollars ($5,000). 


History: Laws 1941, ch. 84, § 29; 1941 Comp., § 72- however, that repeal is of no effect as the section had 
517; 1953 Comp., § 68-5-17; Laws 1980, ch. 85, § 3; previously been repealed by Chapter 23, Section 1, Laws 
1982, ch. 109, § 8; 1993, ch. 351, § 3. 2003. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1: of The 1993 amendment, effective June 18, 19938, re- 
the Public Utility Act are still effective as the repeal of wrote this section to the extent that a detailed comparison 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- would be impracticable. 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 


ANNOTATIONS 


Law reviews. — For note, "The Public Service Com- 
mission: A. Legal Analysis of an Administrative System," 


ment of a repealed section is ineffective. See Quintana v. see 3 N.MLL. Rev. 184 (1973). 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). For comment, "Regulation of Electric Utilities and Af- 
Laws 2008, Chapter 416, Section 5 also repealed Laws filiated Coal Companies - Determining Reasonable Ex- 


1998, Chapter 108, Section 82, as amended, a second time, penses," see 26 Nat. Res, J. 851 (1986). 


62-6-18. Utilities required to report to commission. 


Every utility[,] when and as required by the commission, shall file with the commission such annual 
report and such other information as the commission may reasonably require. The commission shall 
prepare and distribute to every utility blank forms for the reports required under this section. 


History: Laws 1941, ch. 84, § 30; 1941 Comp., § 72- N.M, Dep't of Corrs., 100.N.M. 224, 668 P.2d 1101 (1983). 
518; 1953 Comp., § 68-5-18. Laws 2003, Chapter 416, Section 5 also repealed Laws 
Bracketed material. — The nt pa material was 1998, Chapter 108, Section 82, as amended, a second time, 
inserted by the compiler and is not part of the law. however, that repeal is of no effect as the section had 


Compiler's notes, — Sections 62-6-4 to 62-6-26.1 of previously been repealed by Chapter 23, Section 1, Laws 
the Public Utility Act are still effective as the repeal of 2003. 
Chapter 62, Article.6 by Laws 1998, Chapter 108, Sec- 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was | ANNOTATIONS 
repealed prior to taking effect by Chapter 23, Section 1, Am. Jur. 2d, A.L.R. and C.WJ.S. references. — 13 Am. 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, Jur. 2d Carriers §§ 219, 220; 64 Am. Jur. 2d Public Utili- 
amended Laws 1998, Chapter 82, as amended, an amend- ties § 235. 
ment of a repealed section is ineffective, See Quintana v. 73B C.J.8. Public Utilities §§ 66, 67, 75. 
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62- 6- 19. Standard of service. 


A. The commission may prescribe reasonable and vabthaniean service peautnth tn and standards 
of service rendered or to be rendered by any utility and may prescribe such regulations for the 
examination and testing of such service and for the: measurement thereof. 

B... In order to, assure reasonable and prpper utility service at fair, just. and reasonable rates, 
the commission may investigate: 

(1) Class I transactions to h pemesm the. reasonableness, of the cost and, aaaieace condi- 
tions to the utility in any such transaction; and 
. (2). Class II.transactions or the resulting effect of such Class II rac leatact et on the finan- 
cial performance of the public utility to determine whether such transactions.or such performance 
have an adverse and material effect on such service and rates. 

C..Apublic utility engaging in any Class I or Class II transaction MAT ee the burden to pro- 
duce such evidence and information as is sufficient to demonstrate: 

(1) .that such Class.I transaction has resulted in reasonable cost and contract conditions 
to the utility; and 

(2). that such Class II transaction or the resulting effect of such Cate II transaction on the 
financial performance of the public utility has not materially and adversely affected the utility's 
ability to provide reasonable and proper utility service at fair, just and reasonable rates. 

If the commission finds that the utility has failed to meet its burden, the commission may is- 
sue orders consistent with the authority granted to the commission under the Public Utility Act 
[Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978] to assure the provision of such 
service at such rates. Any such order that explicitly and directly requires the production of infor- 
mation shall be in accordance with Section 62-6-17 NMSA 1978, 

D. .. The commission may issue such orders in connection with an evidentiary proceeding involy- 
ing a public utility as it finds appropriate and necessary to assure that appropriate cost allocations 
are made and that no cross-subsidization occurs between the utility and an affiliated interest. 

EK. The commission shall, by November 30, 1982, promulgate rules and may amend such rules 
thereafter, to implement the provisions of Subsections B, C and D of this section, including the 
manner of conducting such investigations and making such determinations, and the specification 
of such reporting requirements as may be reasonably peceEsary and as are consistent with the 
provisions of this 1982 act. 

F. For a period of thirteen months from the effective date of this subsection, no utility or af- 
filiated interest shall engage in a new Class II transaction described in Paragraph (1) or (2), of 
Subsection K of Section 62-3-3 NMSA 1978, nor during that period shall any utility or affiliated 
interest controlled by a utility engage in any nonutility activity not carried on prior to that effec- 
tive date except as is necessary to protect or dispose of an asset, unless such nonutility activity 
had been the subject of substantial negotiations and had been publicly announced prior to the ef- 
fective date of this section. 

F. For a period of fifteen months from the effective date of this subsection, no utility or affili- 
ated interest shall engage in a Class II transaction described in Paragraph,(1) or (2) of Subsec- 
tion K of Section 62-3-3 NMSA 1978, nor during that period shall any utility or affiliated interest 
controlled by a utility engage in any nonutility activity not pooh te on nine to that effective date 
except as is ig hat to protect or dispose of an asset: 


History: Laws 1941, ch, 84, § 31; 1941 Comp., § 72- Chapter 82, as amended, an amendment of a repealed sec- 
519; 1953 Comp., § 68-5-19; Laws 1982, ch. 109,.§ 9. tion is ineffective. See Quintana v. N.M* Dep't of Corrs., 
. Compiler's notes. — The 1982 amendment added two 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, Chap- 
Subsections F. ter 416, Section 5 also repealed Laws 1998, Chapter 108, 

The term "the effective date of this subsection," referred Section 82, as amended, a second time, however, that re- 
to in each Subsection F, probably means the effective date peal is of no effect as the section had previously béén re- 
of the 1982 act. pealed by Chapter 23, Section 1, Laws 2003. 

Sections 62-6-4 to 62-6-26.1. of the Public Utility Act The term, "this 1982 act," referred to in Subsection E, 
are still effective as the repeal of Chapter 62, Article 6 means Laws 1982, ch:,109, which is compiled as 62-3-3, 
by Laws 1998, Chapter:108, Section 82, effective July 1, 62-6-17, 62-6-19, 62-8-7, 62-11-1 to 62-11-3; 62-11-5 and 
2003 Chapter 108, Section 82 was repealed prior ‘to tak- 62-11-6 NMSA 1978: 
ing effect by Chapter 23, Section 1, Laws 2003. Although Cross references. — For denial of service by utility be- 
Laws 2003, Chapter 336, Section 8, amended Laws 1998, ing'petty misdemeanor, see 30-13-2 NMSA 1978. 
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ANNOTATIONS 


Primary purpose of extending commission's juris- 
diction to Class I transactions was to protect against 
allocation of some of a regulated utility's profits to its 
unregulated affiliate. Gas Co. v. N.M. Pub. Serv. Comm'n, 
1984-NMSC-002, 100 N.M. 740, 676 P.2d 817. 

Commission may impute gas processor's unreason- 
able revenues to affiliate utility. — Where a company 
processed natural gas for its affiliate gas utility in a Class I 
transaction and had unreasonable revenues when compared 


to similar natural gas processors, the commission was au- | 


thorized to impute some of those revenues to the affiliate gas 
utility for rate-making purposes. Gas Co, v. N.M. Pub. Serv. 
Comm'n, 1984-NMSC-002, 100 N.M. 740, 676 P.2d 817. 

Variations in rates not ipso facto discriminatory. 
— Section 62-8-6 NMSA 1978 does not prohibit varia- 
tions in rates, nor does it require "equal service." Rather, 
it prohibits "unreasonable differences" in rates of service 
between localities. Allowing municipalities to contract 
with utilities for service rates to their inhabitants does 
not, therefore, ipso facto, violate Section 62-8-6 NMSA 
1978. City of Albuquerque v. NM. Pub. Serv. Comm'n, 
1993-NMSC-021, 115 N.M, 521, 854 P.2d 348, 

Company restructuring. — This section allows the 
commission to disapprove a public utility holding com- 
pany restructuring prior to its completion. Public Serv. 
Co, v. N.M. Pub, Serv. Comm'n, 1987-NMSC-124, 106 N.M. 
622, 747 P.2d 917. 

“The commission properly disapproved a public utility 
holding, company restructuring prior to its completion. 
This: restructuring would have changed the status of 
certain subsidiaries of the utility to.a status which can 
be called "sisters" (a subsidiary of a holding company. of 
which the utility also is a co-equal subsidiary), which are 
not, under Section 62-3-3A NMSA 1978, included within 
the definition of an "affiliated interest." Therefore, this 
holding company structure would have prevented the 
commission's access, under Section 62-6-17 NMSA 1978, 


62-6-20. Meter accuracy. 


POWERS AND DUTIES OF COMMISSION 


62-6-21 


to the books and records of the "sister" necessary to en- 
sure the reasonableness of transactions between that 
"sister" and the utility. Public Serv, Co. v. N.M. Pub. Serv. 
Comm'n, 1987-NMSC-124, 106 N.M. 622, 747 P.2d 917. 

Law reviews. — For note, 'The Public Service Com- 
mission: A Legal Analysis of an‘Administrative System," 
see 3 N.M.L. Rev. 184 (1973). 

For note, "Conservation, Lifeline Rates and Public Utility 
Regulatory Commissions," see. 19 Nat. Res. J. 411 (1979), 

For article, "Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
see 9 N.M.L. Rev. 287 (1979). 

For 1984-88 survey of New Mexico administrative law, 
see 19.N.M.L. Rev. 575 (1990). 

_ Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am, 
Jur, 2d Public Utilities § 236. 

Service of government as excuse for failure of carrier to 
discharge duty. to individual, 8 A.L.R. 162. 

Right of public utility company to discontinue its entire 
service, 11 A.L.R. 252. 

Statutory requirement of adequate service and facili- 
ties by public utility as affecting liability for loss of private 
property through inadequate supply of water to extin- 
guish fire, 27 A.L.R. 1279. 

Public service commission's power to require extension 
of gas service into new territory, 31 A.L,R. 333. 

Duty of public utility to duplicate service, 52 A.L.R. 1111. 

Validity of contract which impairs or tends to impair 
the ability of a public service corporation to serve the pub- 
lic, 58 A.L.R. 804. 

Constitutionality of statute or ordinance requiring pub- 
lic utility to supply fixtures or accessories or incidental 
service to customers free of charge or for fixed charge, 115 
A.L.R. 1162. 

Special requirements of consumer as giving rise to 
implied contract by public utility to furnish particular 
amount of electricity, gas or water, 13 A.L.R.2d 1233, 

73B C.J.S. Public Utilities § 73. 


The commission may prescribe reasonable rules, regulations and standards to secure the sub- 
stantial accuracy of all meters and other devices for measurement of utility service or products 
which shall be complied with by the utility and consumer. 


History: Laws 1941, ch. 84, § 32; 1941 Comp.,, § 72- 
520; 1953 Comp., § 68-5-20; Laws 1965, ch. 289, § 5. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
the Public Utility Act are still effective.as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 


amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2008, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that: repeal is of no effect as the section had 
previously been TeneAleS by Chapter 23, Section 1, Laws 


Laws 2003. Although Laws 2003, Chapter 336, Section 8, 2003. ~ 


62-6-21. Inspection of meters and other devices for measuring public 
utility service. 


The commission shall adopt rules, regulations and standards to secure the accuracy of all me- 
ters and other devices for measurement of utility service or products, and the commission may 
examine and test any and all such meters and other devices under such rules and regulations as 
it may prescribe. At all inspections and tests made on complaints of consumers, representatives of 
the utility complained of and of the complainant may be present. 


History: Laws 1941, ch. 84, § 33; 1941 Comp., § 72- 
521; 1953 Comp., § 68-5-21; Laws 1965, ch. 289, § 6. 


' Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
the Public Utility Act are still effective as the repeal of 
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Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2008. Although Laws 2003; Chapter 336, Section 8, 
amended Laws 1998, Chapter,82, as amended, an amend- 


ELECTRIC,GAS AND WATER UTILITIES 


62-6-24 


N.M. Dep't of Corrs., 100 N.M, 224,;'668 P.2d 1101 (1983), 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal is of'no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 


ment of a repealed section is ineffective. See Quintana v. 


62-6-22. Meters and other measuring devices; testing; fees. 


Any consumer or user may have any meter or measuring device tested by the utility once with- 
out charge after a reasonable period to be fixed by the commission by rule, and at shorter inter- 
vals upon payment of reasonable fees fixed by the commission. The commission shall declare and 
establish reasonable fees to be paid for other examining and testing lof] such meters and. other 
measuring devices on the request. of the consumer. If the test is requested to be made within the 
period of presumed accuracy as fixed by the commission since the last such test of the same meter 
or other measuring device, the fee to be paid by the consumer or user at the time of his request 
shall be refunded to the consumer or user if the meter or measuring device be found unreasonably 
defective or incorrect to the substantial disadvantage of the consumer or user, If the consumer's 
request is made at a time beyond the period of presumed accuracy fixed by the commission since 
the last such test of the same meter or measuring device, the utility shall ve the test without 
charge to the consumer or user. : 


History: Laws 1941, ch. 84, § 34; 1941 Comp., § 72- 
522; 1953 Comp., § 68-5-22; Laws 1965, ch. 289, § 7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 


Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82)as amended, an amend- 
ment of a repealed section‘ is ineffective: See Quintana v. 
N.M. Dep't of Corrs., 100 N:M. 224, 668 P.2d 1101 (1983), 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108; Section 82, as amended, a second time, 
however, that repeal is of no effect as the ‘section had 
previously been repealed by shee 23; Section 1, Laws 
2003, 


repealed prior to taking, effect by Chapter 23, Section 1, 


62-6-23. Authority to enter premises. 


The commission and its officers and employees of the commission may during all reasonable 
hours, after reasonable notice to the utility, enter upon any premises occupied by any utility for 
the purpose of making examinations and tests and exercising any power provided for in this act, 
and may set up and use on such premises any apparatus and appliances necessary therefor. Such 
public utility shall have the right to be represented at the making of such examination, tests and 
inspections, and shall be given sufficient time before the making thereof to secure the presence. of 


a representative of its selection. 


History: Laws 1941, ch. 84, § 35; 1941 aeaes +» § 72- 


523; 1953 Comp., § 68-5-23. 

Compiler's notes. — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-6-4 to 62-6-26.1 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 


Chapter 108, Section 82 was repealed prior to taking ef-», 


fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 


224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2008. 


ANNOTATIONS 


Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis ofan Administrative System," 
see 3 N.M.L. Rev. 184 (1973), 

Am, Jur. 2d, A.L.R. and C.wJ.S. references. — 73B 
C.J.S. Public Utilities §§ 14, 75. 


ineffective. See Quintana v..N.M. Dep't of Corrs., 100 'N.M. 


62-6-24. Safety rules and regulations. 

The commission shall have the right and is hereby empowered to adopt, promulgate and enforce 
such reasonable rules and regulations as may be required to protect users of gas or electricity from 
damage to their persons or property through the use of defective:gas.or electrical appliances or 
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62-6-25 POWERS AND DUTIES OF COMMISSION 62-6-25 


equipment, or improper installation thereof; and to require discontinuance by a consumer of the 
use of any defective appliance or equipment or the removal forthwith of any unsafe condition inci- 
dent to the distribution of gas or electricity. 


History: Laws 1941, ch. 84, § 36; 1941 Comp., § 72- force and effect of law which a utility must obey. 1969 Op. 
524; 1953 Comp., § 68-5-24. Att'y Gen. No, 69-81. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of It is the commission's duty to protect, not only 
the Public Utility Act are still effective as the repeal of © the utility but also its patrons. 1969 Op. Att'y Gen. 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- No. 69-81. ' 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was Utility must refuse service to customer with de- 
repealed prior to taking effect by,Chapter 23, Section, 1, fective wiring. — A utility has a positive duty to refuse 
Laws 2003: Although Laws 2008, Chapter 336, Section 8, service to a customer whose wiring is known by the utility 
amended Laws 1998, Chapter 82, as amended, an amend-’ to be in a dangerous or defective condition. 1969 Op. Att'y 
ment of a repealed section is ineffective. See Quintana v. Gen. No, 69-81. | 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Compliance with rules excuses discontinuance of 
Laws 2003, Chapter 416, Section 5 also repealed Laws service under hazardous conditions, — Compliance 
1998, Chapter 108, Section 82, as amended, a second time, with rules of the commission permitting a public utility 
however, that repeal. is. of no-effect as the.section had... to immediately discontinue service in the event ofa condi- 
previously been repealed by Chapter 23, Prion 1, Laws tion determined by the utility to be hazardous would be 
2003. a defense to a criminal action upon a refusal to render 


»i-électric service, but.the burden would be upon the utility 


ANN OTATIONS ‘i> . to.produce some evidence that,the condition was actually 
Commiasionegencraliasiniiction jaclades safety ., hazardous if the criminal action was brought against it, 
_Lommias pall peeves aces oes ies general ee rey “and to prove the existence of the rule itself 1969 Op. Att'y 
clusive power and jurisdiction to regulate and supervise |» Gen. No, 69-81, 
every public utility in respect to its rates and service regu- Law reviews. — For note, "The Public Service .Com- 
jatinns includes the power to-make safety regulations and |... neat ie Gee, tery : an Administrative System,” 
force them through tion 1972 0 Att'y G a pe 
No Ualoe TPuin ook inapequpns, P Jats Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 
Commission: may delegate its’ authority to in- of public service corporation to prescribe fixtures to be 
spect. — The commission is. authorized by Section 62-6-4 used in connection with its service, 37 A.L.R. 1367. 
NMSA 1978 and by the common law to delegate its au- Duty of gas company as regards precautions to be 
thority to inspect and test liquefied petroleum gas utilities taken upon or after discontinuing service to premises, 13 
to the liquefied petroleum gas commission. Only the pub- A.L.R.2d 1896. 


Water distributor's liability for injury due to condition 
of service lines, meters and the like, which serve individ- 
ual consumer, 20 A.L.R.38d 1363. 


lic service commission (now public'regulation commission) 
can promulgate safety regulations, however, and it must 
make the final order regarding any violations of regula- 


tions, 1972)Op. Att'y Gen. No. 72-35: -Liability in connection with fire or explosion incident to 
Rules and regulations have force of law. — The bulk storage, transportation, delivery, loading or unload- 
rules and regulations of the commission duly adopted un- ing of petroleum products, 32 A.L.R.3d 1169. 


der Section 62-6-4 NMSA 1978 and this section have the 


62-6-25. Electrical power grids reports; transmission of electrical 
PONS complaint procedures. 


ini The commission may require electric utilities and rural electric cooperatives to furnish the 
commission with available information material to the reliability of electrical power grids within 
the state. 

B. To ensure efficient and reliable operation of New Mexico electrical power grids and upon 
complaint of an interested electric utility or rural electric cooperative, and after notice and hear- 
ing, the commission may, to the extent permitted by federal law and consistent with the standards 
prescribed by law for compulsory wheeling service ordered by the federal energy regulatory com- 
mission, require another electric utility to provide transmission services to the complainant, sub- 
ject to arrangements for compensation therefor by agreement between the utilities or pursuant to 
a rate schedule filed with the federal energy regulatory commission. 


History: 1978 Comp., § 62-6-25, enacted by Laws repealed section i is ineffective. See Quintana v. NM. Dep't 
1983, ch. 104, § 1. of Corrs,, 100 N.M. 224, 668 P:2d 1101 (1983). Laws 2003, 

Compiler’ s notes. — Sections 62-6-4 to 62-6-26.1 of the Chapter 416, Section 5 also repealed Laws 1998, Chap- 
Publie Utility Act are still effective as the-repeal of Chap- ter 108, Section 82, as amended, a second time, however, 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- that repeal is of no effect as the section had previously 
fective July 1, 2003 Chapter 108, Section 82 was repealed been repealed’ by Chapter 23, Section 1, Laws 2003. 
prior to taking effect by Chapter 23, Section 1, Laws 2003. Severability. — Laws 1983, ch, 104, § 2 provided for the 
Although Laws 2003, Chapter 336, Section 8, amended severability of the act if any part or application thereof 3 is 
Laws, 1998, Chapter 82, as amended, an amendment of a held invalid. 
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62-6-26 ELECTRIC, GAS AND WATER UTILITIES 62-6-26 


ANNOTATIONS within the terms of the Public Utility Act was not autho- 
: am A ‘ rized to seek wheeling orders from the commission. Public 
"Interested electric utility". — The definition of "per- Serv. Co. v'N.M. Pub. Util. Comm'n, 1999- NMSC-040, 128 


son" in Section 62-3-3E NMSA 1978 controls the meaning N.M. 309, 992 P.2d 860. 
of "interested electric utility" in Subsection B of this sec- 
tion and, thus, a municipality that had not elected to come 


62-6-26. Economic development rates for gas and slectrc utilities; 
authorization. 


A, The commission may approve or otherwise allow to become effective, as provided in Sub- 
section B of this section, applications from utilities or persons subject to regulation pursuant to 
Subsection B of Section 62-6-4 NMSA 1978 or filings by cooperative utilities pursuant to Sec- 
tion 62-8-7 NMSA 1978, as appropriate, for special rates or tariffs in order to prevent the loss of 
customers, to encourage customers to expand present facilities and operations in New Mexico and 
to attract new customers where necessary or appropriate to promote economic development in 
New Mexico. Any such special rates or tariffs shall be designed so as to recover at least the incre- 
mental cost of providing service to such customers. 

B. The commission may approve or otherwise allow to become effective applications from utilities 
or persons subject to regulation pursuant to Subsection B of Section 62-6-4 NMSA 1978 ’and filings 
by cooperative utilities pursuant to Section 62-8-7 NMSA 1978 for economic development rates and 
rates designed to retain load for gas and electric utility customers. For purposes of this section and Sec- 
tion 62-8-6 NMSA 1978, economic development rates and rates designed to retain load are rates set at 
a level lower than the corresponding service rate for which a customer would otherwise qualify. 

C. Except as provided in Subsection D of this section, economic development rates shall be:ap- 
proved or otherwise allowed to become effective for an electric utility or persons subject to regula- 
tion pursuant to Subsection B of Section 62-6-4 NMSA 1978 or filings by cooperative utilities pur- 
suant to Section 62-8-7 NMSA 1978 only when the utility or the substantially full requirements 
supplier of the utility has excess capacity. For purposes of this section, "excess capacity" means the 
amount of electric generating and purchased power capacity available to the utility or such sup- 
plier that is greater than the utility's or such supplier's peak load plus a fixed percentage reserve 
margin set by the commission. 

D. Economic development rates may be approved or otherwise allowed to become effective for 
electric utilities or persons subject to regulation pursuant to Subsection B of Section 62-6-4 NMSA 
1978 or filings by cooperative utilities pursuant to Section 62-8-7 NMSA 1978 that do not meet the 
qualifications of Subsection C of this section; provided that the following conditions are met: 

(1) economic development rates approved under this subsection shall not be lower than the 
incremental cost of providing service to the economic development rate customer as determined 
by the commission. As used in this subsection, "economic development rate customer" means a 
customer that directly benefits from the economic development rate established pursuant to this 
subsection; and 

(2) an economic development rate approved for any customer under this subsection shall 
last no longer than four years, except that the commission may approve the rate for up to twelve 
additional months if it finds that the additional period is necessary to attract a particular eco- 
nomic development rate customer to New Mexico. 

EK. For purposes of this section, "incremental cost" at a minimum shall include all additional 
costs incurred to serve the economic development rate customer that would not otherwise have 
been incurred to serve other customers, fuel and purchased power costs, costs recoverable from 
customers pursuant to the Renewable Energy Act and the Efficient Use of Energy Act and the 
direct costs of facilities necessary to provide service to the customer. The commission shall not.im-. 
pute to the electric utility revenues that would have been received from the economic development 
rate or load retention customer if they had been provided service under the corresponding rate for 
which they would have otherwise qualified. 


History: Laws. 1989, ch. 5, § 1; 1998, ch. 282, § 81; Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
2015, ch. 72, § 1. the Public Utility Act are still effective as the repeal of 


1020 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


62-6-26.1 


Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983). 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal.is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 

The 2015 amendment, effective June 19, 2015, 
amended the Public Utility Act. to provide for economic 


POWERS AND DUTIES OF COMMISSION 


62-6-28 


development rates no lower than the incremental cost of 
providing service; in Subsection A, after "utilities pursu- 
ant to", deleted "Subsection F of"; in Subsection B, after 
"utilities pursuant to", deleted "Subsection F of"; in Sub- 
section C, added "Except as provided in Subsection D of 
this section", and after "utilities pursuant to", deleted 
"Subsection F of"; and added Subsections D and E. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "The commission" for "The New Mexico public ser- 
vice commission" at the beginning of Subsections A and B; 
and, in Subsection C, in the second sentence, deleted "and 
Section 62-8-6 NMSA 1978" preceding "excess capacity", 
substituted "the commission" for "the New Mexico public 
service commission", and made a stylistic change. 


62-6-26.1. Rates for clean fuels used as vehicular fuels; authorization. 


The commission may approve or otherwise allow to become effective applications from public 
utilities, subject to the commission's jurisdiction under the Public Utility Act [Chapter 62, Articles 
1 through 6 and 8 through 13 NMSA 1978], for clean fuel rates, tariffs or other programs in order 
to encourage, develop or promote the development and'use of natural gas and other clean fuels 
used as vehicular fuels, For the purposes of this section, clean fuel rates or tariffs are rates or tar- 
iffs set at a lower level than the corresponding service rate or tariff for which a customer would 


otherwise qualify. 


History: Laws 1992, ch. 58, § 10; 1993, ch. 282, § 32. 

Compiler's notes. — Sections 62-6-4 to 62-6-26.1 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective, See Quintana v. 


62-6-27. Repealed. 


Repeals. — Laws 1997, ch. 28, §,1 repealed 62-6-27, as 
enacted by Laws 1994, ch. 141, § 1, relating to gasoline 
sales information, effective June 20, 1997. For provisions 


N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2008, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 
however, that'repeal-is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "The commission" for "The New Mexico public ser- 
vice commission" at the beginning of the section. 


of former section, see the 1996 NMSA 1978 on NMOneS- 
ource.com. 


62-6-28. Clean energy investments; authorization; department of 
environment certification. 


A. The commission shall adopt rules to allow public utilities a heavesiahie opportunity to re- 
cover costs incurred by a public utility for the development and ongoing construction of a clean 
energy project. Such costs must not exceed the level authorized by the commission ina proceeding 
to establish a reasonable level of expenditure that the public utility may undertake to develop 
and construct a clean energy project. The public utility shall recover approved costs reasonably 
incurred up to the time it files a general rate case whether or not the project is in service. This sec- 
tion does not relieve a public utility of its duty to act reasonably and prudently as circumstances 
indicate once development and construction of a. clean energy project begins. 

B. A public utility that incurs costs to reduce harmful air emissions at new or existing power 
plants may seek recovery of those costs in a general rate case, regardless of whether the technol- 
ogy or method used qualifies as a clean energy project or advanced coal technology. If a public util- 
ity seeks cost recovery for expenditures to reduce harmful air emissions beyond levels required by 
law or rule, the commission may find that such expenditures are reasonable. 

C. The commission, upon petition or its own motion, shall open a docket to consider appropri- 
ate performance-based financial or other incentives to encourage public utilities to. develop and 
construct clean energy projects.. 
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62-7-1 ELECTRIC, GAS AND WATER UTILITIES 62-7-1 


D. As used in this section: 8 

(1) "advanced coal technology" means new coal-based generation, coal gasification or other 
technology using coal as a fuel source that.is certified by the dopmarimneae of environment to meet 
the following specifications: 

(a) emits the lesser of: 1) what is achievable with the best available ees tech- 
nology;or 2) thirty-five thousandths pound per million British thermal units of sulfur dioxide, 
twenty-five thousandths pound per million British thermal units of oxides of nitrogen and one 
hundredth pound per million British thermal units of total particulates in the flue gas; 

(b) . removes the greater of: 1) what is achievable with the best available control tech- 
nology; or 2) ninety percent or'more of the mercury from the input fuel; tai 

(c)’ captures and sequesters or controls carbon dioxide emissions such that by the 
_ later of January 1, 2017, or eighteen months after the commercial operation date, no more than 
one thousand one hundred pounds’ per megawatt+hour of carbon dioxide is emitted into the atmo- 
sphere; 

(d) allinfrastructure required for sequestration is in place by the later of January 1, 
2017, or eighteen months after the commercial operation date of the qualified generating facility; 

(e) “includes methods and procedures to monitor the disposition of the carbon dioxide 
captured and sequestered from the facility; and 

(f) does not exceed seven hundred net megawatts nameplate capacity; 

(2) "clean energy project" means the construction or modification of a new or existing elec- 
tric generation facility in a manner that employs a technology that has additional financial risk 
because it is not commercially established or because it employs an established technology that is 
not commercially proven under the altitude, geographic or resource availability conditions under 
which it is proposed to operate and may include associated renewable energy storage facilities, re- 
cycled.energy and, for the limited purposes of this section, advanced coal technology, or other tech- 
nology as deemed appropriate by the commission; a "clean energy project" shall achieve emission 
levels no greater than those specified for advanced coal technology and shall not include nuclear 
power; 

(3) "development" means the study, plan, design, site, permit, engineering, assessment 
and determination of the economic and operational feasibility at one or more locations and may 
include small-scale demonstration projects, if approved by the commission, as a reasonable ex- 
penditure; 

(4) "recycled energy" means energy produced. by a generation unit with a name-plate’ca- 
pacity of not more than fifteen megawatts that converts the otherwise lost energy from exhaust 
stacks or pipes to electricity without combustion of additional fossil fuel; and 

(5) "sequester" means to store, or chemically convert, carbon dioxide in a manner that 
prevents its release into the atmosphere and may include the use of geologic formations and en- 
hanced oil, coalbed methane or natural gas recovery techniques. 

E The department of environment may issue sini governing the procedure for stagger eee 2 
the sacs provisions of this section: 


History: Laws 2007, ch. 229, § 2. HOU Effective dates. — Laws 2007, ch. 229, § 3 made this 
section effective July 1, 2007. 


ARTICLE 7 
Natural Gas Price Protection 
(Repealed by Laws 1984, ch. 128, § 138A and terminated by Laws 1984, ch. 123, § 15.) 


62-7-1 to 62-7-10. Repealed. 
Repeals, — Laws 1984, ch. 128, § 13A, repealed 62-7-1 
through 62-7-10 NMSA 1978, the Natural Gas Pricing 
Act, effective July 1, 1984. 
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62-7-11 


62-7-11 to 62-7-23. Terminated. 


Termination dates. — Laws 1984, ch. 123, § 15, termi- 
nated 62-7-11 to 62-7-23 NMSA 1978, as enacted by Laws 


DUTIES AND RESTRICTIONS IMPOSED UPON PUBLIC UTILITIES 


62-8-1 


1984, ch. 123, the Natural Gas Price Protection Act, effec- 
tive ane 30, 1985. 


ARTICLE 8 


Duties and Restrictions Imposed Upon Public Utilities 


Sec. 

62-8-1.: Rates. 

62-8-2. Service. 

62-8-3. Schedules. 

62-8-4. Schedules to show classifications. 
62-8-5. Adherence to schedules. 

62-8-6. Discrimination. 

62-8-7, Change in rates. 


62-8-7.1. Hearing procedures for change of rates of Eomll 
water and sewer utilities. 


62-8-1. Rates. 


Sec. 

62-8-8. Inspection and supervision fee. 

62-8-9. . Disposition of funds; interest and penalty on late 
payments. 

Utility service; seriously ill individuals. 

Consumer information; disclosure prohibited. 

Applications to expand transportation electrifi- 
cation. 

Application for grid modernization projects, 


62-8-10, 
62-8-11. 
62-8-12, 


62-8-13. 


Every rate made, demanded or received by any public utility shall be just and reasonable. 


History: Laws 1941, ch. 84, § 37; 1941 Comp., § 72- 
601; 1958 Comp., § 68-6-1. 

Compiler's notes. — Sections 62-8-1 to 62-8-9 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs,, 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 

Cross references. — For commission jurisdiction over 
rates, see 62-6-4 NMSA 1978 and notes thereto. 

For commission jurisdiction over water and sanitation 
district rates, see 73-21-16 L NMSA 1978. 


ANNOTATIONS 


Balancing of interests required. — To set a just 
and reasonable rate, the commission must balance the 
investor's interest against the ratepayer's interest. In re 
Timeron Water Co., 1992-NMSC- 047, 114 N.M. 154, 836 
P.2d 73. 

Rate requests carried out under Section 62-8-7 
NMSA 1978. — Section 62-8-7 NMSA 1978 is the provi- 
sion under which the overall purpose of this section is car- 
ried out for the given instance of a rate request. Otero Cnty. 
Elec. Coop. v. N.M. Pub. Serv. Comm'n, 1989-NMSC-033, 
108 N.M. 462, 774 P.2d 1050. 

Commission not limited in method of valuating 
utility or setting rates. — Neither New Mexico case 
law nor the Public Utility Act imposes any one particular 
method of valuation upon the commission in ascertaining 
the rate base of a utility; nor does the spirit of the statute 
tie the commission down to the consideration of a single 
factor in establishing rates. Hobbs Gas Co, v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. 731, 616 P.2d 
1116. 

As commission is vested with considerable dis- 
cretion in determining whether a rate to be received and 
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charged is just and reasonable. Hobbs Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. 731, 616 P.2d 
1116. 

Commission's remedy for utility's imprudent de- 
cision was reasonable, — Where PNM appealed the 
New Mexico public regulation commission's (commission) 
denial of recovery in its rate base for the repurchase of 
64.1 MW of capacity and certain lease renewals at Palo 
Verde nuclear generating station (Palo Verde), and where 
the commission found that PNM's decisions were impru- 
dent on the basis that PNM had failed to demonstrate 
that it considered alternative courses of action, the com- 
mission's remedy of disallowing recovery for the amount 
PNM paid for the 64.1 MW over the net book value of 
that capacity and allowing PNM to recover the costs of 
the five renewed leases was reasonable and lawful. The 
commission established valuations for the 64.1 MW and 
the renewed lease, which it considered appropriate to pro- 
tect ratepayers and result in just and reasonable rates, 
and such an approach is a lawful and reasonable exer- 
cise of the commission's authority to determine the rate 
base of a utility and its obligation to ensure that rates are 
just and reasonable. It was reasonable and lawful for the 
commission to conclude that a total disallowance was not 
justified. Pwblic Serv. Co. of N.M. v. N.M. Pub. Regulation 
Comm'n, 2019-NMSC-012, 

Commission did not exceed its authority in de- 
nying utility's recovery for costs. — Where PNM ap- 
pealed the New Mexico public regulation commission's 
(commission) decision to deny it recovery for the costs of 
converting certain San Juan generating station units to 
a balanced draft system, which is designed to reduce fu- 
gitive emissions, on the grounds that PNM:had failed to 
demonstrate that these costs were prudently incurred, the 
commission was within its authority in denying recovery, 
because the commission's finding that balanced draft was 
included in the permits for San Juan at PNM's request 
and not because it was required by the applicable environ- 
mental regulation was a finding specifically concerning 
the reasonableness of costs PNM was seeking to include 
in its rate base and was squarely within the authority of 
the commission to regulate the rates of public utilities 
and the obligation of the commission to ensure that those 
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62-8-2 


rates are just and reasonable. Public Serv. Co. of N.M. v. 
N.M. Pub. Regulation Comm'n, 2019-NMSC-012. 
Discretion to review rates efficiently. — The statu- 
tory scheme vests broad discretion in the commission to 
review utility rates in an efficient and reasonable man- 
ner. Otero Cnty. Elec. Coop. v. N.M. Pub. Serv. Comm'n, 
1989-NMSC-033, 108 N.M. 462, 774 P.2d 1050. i 
Assignment of issue to separate proceeding. — 
The commission may assign an issue raised in a rate re- 


ELECTRIC, GAS AND WATER UTILITIES 


62-8-2 


Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev. 184 (1973). 

For article,."Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
see 9 N.M.L. Rev. 287 (1979). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


Jur. 2d Public Utilities §§ 79 to 87. 


quest hearing to a separate proceeding. Otero Cnty: Elec. : 


Coop. v. N.M. Pub. Serv. Comm'n, 1989-NMSC-033, 108 
N.M. 462, 774 P.2d 1050. 

If plant acquisition adjustment is included as le- 
gitimate plant cost, it becomes a part of the rate base 
upon which a rate of return is to be computed. Hobbs Gas 
Co, v. N.M. Pub. Serv. Comm'n, 1980-NMSC-005, 94 N.M. 
731, 616 P.2d 1116. 

Ordering increase in contract rate is within com- 
mission's jurisdiction. — Where the commission had 
entered an order authorizing a public utility to enter into 
a contract and to continue'to charge the gas rate therein 
specified until further order and on the ex parte petition 
of the utility subsequently entered an interlocutory order 
making a rate increase to be effective until the commis- 
sion could hold a hearing to determine and set a new and 
proper rate, the commission was moving strictly in con- 


formity with the act creating it to determine one of the 


major questions submitted to its jurisdiction - a question 
of rates. Potash Co. of Am. v. N.M. Pub. Serv. Comm'n, 
1956-NMSG-091, 62 N.M. 1,303 P.2d.908. 

Burden of proof on utility. — (The legislature has 
granted the commission discretion to place the burden 
of. proof on the utility in any rate.proceeding. Otero. Cnty. 
Elec, Coop. v. N.M. Pub, Serv. Comm'n; 1089-NMSGc 033, 
108 N.M. 462, 774 P.2d 1050. 


62-8-2. Servier 


Judicial relief from contract rates which have become 
inadequate, 6 A.L.R, 1659, 10 A.L.R. 1835. 

Validity, construction and effect of provisions for the 
appropriation of excess income of public utility, 33 A.L.R. 
488. 

Variations of electric utility rates based on quantity 
used, 67 A.L.R. 821. 

Right of public utility to make minimum monthly bill or 
fixed monthly service charge, 122 A.L.R.193. 

Discrimination between property within and that out- 
side governmental districts as to public service or utility 
rates, 4 A.L.R.2d 595. 

Special requirements of consumer as giving rise to li- 
ability, based on implied contract, for failure to furnish 
particular amount of electricity, gas or water, 13 A.L.R.2d 
1233. 

Variations of utility rates based on flat and meter rates, 
40 A.L.R.2d 1331. 

Amount paid by public utility to affiliate for goods or 
services as includible in utility's rate base and operating 
expenses in rate proceeding, 16 A.L.R.4th 454, 

Public utilities: validity of preferential rates for elderly 
or low-income persons, 29 A.L.R.4th 615. 

Public. utility's right to recover cost of nuclear power 
plants abandoned before completion, 83 A.L.R.4th 183. 

73B C.J.S. Public Utilities §§ 15 to 59, 


co ERY, public utility shall furnish adequate, efficient and reasonable service. 


History: Laws 1941, ch. 84, § 38; 1941 ois a » § 72- 
602; 1953 Comp., § 68-6- Hie 

Compiler! s notes. — Sections 62-8-1 to 62-8-9 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws. 1998, Chapter 108, Section 82, 
effective July 1, 2003 Chapter 108, Section 82 was re- 
pealed’ prior to taking effect by Chapter 23, Section 1, 
Laws 2003, Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
NiM. Dep't of Corrs,, 100 N.M. 224, 668 P.2d 1101(1983). 
Laws 2003, Chapter 416; Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second 
time, however, that repeal is of no effect’as the section 
had previously been repealed by Chapter 23,'Section 1, 
Laws 2003. 

Cross references. — For jurisdiction of commission 
over service by public utility, see 62-6-4 and 62-6-19 to 62- 
6-22 NMSA 1978. 

For denial of service by utility being petty misdemeanor, 
see 30-13-2 NMSA 1978, 


ANNOTATIONS 


' Term "reasonable" imports a standard of reason- 
able care requiring the presence of fault as a prerequi- 
site to liability. Rossin v. S. Union Gas Co., 472 F.2d 707 
(10th Cir. 1973). 

Standard of care for power company. — A power 
company engaged in distributing electric current over 
its wires to consumers is not an insurer of the safety of 
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the consumer or anyone else, although the company must 
exercise a high degree of care to protect those likely to 
come in contact with its wires. The care’required is that 
commensurate with the dangerous character of the busi- 
ness-and consistent with its practical operation and ex- 
tends not only to the erection, maintenance and operation 
of the company's plant and apparatus, but also to an in- 
spection thereof and to the discovery of defects. Souwth- 
western Pub. Serv. Co, v.. Artesia Alfalfa,.Growers'.Ass'n, 
1960-NMSC-052, 67 N.M..108, 353 P.2d 62. 

.Duty to furnish service is imposed by law. — The 
duty of a public utility to furnish adequate, efficient and 
reasonable service is imposed by law, separate and apart 
from any contractual obligation to its consumers and 
entirely apart from any pertinent, matters filed with the 
commission, Southwestern Pub. Serv. Co, v. Artesia Alfalfa 
Growers' Ass'n, 1960-NMSC-052; 67 N.M. 108, 853 P.2d 
62. 

A public utility's obligation to provide adequate, effi- 
cient and reasonable service is statutory and not contrac- 
tual and there is no obligation that provides. for a. utility 
to continue electrical service to a customer, for an indefi- 
nite term at a set rate. Gonzales v. Public Serv. Comm'n, 
1985-NMSC-038, 102 N.M. 529,697 P.2d 948, . 

Commission cannot relieve utility of liability for 
negligence. — The authority of the commission is.suffi- 
ciently broad to empower it to establish rules and regula- 
tions for the government of the utility in the prosecution 
of its business, but such public service commission (now 
public regulation commission) cannot relieve. a_ utility 
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from liability under the law of negligence by any rule it 
may adopt. Southwestern Pub. Serv. Co. v. Artesia Alfalfa 
Growers' Bassi n, 1960-NMSC- 052, 6% N.M. 108, 358 P.2d 
62. 
Utility caunae contract duninst ‘its niegligenca: 
— A public service corporation, or a public utility such 
as an electric company, cannot contract against its negli- 
gence in the regular course of its business or in perform- 
ing one of its duties of public service or where a public 
duty is owed or where public interest is involved. South- 
western Pub, Serv. Co. v. Artesia Alfalfa Growers' Ass'n, 
1960-NMSC-052, 67 N.M. 108, 353 P.2d 62. 

Am. Jur, 2d, ALR. and Cu.S. references. — 64 Am. 
Jur. 2d Public Utilities §§ 6, 16. 

Right of public utility company to discontinue its entire 
service, 11 A.L.R. 252. 

Liability of one maintaining high tension electric wires 
over private property of another for injuries thereby in- 
flicted, 14 A.L.R. 1023, 56 A.L.R. 1021. 

Right to string electrical wires across railroad right-of- 
way, 18 A.L.R. 619. 

Validity of service charge for gas mebeR 20 A.L.R. 225, 
122 A.L.R. 194. 

Implied obligation with respect to character or extent of 
service by gas company, 21 A.L.R. 671..: 

Electric light plant as panes 23 A.L.R. 1410, 90 
A.L.R. 1207. 

Gas company's liability. for i injury or decbis by escap- 
ing gas, 25 A.L.R. 262, 29 A.L.R. 1250, 47, A.L.R. 488, 90 
A.L.R. 1082, 138 ALR. 870. 

Injunction against anticipated or threatened nuisance 
from storage of gas, 26 A.L.R, 948, 32 A.L.R, 724, 55 A.L.R. 
880, 

Statutory requirement of adequate service and facili- 
ties by public utility as affecting liability for loss of private 
property through inadequate supply of water to extin- 
guish fire, 27.A.L.R. 1279. 

Right of company to prescribe fixtures to bs used i in con- 
nection with service, 37 A.L.R. 1368, 

Duty of. company. to instruct patron as to eearical 
manner of using service or give him equivalent conces- 
sion, 38 A.L.R. 1065. 

Duty of public utility to notify patron i in advance of tem- 
porary suspension of service, 52 A.L.R. 1078. 

Duty of public utility to duplicate service, 52 A.L.R. 
wo 

Right of public utility corporation to refuse its service 
because of collateral matter not related to that service, 55 
A.L.R. 771. 


62-8-3. Schedules. 


DUTIES AND RESTRICTIONS IMPOSED UPON PUBLIC UTILITIES 


* service, 97.A.L.R. 838) 


62-8-3 


Cost involved as affecting duty to extend electrical ser- 
vice or supply individual applicant, 58 A:L.R. 537. 
Mandamus to compel service by electric company, 83 
A.L.R. 950. 
Duty and liability in respect of sagging electrical wires 
maintained over highway, 84 A.L.R. 690, 
Liability of utility company for delay in commencing 
: DETTE 
Construction of contract regarding aie of payment for 
public utility service, 97 A.L.R, 982. 
Damages for breach oF duty to furnish electricity, 108 


ACLER. 1192, 


Municipal corporation’ s power to sell meters to:consum- 
ers as adjunct of services furnished, 108 A.L.R. 1459, 

Right of utility on expiration of street franchise by limi- 
tation to discontinue service, 112 A.L.R. 681. 

Constitutionality of statute or ordinance requiring pub- 
lic utility to supply fixtures or accessories or incidental 
service to customers free of charge or for fixed charge, 115 
A.L.R, 1162, 

Validity of contract for exemption of public service com- 
pany from liability for own negligence, 175 A.L.R, 38. ~" 

Right of public utility to discontinue line or branch on 
ground that it is unprofitable, 10 A.L.R.2d 1121. 

Deposit required by public utility, 43 A.L.R.2d 1262. 

Liability of electric light or power company to patron for 
interruption, failure or inadequacy of power, 4 A.L.R.3d 
594. 

Payment of charge as condition of further service, 19 
A.L.R.3d 1227, 

Water distributor's liability for injury due to condition 
of service lines, meters and the like which serve individ- 
ual consumer, 20 A.L.R.3d 1363. ~ 

Racial or religious discrimination in furnishing of pub- 
lic utility services or facilities, 53 A.L:R.8d 1027. 

Liability of one other than electric power or light com- 
pany or its employee for interruption, failure, or inad- 
equacy of electric power,.15 A.L.R,4th 1148. 

Liability of electric utility to nonpatron for interruption 
or:failure of power, 54:A.L.R.4th 667. 

Liability of electric company to one other than employee 
for injury or death arising from commencement or re- 
sumption of service, 46 A.L.R.5th 423. 

Liability of municipal corporation or electric utility for 
injury resulting from inoperative, malfunctioning, or oth- 
erwise defective street light, 111 A.L.R.5th 579. 

Debtor's protection under 11 USCS § 366 against utility 
service cutoff, 88 A.L.R, Fed. 207. 

73B C.J.S, Public Utilities § 73. 


Under such rules and regulations as the commission may prescribe, every public utility subject 
to the jurisdiction of the commission, shall file with the commission, within such time and in such 
form as the commission may designate, schedules showing all rates established by it and collected 
or enforced; or to be collected or enforced, within the jurisdiction of the commission. The utility 
shall keep a copy of such schedules:open to aay inspection under such rules and regulations as 


the commission sate arabic sey 


~History: 1 Paes 1941, ch. 84, § 39; 1941. Gom bod § 72- 
603; 1953 Comp., § 68- 6-3. 

Compiler's notes. — Sections 62-8-1 to 62-8-9 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment ofa 
repealed section is ineffective. ‘See Quintana v. N.M. Dep't 
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of Corrs., 100 N.M, 224, 668° P.2d:1101 (1983). Laws 2003, 
Chapter 416, Section;5. also repealed Laws. 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Fee payable for each schedule, not each in- 
strument. — Fee provided for.is payable for each rate 
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schedule filed even though all schedules filed under rules Law reviews. — For note, "Conservation, Lifeline 
of the commission may be included 'in one instrument. Rates and Public Utility Regulatory Commissions," see 19 
1941-42 Op. Att'y Gen. No. 41-3939. Nat. Res. J. 411 (1979). 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 73B 
C.J.S. Public Utilities §§ 5, 29, 41, 59. 


62-8- 4. ‘Schedules to show classifications. 


Such schedules filed by every public titty shall set forth the classification of users and the 
rates to be charged as to each classification; and every utility shall have the right to make reason- 
able classifications of its users, 


History: Laws 1941, ch. 84, § 40; 1941 Comp., § 72- that repeal is of no effect as the section had previously 


604; 1953 Comp., § 68-6-4, been repealed by Chapter 23, Section 1, Laws 2003, 
Compiler's notes. — Sections 62-8-1 to 62-8-9 of the 

Public Utility Act are still effective as the repeal of Chap- “ANNOTATIONS 

ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- Refund: to wholesale: users held: not discrimina- 

fective July 1, 2003 Chapter 108, Section 82 was repealed tory. — There was no de facto discrimination where elec- 

prior to taking effect by Chapter 23, Section 1, Laws 2003. tric company gave refund to wholesale users and did not 

Although Laws 2003, Chapter 336, Section 8, amended give it to small consumers who did not have contracts with 

Laws 1998, Chapter 82, as amended, an amendment of a the power company. N.M. Elec, Serv. Co, v. N.M. Pub. Serv. 

repealed section is ineffective, See Quintana v, N.M, Dep't Comm'n, 1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 

of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983), Laws 2003, Am, Jur, 2d, A.L.R. and C.J.S. references. 64 Am. 

Chapter "416, Section 5 also repealed Laws 1998, Chap- Jur2d.Publie Utilities 88 117 to 125, 

ter 108, Section 82, as amended, a second time, however, Public utilities: validity of preferential rates for elderly 


or low-income persons, 29 A.L.R.4th 615. 


62-8-5. Adherence to schedules. 


No public utility shall directly or indirectly, by any device whatsoever, or in anywise, charge, de- 
mand, collect or receive from any person a greater or less compensation for any service rendered or to 
be rendered by such public utility than that prescribed in the schedules of such public utility appli- 
cable thereto then filed in the manner provided in this act, nor shall any person receive or accept any 
service from a public utility for a compensation greater or less than that prescribed in such schedules, 


History: Laws 1941, ch. 84, § 41; 1941 Comp,, § 72- of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, 
605; 1953 Comp., § 68- 6- 5. Chapter 416, Section 5 also repealed Laws 1998, Chap- 
Compiler’ s notes, — Sections 62-8-1 to 62-8-9 of the ter 108, Section 82, as amended, a second time, however, 
Public Utility Act are still effective as the repeal of Chap- that repeal is of no effect as the section had previously 
ter 62, Article 6. by Laws 1998, Chapter 108, Section 82, ef- been repealed by Chapter 23, Section 1, Laws 2003. 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. ANNOTATIONS 
Although Laws 20038, Chapter 336, Section 8, amended Am. Jur. 2d, A.L.R. and C.J.S. references. — 73B 


Laws 1998, Chapter 82, as amended, an amendment of a C18 Public Ua 5_5BG 
repealed section is ineffective. See Quintana v. N.M. Dep't 1.8. Public Wilton ns BADE, 


62-8-6. Discrimination. 


No public aitilitys shall, as to rates or services, make or grant any unreasonable preiineiis or 
advantage to any corporation or person within any classification or subject any corporation or 
person within any classification to any unreasonable prejudice or disadvantage. No public utility 
shall establish and maintain any unreasonable differences as to rates of service either as between 
localities or as between classes of service. Nothing shall prohibit, however, the commission from 
approving economic development rates and rates designed to retain load or from approving energy 
efficiency programs designed to reduce the burden of energy costs on low-income customers pursu- 
ant to the Efficient Use of Energy Act [Chapter 62, Article 17 NMSA ABI 


History: Laws 1941, ch. 84, § 42; 1941 Comp., § 72- Chapter 62, Article 6 by Laws 1998, Chapter 108, Sec- 


606; 1953 Comp., § 68-6-6; Laws 1989, ch. 5, § 2; 1993, tion 82, effective July 1, 2003 Chapter 108, Section 82 

ch. 282, § 33; 2008, ch. 24, § 2. was repealed prior to taking effect by Chapter 23, Sec- 

. Compiler's notes. — Sections 62-8-1 to 62-8-9 of tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 

the Public Utility Act are still effective as the repeal of tion 8, amended Laws 1998, Chapter 82, as amended, an 
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amendment of a repealed section is ineffective. See Quin- 
tana v, N.M. Dep't of Corrs,, 100 NM. 224, 668 P.2d 1101 


(1983). Laws 2003, Chapter 416, Section 5 also repealed 


Laws 1998, Chapter 108, Section 82, as amended, a second 
time, however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 
2003. 

Cross references. — For denial of service by utility be- 
ing petty misdemeanor, see 30-13-2 NMSA 1978. 

The 2008 amendment, effective May 14, 2008, autho- 
rized the commission to approve energy efficiency pro- 
grams to reduce the burden of energy costs on low-income 
customers. 

The 1993 amendment, effective June 18, 1993, substi: 
tuted "the commission" for "the New Mexico public service 
commission" in the last sentence. 

The 1989 amendment, effective June 16, 1989, added 
the last sentence. 


ANNOTATIONS | 


Cost recovery based on a uniform per kilowatt 
hour basis. — Where a public utility applied for an emer- 
gency fuel and purchased power cost adjustment clause; 
the public regulation commission approved a fuel and 
purchased power cost adjustment clause that permitted 
the public utility to recover its fuel and purchased power 
costs through a uniform per kilowatt hour charge; the 
public utility's expert witness testified that the proposed 
fuel and purchased power cost adjustment clause fairly 
apportioned cost recovery across different rate classes; the 
commission had a long standing policy that required fuel 
and purchased power costs to be recovered on a uniform 
per kilowatt basis; and the policy was reflected in a rule 
promulgated by the commission, emergency fuel and pur- 
chased power cost adjustment clause was supported by 
substantial evidence. Albuquerque Bernalillo Cnty. Water 
Util. Auth. v. NUPRC, 2010-NMSC-013, 148 N.M. 21, 229 
P.3d 494. 

Discrimination in rates or service is prohibited. 
— This section prohibits any unreasonable preference 
or advantage to any corporation or person as to rates 
or service, Potash Co. of Am. v. N.M. Pub. Serv. Comm'n, 
1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 

Tariff permitting utility to recover costs of relo- 
cation required by a local ordinance did not impermis- 
sibly assess different rates for different communities in 


violation of this section. City of Albuquerque v. N.M. Pub.. 


Regulation Comm'n, 2003-NMSC-028, 134 N.M. 472, 79 
P.3d 297. 

Refund to wholesale users held not discrimina- 
tory. — There was no de facto discrimination where elec- 
tric company gave refund to wholesale users and did not 
give it to small consumers who did not have contracts 


62-8-7. Change in rates, 


with power company. N.M., Elec. Serv. Co.v. N.M. Pub. Serv. 
Comm'n, 1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 

Ordering change in contract rate is within com- 
mission's jurisdiction. — Where the commission had 
entered an order authorizing a public utility to enter into 
a contract and to continue to charge the gas rate therein 
specified until further order and on the ex parte petition 
of the utility subsequently entered an interlocutory order 
making a rate increase to be effective until the commis- 
sion could hold a hearing to determine and set a new and 
proper rate, the commission was moving strictly in con- 
formity with the act creating it to determine one of the 
major questions submitted to its jurisdiction - a question 
of rates. Potash Co, of Am. .v. N.M. Pub. Serv. Comm'n, 
1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 

Variation between rates of different utilities is 
not discrimination within the meaning of this section. 
Gonzales v. Public Serv. Comm'n, 1985-NMSC-038, 102 
N.M. 529, 697 P.2d 948. 

Contract on behalf of municipal inhabitants al- 
lowed. — This section does not prohibit variations in 
rates, nor does it require "equal service." Rather, it prohib- 
its "unreasonable differences" in rates of service between 
localities. Allowing municipalities to contract with utili- 
ties for service rates to their inhabitants does not, there- 
fore, ipso facto, violate this section. City of Albuquerque v. 
N.M. Pub. Serv. Comm'n, 1993- NMSC- 021, 115 N.M. 521, 
854 P.2d 348. 

Law reviews. — For note, "Conservation, Lifeline 
Rates and Public Utility Regulatory Commissions," see 19 
Nat. Res. J, 411 (1979). 

For note, "The ‘Public Service Commission: A Legal 
Analysis of an Administrative System," see 3 N.M.L. Rev. 
184 (1973). 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 64 Am. 


Jur, 2d Public Utilities 8§ 38 to 42; 110 to 116. 


Franchise provisions for free or reduced rates of public 
service corporations as within constitutional or statutory 
provision prohibiting discrimination, 10 A.L.R. 504, 15 
A.L.R. 1200. 

Right to discriminate against a concern which desires 
service for resale, 12 A.L.R. 327, 112 A.L.R. 773. 

Discrimination by public utility i in respect of extension 
of credit, 12 A.L.R. 964. 

Discrimination in| operation of municipal utility, 50 
A.L.R. 126, 

Discrimination between property within and that out- 
side governmental districts as to public service or utility 
rates, 4 A.L.R.2d 595. 

Deposit required by public utility, 43 A. on R. 2d 1262. 

Racial or religious discrimination in furnishing of pub- 


~ lie utility services or facilities, 53 A.L.R.3d 1027. 


73B C.J.S, Public Utilities § 43. 


A. At any hearing involving an increase in rates or charges sought by a public utility, the 
burden of proof to show that the increased rate or charge 1 is just and reasonable shall be upon the 


utility. 


B. Unless the commission otherwise orders, no public utility shall make any change in any 
rate that has been duly established except after thirty days' notice to the commission, which notice 
shall plainly state the changes proposed to be made in the rates then in force and the time when 
the changed rates will go into effect and other information as the commission by rule requires. The 
utility shall also give notice of the proposed changes to other interested persons as the commission 
may direct. All proposed changes shall be shown by filing new schedules that shall be kept open 
to public inspection. The commission for good cause shown may allow changes in rates without 
requiring the thirty days’ notice, under conditions that it may prescribe. 
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C. Whenever there is filed with the commission by any public utility a complete application as 
prescribed by commission rule proposing new rates, the commission may, upon complaint or upon 
its own initiative, except as otherwise provided by law, upon reasonable notice, enter upon a hear- 
ing concerning the reasonableness of the proposed rates. If the commission determines a hearing 
is necessary, it shall suspend the operation of the proposed rates before they become effective but 
not for a longer initial period than nine months beyond the time when the. rates would otherwise 
go into effect, unless the commission finds that a longer time will’ be required; in which case the 
commission may extend the period for an additional three months. The commission shall hear and 
decide cases with reasonable promptness. The commission shall adopt rules identifying criteria for 
various rate and tariff filings to be eligible for suspension periods shorter than what i is allowed by 
this subsection and to be eligible for summary approval without hearing: 

D. If after a hearing the commission finds the proposed rates to be unjust, unreasonable or 
in any way in violation of law, the commission shall determine the just and'reasonable rates to 
be charged or applied by the utility for the service in question and shall fix the rates by order to 
be served upon the utility or the commission by its order shall direct the utility to file new rates 
respecting such service that are designed to produce annual revenues no greater than those de- 
termined by the commission in its order to be just and reasonable.-Those rates shall thereafter be 
observed until changed, as provided by the Public Utility Act [Chapter 62, Articles 1 through 6 and 
8 through 138: NMSA 1978]. 

BE. Except as otherwise provided by law, any increase in rates or charges for the utility com- 
modity based upon cost factors other than taxes or cost of fuel, gas or purchased power, filed for 
after April 4, 1991, shall be permitted only after notice and hearing as provided by this section. 
The commission shall enact rules governing the use of tax, fuel, gas or purchased: power adjust- 
ment clauses by utilities that enable the commission to consider periodically at least the following: 

(1). whether the existence of a particular adjustment clause is consistent with the purposes 
of the Public Utility Act, including serving the goal of providing reasonable and proper service at 
fair, just and reasonable rates to.all customer classes; 

(2) -the specific adjustment mechanism to recover tax, gas, fuel or purchased. power costs; 

(3) which costs should be included in an adjustment clause, procedures to avoid the in- 
clusion of costs in an adjustment clause that should not be included and methods by which the 
propriety of costs that are included may:be determined by the commission in a timely manner, 
including what informational filings are ma to enable the commission to make such a deter- 
mination; and 

(4) the proper adjustment period to be employed. 

F, Except as otherwise provided by law, any increase in rates or charges for a public utility 
as defined in Paragraph (3) of Subsection G of Section 62-3-3 NMSA 1978 based upon cost fac- 
tors other than taxes or cost of fuel, gas, purchased power or acquisition of water resources shall 
be permitted only after notice and hearing as provided by this section. For the purposes of this 
subsection, "acquisition of water resources" does not include the purchase or other permanent 
acquisition of water rights. The commission shall enact rules governing the use of tax, fuel, gas, 
purchased power or water resource acquisition adjustment clauses by such utilities that enable 
the commission to consider periodically at least the following: 

(1) whether the existence of a particular adjustment clause is consistent with the purposes 
of the Public Utility Act, including serving the goal of providing reasonable and proper service at 
fair, just and reasonable rates to all customer classes; 

(2) the specific adjustment mechanism to recover tax, gas, fuel, purchased power or acqui- 
sition of water resource costs; 

(3) which costs should be ‘included i in an adjustment clause, procedures to avoid the inclu- 
sion of costs in an adjustment clause that should not be included and methods by which the propri- 
ety of costs that are included may be determined by the commission in a timely manner, including 
what informational filings are required to enable the commission to make such a determination, and 

(4) the proper adjustment period to be employed. 

G, The commission may eliminate or condition a particular adjustment clause if it finds such 
elimination or condition is consistent with the purposes of the Public Utility Act, including. serv- 
ing the goal of providing reasonable and proper service at fair, just and reasonable rates to all 
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customer classes; provided, however, that no such elimination or condition shall be ordered unless 
such elimination or condition will not place the affected utility at a competitive disadvantage. The 
commission rules shall also provide for variances and may provide for separate examination of a 
utility's adjustment clause based upon that utility's particular operating characteristics. 

H. Whenever there is filed with the commission a schedule proposing new rates by a rural elec- 
tric cooperative organized under the Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA 
1978] or by a foreign distribution cooperative, the rates shall become effective as proposed by the 
rural electric cooperative or the foreign distribution cooperative without a hearing, except as pro- 
vided in this subsection. The rural electric cooperative or the foreign distribution cooperative shall 
give written notice of the proposed rates to its affected patrons in New Mexico at least thirty days 
prior to the filing with the commission, Upon the filing with the commission of a protest setting 
forth grounds for review of the proposed rates signed by the lesser of one percent of or twenty-five 
members of a customer rate class of the rural electric cooperative or foreign distribution coopera- 
tive and if the commission determines that there is just cause for reviewing the proposed rates on 
one or more of the grounds of the protest, the commission shall suspend the rates and conduct a 
hearing concerning the reasonableness of any proposed rates filed by a rural electric cooperative 
or a foreign distribution cooperative pursuant to Subsections C and D of this section. The protest 
shall be filed no later than twenty days after the filing with the commission of the schedule propos- 
ing the new rates. The hearing and review shall be limited to the issues set forth in the protest and 
for which the commission may find just cause for the review, which issues shall be contained in 
the notice of hearing. The provisions of this subsection shall not be construed to affect commission 
authority or procedure to regulate the sale, furnishing or delivery by wholesale suppliers of elec- 
tricity to rural electric cooperatives or foreign distribution cooperatives pursuant to Section 62-6-4 
NMSA 1978. In addition to the adjustments permitted by Subsections E and G of this section, the 
commission may authorize rate schedules of rural electric cooperatives and foreign distribution 
cooperatives. to recover, without notice and hearing, changes in the cost of debt capital incurred 
pursuant to securities that are lawfully issued. This subsection shall not apply to any foreign dis- 
tribution cooperative that proposes rates for any of its customer rate classes in the state that are 
higher than the rates it charges to.the same or substantially similar customer rate class ‘in the 
state under the laws of which the foreign distribution cooperative is organized. For the purposes 
of this subsection: 

(1). "foreign distribution cooperative" means a rural electric distribution cooperative cor- 
poration serving its members at retail and transacting business in New Mexico pursuant to the 
authority granted under Section 62-15-26 NMSA 1978; 

(2) "member of a foreign distribution cooperative" means a retail customer in New Mexico 
serviced by a foreign distribution cooperative; and 

(3) "member of a rural electric cooperative" means a member as defined by the Rural Elec- 
tric Cooperative Act. 


History: 1978 Comp., § 62-8-7, enacted by Laws 2011 Multiple Amendments. — Laws 2011, ch. 155, 
1991, ch. 251, § 1; 1998, ch. 108, § 48; 20038, ch. 416, § 4; § 1 and 2011, ch. 170, § 1 enacted different amendments 
2007, ch. 186, § 1; 2011, ch. 155, § 1; 2011, ch. 170, § 1. to this section that can be reconciled. Pursuant to 12- 

Repeals and reenactments. — Laws 1991, ch. 251, 1-8 NMSA 1978, 2011, ch. 170, § 1, as the last act signed 
§ 1 repealed former 62-8-7 NMSA 1978, as amended by by the governor, is set out above and incorporates both 
Laws 19865, ch. 221, § 2, relating to change in rates, and amendments. The amendments enacted by Laws 2011, ch. 
enacted the above section, effective April 4, 1991. 155, § 1 and 2011, ch. 170, § 1 are described below. To view 

Compiler's notes. — Sections 62-8-1 to 62-8-9 of the the session laws in their entirety, see the 2011 session 
Public Utility Act are still effective as the repeal of Chap- laws on NMOneSource.com. 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- Laws 2011, ch: 170, § 1, effective July 1, 2011, in Sub- 
fective July 1, 2003 Chapter 108, Section 82 was repealed section G, permitted foreign distribution cooperatives to 
prior to taking effect by Chapter 23, Section 1, Laws 2003. increase rates, without a hearing, if the proposed rates are 
Although Laws 2003, Chapter 336, Section 8, amended not higher than the rates the cooperative charged in the 
Laws 1998, Chapter 82, as amended, an amendment of a state in which it is organized; permitted the commission 
repealed section is ineffective. See Quintana v. N.M. Dep't to suspend the cooperative's rates if there is a protest by 
of Corrs,, 100 N.M. 224,668 P.2d 1101 (1983). Laws 2003, the specified number of customers; and added definitions 
Chapter 416, Section 5 also repealed Laws 1998, Chap- of foreign distribution cooperative" and "member of a for- 
ter 108, Section 82, as amended, a second time, however, eign distribution cooperative". 
that repeal is of no effect as the section had previously Laws 2011, ch. 155; § 1, effective July 1, 2011, added 
been repealed by Chapter 23, Section 1, Laws 2003, Subsection F to permit water utilities to increase rates, 
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without notice and hearing, based on taxes, the cost of 
fuel, gas and purchased power, and the cost to purchase or 
acquire permanent water rights. 

The 2007 amendment, effective July 1, 2007, in Sub- 
section G, required that a petition for, hearing be signed 
by the lesser of one percent or twenty-five members of a 
customer class. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "that are lawfully issued" for "the issuance of which 
are approved by the commission" following "pursuant to 
securities" in Subsection G. 

The 1998 amendment, effective January 1, 1999, 
deleted "as provided in this section" near the. beginning 
of Subsection A; in Subsection B, substituted "that" for 
"which" at the beginning and inserted "and other informa- 
tion as the commission by rule requires" near the mid- 
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dle; rewrote Subsection C; in Subsection E, substituted 


"April 4, 1991" for "the effective date of this section” near 
the middle and deleted "and regulations" preceding "shall 
enact rules" near the end; and added Subsection F, redes- 
ignated former Subsection F as Subsection G and made 
minor stylistic changes in Subsection G, 


ANNOTATIONS 


Franchise fees are not items included in adjust- 
ment clauses. — Franchise fees charged’ by counties pur- 
suant to Section 62-1-3 NMSA 1978 are not within the 


jurisdiction of the public regulation commission by anal- 


ogy to fuel and purchased power adjustment clauses, over’. 


which the commission has jurisdiction under Section 62~ 
8-7 NMSA 1978. El Paso Elec. Co..v. N.M. Pub. Regulation 
Comm'n, 2010-NMSC-048, 149 N'M. 174, 246 P.3d 443. 

Denial of due: ‘process. — Where PNM appealed the 
New Mexico public regulation commission's (commission) 
denial of recovery in its rate base for the repurchase of 
64.1 MW of capacity and certain lease renewals at Palo 
Verde nuclear generating station (Palo Verde), and where 
the commission found that PNM's actions in renewing 
and reacquiring the. leases exposed ratepayers to costs 
associated with nuclear decommissioning responsibilities 
that likely would not have been incurred had an alterna- 
tive resource other than nuclear been selected and denied 
recovery for all future nuclear decommissioning costs, 
the commission denied PNM's right to due process of law, 
because PNM was not given sufficient notice of a poten- 
tial permanent disallowance of all recovery for its future 
contributions to the nuclear decommissioning trusts and 
was not afforded an opportunity to be heard on the issue., 
Public Serv. Co. of N.M. v. N.M. Pub. Regulation Comm'n, 
2019-NMSC-012. 

Adequate public notice. — Where a public utility 
applied for an emergency fuel and purchased power cost 
adjustment clause; the public regulation commission pub- 
lished a public notice of the proceedings which stated that 
the public utility had asked the commission to implement 
the proposed fuel and purchase power cost clause and to 
include conditions to mitigate the impact on customer 
bills during peak periods and incentives to the. public 
utility to control costs, that the public utility contended 
that it was experiencing serious cash flow problems, that 
it was at risk of losing its investment grade rating, that 
it was experiencing a loss of overall financial integrity, 
and that the lack ofa fuel and purchased power cost ad- 
justment clause would result in the downgrading of the 
public utility's credit rating, and that because of the se- 
rious concerns raised by the public utility regarding) its 
imminent financial crisis, the commission had established 
an expedited procedural schedule for reviewing the emer- 
gency fuel and purchased power cost adjustment clause; 
and the commission subsequently decided that the public 
utility's financial condition was not relevant to the issue 
of whether ‘the commission should grant the emergency 
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fuel and purchased power cost adjustment clause, the no- 
tice properly informed the public of the arguments raised 
in the public utility's application and of the expedited pro- 
cedural schedule, was not inadequate or misleading, and 
did not deny the intervenors procedural due process. AI- 
buquerque Bernalillo Cnty, Water Util. Auth. v, NMPRC, 
2010-NMSC-013, 148 N.M. 21, 229 P.3d 494. ° 
Expedited procedural schedule. — Where ‘a pub- 
lic utility applied for a rate increase and a fuel and pur- 
chased. power cost adjustment clause; a hearing examiner 
appointed by the public regulation commission issued a 
recommendation that the application for the fuel and pur- 
chased power cost adjustment clause be denied; the public 
utility then applied for an emergency fuel and purchased 
power cost adjustment clause; the commission severed 
the emergency application from the underlying rate case 
and determined that the commission would take adminis- 
trative notice of any evidence relevant to the emergency 
application that was in the underlying rate case; inter- 
venors participated in the underlying rate case; because 
the public utility contended that it was facing an immedi- 
ate and critical financial crisis due to the lack of appro- 
priate recovery of rapidly escalating fuel and purchased 
power costs, the commission established an’ expedited 
procedural schedule for reviewing the public utility's ap- 
plication which required the intervenors to file testimony 
within nine days after notice of the proceeding had been 
published; and the commission subsequently granted the 
intervenors two extensions of time which extended the 
time period in which the intervenors were required to file 
their responsive testimony from 12 to 42 days, the com- 
mission's denial of the intervenors' additional requests for 
extensions of time was not arbitrary, capricious,or unrea- 
sonable and did not deny the intervenors procedural due 
process. Albuquerque Bernalillo Cnty. Water Util. Auth. v. 
NMPRC, 2010-NMSC-013, 148 N.M. 21, 229 P.3d 494.0); 
Failure of commissioners to attend public, hear- 
ings on matters on which they vote. — Where a public 
utility applied for an emergency fuel and purchased power 


“cost adjustment clause; the public regulation commission 


held public hearings on the public.utility's application; 
two members of the commission who voted in favor of the 


‘public utility's application did not personally attend many 
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of the public hearings; and the intervenors did not present 
any evidence to support their claim that, the two commis- 
sioners failed to review the evidentiary record prior to vot- 
ing, the intervenors failed to show they were denied their 
procedural due process right to a full and fair hearing, Al: 
buquerque Bernalillo. Cnty. Water Util, Auth. v..NMPRC, 
2010-NMSC-013, 148 N.M, 21, 229 P.3d 494. 

Failure of commissioners to recuse themselves. — 
Where a public utility applied for an emergency fuel and 
purchased power cost adjustment clause; the public util- 
ity contended that it was facing an immediate and critical 
financial crisis due to the lack: of appropriate recovery of 
rapidly escalating fuel and purchased power costs; at a 
hearing that was held, before the commission held pub- 
lic hearings on the merits of the public utility's applica- 
tion, two commissioners argued that in view of the public 
utility’ s financial crisis, the commission should grant the 
public utility interim relief on its application; the interve- 
nors filed a motion requesting that the two commissioners 
recuse themselves. from participating in the proceeding 
on the grounds that they had prejudged the merits of the 
public utility's application; and, the two commissioners 
declined to recuse themselves, the intervenors were not 
denied their procedural due process right to a fair and im- 
partial hearing, Albuquerque Bernalillo Cnty, Water Util. 
Auth, v. NMPRC, 2010-NMSC-013; 148.N,M..21, 229 P.3d 
494. 

To require a ‘utility to offset its fuel and purchased 
power costs against cost-savings in, other areas 
would undermine the direct and automatic nature of the 
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cost recovery system’ inherent in the fuel and purchased 
power. cost adjustment clause authorized by! Subsection 
E of Section 62-8-7 NMSA 1978, Albuquerque Bernalillo 
Cnty. Water Util. Auth. v. NMPRC, 2010-NMSC- 013, wi 
N.M. 21, 229 P.3d 494. 

Recovery of costs of prindeney review audit, 
— Where a public utility applied for an emergency fuel 
and purchased power cost adjustment clause; the public 
regulation commission approved the fuel and purchased 
power cost adjustment/clause and required the public util- 
ity to pay the costs of an independent prudency review of 
its fuel and purchased power costs by auditors selected 
by. and under the direction of the commission; and’ after 
issuance of the commission's order approving the fuel and 
purchased power cost adjustment clause, the commission 
issued a request for proposals to select:a qualified auditor 
which summarized the scope of the audit.and the scope of 
the prudence review, the independent audit provided for 
sufficient regulatory oversight.’ Albuquerque Bernalillo 
Cnty. Water Util. Auth. v. NMPRC, 2010-NMSC-013, 148 
N.M. 21, 229 P.3d 494. 

Filing schedule of rate changes. 
lic utility ‘applied for an emergency fuel and purchased 
power cost adjustment clause; the public utility notified 
the public regulation commission of its proposed rate 


~ Where. a pub- . 
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changes in, the application; the public was.notified. of the. 


proposed rate changes when the commission published 
notice of the proceedings; the: commission's final order 
granting the fuel and purchased power cost adjustment 
clause. required the public utility to file new schedules 
for the fuel and purchased power cost adjustment clause 
within five days after the date of the final order; and the 
public utility filed: new schedules six days before the-fuel 
and purchase power, cost adjustment clause went into ef- 
fect, the public utility complied with the substantive re- 
quirements of Subsection B of Section 62-8-7 NMSA 1978. 
Albuquerque Bernalillo Cnty. Waten'Util. Auth..v.NMPRC, 
— 2010-NMSC-013, 148 N.M. 21, 229 P.3d 494. 

Regulation 17.9.550.17(A)(2) NMAC does not re- 
quire a showing that fuel and purchased power 
costs are volatile or fluctuate more than some other 
cost of providing service, Albuquerque Bernalillo Cnty. 
Water, Util. Auth. v. NMPRC, 2010-NMSC- 013, 148 N.M. 
21, 229 P3d-494, - 
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The commission exceeded its authority when 
it determined that renewable energy certificates. costs 
were closely related to purchased power and recoverable 
through the automatic adjustment clause. N.M. Indus. 
Energy Consumers v. N.M. PRC, 2007-NMSC-058, 142 
N.M. 533, 168 P.3d 105. 

Rate requests carried out under this section. — 
This section is the provision under which the overall pur- 
pose of Section 62-8-1. NMSA 1978 is carried out for the 
given instance of a rate request. Otero Cnty. Elec. Coop. v. 
N.M., Pub, Serv. Comm'n, 1989- Sta 033, 108 N.M. 462, 
774 P.2d 1050. 

Commission is vested with Gedaidelahle discre- 
tion in determining whether a rate to be received and 
charged is just. and reasonable. Hobbs Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1980-NMSC-005, 94 N.M. isc 616 P.2d 
1116. 

Discretion to review rates efficiently. — The statu- 
tory scheme vests broad discretion in the commission to 
review utility rates in an efficient and reasonable man- 
ner. Otero Cnty. Elec. Coop. v. N.M. Pub. Serv. Comm'n, 


»1989-NMSC-033, 108 N.M. 462, 774 P.2d 1050. 


Commission may change rates by unilateral ac- 
tion followed by hearing.'— This section contains ex- 
press language conferring power on the commission, by 
unilateral action, to make a change,in rates, providing 
hearing on what is a fair and reasonable rate follows in 
due season on proper notice and an opportunity is made 


‘for all interested parties to be heard. Potash Co. of Am. v. 


N.M. Pub, Serv..Comm'n, 1956-NMSC-091, 62 N.M. 1, 303 
P.2d 908. 

Including increase in contract rate. — Where the 
commission had entered an order authorizing a public 
utility to enter into a contract and to continue to charge 
the gas rate therein specified until further order and on 


‘the ex parte petition of the utility subsequently entered 


Substantial Ateiee supported finding that costs | 


fluctuate and cannot be determined in a rate case. 
— Where a public utility applied for an emergency fuel 
and purchased power cost adjustment clause and the 
public utility provided testimony that prices for all fuels 
had increased substantially and had become more vola- 
tile compared with past years, fuel and purchased power 
prices and off system sales were difficult to predict for 
rate setting purposes, financial markets downgrade the 
credit rating of public utilities that do not have fuel and 
purchased power cost adjustment clauses, natural gas 
will be.an increasing percentage of the public utility's fuel 
base, purchased power agreements will have variable fuel 
costs based:on natural gas prices, natural gas prices have 
evidenced 50% to 60% price swings, and the public util- 
ity's long term contracts for nuclear fuel and coal were 


not fixed price contracts, the commission's findings that’ 


the public utility's fuel, and purchased power costs peri- 
odically fluctuate and cannot be precisely determined in 
a rate case were supported by substantial evidence. -Al- 


buquerque Bernalillo. Cnty. Water: Util. Auth. v. NMPRC, 


2010-NMSC-013, 148 N.M, 21, 229.P.3d 494. 

Purchased power. — Renewable energy certificates 
unaccompanied by the purchase of the renewable energy 
that the certificates represent do not constitute purchased 
power and the renewable energy certificate costs cannot be 
recovered through the automatic adjustment clause. N.M. 
Indus. Energy Consumers v. N.M. PRC, 2007- NMSC- 053; 
142.N.M. 533, 168 P.3d 105, 


an interlocutory order making a rate increase to be effec- 
tive until the commission could hold ja hearing to deter- 
mine and set a new and proper rate, the commission was 
moving strictly in conformity with the act creating it to 
determine one of the major questions submitted to its ju- 
risdiction - a question of rates, Potash Co, of Am. v. N.M. 
Pub. Serv. Comm'n, 1956-NMSC-091, 62 N.M. 1, 303 P.2d 
908. 

Action on rate change not required within nine 
months. — With respect to rate changes, this section does 
not make it mandatory for the commission to act within 
any specific time; it merely provides that if the commis- 
sion fails to act within the nine-month suspension period, 
the utility may put the proposed rates into effect. Public 
Serv. Co. v. N.M. Pub. Serv. Comm'n, 1979-NMSC-042, 92 
N.M. 721, 594 P.2d 1177. 

Commission may not order refund passed on to 
consumers. — Commission has no express or implied 
statutory authority to order the flow-through of refunds to 
electric company from power supplier to consumers. N.M. 
Elec, Serv. Co. v. N.M. Pub. Serv. Comm'n, 1970-NMSC-097, 
81 N.M. 683, 472 P.2d 648. 

Where refund is not trust fund for consumers. — 
Where refund was ordered paid over to power company 
by the federal power commission without any restrictions, 
and there was nothing in the order indicating an inten- 
tion on the part of the commission to create a "trust fund" 
for the benefit of the ultimate consumers, the refund did 
not ‘constitute a trust fund belonging to company's cus- 
tomers. N.M. Elec. Serv..Co, v. N.M, Pub, Serv, Comm'n, 


-1970-NMSC-097, 81 N.M. 683, 472 P.2d 648. 
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Commission's order held unsupported by’ sub- 
stantial evidence. — Where gas company seeking rate 
increase proposed to trend the general plant. account 
items by using a nationally recognized index, but the com- 
mission instead inserted its own method - to simply use 
the untrended' original cost, although the witness who 
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strongly supported this approach admitted that he did not 
know whether this would accurately establish the repro- 
duction cost of the items, the court held the commission's 
order was unreasonable, being unsupported by substan- 
tial evidence. Southern Union Gas Co, v. N.M. Pub, Serv. 
Comm'n, 1972-NMSC-072, 84 N.M. 330, 503 P.2d 310. 

Assignment of issue to separate proceeding. — 
The commission may assign an issue raised in a rate re- 
quest hearing to a separate proceeding. Otero Cnty. Elec. 
Coop. v. N.M. Pub. Serv. Comm'n, 1989-NMSC-033, 108 
N.M. 462, 774 P.2d 1050. 

Burden of proof on utility. — The legislature has 
granted the commission discretion to place the burden 
of proof on'the utility in any rate proceeding. Otero Cnty, 
Elec. Coop. v. N.M. Pub, Serv. Comm'n, 1989-NMSC-033, 
108 N.M. 462, 774 P.2d 1050. 

Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
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For note, "Conservation, Lifeline Rates and Public Util- 
ity Regulatory Commissions,’ see 19 Nat. Res. J. 411 
(1979). 

For article, Cost’ of Seite Indbaing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
seé 9 N.M.L. Rev. 287 (1979). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N,M.L. Rev. 1 (1981). 

For comment, "Regulation of Electric Utilities and Af- 
filiated Coal Companies - Determining Reasonable Ex- 
penses," see 26 Nat. Res. J. 851 (1986). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Change 
of rates by public utility while another rate is undeter- 
mined, 16 A.L.R. 1219, 

Joinder or representation of several claimants in action 
to recover overcharge, 1 A.L.R.2d: 160. 

Public utility's right to recover cost of nuclear power 
plants abandoned before completion, 83 A.L.R.4th 183. 


see 3 N.MLL. Rev. 184 (1973). 73B C.J.S. Public Utilities § 17. 


62-8-7.1. Hearing procedures for change of rates of small water aaa! 
sewer utilities. | 


A. Whenever there is filed with the commission any schedule proposing any new rates pursuant 
to Section 62-8-7 NMSA 1978 by any public utility as defined in Paragraph (8) or (5) of Subsection 
G of Section 62-3-3 NMSA 1978 with equal to or fewer than an aggregate of one thousand five 
hundred service connections in any utility operating district or division in New Mexico averaged 
over the previous three consecutive years, the rates shall become effective as proposed by the util- 
ity without a hearing; provided that the utility shall be required to give written notice of the pro- 
posed rates to the ratepayers receiving service from the utility at least sixty days prior to filing the 
proposed rate change with the commission; and provided further that the commission shall enter 
upon a hearing concerning the reasonableness of any proposed rates filed by such a utility pursuant 
to Subsections C and D of Section 62-8-7 NMSA 1978 when a rate increase would have the effect 
of increasing the rates fifty percent or more in a twelve-month period or upon the filing with.the 
commission of a protest seeking review of the proposed rates:signed by ten percent or more of the 
ratepayers or twenty-five ratepayers, whichever is more, receiving service from such a utility if the 
commission determines there is just cause for reviewing the proposed rates. For purposes of this 
section, a"service connection" means a metered hookup to the utility's water system or a sewer tap 
to the utility's wastewater system, and each person who receives a separate bill equals one rate- 
payer and each person who receives multiple bills equals one ratepayer. The petition shall be signed 
by the person in whose name service is carried. The petition shall be filed no later than twenty days 
after the filing with the commission of the schedule proposing the new rates. In all other respects, 
Section 62-8-7 NMSA 1978 shall apply to such water utilities. If a utility provides both water and 
sewer service, the: service connection revenues attributable to the provision of water service only 
shall determine whether the procedures specified in this subsection shall apply to a schedule pro- 
posing new rates for water service, and the service connection revenues attributable to the provi- 
sion of sewer service shall determine whether the procedures specified in this subsection shall 
apply to a schedule proposing new rates for sewer service. Nothing in this subsection shall prevent 
a utility from filing for a rate change pursuant to any. other rule or procedure of the commission. 

B. Whenever there is filed with the commission a schedule proposing new rates pursuant to 
Section 62-8-7 NMSA 1978 by a public utility as defined in Paragraph (3) or (5) of Subsection G 
of Section 62-3-3 NMSA 1978, with more than an aggregate of one thousand five hundred service 
connections and fewer than an aggregate of five thousand service connections in any utility oper- 
ating district or division in New Mexico averaged over the previous three consecutive years, the 
rates shall become effective as proposed by the public utility without a hearing; provided that the 
public utility shall be required to give written notice of the proposed rates to the ratepayers receiv- 
ing service from the public utility at least sixty days prior to filing the proposed rate change with 
the commission; and provided further that the commission shall enter upon a hearing concerning 
the reasonableness of proposed rates filed by such a public utility pursuant to Subsections C and D 
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of Section 62-8-7 NMSA 1978 when a rate increase would have the effect of increasing rates more 
than eight percent in a twelve-month period, orupon the commission staff's motion or upon the 
filing with the commission of a protest seeking review of the proposed rates signed by ten percent 
or more of the ratepayers receiving service from the public utility, if the commission determines 
there is just cause for reviewing the proposed rates. The petition shall be signed by the person in 
whose name service is:carried.. The petition shall be filed no later than twenty days after the filing 
with the commission of the schedule proposing the new rates. In all other respects, Section 62-8-7 
NMSA.1978'shall apply to such water utilities. If a public utility provides both water and sewer 
service, the service connection revenues attributable to the provision of water service only shall 
determine whether the procedure specified in this subsection shall apply to a schedule proposing 
new rates for water service, and the service connection revenues attributable to the provision of 
sewer service shall determine whether the procedures specified in this subsection shall apply to a 
schedule proposing new rates for sewer service. Nothing in this subsection shall prevent.a public 
utility from filing for a rate change pursuant to any other rule or procedure of the commission. 

C. Notwithstanding the provisions of Subsections A and B of this section, a public utility as 
defined in Paragraph (3) or (5) of Subsection G of Section 62-3-3, NMSA 1978, with fewer than an 
aggregate of five thousand service connections in any utility operating district or division in New 
Mexico averaged over the previous three consecutive years, that is currentlyin good standing with 
all applicable requirements of the commission, may adjust its charges for commodity and service 
by up to two percent in any calendar year without a hearing; provided that the public utility shall 
not have changed its rates in the prior twelve-month period; and provided further that the public 
utility shall be required to give written notice of the proposed rate adjustments to the ratepayers 
receiving service from the public utility prior to its effective date. The increased rates shall not 
become effective until at least thirty days after notice and filing with the commission. If a public 
utility provides both water and sewer service, the service connection revenues attributable to the 
provision of water service only shall determine whether the procedure specified in this subsection 
shall apply to any schedule proposing any new rate or rates for water service, and the service con- 
nection revenues attributable to the provision of sewer service shall determine whether the proce- 
dures specified in this subsection shall apply to any schedule proposing any new rate or rates for 
sewer service. Nothing in this subsection shall prevent a public utility from filing for a rate change 
pursuant to any other rule or procedure of the commission. 


History: Laws 1985, ch. 221, § 3; 1987, ch. 52, § 3; 
2005, ch, 339, § 4. 

The 2005 amendment, effective July 1, 2005, deleted 
the former provision of Subsection A, which provided that 
rates become effective without hearing if filed by a pub- 
lic utility whose annual operating revenues averaged less 
that $500,000 over a consecutive three year period; pro- 
vided in Subsection A that rates become effective without 
hearing if filed by a public utility with equal to or fewer 
than an aggregate of one thousand five hundred connec- 
tions in any district or division averaged over the previ- 
ous three consecutive years; provided in Subsection A that 
the commission shall hold a hearing if a protest is signed 
by ten percent of ratepayers or twenty-five ratepayers, 
whichever is more, if the commission determines there is 
just cause for reviewing the proposed rates; added the def- 
inition of "service connection" in Subsection A to include 
a metered hookup to the utility's water system or a sewer 
tap to the utility's wastewater system; changed "annual 


operating revenues" to "service connection revenues" in 
Subsection A; provided in Subsection A that nothing shall 
prevent a utility from filing for a rage change’ pursuant 
to any other rule or procedure of the commission; added 
Subsection B to provide for rates changed by a public util- 
ity with more than an aggregate of one thousand five hun- 
dred service connections and fewer that an aggregate of 
five thousand service connections; added Subsection C to 
provide for rate increase of up to two percent without a 
hearing by a public utility that has fewer than an aggre- 
gate of five thousand service connections and that meets 
the criteria of Subsection C. 

The 1987 amendment, effective June 19, 1987, desig- 
nated the existing language as Subsection A (there is no 
Subsection B), substituted "this section" for "this act" near 
the beginning of the second sentence, added the present 
last sentence and made minor language changes through- 
out the section. 


62-8-8. Inspection and supervision fee, 


Each utility doing business in this state and subject to the control and jurisdiction of the com- 
mission with respect to its rates or service regulations shall pay annually to the state a fee for the 
inspection and supervision of such business in an amount equal to five hundred six thousandths 
percent of its gross receipts from business transacted in New Mexico for the preceding calendar 
year. That sum shall be payable on or before the first day of April in each year. An inspection and 
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supervision fee:shall be paid by utilities in addition to all property, franchise, license, intangible 
and other taxes, fees and charges provided by law. No similar inspection ‘and supervision fee shall 
be measured by the amount of the gross receipts of'such utility for the calendar year next preced- 
ing the date fixed in this‘section for the payment of the fee: In the case of utilities engaged in inter- 
state business, the inspection and supervision fee shall be measured by the gross receipts of those 
utilities from intrastate business only for that preceding calendar year and not in any respect 
upon receipts derived wholly or in part from interstate business. No inspection and supervision fee 
shall be charged on the gross receipts from the sale of gas, water or ost aca toa ges regulated 


by the commission for resale to the pig 


History: 1953 Compi, § 68-6-8, saunas roe Laws»: 


1967, ch. 96,°§ 6; 1992, ch, 22, § 1; 2003, ch..14, § 21; 
2005, ch. 339, § 5. 

Repeals and reenactments. — Laws 1967, ch. 96, § 
6, repealed 68-6-8, 1953 Comp., relating to:inspection and. 
supervision fees, and enacted the above section. 


The 2005 amendment, effective July 1, 2005, changed 


the date the sum is payable from the last day of February 
to the first;day of April. ' 


The 2003 amendment, effective July : 2003, substi. ‘ 


tuted "fee" for "fees" in the section heading, in the first 


sentence, substituted "five hundred six thousandths" for» 


"one-half of one" following "an: amount equal to", deleted 
"In calendar year 1992, that sum shall be payable in equal 


quarterly installments on or before the last day of Febru- . 


ary, May, August and November, respectively. Thereafter" 
preceding "That sum shall", substituted "An inspection 
and supervision fee shall be paid by utilities:in addition 
to" for "Inspection and supervision fees shall be paid by 
such utilities in addition to any and" preceding "all prop- 


erty, franchise", deleted "now or hereafter" preceding "pro-.. 


vided by law", in the final and penultimate sentences _sub- 
stituted "the inspection and supervision fee" for "the fees". 

The 1992 amendment, effective March 5, 1992, sub- 
stituted the present second and third sentences for the 
former second sentence, which read "Said sum shall be 
payable in equal quarterly installments on or before the 
last day of February, May, August and November in each 
year" and made stylistic changes. 


ANNOTATIONS 


Recovery: of costs of prudency review audit. — 
Where a public utility applied for an emergency fuel and 
purchased power cost adjustment clause; the public regu- 
lation commission approved the fuel and purchased power 
cost adjustment clause; to ensure the proper administra- 
tion of the fuel and purchased power costs adjustment 
clause and to ensure that the public utility's electric power 
was generated at the lowest reasonable cost, the commis- 
sion required the public utility to pay: the costs of an inde- 
pendent prudency review of its fuel and purchased power 
costs. by auditors selected by and under the direction of 


the commission; and the commission permitted the pub- 
lic utility. to|treat all prudency review costs.paid by the 
public utility as a regulatory asset which could be recov- 
ered from the public utility's ratepayers through the pub- 
lic utility's base rates, the costs of the prudency review 
audit were a legitimate operating expense of the public 
utility and could be recovered through its base rates, Al- 
buquerque Bernalillo Co. Water Util. Auth. v. NMPRC, 
2010-NMSC-013, 148 N.M. 21, 229 P.3d 494. 
_Fees permitted for prior year's services. — The 
commission has authority to assess and collect inspection 
and supervision fees for the preceding year, despite the 


fact that, during the year the fees are actually assessed 


and become payable, the utility is no longer doing busi- 
ness in New Mexico. United Waterworks, Inc. v, N.M. Pub. 
Util. Comm'n, 2000-NMCA-057, 129'N.M. 262, 5 P.3d 584, 

Legislative intent is that fees collected go to the 
state, not to any specific fund. Once deposited with the 
state, in the general fund, they may be appropriated by 
the legislature as it sees fit. Thus, the commission is only 
entitled for its operation to such money generated by the 
fees collected pursuant to this section as the legislature 
may appropriate. The commission may not expend the en- 
tire amount received. 1978 Op. Att'y Gen. No. 78-10. 

Ree calculated at beginning of year based on past 
year’ s receipts. — Under this section the fee to be paid 
in any given year is calculated at the beginning of the year 
on the basis of gross receipts for the past year. It is only 
the payment of the fee which is permitted to be spread 
throughout the year. 1967 Op. Att'y Gen, No. 67-96, 

Where utility operates only for part of a year, it 
is liable for the full annual fee. 1948-44 Op. Att'y Gen. 
No. 43-4266 (rendered under former statute). 

Effect of disposing of major part of holdings. — 
Where utility disposes of a major part. of its holdings, the 
fees for the remaining holdings will be based upon gross 
receipts of such remaining holdings for the previous year. 
1943-44 Op. Att'y Gen, No. 43-4266 (rendered under for- 
mer statute). : 

First fees paid by rural electric cooperatives. 
1961-62 Op. Att'y Gen. No, 62-16 (rendered under former 
statute). . 


62-8-9. Disposition of funds; interest and penalty on late payments. 


A. All fees and money collected under the provisions of the Public Utility Act [Chapter 62, 
Articles 1 through 6 and 8 through 18 NMSA 1978], including fees provided for in Section 62-13-2 
NMSA 1978 and including fees and charges for inspection and supervision, for stenographic ser- 
vices and for transcripts of evidence, shall be remitted’ by the commission to the state treasurer 
not later than the day following receipt. Payments provided for in the Public Utility Act shall be 
obligatory upon all utilities subject to the Public Utility Act. 

B. When a fee is not paid on the date it is due, interest shall be paid to the state on the 
amount due. The interest on the amount due shall start to accrue on the day following the due 
date and will continue to accrue until the total amount due is paid. The rate of interest on a late 
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fee payment shall be fifteen percent per year, computed at the rate of one and one-fourth percent 


per month. 


C. In addition to any interest due on a late fee payment, a gente shall be paid to the state for 
failure to pay the fee when it was due. The penalty imposed shall be two oe of the amount of 


the fee due. 


D. The attorney rere in the name of the state, shall bring suit to collect fees; interest and 


penalties that remain unpaid. 


History: 1953 Comp., § 68-6-9.1, enacted by Laws 
1957, ch. 25, § 1; 1992, ch. 23, §.1. 

Compiler's notes. — Sections 62-8-1 to 62-8-9 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs,, 100 N.M, 224, 668 P.2d 1101 (1983), Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second’time, however, 


that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2008. 

The 1992 amendment, effective July 1, 1992, added 
the present catchline; added the Subsection A designa- 
tion; in Subsection A, made a section reference substitu- 
tion, inserted "inspection and supervision, for", deleted 
the former last sentence, relating to failure, neglect or 
refusal of a utility to pay on the date it is due, and made 
stylistic changes; and added Subsections B, C, and D, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 73B 
C.J.S. Public Utilities § 65. 


62-8-10. Utility service; seriously ill individuals. | 


Utility service shall not be discontinued to any residence where a seriously or chronically ill 
person is residing if the person responsible for the utility service charges does not have the fi- 
nancial resources to pay the charges and if a licensed physician, physician assistant, osteopathic 
physician, osteopathic physician's assistant or certified nurse practitioner certifies that discon- 
tinuance of service might endanger that person's health or life and the certificate is delivered to 
a manager or officer of the provider of the utility service at least two days prior to the due date 
of a billing for service. The commission shall provide by rule the procedure necessary to carry out 
this section. 


History: 1978 Comp., § 62-8-10, enacted by Laws ANNOTATIONS 


2000, ch, 88, § 2. 

Repeals and reenactments. — Laws 2000, ch. 88, § 
2 repealed former 62-8-10 NMSA 1978, as amended by 
Laws 1993, ch. 282, § 34, relating to the discontinuance of 
utility service to seriously ill persons, and enacted a new 
section, effective nent 7, 2000. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of electric utility to nonpatron for interruption or fail- 
ure of power, 54 A.L.R.4th 667. 

Debtor's protection under 11 USCS § 366 against utility 
service cutoff, 83 A.L.R. Fed. 207. 


62-8-11. Consumer information; disclosure prohibited. 


A. A public utility, as defined pursuant to Section 62-3-3 NMSA 1978, or its employees or 
agents shall not sell or disclose consumers' nonpublic personal information without the customer's 
permission or unless it is in accordance with standardized credit reporting practices, pursuant 
to the provisions of Chapter 56, Article 3 NMSA 1978 or the federal Fair Credit Reporting Act.or 
other reporting requirements imposed on the public utility. 

B. Exempted from the provisions of this section are: 

(1) the public regulation commission pursuant to the Public Utility Act [Chapter 62, Ar- 
ticles 1 through 6 and 8 through 13 NMSA 1978] and the Public Regulation Commission Act [8-8-1 
NMSA 1978] and rules adopted pursuant to those acts; or 

(2) an action by a government agency or an officer, employee or agent of an agency acting 
on behalf of the agency to obtain telephone records in connection with the performance of the of- 
ficial duties of the agency. 


Effective dates. — Laws 2007, ch. 90, § 2 made Laws 
2007, ch. 90, § 1 effective July 1, 2007. 


History: Laws 2007, ch. 90, § 1. 
Cross references, — For the federal Fair Credit Re- 
porting Act, see 15 U.S.C. § 1681 et seq. 


1035 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


62-8-12 ELECTRIC, GAS AND WATER UTILITIES |. 62-8-13 


62-8-12. Applications to expand transportation » 
electrification. 


A. No later than January 1, 2021, and thereafter upon “gt by i commission, but no more 
frequently than every two years, a public utility shall file with the commission an application to 
expand transportation electrification. Applications may include investments or incentives to facili- 
tate the deployment of charging infrastructure and associated electrical equipment that support 
transportation electrification, including electrification of public transit and publicly owned vehicle 
fleets, rate designs or programs that encourage charging that supports the operation of the electric 
grid and customer education and outreach programs that increase awareness of such programs 
and of the benefits of transportation electrification. © 

B. When considering applications for approval, the commission shall consider whether Bice in- 
vestments, incentives, programs and expenditures are: 

(1) reasonably expected to improve the public utility's electrical system efficiency, the 
integration of variable resources, operational flexibility and system utilization during off-peak 
hours; 

(2) reasonably expected to increase access to the use of electricity as a transportation fuel, 
with consideration given for increasing such access to low-income users and users in underserved 
communities; 

(3) designed to contribute to the reduction of air pollution and greenhouse gases; 

(4) reasonably expected to support increased consumer choices in electric vehicle charging 
and related infrastructure and services; allow for private capital investments and skilled jobs in 
related services; and provide customer information and education; 

(5) reasonable and prudent, as determined by the commission; and 

(6) transparent, incorporating public reporting requirements to inform program design 
and commission policy. 

C. A public utility that undertakes measures to expand transportation electrification pursu- 
ant to this section shall have the option of recovering the public utility's reasonable costs for the 
expansion through a commission-approved tariff rider or base rate or both. . 

D. The provisions of this section do not apply to a distribution cooperative organized pursuant 
to the Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA 1978]. 

K. As used in this section: ae 

(1) “low-income” means annual household adjusted gross income, as.defined in the Income 
Tax Act [Chapter 7, Article 2 NMSA 1978], of equal to or ‘less than two hundred percent of the 
federal poverty level; 

(2) "transportation électrificntion’ means the use of electricity from external sources to 
power all or part of passenger vehicles, trucks, buses, trains, boats or other equipment that trans- 
port goods or people; and 

(3) "underserved community" means an area in this state, including a county, munici- 
pality or neighborhood, or subset of such area, where the median income of the area is low- 
income. 


History: Laws 2019, ch. 196, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 196 contained no adjournment of the iegistnlaire. 
effective date provision, but, pursuant to N.M. Const., art. 


62-8-13. Application for grid modernization Chak dang 


A.A public utility may file an equplivetittt with the commission to approve tid modernization 
projects that are needed by the utility, or upon request of the commission. Applications may include 
requests for approval of investments or incentives to facilitate grid modernization, rate designs or 
programs that incorporate the use of technologies, equipment or infrastructure associated with 
grid modernization and customer education and outreach programs that increase awareness of 
grid modernization programs and of the benefits of grid modernization. Applications shall include 
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the utility's estimate of costs for grid modernization projects. Applications for grid modernization 
projects shall be filed pursuant to Sections 62-9-1 and 62-9-3 NMSA 1978, as applicable. 

B. When considering applications for approval, the commission shall review the reasonable- 
ness of a proposed grid modernization project and as part of that review shall consider whether 
the requested investments, incentives, programs and expenditures are: 

(1) reasonably expected to improve the public utility's electrical system efficiency, reliabil- 
ity, resilience and security; maintain reasonable operations, maintenance and ratepayer costs; and 
meet energy demands through’a flexible, diversified and distributed energy portfolio, including 
energy standards established in Section 62-16-4 NMSA 1978; 

(2) designed to support: connection of New Mexico's electrical grid ‘into regional energy 
markets and incréase New Mexico's capability to supply regional energy needs through export of 
clean and renewable electricity; 

. (8) reasonably expected to increase access tovand use of clean and: renewable energy, with 
consideration given for increasing access to low-income users and users in underserved communities; 

(4) designed to contribute to the reduction of air pollution, including greenhouse gases; 

(5) reasonably expected to support increased product and program offerings by utilities 
to their customers; allow for private capital investments and skilled jobs in related services; and 
provide customer protection, information or education; 

(6) transparent, incorporating public reporting requirements to inform project design and 
commission policy; and 

(7) otherwise consistent with the state's grid modernization planning process and priorities. 

C. Except as provided in Subsection D of this section, a public utility that undertakes grid 
modernization projects approved by the commission may recover its reasonable costs through an 
approved tariff rider or in base ratés, or by a combination of the two. Costs that are no greater 
than the amount approved by the commission for a utility grid modernization project are pre- 
sumed to be reasonable. A tariff rider proposed by a public utility to fund approved grid modern- 
ization projects shall go into effect thirty days after filing, unless suspended by the commission 
for a period not to exceed one hundred eighty days. If the tariff rider is not approved or suspended 
within thirty days after filing, it shall be deemed approved as a matter of law. If the commission 
has not acted to approve or disapprove the tariff rider by the end of the suspension period, it shall 
be deemed approved as a matter of law. 

D. Costs for a' grid modernization project that only benefits customers of an electric distribu- 
tion system shall not’be'recovered from customers served at a level of one hundred ten thousand 
volts or higher from an electric transmission system in New Mexico. 

EK. The provisions of this section do not apply to a distribution cooperative organized pursuant 
to the Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA 1978]. 

F. As used in this section, "grid modernization" means improvements to electric distribution 
or transmission infrastructure through investments in assets, technologies or services that are 
designed to modernize the electrical system by enhancing electric distribution or transmission 
grid reliability, resilience, interconnection of distributed energy resources, distribution system ef- 
ficiency, grid security against cyber and physical threats, edi a ‘service or energy efficiency and 
conservation and includes: 

(1) advanced metering infrastructure and absboiated communications networks; 

(2) intelligent grid devices for real time or near-real time system and asset information; : 

(3) automated control: Bystems for electric transmission and distribution circuits and sub- 
stations; 

(4) high-speed, oie: Tabard ohn drieatlond networks for grid device data exchange and 
remote and automated control of devices; 

(5) distribution system hardening projects for circuits and substations designed to reduce 
service outages or service restoration sities but does hot include the conversion of overhead tap 
lines to underground service; 

(6) physical security measures at: critical distribution substations; 

(7) cybersecurity measures; 

(8) systems or technologies that: enhance ¢ or improve distribution system planning capa- 
bilities by the public utility; 1 
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(9). technologies to enable demand response; 

(10) energy storage systems and microgrids that support circuit- level grid stability, power 
quality, reliability or resiliency or provide temporary backup energy supply; 

(11) infrastructure and equipment necessary to support electric vehicle charging or the 
electrification of community infrastructure or industrial production, ohare agoe or transportation; 


and 


(12) new customer information platforms designed a provide initia customer access, 
greater service options and expanded access to energy usage information. 


History: Laws 2020, ch. 15, § 3; 2021, ch. 110, § 1. 

The 2021 amendment, effective April 6, 2021, clarified 
that grid modernization projects may include distribution 
system hardening projects for circuits and substations 
designed to reduce service outages or service restoration 
times, but does not include the conversion of overhead tap 


lines to underground service; in Subsection F, Paragraph 
F(5), after "projects for circuits", deleted "not including the 
conversion of overhead tap lines to underground service", 
and after "restoration times", added "but does not include 
the conversion of overhead tap lines to underground ser- 
vice", 


ARTICLE 9 
Utility Franchise 

Sec. Sec, 
62-9-1. New construction; ratemaking principles. 62-9-3.2. Application for determination of right-of-way 
62-9-1,1. Additional authority with respect to water and width. 

sewer utilities, 62-9-4. Authority exercised. 
62-9-2, Applications by utilities brought under the Public  62-9-5. Abandonment of service. 

,, Utility Act. 62-9-6. . Certificates; application; issuance. 
62- 9. 2. 1, Applications by sewer utilities brought under 62-9-7. Legislative declaration; voluntary service agree- 

the Public Utility Act. ments. 


62-9-3, Location control; limitations, 
62-9-3,1, Limited regulation of certain jointly owned 
generation facilities. 


62-9-1. New construction; ratemaking principles. 


A. No public utility shall begin the construction or operation of any public utility. plant or 
system or of any extension of any plant or system without first obtaining from the commission a 
certificate that public convenience and necessity require or will require such construction or op- 
eration, This section does not require a public utility to secure a certificate for an extension within 
any municipality or district within which it lawfully commenced operations before June 13, 1941 
or for an extension within or to territory already served by it, necessary in the ordinary course of 
its business, or for an extension into territory contiguous to that already occupied by it and that 
is not receiving similar service from another utility. If any public utility or mutual domestic water 
consumer association in constructing or extending its line, plant. or system unreasonably inter- 
feres or is about to unreasonably interfere with the service or system of any other public utility or 
mutual domestic water consumer association rendering the same type of service, the commission, 
on complaint of the public utility or mutual domestic water consumer association claiming to be 
injuriously affected, may, upon and pursuant tothe applicable procedure provided in, Chapter 62, 
Article 10 NMSA 1978, and after giving due regard to public convenience and necessity, including 
reasonable service agreements between the utilities, make an order and prescribe just and rea- 
sonable terms and conditions in harmony with the Public Utility Act [Articles 1 through 6 and 8 
through 13 of Chapter 62 NMSA 1978] to provide for the construction, development and extension, 
without unnecessary duplication and economic waste. 

B. Ifa certificate of public convenience and necessity is required pursuant to this section for 
the construction or extension of a generating plant or transmission lines and associated facilities, 
a public utility may include in the application for the certificate a request that the commission 
determine the ratemaking principles and treatment that will be applicable for the facilities that 
are the subject of the application for the certificate, If such a request is made, the commission 
shall, in the order granting the certificate, set forth the ratemaking principles and treatment that 
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will be applicable to the public utility's stake in the certified facilities in all ratemaking proceed- 
ings on and after such time as the facilities are placed in service. The commission shall use the 
ratemaking principles and treatment specified in the order in all proceedings in which the cost of 
the public utility's stake in the certified facilities is considered. If the commission later decertifies 
the facilities, the commission shall apply the ratemaking principles and treatment specified in 
the original certification order to the costs associated with the facilities that were incurred by the 
public utility prior to decertification: 

C. The commission may approve the application for the certificate without a formal hearing if 
no protest is filed within sixty days of the date that notice is given, pursuant to commission order, 
that the application has been filed. The commission shall issue its order granting or denying the 
application within nine months from the date the application is filed with the commission. Failure 
to issue its order within nine months is deemed to be approval and final disposition of the appli- 
cation; provided, however, that the commission may extend es time for granting approval for an 
additional six months for good cause shown. 

D. Inan application for a certificate of public convenience and necessity fap an energy storage 
system, the commission shall approve energy storage systems that: _ 

(1) reduce costs to ratepayers by avoiding or deferring the need for investment in new gen- 
eration and for upgrades to systems for the transmission and distribution of energy; 

(2) reduce the use of fossil fuels for meeting demand during peak load periods and for pro- 
viding ancillary services; 

(3) assist with ensuring grid reliability, including transmission and distribution system 
stability, while integrating sources of renewable energy into the grid; 

(4) support diversification of energy resources and enhance grid security; 

(5) reduce greenhouse gases and other air pollutants resulting from power generation; 

(6) provide the public utility with the discretion, subject to applicable laws and rules, to 
operate, maintain and control energy storage systems so as to ensure reliable and efficient service 
to customers; and 

(7) are the most cost effective among feasible alternatives. 

E. As used in this section: 

(1). "energy storage system" means methods’ and technologies used to store electricity; and 

(2) "mutual domestic water consumer association" means an association created and orga- 
nized pursuant to the provisions of: 

(a) Laws 1947, Chapter 206; Laws 1949, Chapter 79; or Laws 1951, Chapter 52; or 
(b) the Sanitary Projects Act [Chapter 3, Article 29 NMSA 1978]. 


History: Laws 1941, ch. 84, § 46; 1941 Comp., § 72- The 2005 amendment, effective July 1, 2005, added 
701; 1953 Comp., § 68-7-1; Laws 1965, ch. 289, § 10; Subsection B to provide for the determination of the rate 
1967, ch. 96, § 1; 1990, ch. 95, § 1; 2000, ch, 51, § 1; 2005, making principles and treatment that will be applicable 
ch. 340, § 1; 2019, ch. 65, § 25, for a facility that is subject to a certificate of public conve- 

Compiler's notes. — Sections 62-9-1 to 62-9-7 of the nience and necessity; and added Subsection C to provide 
Public Utility Act are still effective as the repeal of Chap- for the approval of the certificate of public convenience 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- and necessity without a hearing. 
fective July 1, 2003 Chapter 108, Section 82 was repealed The 2000 amendment, effective May 17, 2000, desig- 
prior to taking effect by Chapter 23, Section 1, Laws 2003. nated the existing provisions of the section as Subsection 
Although Laws. 2003, Chapter 336, Section 8, amended A, and in Subsection A deleted "after the effective date 
Laws 1998, Chapter 82, as amended, an amendment of a of this 1941 act" following "No public utility shall" in the 
repealed section is ineffective. See Quintana v. N.M. Dep't first sentence, substituted "June 13,1941" for "the effec- 
of Corrs,, 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, tive date of this 1941 act" in the second sentence, deleted 
Chapter 416, Section 5 also repealed Laws 1998, Chap- "Notwithstanding any other provision of the Public Util- 
ter 108, Section 82, as amended, a second time, however, ity Act, as amended, or any privilege granted under that 
that repeal is of no effect as the section had previously act" from the beginning of the third sentence, and added 
been repealed by Chapter 23, Section 1, Laws 2003, Subsection B. 

The 2019 amendment, effective June 14, 2019, pro- The 1990 amendment, effective May 16, 1990, in- 
vided guidelines for the public regulation commission serted "or mutual domestic water consumer association" 
when reviewing for approval an application for a certifi- following “public utility" in three places, substituted 
cate of public convenience and necessity for an energy stor- "Chapter 62, Article 10 NMSA 1978" for "Sections 68-8-1 
age system, and defined "energy storage system; added a through 68-8-16 New Mexico Statutes Annotated, 1953 
new Subsection D and redesignated former Subsection D Compilation" in the third sentence and made numerous 
as Subsection E; in Subsection E, added a new Paragraph stylistic changes throughout the section. 


E(1) and redesignated former Paragraphs E(1) and E(2) as 
Subparagraphs E(2)(a) and E(2)(b), respectively. 
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ANNOTATIONS. 


Constitutionality. — The preference in this sec- 


tion indicated by its protection: of mutual domestic wa- 


ter consumer associations from invasion by a regulated. 


utility but not from an unregulated utility does not lack 
a rational basis, and an argument that it unconstitution- 
ally discriminates against the invaded utility solely on 
the basis of the status of the invader was without merit, 
Morningstar Water Users Ass'n v. N.M. Pub. Util. Comm'n, 
1995-NMSC-062, 120 N.M. 579, 904 P.2d 28 (decided prior 
to 2000 amendment), 

Deference to. commission interpretation. — The 
court will defer to the public regulation commission's in- 


terpretation of the ambiguous phrase ' ‘unreasonably in- © * 
terfere with the service or system" because the public reg- | 


ulation commission has policy-making authority to plan 
and coordinate the activities of New Mexico public utili- 
ties and because the public regulation commission has de- 
veloped the expertise to understand the operation of pub- 
lic utilities. Dofia Ana Mut. Domestic Water Consumers 
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and necessity, and provides that the holder of a certifi- 


cate need not get a permit for extensions within a district 


where it has lawfully commenced operations, or to ter- 
ritory being served by it and necessary in the ordinary 


course of its business. N.M. Elec, Serv, Co. v, Lea Cnty. Elec. 
Coop., 1966-NMSC-046, 76 N.M, 434, 415 P.2d_ 556, cert. 


denied, 385 U.S. 969, 87 S, Ct. 506,17 L. Ed. 2d 433. 
New certificate not required for service to few 
transferred ‘customers, — It is not required that util- 


_ ity obtain a new certificate for the purpose of providing 


service to.a few customers who are to be transferred to 
it from another utility. Gonzales v. Pub. Serv. Comm' n, 


> 1985-NMSC-038, 102 N.M. 529, 697 P.2d 948, 


1967 amendment to. this section did not annul ap- 


pellant's certificate of public convenience and necessity 


which was valid at the date of amendment. Pub. Serv. Co. 
v. N.M. Pub. Serv, Comm'n, 1974-NMSC-045, 86 N.M. 255, 
522 P.2d 802. 

Other provisions govern revocation of certifi- 


' cate. — If the commission is assumed to have power to 


Ass'n v, N.M. Pub. Regulation Comm'n, 2006- NMSC-032, 


140 N.M. 6,:1389 P.3d 166. 


Interpretation of iuitreasshadlly. interfere vrittic 


the service or system". — The public regulation com- 
mission interpretation of the phrase "unreasonably in- 
terfere with the service or system", which presumes that 
all.contiguous territory, lies within a utility's "service or 
system", and its definition of "contiguous" to include ter- 


revoke a certificate, the authority as well as the procedure 
therefor is found in Sections 62-10-1 to 62-10-16 NMSA 
1978 rather than in Sections 62-9-1 and 62-9-4 NMSA 
1978, as contended by the commission. Pub, Serv. Co. v. 
N.M, Pub. Serv. Comm'n, 1974-NMSC-045, 86 N.M. 255, 
522 P.2d 802; N.M. Elec. Serv. Co. v, Lea Cnty. Elec. Coop., 
1966-NMSC-046, 76 N.M. 434, 415 P.2d 556, cert. denied, 


885 U.S. 969, 87 8, Ct. 506, 17 L. Ed. 2d 433 (1966). 


ritory within one-half mile of a public utility's pipes or | 


facilities are not arbitrary or capricious, Dofia Ana Mut. 
Domestic Water,;Consumers Ass'n v, N.M; Pub. Regulation 
Comm'n, 2006-NMSC-032, 140 N.M. 6, 189 P,8d 166, 

Substantial evidence of interference. — Evidence 
that encroachment by a competing public utility on the 
service area of an objecting public utility would interfere 
with the objecting public utility's physical system, plan- 
ning to provide future service and ability to realize econo- 
mies of scale for its customers is substantial evidence of 
interference with the service or system of the objecting 
public utility. Dofia Ana Mut. Domestic Water Consumers 
Ass'n v. N.M. Pub. Regulation Comm'n, 2006-NMSC-032, 
140 N.M. 6, 189 P.3d 166. 


' Commission cannot deny right to continue un- 
der valid certificate. — The commission cannot deny to 
service company its right to continue in the area covered 
by its certificate if its certificate has been exercised as re- 
quired by Section 62-9-4 NMSA 1978, or, in other words, 
if its certificate is valid in the area sought to be served by 
it, even though other public utilities have overlapping or 
conflicting certificates; furthermore, the commission can- 
not hold existing franchise rights null and void, nor can 
it make an order which would conflict with Section 62- 


_ 9-2 B NMSA 1978, which states that when certificates 


State engineer approval of water ‘rights obtained - 


by an encroaching public utility to be. used in disputed 
service area occupied by another public utility does not 
preclude the public regulation commission from entering 
an order denying the encroaching public utility the right 
to provide service,in the disputed area. Dofia,Ana Mut. 
Domestic Water Consumers Ass'n v. N.M. Pub. Regulation 
Comm'n, 2006-NMSC-032, 140 N.M, 6, 189 P.3d 166. 

Water users association not within commission's 
jurisdiction. — A water users association formed under 
Chapter 73, Article 5 NMSA 1978 was nota mutual do- 
mestic water consumer within the meaning of this section; 
further, absent any evidence showing the association was 
subject to the Public, Utility Act; it did not. come within the 
jurisdiction of the public utility commission (now public 
regulation commission). Morningstar Water Users Ass'n v, 
N.M. Pub. Util, Comm'n, 1995-NMSC-062, 120. N:M, 579, 
904 P.2d 28 (decided prior to 2000 amendment)... ;, 

City not within commission's jurisdiction, — A city 
operating a water facility which had not elected to. come 
under the Public Utility Act and which had a population 
of less than 200,000 was not ja public utility within the 
jurisdiction of the public utility commission (now public 
regulation. commission). Morningstar Water Users Ass'n v, 
N.M, Pub, Util. Comm' n, 1995-NMSC-062, 120 N.M, 579, 
904 P.2d 28 (decided prior to 2000 amendment), 

Certificate is needed for construction, but not for 
extensions where lawfully operating. — This section 
prohibits construction of any facilities for public utility 
service without first obtaining a certificate of convenience 
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granted utilities under that section overlap, certificates 
theretofore issued and exercised within the time required 
are valid under Section 62-9-4 NMSA 1978 and both utili- 
ties shall be permitted to continue service. Pub, Serv. Co. 
v. N.M. Pub. Serv, Comm'n, 1974-NMSC-045, 86 N.M, 255, 
522 P.2d 802; N.M. Elec, Serv. Co. v. Lea Cnty. Elec. Coop., 
1966-NMSC-046, 76 N.M., 434, 415 P.2d 556, cert. denied, 
385 U.S. 969, 87 S. Ct. 506, 17 L. Ed. 2d 433, 

Even though commission could find certificate void _ 
under this section. — A conclusion that the certificate of 
a public service company was null and void, if based upon 
proper findings, could probably be made in determining the 
issués in a hearing under this section as a necessary incident 
of the larger questions presented thereunder. Pub. Serv. Co, 
v. N.M. Pub, Serv. Comm'n, 1974-NMSC-045, 86 N.M. 255, 
522 P.2d 802; N.M. Elec. Serv. Co. v. Lea Cnty, Elec. Coop., 
1966-NMSC-046, 76 N.M. 434, 415 P.2d 556, cert. denied, 
385 U.S, 969, 87S: Ct. 506, 17 L. Ed, 2d 433. 

If holder does not exercise certificate in time. — 
A certificate of public convenience and necessity cannot 
be declared null and void in the absence of findings by 
the commission, based upon substantial evidence, that the 
certificate holder failed to exercise its right with diligence. 
Pub. Serv. Co. v. N.M. Pub. Serv, Comm'n, 1974-NMSC-045, 
86 N.M. 255, 522 P.2d 802; N.M. Elec. Serv, Co. v. Lea Cnty. 
Elec, Coop., 1966-NMSC-046, 76 N.M. 4384, 415 P.2d 556, 
cert. denied, 385 U.S. 969, 87 S. Ct. 506, 17 L. Ed. 2d 433, 

Formerly, section did not apply to rural elec- 
tric cooperatives. Socorro Elec, Coop. v. Pub. Serv. Co., 
1959-NMSC-105, 66 N.M. 3438, 348 Pd 88; 1957-58 Op. 
Att'y Gen. No. BT- 31. 

Section does not apply to water and sanitation 
districts. — Water and sanitation districts are not re- 
quired by statute to obtain a certificate of convenience 
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and necessity as are public utilities under the jurisdiction Validity of contract between public utilities other than 
of the commission. 1971 Op. Att'y Gen. No. 71-56 (decided carriers, dividing territory and customers, 70 A.L.R.2d 
prior to 2000 amendment). 1326. 

Law reviews. — For article, "Cost of Service Indexing: Public utility's right to recover cost of nuclear power 
An Analysis of New Mexico's Experiment in Public Utility plants abandoned before completion, 83 A.L.R.4th 183. 


Regulation," see 9 N.M.L. Rev. 287 (1979). 73B C.J.S. Public Utilities §§ 3, 66, 69, 99. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 36 Am: 

Jur. 2d Franchises §§ 6,7; 64 Am. Jur. 2d Public Utilities 

8§ 237, 277. 


62-9-1.1. Additional authority with respect to water and sewer utilities. 


A. Notwithstanding any other provision of the Public Utility Act [Chapter 62, Articles 1 
through 6 and 8 through 13 NMSA 1978], or any provision of the Municipal Code [Chapter 3 
NMSA 1978, except Article 66], or any privilege granted under either act, if any municipality that 
has not elected to come within the terms of the Public Utility Act, as provided in Section 62-6-5 
NMSA 1978, constructs or extends or proposes to construct or extend its water or sewer line or 
system or water pumping station or reservoir into a geographical area described in a certificate 
of public convenience and necessity granted by the commission to a public utility rendering the 
same type of service, the commission, on complaint of the public utility claiming to be injuriously 
affected thereby, shall, after giving notice to the municipality and affording the municipality an 
opportunity for a hearing with respect to the issue of whether its water or sewer line, plant or 
system actually intrudes or will intrude into the area certificated to the public utility, determine 
whether such intrusion has occurred or will occur. If the commission determines such an intrusion 
has occurred or will occur, the municipality owning or operating the water or sewer utility shall 
cease and desist from making such construction or extension in the absence of written consent of 
the public utility involved and approval of the commission. 

B. The authority and jurisdiction conferred by Subsection A of this section shall be in addition 
and cumulative to the independent authority of the commission to determine territorial disputes 
between public utilities and between mutual domestic water consumer associations and public 
utilities as provided in Section 62-9-1 NMSA 1978, which provisions shall govern the resolution of 
a territorial dispute between a municipality that has elected to come within the terms of the Public 
Utility Act, as provided in Section 62-6-5 NMSA 1978, and any other public utility rendering the 
same type of service. Provided, however, in the event that a certificate of public convenience and 
necessity granted to such a municipality overlaps, or conflicts with, a valid certificate previously 
issued by the commission and exercised within the term required under Section 62-9-4 NMSA 
1978, the municipal utility shall be permitted to continue operation of its plant, line and system in 
existence upon the effective date of this 1991 act and the other public utility may continue service 
in the area covered by its certificate, subject to the other provisions of the Public Utility Act. 

C. For purposes of this section,""municipality" means any municipality that has a population of 
more than two hundred thousand as determined in the most recent federal decennial census and 
is located in a class A county. 


History: Laws 1991, ch. 143, § 2. regulation commission issued the public utility a certifi- 
Compiler's notes. — Sections 62-9-1 to 62-9-7 of the cate of public convenience and necessity authorizing the 
Public Utility Act are still effective as the repeal of Chap- public utility to provide water in an area outside the lim- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- its of the municipality; the municipality later annexed 
fective July 1, 2003 Chapter 108, Section 82 was repealed three undeveloped tracts of land within the public utility's 
prior to taking effect by Chapter 23, Section 1, Laws 2003. certified area, subdivided the land and ‘committed itself 
Although Laws 2003, Chapter 336, Section 8, amended to provide water to the subdivision; and ‘the municipal- 
Laws 1998, Chapter 82, as amended, an amendment of a ity had not elected to become subject to the Public Utili- 
repealed section is ineffective. See Quintana v. N.M. Dep't ties Act, Section 62-1-1. NMSA 1978 et seq., and did not 
of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983). Laws 2003, have a population of more than 200,000, the public util- 
Chapter 416, Section 5 also repealed Laws 1998, Chap- ity's certificate of public convenience and necessity did not 
ter 108, Section 82, as amended, a second time, however, prevent the municipality from competing with the public 
that repeal is of no effect as the section had previously utility in the certified area because the municipality was 
been repealed by Chapter 23, Section 1, Laws 2003, not subject to the Public Utilities Act. Moongate Water Co., 
Ine. v.,City of Las Cruces, 2018-NMSC-018, 302 P.3d 405, 
ANNOTATIONS aff'g 2012-NMCA-003, 269 P.3d 1. 


Certificate of convenience and necessity did 


FBR OF munlerpelity Provide service We tie not grant exclusive service rights against a small 


certified area of a public utility. — Where the public 
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municipality. — A certificate of public convenience and had a population of less than two hundred thousand and 
necessity issued by the public regulation commission does had not elected to be subject to the Public Utility Act, the 
not grant a public utility service rights against a: mu- certificate of convenience and necessity did not give the 
nicipality that has‘a population less than or equal to two public utility exclusive service rights in the area against 
hundred thousand people and that has not elected to be the municipal water system: Moongate Water Co.; Inc. 
subject to the Public Utility Act. Moongate Water Co., Inc. v. City of Las Cruces, 2012-NMCA-003, 269 P.3d 1; cert. 
v. City of Las Cruces, 2012-NMCA-003, 269 Pad 1, cert. granted, 2012-NMCERT-001. 
granted, 2012-NMCERT-001. City not within commission's jurisdiction. x i city 
Where a privately owned and regulated public utility operating a water facility which had not elected to come 
company held a certificate of convenience and necessity under the Public Utility Act and which had a population 
issued by the public regulation commission to provide of less than 200,000 was not a public utility within the 
water service to residents in‘'an area of new residential jurisdiction of the public utility commission (now public 
subdivisions; a municipality annexed the area, extended regulation commission). Morningstar Water Users Ass'n v, 
its water utility infrastructure into the area as part of its N.M., Pub. Util. Comm'n, 1995-NMSC-062, 120 N.M. 579, 
municipal water utility system, and began providing wa- 904 Fed, 28. 


ter service to residents in the area; and the municipality 


62-9-2. Applications by utilities brought under the Public Utility Act. 


A. Within sixty days after the effective date of this 1967 act, each utility brought within the 
jurisdiction of the commission by virtue of this 1967 act shall file with the commission an applica- 
tion, in such form as may be prescribed by the commission, for a certificate of public convenience 
and necessity covering its present plant, lines and system. Upon proof of the existence and opera- 
tion of the plant, lines and system upon the effective date of this 1967 act, the commission shall 
grant the certificate to the utility. 

B. In the event the certificate granted a utility under Subsection A of this section overlaps or 
conflicts with a valid certificate heretofore issued by the commission and exercised within the time 
required under Section 62-9-4 NMSA 1978, both certificates shall be valid and both utilities shall 
be permitted to continue service subject to the other provisions of the Public Utility Act [Chap- 
ter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], as amended. 


[i Bti 


History: 1953 Comp., § 68-7-1.1, enacted by Laws Application covering existing facilities must be 
1967, ch. 96, § 7; 1993, ch. 282, § 35. granted. — Upon timely filing of an ‘application for a 

Repeals and reenactments, — Laws, 1967, ch. 96, § certificate of public convenience and necessity to cover a 
7, repealed 68-7-1.1, 1953 Comp., relating to applications cooperative's. "present plant, lines and system" and upon 
by utilities covered by the Public Utility Act by virtue of proof that the same are in existence and operating, the 
Laws 1961, ch. 89, and enacted the above section. «' ; certificate so applied for must be granted. Lea Cnty. Elec. 

Compiler's notes. — The words "this-1967 act," ap- Coop. v. N.M, Pub. Serv. Comm'n, 1965-NMSC-057, 75 
pearing in Subsection A, refer to Laws 1967, ch. 96, com- N.M. 191, 402 P.2d 377, cert. denied, 385 U.S. 969, 87 S. Ct. 
piled as 62-3-1 to 62-3-4, 62-6-8, 62-8-8, 62-9-1, 62-9-2 and 506, 17 L. Ed. 2d 433 (1966) (decided under former Briar 
62-9-6 NMSA 1978: provision). 

Seetions 62-9-1 to 62-9-7.0f the Public Utility Act are Regardless of, conflicting or overlapping certifi. 
still effective as the repeal of Chapter 62, Article 6 by cates, — The commission cannot deny to service company 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 its right to continue in the area covered by its certificate 
Chapter 108, Section 82 was repealed prior to taking ef- if its certificate has been exercised as. required by Sec- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws . tion 62-9-4 NMSA.1978, or, in other words, if its certifi- 
2008, Chapter 336, Section 8, amended Laws 1998, Chap- cate is valid in the area sought to be served by, it, even 
ter 82, as amended, an amendment of a repealed section is though other public utilities have overlapping or conflict- 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. ing certificates; furthermore, the commission cannot hold 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- existing franchise rights null and void, nor can it make an 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, order which would conflict with this section, which states 
as amended, a second time, however, that repeal is of that when certificates granted utilities under this sec- 
no effect as the section had previously been repealed by tion overlap, certificates theretofore issued and exercised 
Chapter 23, Section 1, Laws 2008. within the time required are valid under Section 62-9-4 

The 1993 amendment, effective June 18, 1998, in NMSA 1978 and both utilities shall be permitted to con- 
Subsection A, deleted "public service" following "jurisdic- tinue service. Public Serv, Co. vu.N.M. Pub. Serv. Comm'n, 
tion of" and made stylistic changes; and substituted "Sec- 1974-NMSC-045, 86 N.M, 255, 522 P.2d 802; N.M. Elec. 
tion 62-9-4 NMSA 1978" for "Section 68-7-2 New Mexico Serv, Co. v. Lea Cnty. Elec. Coop., 1966-NMSC-046, 76 
Statutes Annotated, 1953 Compilation" in Subsection B, N.M, 484, 415 P.2d 556, cert. denied, 385 U.S. 969, 87S. Ct. 


506, 17 L. Ed. 2d 438, 


ANNOTATIONS ( New certificate and conflicting or overlapping 

Certificate cannot be held void unless not exer- certificate are both valid. — Subsection B provides 
cised diligently. — A certificate of public convenience that both the certificate so granted as well as any pre- 
and necessity cannot be declared null and void in the ab- existing certificate overlapping or conflicting with that 
sence of findings by the commission, based upon substan- granted to the cooperative shall be valid and the service 
tial evidence} that the certificate holder failed to exercise under both shall continue. No suggestion of delineation 
its right with diligence. Public Serv. Co. v. N.M. Pub. Serv. of areas or territory served or to be served is contained 
Comm'n, 1974-NMSG-045, 86 N.M. 255, 622 P.2d 802. in the plain language used by the legislature. Lea Cnty. 
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Elec. Coop, v. N.M. Pub, Serv. Comm'n, 1965-NMSC-057, 


-S-Ct, 506,17 L. Ed. 2d 483 (1966) (decided under former 
75 N.M. 191, 402 P.2d 377, cert. denied, 385 US, 969, 87 


_ similar provision), 


62 9-2.1. ‘Applicattorie by sewer utilities brought cider the Public 
Utility Act. — , 


Within six months after the effective aie of tives 1987 snefeindtivahie to the Public Utility Act 
[Chapter 62, Articles 1 through 6:and 8 through 13 NMSA 1978], each sewer utility brought within 
the jurisdiction of the commission by virtue of'these 1987 amendments to the Public Utility Act 
shall file with the commission an application, in such form as may be prescribed:by the commis- 
sion, for a certificate of public convenience and necessity covering its present plant, lines and 
system. Upon proof of the existence and operation thereof upon the effective date of these 1987 
amendments to the Public Utility Act, the commission shall grant to the utility such certificate. 
The commission ‘shall enter upon a hearing to determine whether the rate or rates of such a sewer 
utility in effect on the effective date of these amendments to the Public Utility Act are just and 
reasonable pursuant to Subsection D of Section 62-8-7 NMSA 1978 upon the filing with the com- 
mission of protests signed by ten: percent or more of the ratepayers receiving sewer service from 
such a‘sewer utility. For purposes of this section, each person who receives a separate bill equals 
one ratepayer and each person who receives multiple bills equals one ratepayer. The protest shall 
be signed by the person in whose name service is carried. The protests shall be filed no later 
than sixty days after the filing with the commission of an application by the sewer utility for a 
certificate of public convenience and necessity as prescribed by this section. Each sewer utility fil- 
ing an application for.a certificate of-public convenience and necessity under this section shall be 
required at the time’of filing to give written notice to its ratepayers of the filing of its application 
and the tras aye ignite to protest its rates under this section. 


History: Laws 1987; ch. 52, § 4; 1993, ch, 282, § 36. 

Compiler's notes. —.The terms "these amendments" 
and "these 1987 amendments," referred to throughout the 
first three sentences, apparently mean Laws 1987, ch. 52, 
which appears as Sections 62-3-2.1, 62-3-3, 62-8-7.1 and 
62-9-2.1 NMSA 1978. ; 

Sections 62-9-1 to 62-9-7 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 836, Section 8, aménded Laws 1998, Chap- 


ineffective; See Quintana v. N.M. Dep't of Corrs,, 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

The 1993 amendment, effective June 18, 1993, in the 
first sentence, inserted "1987" preceding "amendments" 
and substituted "the commission" for "the public service 
commission"; made a stylistic change in the second sen- 
tence; and substituted "The commission" for "The public 


service commission" at the beginning of the third sentence. 
ter 82,.as amended, an amendment of a repealed section is 


62-9-3. Location control; limitations. 


A... The legislature finds that it,is,in the public interest to consider any adverse effect upon the 
environment and upon the quality of life of the people of the state that;may occur due to plants, 
facilities.and transmission lines needed to supply present and future electrical services. It is recog- 
nized that such plants, facilities and transmission lines will be needed to meet growing demands 
for electric services and cannot be built without in some way affecting the physical environment 
where these plants, facilities and transmission lines are located. The legislature therefore declares 
that it isthe purpose of this section to provide for the supervision and control by the commission 
of the location within this state of new plants, facilities and transmission lines for the generation 
and transmission. of electricity for sale to the public. 

B.A person, including any municipality, shall not: begin the construction of any plant designed 
for or capable of operation at a capacity of three hundred thousand kilowatts or more for the gen- 
eration of electricity for sale to the public within or without this state, whether or not owned or 
operated by a person that is a public utility subject.to regulation. by the commission, or of trans- 
mission lines in connection with such a plant,.on a location within this state unless the location 
has been approved by the commission. For the purposes of this section, "transmission line" means 
any electric transmission line and associated facilities designed for or capable of operations at a 
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nominal voltage of two hundred thirty kilovolts or more, to be constructed in connection with and 
to transmit electricity from a new plant for which approval is required. 

C. Application for approval shall contain all information required by the commission to make 
its determination, be made in writing setting forth the facts involved and be filed. with the:com- 
mission. The commission shall, after a public hearing and upon notice as the commission may 
prescribe, act upon the application. The commission may condition its approval upon a demonstra- 
tion by the applicant that it has received all necessary air and water quality permits. A public 
utility regulated by the commission may submit an application pursuant to Section 62-9-1 NMSA 
1978 for a certificate of public convenience and necessity prior to filing an application for location 
approval pursuant to this section in order to determine the need for the generating plant or trans- 
mission line prior to determination of the appropriate location. 

D, Approval shall not be required for additions to or modifications of an existing plant or trans- 
mission line. 

E. The commission shall approve the application for the location of the generating plant unless 
the commission finds that the operations of the facilities for which approval is sought will not be in 
compliance with all applicable air and water pollution control standards and regulations existing 
or will unduly impair system reliability. The commission shall not require compliance with perfor- 
mance standards other than those established by the agency of pate state having jurisdiction over 
a particular pollution source. 

F, The commission shall approve e the Branlinatiia for the lecethols of the transmission lines un- 
less the commission finds that the location will unduly impair important environmental values or 
the operation of the proposed transmission lines will unduly impair power system reliability. ° 

G. An application shall not be approved pursuant to this section that violates an existing state, 
county or municipal land use statutory or administrative regulation unless the commission finds 
that the regulation is unreasonably restrictive and compliance with the regulation is not in the 
interest of the public convenience and necessity, in which event and to the extent found by the 
commission, the regulation shall be inapplicable and void as to the siting. When it becomes appar- 
ent to the commission that an issue exists with respect to whether a regulation is unreasonably 
restrictive and compliance with the regulation is not in the interest of public convenience and ne- 
cessity, it shall promptly serve notice of that fact by certified mail upon the agency, board or com- 
mission having jurisdiction for land use of the area affected and shall make the agency, board or 
commission a party to the proceedings upon its request and shall give it an opportunity to respond 
to the issue. The judgment of the commission shall be conclusive on all questions of siting, land 
use, aesthetics and any other state or local requirements affecting the siting. 

H. A public utility subject to the jurisdiction of the commission may elect to file an application 
pursuant to this section with the commission for location approval of an electric transmission line 
or associated facilities designed for or capable of operation at a nominal voltage of one hundred 
fifteen kilovolts or more but less than two hundred thirty kilovolts if: : 

(1) the public utility files an application for construction, extension, rebuilding or improve- 
ment of the electric transmission line or associated equipment under any applicable Sony or 
municipal land use statute, ordinance or administrative regulation; and 

(2) the agency, Board or commission of the county or municipality disapproves the applica- 
tion. For purposes of this subsection, "disapprove" means the failure of the county or municipal 
agency, board or commission to issue a final order approving the application within two hundred 
forty days of the public utility's filing of a complete application with the agency, board or commis- 
sion. An application shall be deemed complete if within fifteen working days of the public utility's 
filing of the application, or a supplement or amendment thereto, the agency, board or commission 
fails to send written notice to the public utility enumerating the specific requirements under the 
applicable county or municipal land use statute, ordinance or administrative pha Reais ft that the 
application fails to satisfy. 

I. Upon consideration of the application and the standards set forth in Subsection G of this 
section, the commission may authorize construction, extension, rebuilding or improvement of the 
transmission line or facilities notwithstanding the prior disapproval of the county or municipal 
agency, board or commission. The judgment of the commission shall be conclusive on all questions 
of siting, land use, aesthetics and any other state or local requirements affecting the siting. 
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J. Nothing in this section shall be deemed to confer upon the commission power or jurisdiction 
to regulate or supervise any person, including a municipality, that is not otherwise a public utility 
regulated and supervised by the commission, with respect to its rates and service and with respect 
to its securities, nor shall any other provision of the Public Utility Act be applicable with respect to 
such a person, including a municipality. 

K. The commission may approve an application filed pursuant to this section without a formal 
hearing if no protest is filed within sixty days of the date that notice is given that the application 
has been filed. The commission shall issue its order granting or denying the application within six 
months from the date the application is filed with the commission; provided, however, that: 

(1) ifa public utility simultaneously files an application for approval of location of a trans- 
mission line pursuant to this section and an application for a certificate of public convenience and 
necessity pursuant to Subsection B.of Section 62-9-1 NMSA 1978, the commission shall issue its 
order granting or denying the applications within nine months from the date the applications are 
filed with the commission; provided, however, that the commission may extend the time for grant- 
ing approval an additional six months for good cause shown; 

(2) if a public utility files an application for approval of location of a transmission line pur- 
suant to this section after its application for a certificate of public convenience and necessity has 
been approved pursuant to Subsection B of Section 62-9-1 NMSA 1978, the commission shall issue 
its order granting or denying the application for approval of location of a transmission line within 
ninety days from the date the application is filed with the commission; and 

(8) if a public utility files an application for approval of location of a transmission line 
pursuant to this section while its application for a certificate of public convenience and neces- 
sity is pending pursuant to Subsection B of Section 62-9-1 NMSA 1978, and the application for a 
certificate is subsequently approved, the commission shall issue its order granting or denying the 
application for approval of location of a transmission line within ninety days from the date the ap- 
plication for certificate of public convenience and necessity is approved. 

L. Failure to issue its order approving or denying an application filed pursuant to this section 
within the time periods set forth in Subsection [J] K of this section is deemed to be approval of the 
application; provided, however, that the commission may extend the time for granting approval 
for a transmission line that is subject to this section for an additional nine months upon finding 
that the additional time is necessary to determine if the proposed location of the line will unduly 
impair important environmental values. 

M. In determining if the proposed location of the transmission line will unduly i impair impor- 
tant environmental values, the commission may consider the following factors: 

(1) existing plans of the state, local government and private entities for other develop- 
ments at or in the vicinity of the proposed location; 

(2) fish, wildlife and,plant life; 

(3) noise emission levels and interference with communication signals; 

(4) the proposed availability of the location to the public for recreational purposes, consis- 
tent with safety considerations and regulations; 

(5) existing scenic areas, historic, cultural or religious sites and structures or archaeologi- 
cal sites at or in the vicinity of the proposed location; and. 

(6) additional factors that require consideration under applicable federal and state laws 
pertaining to the location. 


History: 1953 Comp., § 68-7-1.2, enacted by Laws 1998, Chapter 108, Section 82, as amended, a second 
1971, ch. 248, § 1; 2001, ch. 308, § 1; 2005, ch. 339, § 6; time, however, that ‘repeal is of no effect as the section 
2005, ch. 340, § 2. had previously been repealed by Chapter 23, Section 1, 

Compiler's notes. — Sections 62-9-1 to 62-9-7 of the Laws 2003. 

Public Utility Act are still effective as the repeal of Chap- Cross references. — For public utilities subject to ju- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, risdiction of commission, see 62-3-3 G, 62- ooh 4, 62-6-4 and 
effective July 1, 2008 Chapter 108, Section 82 was re- 62-6-5 NMSA 1978. 

pealed prior to taking effect by Chapter 23, Section 1, For regulation of issuance of amtsrcer see 62-6-7 and 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, . 62-6-8 NMSA 1978. 

amended Laws 1998, Chapter 82, as amended, an amend- 2005 Multiple Amendments. — Laws 2005, ch. 339, § 6 
ment of a repealed section is ineffective. See Quintana v. and Laws 2005, ch. 340, § 2, both effective July 1, 2005, en- 
N.M. Dep't of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983). acted different amendments to this section that can be rec- 


Laws 2008, Chapter 416, Section 5 also repealed Laws onciled. Pursuant to 12-1-8 NMSA 1978, Laws 2005, ch, 340, 
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62-9-3.1 


§ 2, as the last act signed by the governor, is set out above 
and incorporates both amendments. The amendments en- 
acted by Laws 2005, ch. 839, § 6, and Laws 2005, ch. 340, 
§ 2 are described below. To view the session laws in their 
entirety,see the 2005 session laws on NMOneSource.com. 


The nature of the difference between the amendments | 


is that Laws 2005, ch. 339, §6, made substantive changes 
dealing with system reliability, and also made several mi- 


nor technical changes, Laws 2005, ch. 340, § 2, provided that: * 


a public utility may apply for a certificate of public conve- 
nience and necessity before applying for location approval 


in order to determine the need for the plant or line prior’ 


to a determination of the appropriate location, provided a 
list of conditions that permit a public utility to file an ap- 
plication for location approval for an electric transmission 
line, provided for the’ authorization of a transmission line 
that has been disapproved by a county or municipal agency, 
board or commission, provided that the commission may ap- 
prove an application without a hearing if no protest is filed 
within sixty days after notice has been given that an ap- 


plication has been filed; provided that if a public utility si- » 


multaneously files an application for location approval and 
an application for a certificate of public convenience and 


necessity, the commission shall issue its order within nine © 


months after the applications are filed, provided that if a 
public utility files an application for location approval af- 
ter an application for a certificate of public convenience and 
necessity has been approved, the commission shall issues 
its order within ninety days after the application is filed, 
and that if a public utility files an application for location 
approval while its application for public convenience and 
necessity is pending and the application for a certificate is 
subsequently approved, the commission shall issues its or- 
der within ninety days after the application for a certificate 
is approved, provided that failure to issue its order approv- 
ing or denying an application filed pursuant to this section 
within the time periods set forth in this section is deemed 
to be approval of the application, and provided criteria for 
determining if a location of a transmission line will unduly 
impair environmental value, 

Laws 2005, ch, 340, § 2, effective July 1, 2005, provided 
in Subsection C that a public utility may apply for a certif- 
icate of public convenience and necessity before applying 
for location approval in order to determine the need for 
the plant or line prior to.a determination of the appropri- 
ate location; deleted the former provision in Subsection EK, 
which provided that no approval is required for construc- 
tion in progress on the effective date of this section; added 
Subsection H to provide for the conditions that permit a 
public utility to file an application for location approval 
for an electric transmission line; added Subsection I to 
provide for the authorization of a transmission line that 
has been disapproved by a county or municipal agency, 
board or commission; provided in Subsection K that the 
commission may approve an application without a hear- 
ing if no protest is filed within sixty days after notice has 
been given that an application has been filed; added Sub- 
section K (1) through (3) to provide that if a public utility 
simultaneously files an application for location approval 
and an application for a certificate of public convenience 
and necessity, the commission shall issue its order within 
nine months after the applications are filed; provided that 
if a public utility files an application for location approval 
after an application for a certificate of public convenience 


ELECTRIC, GAS AND WATER UTILITIES 


62-9-3.1 


vand necessity has been approved, the commission shall is- 


sue its order within ninety days after the application is 
filed; and that if a public utility files an application for 
location approval while its application for public conve- 
nience and necessity is pending and the application for a 
certificate.is subsequently approved, the commission shall 
issue its order within ninety days after the application for 
a certificate is approved; provided in Subsection L that 
failure to issue its order approving or denying an applica- 
tion filed pursuant to this section within the time period 
set forth in Subsection J is deemed approval and deleted 
for former time period of six month within which the com- 
‘mission had to issue an order; and added Subsection M to 
provide criteria for determining if a location of a trans- 


mission line will unduly impair environmental value. 


‘Laws 2005, ch. 389, § 6, effective July 1, 2005, changed 
"lines": to "transmission lines" in Subsection A; provided in 
Subsection E that the commission shall approve the loca- 
tion of the plant unless the commission finds that the opera- 
tions of the facilities will unduly impair system reliability; 


' » and provided,in Subsection F that the commission shall ap- 


prove the location of the transmission lines unless the com- 

mission finds that the operation of the transmission lines 

will unduly impair power system reliability, and provided: 
The 2001 amendment, effective June 15, 2001, de- 


leted "within this state" following "a public utility subject 


to regulation by the commission" in Subsection B; deleted 
former Subsection C, concerning application for approval 
by an existing public utility; redesignated the subsequent 
subsections; in present Subsection C, deleted "If a person 
is not a public utility regulated by the commission" from 
the beginning of the subsection, added the "all informa- 
tion" requirement, and added the approval condition at 
the end of the subsection; substituted "section" for "act" 
in current Subsection D; added Subsection I; and made 
stylistic changes throughout the section. 


ANNOTATIONS 


Scope of commission authority. — Because the leg- 
islature empowered the public regulation commission 
to modify the common-law rule of relocation only for lo- 
cal regulations deemed unreasonable under Subsection 
G of this section, a tariff permitting the Public Service 
Company of New Mexico to recover relocation costs was 
ultra vires where the commission made no finding that 
the ordinance requiring the relocation was unreasonable, 
City of Albuquerque.v. N.M. Pub. Regulation Comm'n, 
2003-NMSC-028, 134 N.M. 472, 79 P.3d 297. 

The commission's attempt to preempt local regulations 
imposing the costs of relocation on the Public Service Com- 
pany of New Mexico was an unlawful infringement on the 
power of local governments to regulate the use of public 
ways by utilities. City of Albuquerque v. N.M. Pub. Regula- 
tion Comm'n, 2003-NMSC-028, 134 N.M. 472, 79 P.3d 297. 

Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 


~ gee 3 N.M.L, Rev.'184 (1973). 


For article, "The Energy-Water Nexus: Socioeconomic 
Considerations and Suggested Legal Reforms in the 
Southwest," see 50 Nat. Res. J. 563 (2010). 

Am. Jur. 2d, A.L.R. and C.J.S. references. ~64Am. 
dur, 2d Public Utilities § 237. 


62-9-3.1. Limited regulation of certain jointly owned generation facilities. 


No municipality or H class county shall hereafter begin construction or operation of any jointly 
owned generating facility within this state without first obtaining from the commission a certifi- 
cate that public convenience and necessity require or will require such construction or operation; 
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62-9-3.2 


UTILITY FRANCHISE 62-9-4 


provided, however, that the commission's regulation shall be limited to such determination unless 
the municipality or H class county has elected to come under the general supervision of the com- 


mission as provided by law. 


History: Laws 1979, ch. 260, § 18. 

Compiler's notes. — Laws 1979, ch. 260, § 19, pro- 
vided that the act shall be liberally construed to carry out 
its purposes. 

Sections 62-9-1 to 62- 9- 7 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 
2003 Chapter 108, Section 82 was repealed prior to tak- 
ing effect by Chapter 23, Section 1, Laws 2003. Although 


Chapter 82, as amended, an amendment of a repealed sec- 
tion is ineffective. See Quintana v. N.M. Dep't of Corrs., 
100 N.M. 224, 668 P.2d 1101 (1983). Laws 2008, Chap- 
ter 416, Section 5 also repealed Laws 1998, Chapter 108, 
Section 82, as amended, a second time, however, that re- 
peal is of no effect as the section had previously been re- 
pealed by Chapter 23, Section 1, Laws 2003. 
Severability. — Laws 1979, ch. 260, § 20, provided 
for the severability of the act if any part or application 


Laws 2003, Chapter 336, Section 8, amended Laws 1998, thereof is held invalid. 


62-9-3.2. Application for determination of right-of-way width. 


A. . Unless otherwise agreed to by the parties, no person shall begin the construction of any 
transmission line requiring a width for right of way of greater than one hundred feet without first 
obtaining from the commission a determination of the necessary right-of-way width to construct 
and maintain the transmission line. For the purposes of this subsection, "construction" does not 
include acquisition of rights of way, preparation of surveys'or,ordering of equipment. 

B.. For the purposes of this section, "transmission line" means any electric transmission 
line and associated facilities requiring a width for ment of way of greater than one hundred 
feet, 

C. Application for the right-of-way width aetememee tis) shall contain all information required. 
by the commission to make its determination, be made in writing, setting forth the facts involved, 
and be filed with the commission. 

D. The applicant shall cause notice of the time and place of hBeiinne on the application for the 
right-of-way determination to be given to any owner of property proposed to be taken and, if ap- 
plicable, to the person in actual occupancy of the property. Notice shall be given by mailing a copy 
by ordinary first class mail at least twenty days before the time set for hearing. Proof of the giving 
of notice shall be made on or before the hearing and filed in the proceeding. 

E,. The commission shall, after public hearing, act upon the application. 

F. The commission shall issue its order granting or denying the application within six months 
from the date the application is filed with the commission. Failure to issue its order within six 
months is deemed to be approval of the application. 


History: Laws 1980, ch. 20, § 18; 1993, ch. 282, § 37; 
2001, ch. 303, § 2. 

Compiler’ s notes. — Sections 62-9-1 to 62-9-7 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective, See Quintana v. N.M. Dep't 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter "416, Section B also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 


62-9-4, Authority exercised. 


The 2001 amendment, effective June 15, 2001, de- 
leted former Subsection C, concerning application by a 
person regulated by the commission; redesignated the 
subsequent subsections; in current Subsection C, deleted 
language concerning application by persons not regulated 
by the commission, and inserted the "all information" re- 
quirement; and added Subsection F. 

The 1993 amendment, effective June 18, 1993, deleted 
"public service" preceding "commission" in the first sen- 
tence of Subsection A; and made minor stylistic changes 
in Subsections A and E. 


ANNOTATIONS 


Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 203 (1981), 


A certificate of convenience and necessity shall remain in full force and effect for the period des- 
ignated by the commission unless such authority is modified‘or becomes void because the author- 


ity has not been exercised within such period. 
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62-9-5 ELECTRIC, GAS AND WATER UTILITIES 62-9-5 


History: 1978 Comp., § 62-9-4, enacted by Laws Dep't of Corrs:,.100.N.M., 224, 668 P.2d 1101 (1983), Laws 


1980, ch, 20, § 19. ) 2008, Chapter 416, Section 5 also repealed Laws 1998, 
Repeals and reenactments. — Laws 1980, ch. 20,§ Chapter 108, Section 82, as amended, a second time, how. 
19, repealed former 62-9-4 NMSA 1978, relating to the ever, that repeal i is of no effect as the section had previ- 
time in which a certificate of convenience may be acted on, ously been repealed by Chapter 23, Section 1, Laws 2003. 
and enacted a new section. (aa 
Compiler's notes. — Sections 62-9-1 to 62-9-7 of the P ANNOTATIONS ene eels an 
Public Utility Act are still effective as the repeal of Chap- Law reviews, — For article, "Cost. of Service Indexing: 


ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- ‘An Anal fNew M E t in Public. Utilit 
fective July 1, 2003 Chapter 108, Section 82 was repealed ty pv on ON. M vine sag 1 Ge Sha nay Sete te 


prior to taking effect by Chapter 23, Section 1, Laws 2003. For article. "S f New M L 197 80: - 
Although Laws 2008, Chapter 336, Section 8, amended Ay . seo 11 N, ML Ls Re shite: ic “ Prop 


Laws 1998, Chapter 82, as amended, an amendment of 
a repealed section is ineffective. See Quintana v, NM. 


62-9-5. Abandonment of service. shar logs 
No utility shall abandon all or any portion of its facilities subject to the jurisdiction of the commis- 
sion, or any service rendered by means of such facilities, without first obtaining the permission and 
approval of the commission. The commission shall grant such permission and approval, after notice 
and hearing, upon finding that the continuation of service is unwarranted or that the present and 
future public convenience and necessity do not otherwise require the continuation of the’ service or 
use of the facility; provided, however, that ordinary discontinuance of service or'use of facilities for 
nonpayment of charges, nonuser or other reasons in the usual’course of business shall not be con- 
sidered as abandonment. In corisidering the present and future public convenience and necessity, 
the commission shall specifically consider the impact of the proposed abandonment of service on all 
consumers served in this state, directly or indirectly, by the facilities sought to be abandoned. 


History: Laws 1941, ch. 84, § 48; 1941 Comp., § 72- facility". Thus, the section is written in the disjunctive to 


708; 1953 Comp., § 68-7-3; Laws 1983, ch. 250, § 3; provide not for alternative bases upon which decertification 
2005, ch. 276, § 1. of facilities is authorized, but for distinct factual scenarios 
Compiler' s notes. — Sections 62-9-1 to 62-9-7 of the © giving rise to abandonment. Public Serv. Co. v. Public. Serv. 
Public Utility Act are still effective as the repeal of Chap- Comm'n, 1991-NMSC-083, 112 N.M. 379, 815 P.2d 1169. 
ter 62, Article 6 by Laws 1998, Chapter 108,.Section 82, ef- .., Jurisdiction of municipal condemnation of pub- 
fective July 1, 2003 Chapter 108, Section 82 was repealed . _ lie utility. — This section and Section 62-6-12A(4) NMSA 
prior to taking effect by Chapter 23, Section 1, Laws 2008. 1978 (sale of assets) do not give the commission jurisdic- 
Although Laws 2008, Chapter 336, Section 8, amended tion over municipal condemnations of regulated water and 
Laws 1998, Chapter 82, as amended, an amendment of.a sewer utilities. United Water N.M., Inc. v. N.M. Pub. Util. 
repealed section is ineffective, See Quintana v. N.M, Dep't Comm'n, 1996-NMSC-007, 121 N.M. 272, 910 P.2d 906. 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1988). Laws 2008, Certificate is no longer necessary for abandon- 
Chapter 416, Section 5 also repealed Laws 1998, Chap- ment of service; all that*is required is the commis- 
ter 108, Section 82, as amended, a second time, however, sion's permission and approval. Gonzales v. Public Serv. 
that repeal is of no effect as the section had previously Comm'n, 1985-NMSC-038, 102 N.M, 529, 697.P.2d 948. 
been repealed by Chapter 23, Section 1, Laws 2003. Application to sale of vacant land, — Sale of 41 
Cross references, — For definition of "commission," vacant. acres within 2,564-acre electric utility site was 
see 62-3-3 NMSA 1978, not an "abandonment" of a "facility," and did not require 
For denial of service by public utility being petty misde- the permission and approval of the commission. Plains 
meanor, see 30-13-2 NMSA 1978. : Elec. Generation & Transmission Coop. v. N.M. Pub, Util. 
The 2005 amendment, effective June 17, 2005, pro- Comm'n, 1998-NMSC-038, 126 N.M, 152, 967 P.2d 827. 
vided that.in considering public necessity, the commission Burden of proof. — Utility, as the movant for aban- 
shall consider the impact the abandonment of service on donment, bore the burden to establish the factual predi- 
all customers served, directly or indirectly, by the facilities cate upon which the commission could base its decision to 
sought to be abandoned, grant or deny abandonment. Public Serv. Co. v. Public Serv. 
The 1983 amendment deleted "regulated" at the end Comm'n, 1991-NMSC-083, 112 N.M. 379, 815 P,2d 1169. 
of the catchline and rewrote the text of the section. Utility's assertion that "exclusion from rates of. the 


26.10% interest in that unit ... represents a loss in terms 


_ ANNOTATIONS of capital costs alone of $19. 8 million.a year" fell short 
Constitutionality of commission's actions. — Exclu- of the required showing, where the utility failed to dem- 
sion of an electric utility's interest in a generating facility onstrate with any degree of certainty the overall impact 
from its rate base, coupled with the commission's refusal continued regulation had on its financial condition. Pub- 
to decertify the facility, did not violate the due process lic Serv. Co. v, Public Serv. Comm’ n, 1991- NMSC-083, 112 
provisions or the takings clauses of the New Mexico and N.M. 379, 815 P.2d 1169." 
United States constitutions. Public Serv. Co. v. Public. Serv. Mandamus was the appropriate remedy where 
Comm'n; 1991-NMSO-083, 112 N.M. 379, 815 P.2d 1169. the New Mexico public regulation commission re- 
Construction of section. — The first part of this sec- fused to follow a nondiscretionary duty. — Where 
tion refers to "continuation of service", while the second petitioners filed an emergency petition on behalf of the 
part addresses "continuation of the service or use of the state of New Mexico seeking a writ of mandamus against 
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62-9-6 UTILITY FRANCHISE 62-9-6 


the New Mexico public regulation commission (commis- Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 

sion) to direct the commission and its individual commis- Jur. 2d Public Utilities § 328. 

sioners to apply the Energy Transition Act (ETA), 62-18-1 Discontinuance of entire service, 11 A.L.R. 252. 

to 62-18-23 NMSA 1978, to proceedings related to public Discontinuance of one of several different kinds of ser- 

service company of New Mexico's (PNM) abandonment vice, 21 A.L.R. 578. 

of units one and four of the San Juan generating station Right to cut off water supply from one tenant on non- 

(San Juan), and where the commission asserted that the payment by another, 28 A.L.R. 489, 

ETA did not apply because abandonment proceedings had Duty of public utility to notify patron in advance of tem- 

already begun prior to the ETA's enactment, petition for’ . | porary suspension of\service, 52 A.L.R; 1078. 

writ of mandamus was granted because the commission Damages for wrongfully shutting off gas, 108 A.L.R. 

did, not have the authority to initiate an abandonment _ . 1188. 

proceeding, and as a matter of law, abandonment proceed- Right of user oe public utility discontinuing use, 112 

ings for San Juan units one and four did not effectively ’ A.L:R. 230. 

begin until PNM filed its application for abandonment, Right of utility on expiration of street franchise by limi- 

which was after the ETA was enacted, The ETA serves tation to discontinue service, 112 A.L.R. 631. 

as the statutory scheme that the legislature provided for Right of public utility to discontinue line or branch on 

abandonment proceedings, and therefore the commission ground that it is unprofitable, 10 A.L.R.2d 1121. 

had a nondiscretionary obligation to apply the ETA to the Right to shut off one served by common service pipe for 

San Juan abandonment proceedings. State ex rel. Egolf v. nonpayment by another, 19 A.L.R.3d 1227. 

N.M., Pub. Regulation Comm'n, 2020-NMSC-018. Right of public utility to discontinue or refuse service 
Law reviews. — For note, "United Water New Mexico at one address because of refusal to pay for past service 

v. New Mexico Public Utility Commission: Why Rules Gov-' rendered at another, 73 A.L.R.3d 1292, 

erning the Condemnation and Municipalization of Water Public, utility's right to recover cost of nuclear power 

Utilities May Not Apply to Electric Utilities," see 38 Nat.  _ plants abandoned before completion, 83 A.L.R.4th 183. 


Res. J. 667 (1998). 73B C.J.S. Public Utilities $§ 69, 73. 


62-9-6. Certificates; application; issuance. 


Before any certificate may be issued under Sections 62-9-1 through 62-9-6 New Mexico Statutes 
Annotated, 1978 Compilation, a certified copy of its articles.of incorporation or charter, if the appli- 
cant be a corporation, shall be on file in the office of the commission.'Every applicant for a certificate 
shall give such reasonable notice of its application as the commission may require and shall file 
in the office of the commission such evidence as shall be required by the commission to show that 
such applicant has received the consent :and franchise from the municipality wherein construction 
and operation is proposed. The commission shall have power, after hearing, to issue said certificate, 
as prayed for, or to refuse to issue the same, or to issue it for the construction or operation of a por- 
tion only of the contemplated facility, line, plant or system, or extension thereof, or for the partial 
exercise only of said rights or privilege, and may attach to the exercise of the rights granted by said 
certificates such terms and conditions in harmony with the Public Utility Act [Chapter 62, Articles 
1 through 6 and 8 through 13 NMSA 1978], as amended, as in its judgment the public convenience 
and necessity may require. Except as otherwise provided in Section 62-9-2 New Mexico Statutes An- 
notated, 1978 Compilation, in determining whether any certificate shall issue as prayed for, the com- 
mission shall give due. regard to public convenience and necessity including, but not limited to, any 
reasonable service agreement between the applicant and another utility and unnecessary duplica- 
tion and economic waste. Whenever a public utility is engaged or is about to engage in construction 
or operation without having secured a certificate of public convenience and necessity as required by 
the provisions of the Public Utility Act, as amended, any interested person may file a complaint with 
the commission. The commission may, with or without notice, make its order requiring the public 
utility complained of to cease and desist from such construction or operation until the commission 
makes and files its decision on said complaint or until the further order of the commission. The com- 
mission may after hearing, after reasonable notice, make such order and prescribe such terms and 
conditions in harmony with the Public Utility Act, as amended, as are just and reasonable. 


History: 1953 Comp., § 68-7-4, enacted by Laws repealed prior to taking effect by Chapter 23, Section.1, 


1967, ch. 96, § 8. Laws 2003. Although Laws 2003, Chapter 336, Section 8, 

Repeals and reenactments. — Laws 1967, ch. 96, § amended Laws 1998, Chapter 82, as amended, an amend- 
8, repealed 68-7-4, 1953: Comp.; relating to application for ment of a repealed section is ineffective. See Quintana v. 
and; issuance or denial of certificates, and enacted a new N.M, Dep't of Corrs., 100 N.M, 224, 668, P.2d 1101 (1983). 
section. Laws 20038, Chapter 416, Section 5 also repealed Laws 

Compiler's notes. — = Sections 62-9-1 to 62-9-7 of the 1998, Chapter 108, Section 82, as amended, a second 
Public Utility Act are stilleffective as the repeal of Chap- time, however, that repeal is of no effect as the:section 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, had previously been repealed by Chapter, 23, Section 1, 


effective July 1; 2008 Chapter 108, Section 82 was Laws 2003. 


1049 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


62-9-7 ELECTRIC, GAS AND WATER UTILITIES 


ANNOTATIONS 


Provision of non-utility services. — Because elec- 
tric utility's Certificate of Convenience and Necessity 
(CCN) contained no specific restrictions regarding non- 
utility use, the commission incorrectly determined that 


62-10-1 


the utility violated the CCN when it provided or agreed 
to provide non-utility services to paper company. Plains 
Elec. Generation & Transmission Coop. v. N.M. Pub. Util. 
Comm'n, 1998-NMSC-038, 126 N.M. 152, 967 P.2d 827. 


62-9-7. Legislative declaration; voluntary service agreements. 


A. The legislature declares that the existing scheme of public utility regulation is adequate to 
exempt voluntary service agreements, as approved and regulated pursuant to the Public Utility 
Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], from the antitrust laws. 

B. In exercising its authority pursuant to Chapter 62; Article 9 NMSA 1978, the commission 
may, after public hearing upon at least twenty days notice, approve voluntary service agreements 
between utilities providing similar service proposing the delineation between themselves of one or 
more service areas in which each shall be entitled to furnish service, if the commission first deter- 
mines that the proposed delineation of service areas is consistent with the public convenience and 
necessity and otherwise conforms to the Public Utility Act. 

C.. Voluntary service agreements that the commission, after public notice and Hearing HED 
previously approved are deemed to comply with Subsection A of this section and to have the same 
effect as if approved pursuant to Subsection B of this section. 

D. Approval of a voluntary service agreement shall not affect the duties and restrictions im- 


posed upon a public utility pursuant to Chapter 62, Article 8 NMSA 1978. 


History: Laws 1991, ch. 121, § 1. 

Compiler's notes, — Sections 62-9-1 to 62-9-7 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 


Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't - 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983), Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003, 


Although Laws 2003, Chapter 336, Section 8, amended 


ARTICLE 10 


Hearings Before the Commission 


Sec. Sec. 

62-10-1. Complaints as to rates, etc.; hearing by commis- 62-10-8. Process. 
sion. 62-10-9. Witnesses. 

62-10-2, Other hearings by commission. 62-10-10. Depositions. 

62-10-38, Complaint to be filed and become commission 62-10-11. Certified copies; evidence. 
record, 62-10-12. Recording orders. 


62-10-4. Complaint and specifications, served on utility. 62-10-13. Fees. 
62-10-5. Hearings to be public and notice of hearing: to 62-10-14. Decisions. 

be given, 62-10-15. Repealed. 
62-10-6. Separate hearings of several complaints. 62-10-16. Rehearing. 
62-10-7. Repealed. 


62-10-1. Complaints as to rates, etc.; hearing by commission. 


Upon a complaint made and filed by any municipality, or by any person or party affected, that any 
rate, service regulation, classification, practice or service in effect or proposed to be made effective is 
in any respect unfair, unreasonable, unjust or inadequate, the commission may proceed, if the com- 
mission finds probable cause for said. complaint, and without such complaint, the commission, when- 
ever it deems that the public interest or the interest of consumers and investors so requires, may 
proceed, to hold such hearing as it may deem necessary or appropriate; but no such hearing shall be 
had without notice, and no order affecting such rates, service regulations, classifications, practice or 
service complained of shall be entered by the commission without a hearing and notice thereof. Any 
utility may make complaint as to any matter within the provisions of this act affecting it. — 
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62-10-2 


History: Laws 1941, ch. 84, § 50; 1941 Comp., § 72- 
801; 1953 Comp., § 68-8-1. 

Compiler's notes. — For the meaning of "this act", sée 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-10-1 to 62-10-6, 62-10-8 to 62-10-14 and 62- 
10-16 of the Public Utility Act are still effective as the re- 
peal of Chapter 62, Article 6 by Laws 1998, Chapter 108, 
Section 82, effective July 1, 2003 Chapter 108, Section 82 
was repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
Laws 2003, Chapter 416, Section 5 also repealed Laws 1998, 
Chapter 108, Section 82, as amended, a second time, how- 
ever, that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 

Cross references. — For costs in proceedings before 
commission, see 62-13-38 NMSA 1978. 


ANNOTATIONS 


Article governs revocation of certificate of conve- 
nience and necessity. — If the commission is assumed 


HEARINGS BEFORE THE COMMISSION 


62-10-4 


to have power to revoke a certificate of public conve- 
nience and necessity, the authority as well as the proce- 
dure therefor would be found in this article rather than 
in Sections 62-9-1 and 62-9-4 NMSA 1978 even though a 
conclusion that the certificate of the service company was 
null and void, if based upon proper findings, could prob- 
ably be made in determining the issues in a hearing under 
Section 62-9-1 NMSA 1978 as a necessary incident of the 
larger questions presented thereunder. Public Serv. Co. v. 
N,M, Pub. Serv. Comm'n, 1974-NMSC-045, 86 N.M. 255, 
522 P.2d 802; N.M. Elec. Serv. Co. v. Lea Cnty. Elec. Coop., 
1966-NMSC-046, 76 N.M. 434, 415 P.2d 556, cert. denied, 
385 U.S. 969, 87S. Ct. 506, 17 L. Ed. 2d 433. 

Law reviews. — For article, "Cost of Service Indexing: 
An Analysis of New Mexico's Experiment in Public Utility 
Regulation," see 9 N.M.L. Rev. 287.(1979), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities §§ 240, 264 to 275. 

Prohibition as means of controlling action of rate- 
making official, 115 A.L.R. 19, 159 A.L.R, 627. 

Representation of another before state public utilities 
or service commission as practice of law, 18 A.L.R.3d 812. 

73B C.J.S, Public Utilities §§ 16,77, 50,51, 175. 


62-10-2. Other hearings by commission. 


The commission may in addition to the hearings specifically provided by this act, conduct such 
other hearings as may be required in the administration of the powers and duties conferred upon 
it by this act, after notice as hereafter provided shall be given to the persons interested therein. 


History: Laws 1941, ch, 84, § 51; 1941 Comp., § 72- 
802; 1953 Comp., § 68-8-2, 

Compiler's notes. — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-10-1 to 62-10-6, 62-10-8 to 62-10- 14 and 62- 
10-16 of the Public Utility Act are still effective as the re- 
peal of Chapter 62, Article 6 by Laws 1998, Chapter 108, 
Section 82, effective July 1, 2003 Chapter 108, ,Sec- 
tion 82 was repealed.prior to taking effect ny Chapter 23, 


yi 


Section 1, Laws 2003. Although Laws 2003, Chapter 336, 
Section 8, amended Laws 1998, Chapter 82, as amended, 
an amendment of a repealed section is ineffective. See 
Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 
1101 (1983). Laws 2003, Chapter:416, Section 5 also re- 
pealed Laws 1998, Chapter 108, Section 82, as amended, 
a second time, however, that repeal is of no effect as the 
section had previously been repealed by Chapter 23, Sec- 
tion 1, Laws 2003. 


62-10-3. Complaint to be filed and become commission record. 


Whenever any complaint shall be made as herein provided, the same shall be filed and shall 
become a part of the permanent records of said commission; and whenever the commission with- 
out complaint shall determine that a hearing or investigation is necessary or appropriate, it shall 
make written specifications of the matters to be considered upon such hearing or investigation, 


and the same shall be filed and become a part of the permanent records of said commission. 


History: Laws 1941, ch. 84, § 52; 1941 COpDss § 72- 
803; 1953 Comp., § 68- 8- Bois 

Compiler's notes. — Sections 62-10-1 to 62- 10- 6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82,as amended, an amendment of a repealed section is 


ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003:., 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities § 267. 


62- 10-4. Complaint and specifications, served on utility. 


Whenever the commission shall determine to hold a hearing or conduct an ifvaatiaatibn upon a 
complaint made and filed as in this article provided, it shall fix a time and place for public hearings 
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62-10-5 ELECTRIC, GAS AND WATER UTILITIES 62-10-6 


thereupon; and whenever the commission shall determine'to conduct a hearing or investigation 
upon specifications filed by it, it shall fix a time for public hearings of the matter [matters] under 
investigation; and a copy of the complaint or a copy of the specifications filed by the commission as 
basis for said hearings shall be served upon the person or utility interested. All hearings shall be 
held at the offices of the commission in Santa Fe, or at such place in the state as the commission 
may designate. 


History: Laws 1941, ch. 84, § 58; 1941 Comp,, § 72- Section 82, effective July 1, 2003 Chapter 108, Section 82 


804; 1953 Comp., § 68-8-4. was repealed prior to taking effect by Chapter 23, Sec- 

Bracketed material. — The bracketed material in tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 
this section was inserted by the compiler and is not part tion 8, amended Laws 1998, Chapter 82, as amended, an 
of the law. amendment of a repealed section is ineffective, See Quin- 

Compiler's notes, — The words "this article" refer to tana v, N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 
Laws 1941, ch. 84, §§ 50 to 65, compiled as 62-10-1 to 62- (1983). Laws 2003, Chapter 416, Section 5 also repealed 
10-16 NMSA 1978. Laws 1998, Chapter 108, Section 82, as amended, a second 

Sections 62-10-1 to 62-10-6, 62-10-8 to 62-10-14 and 62- time, however, that repeal is of no effect as the section had 
10-16 of the Public Utility Act are still effective as the re- previously been ieee by eae 23, Section 1, Laws 
peal of Chapter 62, Article 6 by Laws 1998, Chapter 108, 20038. 


62-10-5. Hearings to be public and notice of hearing to be given. 


All hearings, and investigations, held or made by. the commission, shall be public; and before 
proceeding to hold any such hearing or make any such investigation, the commission shall give 
the utility and the complainant at least twenty days' notice of the time and place when and where 
such matters will be considered and determined, and all parties shall be entitled to be heard, 
through themselves or their counsel; and shall have process to enforce the attendance of wit- 
nesses. At the hearing held pursuant to such notice, the commission may take such seats as 
may be offered or as it may desire. 


History: Laws 1941, ch. 84, §:54; 1941 Comp., § 72- no effect as the section had previously been repealed by 
805; 1953 Comp., § 68-8-5, Chapter 23; Section 1, Laws 2003. 
» Compiler's notes. — Sections. 62-10-1 to 62-10-6, 62- Peay . 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act . ANNOTATIONS (9 Yo | 


are still effective as the repeal of Chapter 62, Article’6, by 
Laws 1998, Chapter 108, Section 82, effective July 1; 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap... , 


Notice requirement only applies to complaint 
proceedings. — The notice requirement under this sec- 
tion has application only when a proceeding is initiated by 
a complaint; otherwise, the only notice necessary is such 
as is required by the;commission; 1947 -48 Op. Att'y Gen. 


ter 82, as amended, an amendment of a repealed section is~ ~ No. 48-5138. 

ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. L ath " B 

224, 668 P2d 1101 (1983), Laws 2003, Chapter 416, Set" guy ‘New Mensco' Bnvirsumest see 4 NBL setter awe 
tion 5 also repealed Laws 1998, Chapter 108, Section 825:09 » (4973), ; 

as amended, a second time, however, that repeal -is of Am, Jur, 2d, A.L.R. and C. JS. URE 6 — 73B 


_ CJ.S. Public Utilities § 80. 


62-10-6. Separate hearings of several complaints. 


When complaint is made of more than one matter or thing, the commission may, when conve- 
nience so requires, order separate hearings thereon, and may thereupon hear and determine the 
several matters. complained of separately and at such times as it may prescribe. In any’hearing, 
proceeding or investigation conducted by the commission, any party may be heard in person or by 
attorney. 


History: Laws 1941, ch. 84, § 55; 1941 Comp., § 72- 2003, Chapter 336, Section 8, amended Laws 1998, Chap- 


806; 1953 Comp., § 68-8-6. ter 82, as amended, an amendment of a repealed section is 

Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- ineffective. See Quintana v. N.M. Dep't of Corrs,, 100 N.M. 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 224, 668 P.2d 1101 (1988). Laws 2003, Chapter 416, Sec- 
are still effective as the repeal of Chapter 62, Article 6 by tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
Laws 1998, Chapter 108, Section 82, effective July 1, 2008 as amended, a second time, however, that repeal is of 
Chapter 108, Section 82 was repealed prior to taking ef-. no effect as the section had previously been.repealed by 


fect by Chapter 28, Section 1, Laws 2003. Although Laws Chapter 23, Section 1, Laws 2003. 
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62-10-7 


62-10-7. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 62-10-7 
NMSA 1978, as amended by Laws 1985, ch. 116, § 1, relat- 
ing to hearings, effective January 1, 1999. For provisions 


62-10-8. Process. | 


HEARINGS BEFORE THE COMMISSION 


62-10-10 


of former section, see the 1997 NMSA 1978 on NMOneS- 


ource.com. 


The commission, and each commissioner, may issue subpoenas, subpoenas duces tecum and all 
necessary process in proceedings pending before it, and such processes shall extend to all parts of 
the state and may be served by any person authorized to serve process out of the district courts of 


New Mexico. 


History: Laws 1941, ch. 84, § 57; 1941 Comp., § 72- 
808; 1953 Comp., § 68-8-8, 

Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 
ineffective. See Quintana v, N.M. Dep't of Corrs., 100 N.M. 


62-10-9. Witnesses. 


224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev, 105 
(1973). 


The commission and each of the commissioners, for the purposes mentioned in this act, may ad- 
minister oaths, examine witnesses at any hearing and certify official acts. In case of failure on the 
part of any person or persons to comply with any lawful order of the commission, or with any sub- 
poena or subpoena duces tecum, or in the case of the refusal of any witness to testify concerning 
any matter on which he may be interrogated lawfully, any court of record of general jurisdiction or 
a judge thereof, may on application of the commission or of a commissioner compel obedience by 
proceedings for contempt as in. the case of disobedience of the requirements of a subpoena issued 
from such a court or a refusal to testify therein. | 


_ History: Laws 1941, ch. 84, § 58; 1941 Comp., § 72- 
809; 1953 Comp.,, § 68-8-9. 

Cross references. — For contempt proceedings, see 34- 
1-1 to 34-1-4 NMSA 1978. 

_ Compiler's notes. — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-10-1 to 62-10-6, 62-10-8 to 62-10-14 and 62- 
10-16 of the Public Utility Act are still effective as the re- 
peal of Chapter 62, Article 6 by Laws 1998, Chapter 108, 
Section 82, effective July 1, 2003 Chapter 108, Section 82 
was repealed prior to taking effect by Chapter 23, Sec- 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, 
Section 8, amended Laws 1998, Chapter 82, as amended, 
an amendment of a repealed section is ineffective. See 


62-10-10. Depositions. 


Quintana v. N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 
1101 (1983). Laws 2003, Chapter 416, Section 5 also re- 
pealed Laws, 1998, Chapter 108, Section 82, as amended, 
a second time, however, that repeal is of no effect as the 
section had previously been repealed by Chapter 23, Sec- 
tion 1, Laws 2003. 


ANNOTATIONS 


Law reviews. — For note, "On Building Better Laws for 
New Mexico's Environment," see 4.N.M.L. Rev. 105 (1973), 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities § 232. . 
, 73B C.J.S, Public Utilities §§ 80, 87. 


The commission or any commissioner or any party.to the proceedings may, in any investigation 
or hearing before the commission, cause the deposition of witnesses residing within or without the 
state to be taken in the manner prescribed by law for taking depositions in civil actions, and any 
party as provided by law in civil actions may be required to answer written interrogatories pro- 
Stein by the commission or BABY commissioner or any other party to the proceedings. 


History: Laws 1941, ch. 84, § 59; 1941 Comp., § 72- 
810; 1953 Comp., § 68- 8-10; Laws 1965, ch. 289, § 12. 


Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
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62-10-11 


are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2008, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 


ELECTRIC, GAS AND WATER UTILITIES 


62-10-18 


no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

Cross references. — For taking depositions, see Rules 
1-026 and 1-032 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 73B 
C.J.S. Public Utilities § 80. 


as amended, a second time, however, that repeal is of 


62-10-11. Certified copies; evidence. 


Copies of official documents and orders filed or deposited according to law in the office of the 
commission, certified by a commissioner or by the secretary under the official seal of the commis- 
sion to be true copies of the original shall be evidence in like manner as the originals, in all mat- 


ters before the commission and in the courts of this state. 


History: Laws 1941, ch. 84, § 60; 1941 Comp., § 72- 
811; 1953 Comp., § 68-8-11. 

Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 


62-10-12. Recording orders. 


224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities § 269. 
73B C.J.S. Public Utilities §§ 82 to 85, 


Every order, finding, authorization or certificate issued or approved by the commission under 
any provisions of this act shall be in writing and entered on the records of the commission. A cer- 
tificate under the seal of the commission that any such order, finding, authorization or certificate 
has not been stayed, suspended or revoked shall be received as evidence in any proceedings as to 


the facts therein stated. 


History: Laws 1941, ch, 84, §.61; 1941 Comp., § 72- 
812; 1953 Comp., § 68-8-12, 

Compiler’ s notes. — For the meaning of "this act", see 
62-5-9 NMSA 1978 and notes thereto, 

Sections 62-10-1 to 62-10-6, 62-10-8 to 62-10-14 and 62- 
10-16 of the Public Utility Act are still effective as the re- 
peal of Chapter 62, Article 6 by Laws 1998, Chapter 108, 
Section 82, effective July 1, 2003 Chapter 108, Section 82 
was repealed ‘prior to taking effect by Chapter 23, Sec- 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 
tion 8, amended Laws 1998, Chapter 82, as amended, an 
amendment of a repealed section is inefféctive. See’ Quin: 
tana v. NM. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 


62-10-13. Fees. 


(1983). Laws 2003, Chapter 416, Section 5 also repealed 
Laws 1998, Chapter 108, Section,82, as amended, a second 
time, however, that repeal i is of no effect as the section had 
previously been repealed by Chapter 23, Pon 1, Laws 
2003. 


M ANN OTATIONS 


Law: reviews. '— For note, The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev, 184 (1973). ) 

Am. Jur. 2d, A.L.R. and C,J.S. references. — 64 Am, 
Jur, 2d:Public Utilities § 274. 
73B C.J.S, Public Utilities §§.89 to 92, , 


Witnesses who.are summoned before the commission shall:be paid the same fees and mileage as 
are paid to witnesses in the courts of record of general jurisdiction. Witnesses whose. depositions 
are taken pursuant to the provisions of this.act, and the officer taking the same, shall be entitled 
to the same fees as are paid for like services in such courts. 


History: Laws 1941, ch. 84, § 62; 1941 Comp., § 72- 
813; 1958. Comp., § 68-8-13. 


; r a | : 
Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
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62-10-14 HEARINGS BEFORE THE COMMISSION 62-10-14 


Laws 1998, Chapter 108, Section 82, effective July 1; 2003 Cross references. — For fees and mileage as paid to 
Chapter 108, Section 82 was repealed prior to taking ef- witnesses in district courts, see 38-6-4 NMSA 1978. 

fect by Chapter 23, Section 1, Laws 2003. Although Laws For fees for taking pt Brag see 14-12-19B, 39-2-8 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- NMSA 1978. 

ter 82, as amended, an amendment of a repealed section is 

ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. ANNOTATIONS: 

224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 


tion 5 also repealed Laws 1998, Chapter 108, Section 82, stitutionality and construction of statute imposing upon 


as amended, a second time, however, that repeal is of bi ‘ ti fj ticati it: 
no effect as the section had previously been repealed by affairs, 101 AL. rat oes ea ene ale 


Chapter 23, Section 1, Laws 2003. 73B C.J.S. Public Utilities § 80. 


62-10-14. Decisions. 


After the conclusion of any hearing the commission shall make and file its findings and order. 
The findings of fact shall consist only of such ultimate facts as are necessary to determine the 
controverted questions presented by the proceeding. Such findings shall be separately stated and 
numbered, and each thereof shall state briefly and plainly an ultimate fact necessary to determine 
a controverted question; and there shall be such a finding of fact as to each of the controverted quées- 
tions presented by the proceeding. The order of the commission shall be based upon said findings of 
fact, and a copy of the findings of fact and of the order, certified under the seal of the commission, 
shall be served upon the person against whom it runs, or his attorney, and notice thereof shall be 
given to the other parties to the proceeding or their attorneys. Said ‘order shall take effect and be- 
come operative thirty days after the service thereof, unless otherwise provided. If an order cannot 
in the judgment of the commission be complied with within thirty days, the commission may grant 
and prescribe such additional time as in its judgment is reasonably necessary to comply therewith, 
and may, on application and for good cause shown, extend the time for compliance fixed in its order. 


. History: Laws 1941,.ch. 84, § 63; 1941 Comp., § 72- v. N.M. Pub, Serv. rb’ n, 1970-NMSC-0382, 81 N.M. 280, 


814; 1953 Comp., § 68-8-14, 466 P.2d 557. 

Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- Unnecessary but erroneous findings of fact are 
10-8 to 62-10-14 and 62-10-16 of the, Public Utility Act not grounds for reversal. — Erroneous findings of 
are still effective as the repeal of Chapter 62, Article 6 by fact, unnecessary to support the decision of a court, are 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 not grounds for reversal: International Minerals'& Chem. 
Chapter 108, Section 82 was repealed prior to: taking ef- Corp. v. N.M. Pub. Serv. Comm'n, 1970-NMSC-032, 81 
fect by Chapter. 23, Section 1, Laws 2003. Although Laws N.M. 280, 466 P.2d.557; 

2003, Chapter 336, Section 8, amended Laws 1998, Chap- Failure to number findings not grounds for re- 
ter 82, as. amended, an amendment of a repealed section is versal, — That the findings were unnumbered would not 
ineffective. See Quintana v. N.M, Dep't of Corrs., 100 N.M. justify a reversal on the grounds that the requirements of 
224, 668 P.2d 1101 (1983), Laws 2003, Chapter 416, Sec- this section were not followed. International Minerals & 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, Chem. Corp. v, N.M. Pub. Serv. Comm'n, 1970-NMSC-032, 
as amended, a second time, however, that repeal is of 81 N.M. 280, 466 P.2d 557, 
no effect as the section had previously been repealed by Moving party has burden of proof. — Although this 
Chapter 23, Section 1, Laws 2003. section.does not specifically place any burden of proof on 
2 b . i the complainant, the courts have uniformly imposed on 
ANNOTATIONS administrative agencies the customary common-law rule 

Requiring exhaustion of administrative remedies that the moving party has the burden of proof. Interna- 
is constitutional. — The requirement of the Public Util- tional Minerals & Chem. Corp. v. N.M. Pub. Serv. Comm n, 
ity Act that a person first exhaust his administrative rem- 1970-NMSC-032, 81 N.M, 280, 466 P.2d 557. 
edy before resorting to the courts does not violate N.M. Burden of proving rate discrimination not met. — 
Const., art. VI, § 13, granting general jurisdiction to, the Where commission found that no unreasonable discrimi- 
district courts except as elsewhere limited in such consti- nation existed between rates charged to. complainant's 
tution, Smith v. Southern Union Gas Co., 1954-NMSC-038, classification of service and to respondent's classifica- 
58 N.M. 197. 269 P.2d 745. tions of service, complainant failed to sustain the burden 

This section requires only a finding of an ultimate of proving unlawful or unreasonable discrimination as to 
fact, and where that fact is found, the supreme court can- rates charged to various members of its own classification. 


: : s a A Chem, Corp. v. N.M. Pub. Serv. 
not interpret it to require any additional basis for the com- International Minerals & P. 
mission's order, International Minerals & Chem. Corp. v. Comm'n, 1970-NMSC-032, 81 N.M., 280, 466. P.2d 557, 


NM. Pub. Serv. Comm'n, 1970-NMSC-032, 81 N.M. 280 Commission is not bound by opinions of experts 
466P2d557. ; ; : so long as the commission's ultimate decision is supported 


This section requires that the commission find’ ‘only by. substantial evidence. Attorney: Gen. v. N.M. Pub. Serv. 
ultimate facts and does not require it to give reasons for Comm n, 1984-NMSC-081, 101,.N.M, 549, 685 P.2d 957. 


its decision, The ultimate fact is the logical result of the ..,, Commission is only required to find ultimate fact: 
proofs reached by reasoning from the evident facts. It is a it is not required to give reasons for its decision or to make 
- conclusion of fact. International Minerals & Chem. Corp. a finding that is not an ultimate finding. Attorney Gen. v. 
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62-10-15 


N.M. Pub. Serv. Comm'n, 1984-NMSC-081,:101 N.M., 549, 
685 P.2d 957. 

Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev. 184 (1978). 


62-10-15. Repealed. 
Repeals. — Laws 1998, ch, 108, § 81 repealed 62-10-15 


NMSA 1978, as enacted by Laws 1941, ch. 84, § 64, relat- 
ing to record of proceedings, effective January 1, 1999. For 


62-10-16. Rehearing. 


ELECTRIC, GAS AND WATER UTILITIES 


62-11-1 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
dur, 2d Public Utilities §§ 273, 274. 

Necessity of some evidence at hearing to support deci- 
sion of commission, 123 A,L.R. 1849. 

73B C.J.S. Public Utilities §§ 88 to 92. 


provisions of former ma see the 1997 NMSA 1978 on 
NMOneSource.com. 


After an order or. decision has been made by the commission, any party to the proceedings, may 
within thirty days after the entry of the order or decision apply for a rehearing in respect of any 
matters determined in said.proceedings and specified in the application for rehearing, and the 
commission may grant and hold such rehearing on said matters, The commission shall either 
grant or refuse an application for rehearing within twenty days after the application therefor is 
filed in the office of the commission; and a failure by the commission to act upon such application 
within that period shall be deemed a refusal thereof. If the application be granted, the commis- 


sion's order shall be deemed vacated, and the commission shall enter a new order after the rehear- 


ing shall.have been concluded. 


History: Laws 1941, ch. 84, § 65; 1941 Comp., § 72- 
816; 1953 Comp., § 68-8-16. 

Compiler's notes. — Sections 62-10-1 to 62-10-6, 62- 
10-8 to 62-10-14 and 62-10-16 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter. 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws, 2003, Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an. amendment of a repealed section is 
ineffective. See Quintana v, N.M, Dep't of Corrs., 100 N.M. 
224, 668 P.2d 1101 (1983). Laws 2008, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 


no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Motion for rehearing not acted upon is deemed 
refused. — A timely motion for rehearing, filed in accor- 
dance with this section but not acted upon by the commis- 
sion within 20 days, is deemed refused. N.M. Elec, Serv, 
Co, v. Lea Cnty. Elec. Coop., 1966-NMSC-046, 76 N.M. 434, 
415 P.2d 556, cert. denied, 385 US. 969, 87 S. Ct. 506, 17 
L. Ed. 2d 433, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of public service corporation to judicial relief from contract 
rates which have become inadequate, 10 A.L.R. 1835, 


73B C.J.S, Public Utilities § 96. 


ARTICLE 11 


Review of Commission Orders 


Sec, Sec, 

62-11-1. Right of appeal. 62-11-5, Decision on appeal. 

62-11-2. Notice to the commission, 62- 11- 6. Appeals; supreme court may stay or suspend 
62-11-3, Appeal on the record. “commission's order. 

62-11-4, Burden of showing that the order is ‘unreason- 62-11-7, Repealed. 


able or unlawful. 


62-11-1. Right of appeal. 


Any party to any proceeding before the commission may file a notice of appeal in the supreme court 
asking for a review of the commission's final orders. If an application for rehearing has been filed, a 
notice of appeal must be filed within thirty days after the application for rehearing has been refused 
or deemed refused because of the commission's failure to act within the time specified in Section 62- 
10-16 NMSA 1978. If an application for rehearing has not been filed, a notice of appeal must be filed 
within thirty days after the entry of the commission's final order. Every notice of appeal shall name 
the commission as appellee and shall identify the order from which the appeal is taken. Any person 
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REVIEW OF COMMISSION ORDERS 


62-11-2 


whose rights may be directly affected by the appeal may appear and become a party, or the supreme 
court may, upon proper notice, order any person to be joined as a party. 


History: Laws 1941, ch. 84, § 66; 1941 Comp., § 72- 
901; 1953 Comp., § 68-9-1; Laws 1965, ch. 289, § 14; 
1982, ch. 109, § 11; 1993, ch. 282, § 38. | 

Compiler's notes. — Sections 62-11-1 to 62-11-6 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter,108, Section 82, ef- 
fective July 1, 2008 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective, See Quintana v. N.M. Dep't 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter’ 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003. 

The 1998 amendment, effective June 18, 1993, made 
minor stylistic changes in the first and second sentences, 
and deleted "New Mexico public service" preceding "com- 
mission" in the next-to-last sentence. 


ANNOTATIONS 


Requiring exhaustion of remedies is constitutional. 
— The requirement of the Public Utility Act that a person 
first exhaust his administrative remedy before resorting to 
the courts does not violate N.M, Const., art. VI, § 18, granting 
general jurisdiction to the district courts except as elsewhere 
limited in such constitution. Smith v. Southern Union Gas 
Co., 1954-NMSC-033, 58 N.M. 197, 269 P.2d 745. 

Section liberally applied in determining standing 
for review. — The language "[a]ny party to any proceed- 
ing before the commission" is broad and requires liberal 
application in determining standing’ for review pursuant 
to this section. Community Pub. Serv. Co. v. N.M. Pub. Serv. 
Comm'n, 1983-NMSC-026, 99 N.M. 493, 660 P.2d 583. 

Courts have jurisdiction to vacate unlawful ad- 
ministrative order. — The statutory provisions for 
limited review of an order of a commission by the district 
court do not oust the courts of jurisdiction to annul and 
vacate a final administrative order as unlawful. Llano, 
Inc. v. Southern Union Gas Co., 1964-NMSC-257, 75 N.M. 
7, 399 P.2d 646. , 

' Complete administrative remedy for testing rates 
is provided. — The Public Utility Act envelops the com- 
mission with an aura of broad power-and jurisdiction to de- 
termine just and reasonable rates and sets up a complete 


62-11-2. Notice to the commission. 


remedy within the framework of the act for testing their 

propriety and reasonableness. Potash Co. of Am. v. N.M. Pub. 

Serv. Comm'n, 1956-NMSC-091, 62 N.M. 1, 303.P.2d 908. 
Action will be dismissed if remedies have not 


. been exhausted. — Where plaintiff brought action to 


enjoin commission from enforcing new gas rates and to 
recover amounts paid without waiting for final determi- 
nation in pending statutory review proceeding, complaint 
was properly dismissed because plaintiff failed to exhaust 
administrative remedies. Potash Co, of Am. v. N.M. Pub. 
Serv. Comm'n; 1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 

Standard of review for appeal is whether there is 
substantial evidence in the record as a whole to support 
the agency's decision. Gonzales, v, Public Serv. Comm'n, 
1985-NMSC-038, 102 N.M. 529, 697 P.2d 948. 

Review limited. — On appeals from administrative 
bodies the questions to be answered by the court are ques- 
tions of law and are restricted to whether the adminis- 
trative body acted fraudulently, arbitrarily or capriciously, 
whether the order was supported by substantial evidence 
and, generally, whether the action of the administra- 
tive body was within the scope of its, authority. Maestas 
v. NLM. Pub. Serv. Comm'n, 1973-NMSC-096, 85 N.M. 
571, 514 P.2d 847; Llano, Inc. v. Southern Union Gas Co., 
1964-NMSC-257, 75 N.M. 7, 399 P.2d 646. 

Section 62-12-2 applicable. — Where it is alleged that 
the public regulation commission is acting outside the 
scope of its jurisdiction or refusing to perform under the 
Public Utility Act, Section 62-12-2 NMSA 1978 is applica- 
ble. City of Sunland Park v. N.M. Pub, Regulation Comm'n, 
2004-NMCA-024, 135 N.M. 148, 85 P.3d 267, cert. denied, 
2004-NMCERT-002, 135 N.M. 169, 86 P.3d 47. 

Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.ML.L. Rey. 184 (1973). 

For article, "Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
see 9 N.M.L. Rev. 287 (1979). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 12 N.M.L. Rev. 1 (1982). 

For comment, "Regulation of Electric Utilities and Af- 
filiated Coal Companies - Determining Reasonable Ex- 
penses," see 26 Nat. Res. J. 851 (1986). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Utilities §§ 276 to 291. 

73B C.J.S. Public Utilities §§ 96, 101 to 138. 


Upon the filing of a notice of appeal, the appellant shall cause a copy thereof to be served upon 
the commission and parties of record in the proceeding before the commission in the manner pre- 
scribed by the Rules of Appellate Procedure for Civil Cases. Within thirty days after service of the 
notice of appeal or such further time as the supreme court for good cause may specify, the com- 
- mission shall certify to the supreme court the record of the testimony taken before the commis- 
sion and all exhibits offered or received in evidence at the hearing before the commission, and all 
pleadings, findings, conclusions, orders and opinions, or certified copies thereof, made and entered 
in, or in connection with, the hearing before the commission; provided, however, that the parties 
and the commission may stipulate that a specified portion only of the testimony taken at the hear- 
ing before the commission shall be certified to the supreme court for review on appeal. 


History: Laws 1941, ch, 84, § 67; 1941 Comp,, § 72- 
902; 1953 Comp., § 68-9-2; Laws 1965, ch. 289, § 15; 
1982, ch. 109, § 12. 


Compiler's notes. — Sections 62-11-1 to 62-11-6 of 
the Public Utility Act are still effective as the repeal 
of Chapter 62, Article 6 by Laws 1998, Chapter 108, 
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Section 82, effective July 1, 2003 Chapter 108, Section 82 


ELECTRIC, GAS AND WATER UTILITIES 


was repealed prior to taking effect by Chapter 23, Sec-_, 
tion 1, Laws 2008. Although Laws 2008, Chapter 336, 


Section 8, amended Laws 1998, Chapter 82, as amended, 
an‘amendment of a repealed section is ineffective, See 
Quintana v. N.M. Dep't of Corrs., 100:'N.M, 224, 668 P.2d 
1101 (1983). Laws 2003, Chaptér 416, Section 5 also re- 
pealed Laws 1998, Chapter 108, Section 82, as amended, 
a second time, however, that repeal is. of no effect as the 
section had previously been repealed by Chapter 23, Sec- 
tion 1, Laws 2008. 


62-11-3. Appeal on the record. 


62-11-4 


Cross references. — For service of process, see Rule 
1-004 NMRA. 

For Rules of Appellate Procedure, see Rule 12-101 
NMRA et seq. 


_ ANNOTATIONS 


Law reviews. — For annual survey of New Mexico 
law relating to administrative law, see 12 NM. L. Rev, 1 
(1982). 

‘Am, Jur. 2d, A.L.R. and C.J.S, references. —73B 
C.J.S. Public Utilities 8§ 101 to 117. 


The appeal shall be heard on the record made before the commission, and the supreme court 
shall not permit the introduction of new evidence addressed to any of the i issues presénted at the 


hearing before the commission. 


History: Laws 1941, ch, 84, § 68; 1941 Comp., § 72- 
908; 1953 Comp., § 68-9-3; Laws 1965, ch. 289, § 16; 
1982, ch. 109, § 18. 

Compiler's notes. — Sections 62-11-1 to 62-11-6 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2008 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2003, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs., 100 N.M. 224, 668 P.2d°1101 (1983). Laws 2008, 


1 eT S's 


Chapter 416, Section 5 dle tépealBd ial 1998, Chap: 
ter 108, Section 82, as amended; a second time, however, 
that repeal is of no effect as the section had’ previously 
been repealed by Chapter 23, Section 1, Laws 2003. 


ANNOTATIONS 


Administrative decisions. — In review of adele. 
trative orders, additional evidence cannot be introduced. 
Liano, Ine. v. Southern Union Gas Co; 1964- NMSC-257, 
75 N.M. 7, 399 P.2d 646. 

Am, Jur. 2d, A.L.R. and C.J.S. eotarbneed —_ 73B 
C.J.S,. Public Utilities §§ 126 to 138, ' 


62-11-4. Burden of showing that the order is unreasonable or unlawful. 


The burden shall be on the party appealing to show that the order appealed irons is unreason- 


able, or unlawful. 


History: Laws 1941, ch, 84, § 69; 1941 Comp., § 72- 

Compiler's notes, — Sections 62-11-1 to 62-11-6 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108; Section 82, ef- 
fective July 1;2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 2008, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs,, 100 N.M, 224, 668 P.2d 1101 (1983), Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is:of no effect as the section had previously 
been repealed by Chapter 28, Section 1, Laws 2003. 


ANNOTATIONS 


Standard of review. — On appeal, the court, viewing 
the evidence in the light most favorable to’ the order ap- 
pealed from, determines whether the order.was supported 
by substantial evidence, was neither arbitrary nor capri- 


cious, and was within’ the commission's scope of authority, 


Plains Elec. Generation & Transmission Coop. v. N.M. Pub. 
Util. Comm'n, 1998-NMSC-038, 126 N.M, 152, 967 P.2d 827. 

Grounds required for reversal, — The party chal- 
lenging a commission decision must show that*agency 
action falls within one of the oft-mentioned grounds for 
reversal, including: whether the decision is arbitrary and 
capricious; whether it, is supported by substantial evi- 
dence; and whether it represents an abuse of the agency's 


discretion by being outside the scope of the agency's 
authority, clear error, or violative of due process. Morn- 
ingstar Water Users. Ass'n. v. N.M, Pub. Util. Comm'n, 
1995-NMSC-062, 120 N.M. 579, 904 P.2d 28. 

Burden. of. proving construction, was not com- 
menced in time. —, The burden was on. petitioners- 
landowners, as the moving. parties before the commission, 
to demonstrate by, substantial evidence, and thereby prove 
to the commission, that electrical cooperative failed to com- 
mence construction of a transmission line and related fa- 
cilities within the time prescribed by Section 62-9-4 NMSA 
1978, Lone Mountain Cattle Co. v. N'M. Pub. Serv. Comm'n, 
1972-NMSC-008, 83 N.M. 465, 493 P.2d 950. 

When commission's construction of certificate 
and statutes is binding. — The commission's construc- 
tion of the certificate issued by it and the statutes govern- 
ing its operation was binding on review, unless this con- 
struction was unreasonable or unlawful: Lone Mountain 
Cattle Co, v.N.M. Pub. Serv. Comm'n, 1972-NMSC-008, 83 
N.M. 465, 498 P.2d 950. 

Utility's request for proposal process was not arbi- 
trary or capricious. — Where the public service company 


.. of New Mexico (PNM) submitted an application for the pub- 


lic regulation commission (PRC) to approve its renewable 


‘energy procurement plan for the year 2018, and where, in 
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its application, PNM sought to demonstrate its compliance 
with the Renewable Energy Act, 62-16-1 to -10 NMSA 1978, 
requirements and obtain the PRC's approval of renew- 
able energy procurements, the PRC's approval of PNM's 
solar energy procurement plan was not unreasonable or 
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unlawful, because PNM's request for proposal (RFP). gave 
all bidders a fair opportunity to participate and compete for 
PNM's selection, and evidence in the record demonstrates 
that the challenged aspects of PNM's RFP were consistent 
with industry standards, N.M: Indus. Energy Comm'n v. 
N.M. Pub. Regulation Comm'n, 2019-NMSC-015, 

Public Regulation Commission's summary fact- 
finding procedure denied qualifying facility due 
process. — In a case that arose under the federal Public 
Utility Regulatory Policies Act of 1978 (PURPA), which 
was designed to encourage the development of small 
power production facilities in order to diversify the na- 
tion's energy sources and thereby reduce the demand for 
traditional fossil fuels, where appellant filed a petition 
with the New Mexico public regulation commission (PRC), 
contending that it is a "qualifying facility" under PURPA 
and requested that the PRC enter an order declaring that 
Lea county electric is obligated under PURPA to purchase 
the energy and capacity that appellant produces and de- 
termine the proper "avoided costs" Lea county electric 
is required to pay appellant for its energy and capacity, 


62-11-5. Decision on appeal. 


REVIEW OF COMMISSION ORDERS 


62-11-5 


and where the PRC determined that it would process ap- 
pellant's filing as a complaint subject to the formal com- 
plaint process set forth in its rules of procedure and not 
as a petition for a declaratory order, and where the PRC 
further summarily dismissed the complaint with preju- 
dice, finding that the affidavits and supporting documen- 
tation constituted substantial evidence that Lea county 
electric transferred its mandatory purchase obligation to 
another electric utility which served as Lea county elec- 
tric's "full-requirements" supplier, the New Mexico su- 
preme court vacated and annulled the PRC's final order, 
because the summary ‘fact-finding’ procedure employed 
by the PRC violated due process when it precluded ap- 
pellant from presenting evidence and developing a record 
on the disputed full-requirements issue. The PRC's deci- 
sion was also not supported by substantial evidence, and 
was therefore arbitrary, capricious, or an abuse of discre- 
tion. D. Resolute Wind 1 LLC v. N.M. Pub. Regul. Comm'n, 
2022-NMSC-011.° 

Am, Jur. 2d, A.L.R. and C.J.S, references, — 73B 
C.J.S. Public Utilities §§ 126 to 128. 


The supreme court shall have no power to modify the action or order appealed from, but shall 
either affirm or annul and vacate the same. The supreme court shall vacate and annul the order 
complained of if it is made to appear to the satisfaction of the court that the order is unreasonable 
or unlawful, Proceedings in the supreme court shall.be governed by the provisions ofthis act and 
by the Rules of Appellate Procedure for Civil Cases promulgated by the supreme court of New 


Mexico, 


- History: Laws 1941, ch. 84, °§ 70;1941 Comp., § 72- 
905; 1953 Comp., § 68-9-5; Laws 1982, ch. 109, § 14. 

Compiler' s notes. — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-11-1 to 62-11-6 of the Public Utility Act 
are still effective as the repeal of Chapter 62, Article 6 by 
Laws 1998, Chapter 108; Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003..Although Laws 
2003, Chapter 336, Section'8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 
ineffective. See Quintana v, N.M. Dep't of Corrs., 100 N.M. 
224, 668 P.2d.1101 (1983), Laws 2003, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

Cross references. — For Rules of Appellate Proce- 
dure, see Rule 12-101 NMRA et seq. 


ANNOTATIONS. 


Entire order must be annulled if part is unlawful. 
— Where the court finds part of the order of the commis- 
sion to be unreasonable and unlawful, it must annul the 


entire order. The court has no power to modify the order ° 


of the commission. Moyston v: N.M. Pub. Serv. Comm'n, 
1966-NMSC-062, 76 N.M. 146, 412 P.2d 840. 

Supreme court is limited to affirming or revers- 
ing lower court. — Because of the form of this section 
(prior to the 1982 amendment), supreme court was lim- 
ited in its disposition of cause to affirming or reversing 
the lower court, and the cause cannot be remanded to 
permit the commission to supply necessary findings. N.M. 
Elec, Serv, Co, v. Lea Cnty, Elec. Coop., 1966-NMSC-046, 76 
N.M. 434, 415 P.2d 556, cert. denied, 385 U.S. 969, 87 S. Ct. 
506, 17 L. Kd, 2d 433 (1966). 
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Court is limited in its review’ to determining 
whether the order of the commission was unreasonable 
and/or unlawful, whether it was supported by substantial 
evidence and, generally, whether the action of the commis- 
sion was within the scope of its authority. Llano, Inc. v. S. 
Union Gas Co,, 1964-NMSC-257, 75 N.M. 7, 399 P.2d 646. 

On appeals from administrative bodies the questions to be 
answered by the court are questions of law and are restricted 
to whether the administrative body acted fraudulently, arbi- 
trarily or capriciously, whether the order was supported by 
substantial evidence and, generally, whether the action of 
the administrative body was within the scope of its author- 
ity. The district court may not substitute its judgment for 
that of the administrative body, Maestas v. N.M. Pub. Serv. 
Comm'n, 1973-NMSC-096, 85 N.M, 571, 514 P.2d 847; Llano, 
Ine. v, Southern Union Gas Co: 1964-NMSC-257 , 75 N.M. 7, 
899 P.2d 646; Public Serv. Co, v..N.M. Pub, Serv. Comm'n, 
1979-NMSC- 042, 92 N.M, 721, 594 P.2d 1177. 

Commission decision not upheld without sub- 
stantial evidence. — Although every inference is to be 
drawn in support of the commission's decision, a review- 
ing court may not uphold a commission's decision which 
is not supported by substantial evidence. Public Serv. Co. 
v. N.M, Pub. Serv. Comm'n, 1979-NMSC-042, 92 N.M. 721, 
594 P.2d 1177... 

Questions of fact are for commission, not court. — 
Whether or not the construction had been commenced on 
a certain date is a question of fact to be determined by the 
commission. Lone Mountain Cattle Co. v. N.M. Pub, Serv. 
Comm'n, 1972-NMSC-008, 83 N.M. 465, 493 P.2d 950. 

When commission's construction of certificate 
and statute is binding. — The commission's construc- 
tion of the certificate issued by it and the statutes govern- 
ing its operation was binding on review, unless this con- 
struction was unreasonable or unlawful. Lone Mountain 
Catile Co. v. N.M. Pub. Serv. Comm'n, 1972- NMSC-008, 83 
N.M. 465, 493 P.2d 950. 
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Once commission's order is annulled and vacated, 
a rate case is in the same posture it was in before the 
original decision was rendered: the commission may. hold 
additional hearings and take additional testimony just 
as if the vacated order had never been entered; however, 
because the proposed rates may be put into effect after ex- 
piration of the initial nine-month period, the commission 
will have every reason to act expeditiously to enter. new 
findings based on substantial evidence, Public Serv. Co. v. 
N.M. Pub. Serv. Comm'n, 1979-NMSC-042, 92 N.M, 721, 
594 P.2d 1177, 

Regulation held neither arbitrary nor capricious. 
— The question, of.a potential for abuse in a regulation 
allowing company to adjust consumers' rates,relative to 
change in the company's cost prior to the approval by the 
commission in that the company could negotiate contracts 
with its subsidiaries who supply 26% of its natural gas at 
favorable rates, and thereby accrue hidden profits, was a 
question of fact for the commission to decide, and as the 
commission's findings were supported by substantial evi- 
dence, this regulation was neither arbitrary nor capricious. 
Maestas v. N.M. Pub, Serv, Comm'n, 1973-NMSC-096, 85 
N.M. 571, 514 P.2d 847. 

Commission's finding of fact held supported by 
substantial evidence. — Considering petitioner's bur- 
den of proof, the nature and extent of the evidence ad- 
duced and the qualifications of the commission in knowing 
and understanding what is meant by "surveys" and. "con; 
struction," in the sense: in which these terms are used in 
the construction of power transmission lines and related 
facilities, the commission's finding of fact was supported 
by substantial evidence, and it is not the province of the 
court to substitute its judgment for that of the commis- 
sion, Lone Mountain Cattle Co. v. N.M. Pub. Serv. Comm'n, 
1972-NMSC-008, 83 N.M. 465, 493 P.2d 950. 

Commission's order held unsupported by  sub- 
stantial evidence. — Where gas company seeking rate 
increase proposed to trend the general plant. account 
items by»using a nationally recognized index, but the 
commission instead inserted its:own method ~- to simply 
use the untrended original cost, although the witness 
who:strongly supported this approach admitted that he 
did not know whether this,would accurately establish the 
reproduction cost of the items, the court held the com- 
mission's order was unreasonable, being unsupported. by 


ELECTRIC, GAS AND WATER UTILITIES - 


62-11-6 


substantial evidence. Southern Union Gas Co. v. N.M. Pub. 
Serv. Comm'n, 1972-NMSC-072, 84.N.M. 330, 503) P.2d 
310, 
Commission's éatablishnient of a two-tiered rate plan 
that allowed residential customers to elect \between a 
higher customer access fee combined with a lower distribu- 
tion charge per therm, or choose’a lower customer access 
fee combined with a higher distribution charge was not 
supported by the evidence. Attorney; Gen» v. N.M. Pub, Util: 
Comm'n, 2000-NMSC-008, 128 N.M. 747, 998 P.2d 1198. 

Commission's, order in a utility-rate proceeding was 
vacated and remanded because its decision onthe disal- 
lowance of gas company's.actual tax expenses was arbi- 
trary, its determination of zero cash working capital was 
lacking a basis in substantial evidence and the amount of 
its award for aircraft expenses was unsupported by sub- 
stantial evidence. Zia Natural Gas Co, v: N.M.Pub, Util, 
Comm'n, 2000-NMSC-011, 128 .N.M. 728, 998 -P.2d 564. 

In its final order regarding a gas utility's requested rate 
increase, the commission's denial of recovery of losses on 
reacquired debt, the denial, of the opportunity for the util- 
ity to recover reservation fees in a separate proceeding, 
the denial of certain settlement expenses and rate case ex- 
penses, and the dramatic increase in the residential access 
charge were not supported by substantial evidence. PYM 
Gas Servs, v. N.M. Pub. Util. Comm'n, 2000-NMSC- 012, 
129 N.M. 1,1 P.3d 383. 

Factors considered i in rate ree aS Public ‘Sear Co, 
v. N.M. Pub. Serv. Comm' n, _1979-NMSC- 042, 92 N.M. 721, 
594 P.2d 1177, 

Departure from prior practice without notice. — 
A regulatory body cannot, without prior notice, abruptly 
depart from past practice on which the regulatee has re- 
lied and impose a retroactive refund requirement upon 
the regulatee. However, once notice was given, nothing 
prevented the commission.from adopting a new regula- 
tory practice and applying it prospectively;.if the regula- 
tee chose not to comply,;it did so-at its own peril, Hobbs 
Gas Co. v. N.M. Pub. Serv..;\Comm'n, 1998-NMSO -032,:115 
N.M. 678, 858 P.2d 64.. 

Law. reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev. 184 (1973). 

Am, Jur, 2d, A.L.R.. and CJS. references, — 73B 
C.J.S, Public Utilities - 125 to 128. 


ny 


62-11-6. Appeals; supreme court may stay. or suspend commission! Ss ° 


order. 


7 
{ (O56 fy yan 


The pendency of an appeal shall not of itself stay or suspend the operation of the odie of the 
commission, but, during the pendency of such proceedings, the supreme court in its discretion 
may stay or.suspend, in whole or in part, the operation of the commission's order on such terms 
as it deems.just and in accordance with the practice of courts exercising equity jurisdiction. If the 
supreme court stays or suspends the operation of an ‘order of the commission, pending’ a reviéw 
of the order, the court may require the party seeking the stay or suspension to secure the other 
parties against loss due to the delay in the enforcement. of the order, in case the order on appeals is 
affirmed, in such amount and in such form as the supreme court shall direct. 


History: Laws 1941, shh 84, § 71; 1941 Comp., § 72- 
906; 1953 Comp., § 68- 9-6; Laws 1982, ch. 109, § 15; 
1983, ch. 250, § 4. 

Compiler! s notes, — Séétions 62- 11-1 to 62-11-6 of the 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 6 by Laws 1998, Chapter 108, Section 82, ef- 
fective July 1, 2003 Chapter 108, Section 82 was repealed 
prior to taking effect by Chapter 23, Section 1, Laws 2003. 
Although Laws 20038, Chapter 336, Section 8, amended 
Laws 1998, Chapter 82, as amended, an amendment of a 
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repealed section is ineffective. See Quintana v. N.M. Dep't 
of Corrs., 100 N.M, 224, 668 P.2d 1101 (1983). Laws 2003, 
Chapter 416, Section 5 also repealed Laws 1998, Chap- 
ter 108, Section 82, as amended, a second time, however, 
that repeal is of no effect, as the section had previously 
been repealed by Chapter 23, Section 1, Laws 2003, 

Cross references. — For definition of. "commission," 
see 62-3-3 NMSA 1978. 

The 1983 amendment inserted "stay or r suspend com- 
mission's order" at the end of the catchline and substituted 
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62-11-7 


"If the supreme court stays or suspends the operation of an | 


order of the commission, pending a review of the order, the 
court may require the party seeking the stay or suspension 
to secure" for "Any party shall have the right to secure from 
the supreme court an order suspending or,staying the op- 
eration of an order of the commission, pending a review of 
such order, by securing" in the second sentence. 


ANNOTATIONS 


A party looking to stay a public regulation com- 
mission final order must seek a stay from the com- 
mission before requesting a stay from the New Mex- 
ico supreme court. — Where EI Paso electric company 
(El Paso electric). submitted its 2018 annual renewable 
energy plan to the New Mexico public regulation com- 
mission (commission), in which El Paso electric sought a 
ten-year extension of its agreement with the Camino Real 
energy facility to purchase renewable energy certificates 
at, a price of $30 per megawatt hour of renewable energy, 
which doubled the $15 per megawatt hour price for the 
certificates under its expiring agreement with the Camino 
Real facility, and where the commission issued a final 
order approving the proposal, and where the city of Las 
Cruces (city) filed.a notice of appeal with the New Mexico 
supreme court seeking review of the commission's final or- 
der and requesting that the court stay the portion ‘of the 
commission's order that approved El Paso electric's agree- 
ment with the Camino Real facility, the city was required 


62-11-7. Repealed. 


Repeals, — Laws 1982, ch. 109, § 16, repealed 62-11-7 
NMSA 1978, relating to appeals to the supreme court. For 
present provisions, see 62-11-1 to 62-11-6 NMSA 1978. 


ENFORCEMENT OF ORDERS'AND DUTIES 


62-12-1 


to first seek a stay from the commission, because a party 
is required to pursue relief from an administrative agency, 
where available, before seeking redress from the courts, 
which allows for the development of a'complete factual re- 


» cord and preserves the New Mexico supreme court's role 


as a court of review. City of Las Cruces v, N.M. Pub. Regu- 
lation Comm'n, 2020-NMSC-016. 

The New Mexico public regulation commission 
retains jurisdiction to act on a stay request follow- 
ing a final order, — Where El Paso electric company 
(El Paso electric) submitted its 2018 annual renewable 
energy plan to the New Mexico public regulation com- 
mission (commission), in which El Paso electric sought a 
ten-year extension of its agreement with the Camino Real 
energy facility to purchase. renewable energy certificates 
at a price of $30 per megawatt hour of renewable energy, 
which doubled the $15 per megawatt hour price for the 
certificates under its expiring agreement with the Camino 
Real facility, and. where the commission issued a final or- 
der approving the proposal, the commission was within its 
authority to grant the city of Las Cruces’ motion for stay 
despite a pending appeal, because the commission retains 
jurisdiction to act on a stay request following a final or- 
der, City of Las Cruces v.. N.M. Pub. Regulation Comm'n, 
2020-NMSC-016. 

Law reviews, —- For note, ''The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev. 184 (1973), 


Laws 1982, ch: 109, contained ‘no effective date provi- 
sion, but was enacted at the session which adjourned on 
February 18, 1982, See N.M. Const., art. IV, § 23) 


ARTICLE 12. 


Enforcement of Orders and Duties 


2-1. Mandamus; injunction; utilities. 

2-2. Actions against commission. 
62-12-3. Actions preferred. 

2-4, Violation of orders. 


Sec. 

62-12-5. Separate offenses. 
62-12-6., Penalties cumulative. 
62-12-7. Action to recover penalties. 


62-12-1. Mandamus; injunction; utilities. 


Whenever the commission shall be of the opinion that any person or utility is failing or omitting 
or about, to fail or omit to do anything required of it by this act or by any order.of the commission, 
or is doing anything or about to do anything, or permitting anything or-about to permit anything 
to be done, contrary to or in violation of this act or of any order of the commission, it may direct 
the attorney general of New Mexico to commence an action or proceeding in the district court in 
and for the county of Santa Fe, or ‘in the district court of the county in which the complaint or con- 
troversy arose, in the name of the state of New Mexico for the purpose of having such violations 
or threatened violations stopped and prevented either by mandamus or injunction. The attorney 
general of New Mexico shall thereupon begin such action or proceeding by petition to such court, 
alleging the violation or threatened violation complained of, and praying for appropriate relief by 
way of mandamus or injunction. It shall thereupon be the duty of the court to specify a time, not 
exceeding thirty days after the service of the copy of the petition, within which the public utility or 
person complained of must plead, and in the meantime said public utility or person may for good 
cause shown be restrained: In case of default, the court shall immediately inquire into the facts 
and circumstances of the case. Such corporations or persons as the court may deem necessary or 
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62-12-2 ELECTRIC, GAS AND WATER UTILITIES 62-12-2 


proper to be joined as parties, in order to make its judgment, order or writ effective, may be joined 
as parties. The final judgment in any such action or proceeding shall either dismiss the action 
or proceeding or direct that the writ of mandamus or injunction issue or be,:made permanent as 
prayed for in the petition, or in such modified or other form’as will afford appropriate relief. An 
appeal may be taken as in other civil actions. 


History: Laws 1941, ch. 84, § 73; 1941 Comp., § 72- ANNOTATIONS 
1001; 1953 Comp., § 68-10- 1. 


Compiler’ s notes. — For the meaning of "this act", see Law reviews. — For note, "The Public Service Com- 


62-13-1 NMSA 1978 and notes thereto. mission: A Legal Analysis of an Administrative System," 
Sections 62-12-1 to 62-12-7 of the Public Utility Act are see 3 N.M.L. Rey. 184 (1973). 
still effective as the repeal of Chapter 62, Article 12 by For note, "On Building Better Laws for New Mexico's 


Laws 1998, Chapter 108, Section 82, effective July 1, 2003 Environment,” see a NM, Rev. 108 W974), 
Chapter 108, Section 82 was repealed prior to taking ef- pr article, Cost of Service Indexing: An Analysis of 
fect by Chapter 23, Section 1, Laws 2003. Although Laws New Mexico's Experiment in Public Utility Regulation, 


2003, Chapter 336, Section 8, amended Laws 1998, Chap- see 9 N.M.L. Rev. 287 (1979). 
ter 82, as amended, an amendment of a repealed section is Am. Jur, 2d, A.L.R. and CIS. references. — 52 Am. 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. Jur. 2d Mandamus §§ 108 to 110; 64 Am. Jur, 2d Public 
224, 668 P.2d 1101 (1983), Laws 2008, Chapter 416, Sec- Utilities §§ 30, 275, 277, 278. 


Joinder or representation of several claimants in action 
to recover overcharge, 1 A.L.R.2d 160. 
Adequacy, as regards right to injunction, of other rem- 


tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, 'that repeal is of 
no effect as the section had previously been repealed by 


Chapter 23, Section 1, Laws 2003. edy for review of order fixing utility rates, 8 A.L.R.2d 839. 
Cross referdnoba.. Portmandamus eeetene rye 24. Propriety of injunctive relief against diversion of water 
9-14.NMSA 1978. ; by municipal corporation or public, utility, 42 A.L.R.3d 
For injunctions, see Rules 1-065 and 1-066 NMRA. 426. GAO OF 
For the Rules of Appellate Procedure, see Rule 12-101 73B C.J.S. Public Utilities § 59. 


NMRA et seq. 


62-12-2. Actions against commission. 


In case the commission or its members shall undertake to act in excess of its jurisdiction and 
authority conferred under this act, or without jurisdiction; or in case the said commission or its 
members shall undertake to exercise rights or privileges not conferred upon it by this act or by law; 
or in case the said commission or its members shall fail or refuse in the performance of any duties or 
obligations imposed upon it by the terms of this. act, then the person interested or whose rights are 
affected may bring suit by mandamus, prohibition, injunction or other appropriate remedy against 
the said commission in its statutory name in this act provided, to compel performance of the duties 
and obligations imposed upon said commission by this act, or to restrain said commission and its 
members from the exercise of jurisdiction not by this act conferred. Consent of the state is hereby 
expressly given to the maintenance of such suits against said commission. Any such action shall be 
brought against said commission in the district court of Santa Fe county, New Mexico, or in the dis- 
trict court of the county in which the complaint or controversy arose. Any judgment or decree entered 
against the commission shall be binding upon the commission and each and every member thereof. 


History: Laws 1941, ch. 84, § 74; 1941 Comp., § 72- For mandamus, see 44-2-1 to 44-2-14 NMSA 1978. 
1002; 1953 Comp., § 68-10-2. For injunctions, see Rules 1-065 and 1-066 NMRA. 
Compiler's notes, — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto, ANNOTATIONS 


Sections 62-12-1 to 62-12-7 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 12 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2008 


. Equity has inherent power to restrain acts beyond 
commission's jurisdiction, — The power to restrain the 
; : ° exercise by the commission of acts entirely beyond or in ex- 
Chapter 108, Section 82 was repealed prior to taking ef- cess of its jurisdiction inheres in a court of equity, and a 
fect by Chapter 23, Section 1, Laws 20038. Although Laws mere declaration of the power in this section adds no new 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- strength to the power. Potash Co. of Am. v. N.M. Pub. Serv. 
ter 82,.as amended, an amendment of a repealed section is Comm'n; 1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 
ppettecye. oe Quintana v. N,M, Dep't of Corrs., 100 N.M, Complete administrative remedy for testing rates 
224, wat P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- is provided. — The Public Utility Act envelops the com- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, mission with an aura of broad power and jurisdiction to 
as amended, a second time, however, that repeal is of determine just and reasonable rates and sets up a com- 
no effect as the section had previously been repealed by plete remedy within the framework of the act for testing 
Chapter 23, Section 1, Laws 2003. their propriety and reasonableness. Potash Co, of Am. v. 


Cross references. — For prohibition, see N.M. Const., N.M. Pub. Serv. Comm'n, 1956-NMSC-091, 62 N.M. 1, 303 
art..MiI, §:18, P.2d 908. ; ' 
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62-12-3 


Increasing contract rate is not in excess of com- 
mission's jurisdiction. — Where the commission had 
entered an order authorizing a public utility to enter into 
a contract and to continue to charge the gas rate therein 
specified until further order and on the ex parte petition 
‘of the utility subsequently entered an interlocutory order 
making arate increase to be effective until the commis- 
sion could hold a hearing to determine and set a new and 
proper rate, the commission was moving strictly in con- 
formity with the act creating it to determine one of the 
major questions submitted to its jurisdiction - a question 
of rates. Potash Co. of Am. v. N.M. Pub. Serv. Comm'n, 
1956-NMSC-091, 62 N.M. 1, 303 P.2d 908. 

Section applicable. — Where it is alleged that the 


public regulation commission is acting outside the scope. 


62-12-3. Actions preferred. 


ENFORCEMENT OF ORDERS AND DUTIES 


62-12-5 


of its jurisdiction or refusing to perform under the Public 
Utility Act, this section is applicable. City of Sunland Park 
v. N.M. Pub. Regulation Comm'n, 2004-NMCA-024, 185 
N.M. 143, 85 P.3d 267, cert. denied, 2004-NMCERT-002, 
135 N.M. 169, 86 P.3d 47. 

Law reviews. — For note,°"The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.M.L. Rev.:184 (1973). > . 

Am. Jur. 2d, A.L.R. and C.J:S. references, — 64 Am. 
Jur. 2d Public Utilities § 278. 

Prohibition as means of controlling action of ratemak- 
ing officials, 115 A.L.R. 19, 159 A.L.R: 627. 

73B C.J.S. Public Utilities §§ 66, 129-138. 


All actions and ‘proceedings under this act, and all actions or proceedings to which the commis- 
sion or the state of New Mexico may be a party, and in which any question arises under this act, or 
under or concerning any order or. decision of the commission, may be preferred over all other civil 
causes except election causes, irrespective of position on the calendar. 


History: Laws 1941, ch, 84, § 75; 1941 Comp., § 72- 
1003; 1953 Comp., § 68-10-3. 

Compiler's notes, — For the meaning of "this act", see 
62-13-1 NMSA 1978 and notes thereto. 

Sections 62-12-1 to 62-12-7 of the Public Utility Act are 
still effective as the repeal of Chapter 62, Article 12 by 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- 
ter 82, as amended, an amendment of a repealed section is 
ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 


62-12-4. Violation of orders. 


224, 668 P.2d 1101 (1983). Laws 2008, Chapter 416, Sec- 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
as amended, a second time, however, that repeal is of 
no effect as the section had previously been repealed by 
Chapter 23, Section 1, Laws 2003. 

Cross references. — For assignment of cases for trial, 
see Rule 1-040 NMRA, 


ANNOTATIONS 


Law reviews. — For note, "The Public Service Com- 
mission: A Legal Analysis of an Administrative System," 
see 3 N.ML.L. Rev, 184 (1978). 


Any person or corporation which violates any provision of the Public Utility Act [Chapter 62, Ar- 
ticles 1 through 6 and 8 through 13 NMSA 1978] or which fails, omits or neglects to obey, observe 
or comply with any lawful order, or any part or provision thereof, of the commission is subject to a 
penalty of not less than one hundred dollars ($100) nor more than one hundred thousand dollars 


($100,000) for each offense. 


History: Laws 1941, ch. 84, § 76; 1941 Comp., § 72- 
1004; 1953 Comp., § 68-10-4; Laws 1983, ch. 250, § 5; 
1993, ch. 220, § 2. 

Compiler's notes. — Sections 62-12-1 to 62-12-7 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 12 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003, Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100° N.M. 224, 668 P.2d 1101 (1983). 
Laws 20038, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as. amended, a second time, 


62-12-5. Separate offenses. 


however, that repeal is of no effect as the section had previ- 
ously been repealed by Chapter 23, Section 1, Laws 2003. 

Cross references. — For definition of "commission," 
see 62-3-3 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "the Public Utility Act" for "this act" near the begin- 
ning and "one hundred thousand. dollars ($100,000)" for 
"ten thousand dollars ($10,000)" near the end of the section. 

The 1983 amendment substituted "ten thousand dol- 
lars ($10,000)" for "one thousand dollars," 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Impris- 
onment for overcharge by public utility, 40 A.L.R. 82. 


Every violation of the provisions of this act or of any lawful order of the commission, or any part 
or portion thereof by any corporation or person is a separate and distinct offense, and in case of a 
continuing violation after a first conviction each day's’continuance thereof shall be deemed to be a 
separate and distinct offense. 
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62-12-6 - ELECTRIC, GAS AND WATER UTILITIES 62-12-7 


History: Laws 1941, ch. '84,:§'77; 1941 Comp., § 72- 2003, Chapter 336, Section 8,,amended Laws 1998, Chap- 


1005; 1953 Comp., § 68-10-5. ter 82, as amended, an amendment of a repealed section is 
Compiler's notes. — For the meaning of "this act", see ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N:M. 
62-13-1 NMSA 1978 and notes thereto. 224, 668 P.2d 1101 (1983), Laws 2003, Chapter 416, Sec- 
Sections 62-12-1 to 62-12-7 of the Public Utility Act are tion 5 also repealed Laws 1998; Chapter 108, Section 82, 
still effective as the repeal of Chapter 62, Article 12. by as amended, a second time, however, that repeal is of 
Laws 1998, Chapter 108, Section 82, effective July 1, 2008 no effect as the section had previously been repealed by 
Chapter 108, Section 82 was repealed prior to taking ef- Chapter 23, Section 1, Laws 2003. 


fect by Chapter 23, Section 1, Laws 2003. oper ten Laws 


62-12-6.. Penalties cumulative. 


a | 


All penalties accruing under this act shall be cumulative, and a suit for the recovery of one pen- 
alty shall not be a bar to or affect the recovery of any other penalty or forfeiture or be a bar to any 
criminal prosecution against any public utility or any officer, director, ae or employee thereat: or 
any other corporation or person. 


History: Laws 1941, ch. 84, § 78; 1941 Comp., § 72- _ 224, 668 P.2d.1101 (1983), Laws 2003, Chapter 416, Sec- 


1006; 1953 Comp.,, § 68-10-6. tion 6 also repealed Laws 1998, Chapter, 108, Section 82, 
Compiler's notes, — For the meaning of "this act”, see as amended, a second time, however, that repeal is of 
62-13-1 NMSA 1978 and notes thereto. ~ no effect as the section had previously been manele by 


Sections 62-12-1 to 62-12-7 of the Publie Utility Act are Chapter 23, Section 1, Laws 2003. 
still effective as the repeal of Chapter 62, Article 12 by 


Laws 1998, Chapter 108, Section 82, effective July 1, 2008 ANNOTATIONS . 
Chapter 108, Section 82 was repealed prior to taking ef- Law reviews. — For note? !'Tise#Publie’ Service: inni- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws mission: A Legal Analysis of an Administrative System," 
2003, Chapter 336, Section 8, amended Laws 1998, Chap- see 3 N.MLL. Rev. 184.(1973). 

ter 82, as amended, an amendment of a repealed section is Am, Jur. 2d, A.L.R. and C..S. references. — 73B 
ineffective. See Quintana v. NM. Dep't of Corrs., 100 N,M. C.RS. Public Utilities 85 59. 


62-12-7. Action to recover penalties. 


Actions to recover penalties under this ‘act shall be brought in the name of the state of New 
Mexico in the district court of Santa Fe county. 


History: Laws 1941, ch. 84, § 79; 1941 Comp., § 72- ineffective. See Quintana v. N.M. Dep't of Corrs., 100 N.M. 


1007; 1953 Comp., § 68-10-7. 224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416, Sec- 
Compiler's notes. — For the meaning of "this act", see tion 5 also repealed, Laws 1998, Chapter 108, Section 82, 
62-13-1 NMSA 1978 and notes thereto. as amended,.a second time, however, that repeal is of 
Sections 62-12-1 to 62-12-7 of the Public Utility Act are no effect as the section had previously been repealed by 
still effective as the repeal’of Chapter 62, Article 12 by Chapter 23, Section 1, Laws 2003. 


Laws,1998, Chapter 108, Section 82, effective July 1, 2003 
Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws 


ANNOTATIONS 


Law reviews. — For article, "Cost of Service Indexing: 


2003, Chapter 336, Section 8, amended Laws 1998, Chap- An Analysis of New Mexico's Experiment in Public Utility 
ter 82, as amended, an amendment of a repealed section is Regulation,” see 9 N.M.L. Rev, 287 (1979). 
ARTICLE 13 
Public Utility Act Miscellaneous Provisions 

Sec. . Sec. 
62-13-1. Short title. 62-13-8.) Filing with the secretary of state. 
62-13-2. Fees. 62-13-9. | Refiling instruments with any county clerk: 
62-13-2.1. Refund of fees. . ; 62-13-10... Fees., . 
62-13-38. Costs. 62-13-11. Recording notice-in office of county clerk. 
62-13-4. Interstate commerce not affected. 62-13-12. Effect of filing with the secretary of state; du- 
62-13-5. Mortgages and deeds of trust; execution by ration of filing. 

corporations distributing electric energy, 62-13-12.1. Effect of instruments previously filed. 

natural gas and providing telephone and 62-13-18. Deposits; interest. 

. telegraph services, __ 62-18-13.1.. Renewable energy distributed generation 

62-13-6. Mortgages and deeds of trust; notice of lien; facilities; owners and openers not public 

after-acquired property. utilities. 


62-13-7. Prior mortgages and deeds of trust:not impaired, 
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62-13-1 PUBLIC UTILITY ACT MISCELLANEOUS. PROVISIONS 62-13-2 


Sec. Sec. 
62-13-13.2. Interconnected customers; utility cost re- 62-13-15, Appointment of receiver. 
covery. 62-13-16. Requiring the hiring of apprentices for the con- 
62-13-13.3. Renewable energy-related services; powers * struction of facilities that generate elec- 
and duties of commission. tricity. 


62-13-14. Prohibition against water utilities imposing 
additional standby charges on owners of 
structures containing automatic fire pro- 
tection sprinkler systems, 


62-13-1. Short title. 


Articles 1 through 6 and 8 through 13 of Chapter 62 NMSA 1978 may be cited as me "Public 
Utility Act". 


History: Laws 1941, ch. 84, § 80; 1941 Comp., § 72- no effect as the section had previously been repealed by 
1101; 1953 Comp., § 68-11-1; 1993, ch. 220, § 1; 1998, . | Chapter 23, Section 1, Laws 2003. 
ch, 282, § 39; 1993, ch. 351, § ‘1 1993 amendments. — Identical amendments to. this 

Compiler' s notes, — Chapter 62, xuicle 3A, the Elec- section were enacted by Laws 1993, ch. 220, § 1, effective 
tric Utility industry Restructuring Act of 1999, enacted by June 18, 1993, Laws 1993, ch. 282, 8 39, effective June 18, 
Laws 1999, ch, 294, was not enacted as a part of the Public 1993 and Laws 1993, ch. 351, § 1, effective July 1, 1993, 
Utility Law. Presently the Public Utility Act consists of which rewrote the section, which read: "This act shall be 
Chapter 62, Articles 1 to 3, 4 to 6, and 8 to 183 NMSA 1978. known, and cited and referred to, as the Public Utility 

Sections 62-13-1 to 62-13-14 of the Public Utility Act Act". The section is set out as amended by Laws 1993, ch. 


are still effective as the repeal of Chapter 62, Article 13 by 351, § 1. See 12-1-8 NMSA 1978. 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 ANNOTATIONS 


Chapter 108, Section 82 was repealed prior to taking ef- 
fect by Chapter 23, Section 1, Laws 2003. Although Laws Law reviews. — For article, "Cost of Service Indexing: 


2003, Chapter 336, Section 8, amended Laws 1998, Chap- An Analysis of New Mexico's Experiment in Public Utility 
ter 82, as amended, an amendment of a repealed section is Regulation," see 9 N.M.L. Rev. 287 (1979) 

ineffective. See Quintana v, N.M. Dep't of Corrs., 100 N.M, For note! "P Hon! Monee tuee 24 NatoRe 
224, 668 P.2d 1101 (1983). Laws 2003, Chapter 416,Sec-  yqeidgst) 
tion 5 also repealed Laws 1998, Chapter 108, Section 82, Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
as amended, a second time, however, that repeal is .of Jur, 2d Public Utilities § 13. 


73B C.J.S. Public Utilities $63. 


62-13-2. Fees. 


The commission shall collect the following fees, which shall be remitted to the state treasurer 
not later than the day following receipt: 

A. for filing any rate schedule, service rule or regulation or sample form, or amendment thereto, 
one dollar ($1.00); 

B. for filing each application, petition or complaint, twenty-five dollars ($25.00); 

C. for copies of papers, testimony and records, the reasonable cost of such copies as the com- 
mission may provide from time to time by rule; and 

D. for certifying any copy of any paper, testimony or record, two dollars ($2.00). 


History: 1953 Comp., § 68-11-2.1, enacted by Laws public service" preceding "commission" and made stylistic 
1957, ch. 25, § 2; 1965, ch. 289, § 19; 1993, ch. 282, § 40. changes; added the subsection designations; and added "; 

Compiler's notes. — Sections 62-13-1 to 62-13-14. ofthe . and" at the end of Subsection C. 
Public Utility Act are still effective as the repeal of Chap- 
ter 62, Article 138 by Laws 1998, Chapter 108, Section 82, ANNOTATIONS 
effective July 1, 2003 Chapter 108, Section 82 was.repealed. - Fee payable for each schedule, not each instru- 
prior to taking effect by Chapter 28, Section 1, Laws 2003... ment, ee The fee provided for is payable for each rate 
Although Laws 2003, Chapter 336, Section 8, amended __. schedule filed even though all schedules filed under-rules 
Laws 1998, Chapter 82, as amended, an amendment of a of the commission may be included in one instrument. 
repealed section is ineffective. See Quintana v. N.M. Dep't 1941-42 Op. Att'y Gen. No. 41-3939 (rendered under for- 
of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983), Laws 2003, mer statute). 
Chapter 416, Section 5 also repealed Laws 1998, Chap- Am, Jur.'2d, A.L.R. and C.J.S. references. — Con- 
ter 108, Section 82, as amended, a second time, however, stitutionality and construction of statute imposing upon 
that repeal is of no effect as the section had previously been public service corporation expense of investigation of its 
repealed by Chapter 23, Section 1, Laws 2003. affairs. 101.A,L.R. 197, 

The 1993 amendment,, effective June 18, 1993, 73B C. J.8. Public Utilities § 65... 


in the introductory language, deleted "New Mexico 
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62-13-2.1 ELECTRIC, GAS AND WATER UTILITIES 62-13-4 


62-13-2.1. Refund of fees. | 


If the commission seiniriguea a complaint for lack of probable cause, the commission may ah, Na 
a fee paid pursuant to Subsection, B of Section 62-13-2 NMSA 138 if the commission Ggexmunee 
that the dismissed complaint was filed in good faith. 


History: Laws 2007, ch. 223, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch, 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


62-13-3. Costs. 


A. Except as otherwise provided by law, in all proceedings before the commission and in the 
courts, each party to the controversy shall bear his own costs and no costs shall be taxed against 
either party. . 

B. In any commission rate proceeding in which the utility seeks rates it recover adjusted test- 
year litigation expenses there shall be no presumption that the litigation expenses are prudent. 
Nothing in this, section shall. be construed to create or RY a presumption of prudence for any 
utility expenditures not addressed in this section. 

C. ‘As used in this section, "litigation expenses" means all attorneys’ fees, consulting fobs and 
other costs of litigation, including in-house expenditures. 


History: Laws 1941, ch. 84, § 82; 1941 Comp., § 72- The 1988 amendment deleted "transfer of cause ‘to 


1103; 1953 Comp., § 68-11-3; Laws 1983, ch. 250, § 6; another county" at the end of the catchline, deleted the 
1993, ch. 265, § 1. former second sentence, relating to the transfer of a cause 

Compiler's notes. —, Sections 62-13-1 to 62-13-14 of to another county, added "Except as otherwise provided 
the Public Utility Act: are still effective as the repeal of by law" at the beginning of the section and deleted "on 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- review" following "and in the courts." 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 28, Section 1, 
Laws 2008, Although Laws 2003, Chapter 336, Section 8, 
amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 


ANNOTATIONS | 


Rate case expenses. — By removing the presump- 
tion of reasonableness with respect to litigation expenses, 
the legislature did not intend to preclude the pragmatic 
- practice of estimating rate case expenses, but intended 
ah Chupiei ioe weeucd ie pe RTE ee sane that utilities demonstrate the reasonableness of rate case 

, , , , , s, whether estimated tual. I PNM Ga 
however, that repeal is of no effect.as the section had ea “2000-NMSC-012, 129 NM. 1 1 P3d 383, : 
Be mtg been repealed by Chapter 23, Section 1, Laws = Because the enactment of Subsection B was intended to 
pret f For definiti pn aera ae effect. a change in the policy of with respect to litigation 

aoa: N vip oee ge Ee el dey am Seat hae expenses, a gas utility failed to carry its burden of prov- 
om pe 3 NM bef 78. asin. denepa0te ing that the amount of its requested rate case expense 
or hearings before commission, see 9 was reasonable and prudent by presenting only a budget- 


NMSA 1978, based estimate with no itemization of costs or evidence of 
For review of commission orders, see 62-11-1 to 62-11-6 reasonableness. In re PNM Gas Servs., 2000-NMSC-012, 


NMSA 1978. 
The 1993 amendment, effective June 18, 1993, desig- th ow a Ait ek 


nated the existing provisions as Subsection A, and added 
Subsections B and C. 


62-13-4. Interstate commerce not affected. 


Neither this act nor any provision thereof shall apply. to or be construed to apply to commerce 
with foreign nations or commerce among)the several states of this Union, except insofar as the 
same may be permitted under the provisions, of the constitution of the United States and the acts 
of congress. | | ) 


History: Laws 1941, ch. 84, § 83; 1941 Ratiby § 72- Chapter 108, Section 82 was repealed prior to taking ef- 


1104; 1953 Comp,, § 68-11-4. fect by Chapter 28, Section 1, Laws 2003, Although Laws 
Compiler's notes, — For the meaning of "this act see 2008, Chapter 836, Section 8, amended Laws 1998, Chap- 
62-13-1 NMSA 1978 and notes thereto. —— ter 82, as amended, an amendment of a repealed section is 


Sections 62-13-1 to 62-13-14 of the Public Utility ‘Act ineffective, See Quintana v. N.M. Dep't of Corrs., 100 N.M, 
are still effective as the repeal of Chapter 62, Article 13 by 224, 668 P.2d 1101 (1983). Laws 2008, Chapter 416, Sec- 
Laws 1998, Chapter 108, Section 82, effective July 1, 2003 tion 5 also repealed Laws 1998, Chapter 108, Section 82, 
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as amended, a second time, however, that repeal is of ANNOTATIONS 
no effect as the section had iously be led b 
Chapter 23, Balion Pate ee Pais bie ote a Jur. 2d, A.L.R. and C.J.S. references. — 73B 


C.J.S. Public Utilities § 145. 


62-13-5. Mortgages and deeds of trust; execution by corporations 
distributing electric energy, natural gas and providing 
telephone and telegraph services. 


The provisions of Sections 62-13-5 through 62- 13- 7 NMSA 1978 shall apply to mortgages, deeds 
of trust and other security instruments hereafter executed by, and to secure the payment’of bonds, 
notes or other obligations of: 

A. corporations engaged in this state in the generation, ay transmission, distribu- 
tion and sale of electric energy and power to the public; 

B. corporations engaged in this state in the transportation, distribution and sale through local 
distribution system or systems of natural gas to the Leta for domestic, Ae a industrial or 
any other use; 

C. corporations owning or SOE in this state any gas pipeline or lines for the transporta- 
tion and sale of natural gas to other pipeline companies or to local distributing gees! or to mu- 
nicipalities, or to industrial consumers for their own useée;,and 

D. corporations engaged in this state in providing telephone or telegraph service to the public. 


History: 1953 Comp., § 68-11-6, enacted | by Laws 1998, Widiptey 108, Section 82, as amended, a second time, 
1961, ch. 76, § 1; 1973, ch. 253, § 1. however, that repeal is of no effect.as the section had 
Compiler’ s notes. — Sections 62-13-1 to 62-13-14 of previously been:repealed by Chapter 23, Section 1, Laws 
the Public Utility Act are still effective as the repeal of 2003. 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 


tion 82, effective July 1, 2003 Chapter 108, Section 82 was ANNOTATIONS 

repealed prior to taking effect by Chapter 23, Section 1, Am. Jur, 2d, A.L.R. and Cw. refe 2 e4 ei 
Laws 2008. Although Laws 2003, Chapter 336, Section 8, Ahi’ 2d Jan's Utilities 88 6 to 8 ae sted sith 

amended Laws 1998, Chapter 82, as amended, an amend- 29 C.J.8. Electricity § 19; 38A C.J.S. Gas § 42; 73B OJ.S. 
ment of a repealed section is ineffective. See Quintana v. ‘Public Utilities 88 8, 15, 72: 86 C.1.S. Telegraphs, Tele- 


N.M, Dep't of Corrs:; 100.N.M. 224, 668 P.2d 1101 (1983), 


h , Radi Televisi 17: 
Laws 2003, Chapter 416, Section 5 also repealed. Laws. 7 ig gre 7 2a 


62- 13-6. iMtahtyayds and deeds of trust; notice of lien; opel Bla as 
, property. | 


J Mtg! mortgage, deed of trust or other xgeltttuy instrument hereafter executed’ by any corpo- 
ration referred to in Section 1 [62-138-5 NMSA 1978] of this act, which by its terms subjects 
to the lien thereof property then owned, and any property to be acquired by the corporation 
subsequent to the execution by it of such mortgage, deed of trust or other security instrument, 
upon the deposit thereof for record, and the payment of the proper recordation and filing fees, 
inthe proper recording office of any county in this state shall constitute notice of the lien of 
such mortgage as to the property situated in such county and specifically described in such 
mortgage, deed of trust or other security instrument and shall also constitute notice of the lien 
of such mortgage, deed of trust or other security instrument as to the property in such county 
acquired by the corporation subsequent to the execution and deposit for record as aforesaid. 
Every mortgage, deed of trust or other security instrument of the class to which the provisions 
of the act [62-13-5 to 62-13-7 NMSA 1978] are applicable shall have typed or printed on the 
title page, or the first page thereof, substantially the following: "This instrument contains after. 
acquired property provisions." 


History: 1953 Comp., § 68-11- 7, enacted by Laws repealed prior to taking effect by Chapter 23, Section 1, 


1961, ch. 76, § 2. Laws 2008, Although Laws 2008, Chapter 336, Section 8, 

Compiler’ s notes: — Sections 62-13-1 to 62-13-14 of | amended Laws 1998, Chapter 82, as amended, an amend- 

the Public Utility Act are still effective as the repeal of ment of a repealed section is ineffective, See. Quintana.v, 

Chapter. 62, Article 13. by Laws 1998, Chapter 108, Sec- N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983), 

tion 82, effective July 1, 2003 Chapter 108, Section 82 was Laws 2008, Chapter 416, Section 5 also repealed Laws 
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62-13-7 


1998, Chapter 108, Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 
previously been repealed by Chapter 23, Section 1, Laws 


ELECTRIC, GAS AND WATER UTILITIES 


62-13-9 


Cross references. — For secured transactions under 
the Uniform Commercial Code, see 55-9-101 to 55-9-507 
NMSA 1978. 


2003. 


62-13-7. [Prior mortgages and deeds of trust not impaired. | 


The provisions of the act [62-13-5 to 62-13-7 NMSA 1978] shall be applicable only to mortgages, 
deeds of trust and other security instruments that are executed after the effective date of this act 
by a corporation of the class referred to in Section 1 [62-13-5 NMSA 1978] of this act and which 
comply with the provisions of this act with respect to the filing thereof for record. No mortgage, 
deed of trust or other security instrument executed and filed for record prior to the effective date 
of this act, regardless of whether the same was executed by a corporation of the class referred to 
in Section 1 of this act, or otherwise, shall be impaired, invalidated or otherwise affected by any 
of the provisions of this act. The provisions of this act are cumulative of existing statutes, includ- 
ing statutes enacted by this twenty-fifth legislature, and nothing herein shall be so construed as 
to modify or affect existing statutes relating to the execution or recording or filing of mortgages, 
deeds of trust or other security instruments. 


History: 1953 Comp., § 68-11-8, enacted by Laws 
1961, ch. 76, § 3. 

Compiler's notes. — Sections 62-13-1 to 62-13-14 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 


, amended Laws: 1998,,Chapter 82, as amended, an amend- 


ment of a repealed section is ineffective. See Quintana v. 
N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983), 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108;Section 82, as amended, a second time, 
however, that repeal is of no effect as the section had 


repealed prior to taking effect by Chapter 23, Section 1, previously been repealed by Chapter 23, Section 1, Laws 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 2003. . 


62-13-8. Filing with the secretary of state. 


Any mortgage, deed of trust, security agreement or similar security instrument, or instrument 
supplemental thereto, or amendatory or in satisfaction thereof, covering any real or personal 
property situate in more than one county in this state, which is made to secure the payment 
of bonds, notes or other obligations issued, or to be issued, by any public utility, rural electric 
cooperative, telephone company or railroads shall, be executed and acknowledged in the same 
manner as are conveyances of real estate and shall be filed in the office of the secretary of state. 
The secretary of state shall endorse his certificate upon the filed instrument, specifying thereon 
the day and hour of the instrument's receipt, and the file number assigned to it, which shall be 
evidence of such facts. The secretary of state shall retain the instrument in his office, and filing 
the instrument in his office shall be notice to all the world of its existence and contents from the 
time of filing. 


History: 1953 Comp., § 68-11-9, enacted by Laws 
1965, ch, 112, § 1; 1973, ch. 253, § 2; 1979, ch. 78, § 1. 

Compiler's notes. — Sections 62-13-1 to 62-13-14 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was 
repealed prior to taking effect by Chapter 23, Section 1, 
Laws 2003. Although Laws 2003, Chapter 336, Section 8, 


amended Laws 1998, Chapter 82, as amended, an amend- 
ment of a repealed section is ineffective, See Quintana v. 
N.M. Dep't of Corrs,, 100 N.M. 224, 668 P.2d 1101 (1983), 
Laws 2003, Chapter 416, Section 5 also repealed Laws 
1998, Chapter 108, Section 82, as amended, a second time, 


however, that repeal is of no effect as the section had 


previously been repealed by Chapter 23, Section 1, Laws 
2003. 


62-13-9. Refiling instruments with any county clerk. 


Any mortgage, deed of trust, security agreement or similar security instrument, or instru- 
ment supplementary thereto, or amendatory or in satisfaction thereof, covering any real or 
personal property situate in more than one county in this state, which was heretofore made to 
secure the payment of bonds, notes or obligations issued, or to be issued, by any public utility, 
rural electric cooperative, telephone company or railroads, and which was heretofore filed or 
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62-13-10 PUBLIC UTILITY ACT MISCELLANEOUS PROVISIONS 62-13-11 


recorded in the office of the county clerk of any county of this state, or a copy thereof was certi- 
fied to by any county clerk of this state, may be refiled in the office of the secretary of state as 
provided in Section 62-13-8 NMSA 1978. Refiling shall thereafter, as to any real or personal 
property covered thereby and not previously released, be of the same effect as if the instru- 
ment had been originally filed in the office ofthe secretary of state in conformity with the 
provisions of Section’62-13-8 NMSA 1978. Nothing herein contained, Weer shall require 
refiling of any instrument. 


4 


History: 1953 Comp., § 68-11-10, enacted by Laws: amended Laws 1998, Chapter 82, as amended, an amend- 
1965, ch. 112, § 2; 1978, ch. 253, § 3; 1979, ch. 78, § 2... ment of a repealed section is ineffective. See Quintana v. 
Compiler's notes. — Sections 62-13-1 to 62-13-14 of N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
the Public Utility Act are still effective as the repeal of Laws 2003, Chapter 416, Section 5 also repealed Laws 


Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 1998, Chapter 108, Section 82, as amended, a second time, 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was however, that repeal is of no effect as the section had 
repealed prior to taking effect by Chapter 23, Section 1, previously been repealed by Chapter 23, Section 1, Laws 
Laws 2003. Although Laws 2008, Chapter 336, Section 8, 2003, 


62-13-10. Fees. 


A uniform fee for filing, indexing and furnishing filing data for any instrument filed under 
the provisions of Sections 62-13-8 and 62-13-9 New Mexico Statutes Annotated, 1978 Compila- 
tion, shall be one dollar ($1.00). Upon request of any person, the secretary of state shall furnish 
a copy of such instrument, and shall, upon request, certify the copy as being a true and correct 
copy of the instrument on file in his office. A uniform fee for each copy shall be seventy-five 
cents ($.75) per page, and the uniform fee for each certification shall be fifty cents ($.50). The 
secretary of state shall further certify as a true and correct copy of any instrument filed in his 
office pursuant to the provisions of Sections 62-13-8 and 62-13-9 New Mexico Statutes Anno- 
tated, 1978 Compilation, any typed, printed or photocopied instrument furnished to him by any 
person if he shall find the copy to be a true and correct copy. The uniform fee for each certifica- 
tion shall be fifty cents ($.50). 


History: 1953 Comp., § 68-11-11, enacted by Laws N.M. Dep't of Corrs, 100 N.M. 224, 668 P.2d 1101 (1983). 


1965, ch. 112, § 3. Laws 2003, Chapter 416, Section ‘5 also repealed Laws 
Compiler's notes. — Sections 62-13-1 to 62-13-14 of 1998, Chapter 108, Section 82, as amended, a second time, 

the Public Utility Act are still effective as the repeal of however, that repeal is of no effect'as the section had 

Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- previously been repealed by Chapter 23, Section 1, Laws 

tion 82, effective July 1, 2003 Chapter 108, Section 82 was 2003. 

repealed prior to taking effect by Chapter 23, Section 1, 

Laws 2003. Although Laws 2003, Chapter 336, Section 8, ANNOTATIONS 

amended Laws 1998, Chapter 82, as amended, an amend- Am. Jur. 2d, A.L.R. and C.d.S. references. — 73B 

ment of a repealed section is ineffective, See Quintana v. , C.J.8. Public Utilities 8 65. 


62-13-11, Recording notice in office of county clerk. 


If any instrument filed with the secretary of state under the provisions of Sections 62-13-8 
or 62-13-9, New Mexico Statutes Annotated, 1978 Compilation, covers any real property, a 
notice shall be recorded in each county where any part of such real property is situate setting 
forth the nature of such instrument, the date thereof, the names of the parties thereto and 
the date such instrument was filed with the secretary of state. The notice shall be signed and 
acknowledged in the same manner as other instruments relating to real estate and entitled to 
recording. 


History: 1953 Comp., § 68-11-12, enacted by Laws amended Laws 1998, ‘Chapter 82, as amended, an amend- 
1965, ch. 112, § 4. ment of a repealed section is ineffective. See Quintana v. 
Compiler' s notes. — Sections 62-13-1 to 62-13-14 of N.M. Dep't of Corrs., 100 N.M. 224, 668 P.2d 1101 (1983). 
the Public Utility Act are still effective as the repeal of Laws 2003, Chapter 416, Section 5 also repealed Laws 


Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 1998, Chapter 108, Section 82, as amended, a second time, 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was however, that repeal is of no effect as the section had 
repealed prior to taking effect by Chapter 23, Section 1, previously been repealed by Chapter 23, Section 1, Laws 
Laws 2003. Although Laws 20038, Chapter 336, Section 8, 2003. 
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62-13-12. Effect of filing with the secretary of state; duration of filing. 


The filing of an instrument with the secretary of state under the provisions of Sections. 62-13-8 
and 62-13-9 NMSA 1978 together with the recording of the notice under the provisions of Sec- 
tion 62-13-11 NMSA 1978 in the office. of the county clerk in each,county where any real property 
is situate shall for all intents and purposes be equivalent to:recording the same instrument in the 
office of the county clerk in each county where any part of the real or personal property is situate, 
as contemplated by Sections 14-9-1 through 14-9-9 NMSA 1978, and equivalent to filing the in- 
strument as contemplated by Sections 55-9-401 through 55-9-407 NMSA 1978, which filed instru- 
ment shall remain effective until a termination statement is filed. 


History: 1953 Comp., § 68-11-18, enacted. by Laws amended Laws 1998, Chapter 82, as amended, an amend- 


1965, ch. 112, § 5; 1979, ch. 78, § 3;.1981, ch. 301, § 1; ment of a repealed section is ineffective. See Quintana v. 
1982, ch. 15, § 1. N.M,, Dep't of Corrs,, 100, N.M, 224, 668 P.2d 1101 (1983). 

Compiler's notes. — Sections 62- 13-1 to 62-13-14 of Laws 2003, Chapter 416, Section 5 also repealed Laws 
the Public Utility Act are still effective as the repeal of 1998, Chapter 108, Section 82, as amended, a second time, 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- however, that repeal is of no effect as the section had 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was previously been repealed by Chanter 2a, Section 1, Laws 
repealed prior to taking effect by Chapter 23, Section 1, 2003. 


Laws 2003. Although Laws 20038, Chapter 336, Section 8, 


62-13-12.1. Effect of instruments previously, filed. 


All instruments on file with the secretary of state, the filing of which, pursuant to Section 62- 
13-12 NMSA 1978, is equivalent to filing as contemplated by Sections 55-9-401 through 55-9-407 
NMSA 1978, which instruments were filed prior to, and in effect on, July 1, 1981, shall remain ef- 
fective until a termination statement is filed, and the refiling thereof or the filing of a continuation 
statement with respect thereto shall not be required. 


History: Laws 1981, ch. 301, § 2. wee “amendment of a repealed section is ineffective. See Quin- 
Compiler's notes, — Sections 62-13-1 to 62-13-14 of tana v, N.M. Dep't of Corrs,, 100 N.M. 224, 668 P.2d 1101 
the Public Utility Act are still effective as the repeal of (1983), Laws 2003, Chapter 416, Section 5 also repealed 


Chapter 62, Article 138 by Laws, 1998, Chapter 108, Sec- Laws 1998, Chapter 108, Section 82, as amended, a second 
tion 82, effective July 1, 2003 Chapter 108, Section 82 time, however, that repeal i is of no effect as the section had 
was repealed prior to taking effect by Chapter 23, Sec- previously been repealed by Chapter.23, Section 1, Laws 
tion 1, Laws 2003. Although Laws 2003, Chapter 336, Sec- 2003. per 


tion 8, amended Laws 1998, Chapter 82, as amended, an 


62-13-13. Deposits; interest. 


Interest on deposits shall be set annually at a rate equal to the federal five-year treasury note 
rate as reported on the first day of the calendar year by the federal reserve board of governors and 
shall be paid on any deposit required of a consumer by any public utility as defined in Section 62- 
3-8 NMSA 1978 or by any telephone company as defined in Section 63-9-2 NMSA 1978 or by any 
waterworks organized under.Chapter 62, Article 2 NMSA 1978. 


History: Laws 1979, ch, 292, § 1; 2004, ch. 100, 5 1; previously been repealed by Chapter 23, Section 1, Laws 
2005, ch. $36, $1 2008. 


Compiler's notes. — Sections 62-18-1 to 62-13-14 of The 2005 amendment, effective July 1, 2005, deleted 
the Publie Utility Act are still effective as the repeal of the former provision that interest at a minimum rate a 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- year equal to the federal rate shall be paid on deposits 
tion 82, effective July 1, 2003 Chapter 108, Section 82 was © and provided that interest on deposits shall be set annu- 
repealed prior to taking effect by Chapter 23, Section 1, ally at a rate equal to the federal rate and shall be paid 
Laws 2003, Although Laws 2003, Chapter 336, Section 8, on deposits. 
amended Laws 1998, Chapter, 82, as amended, an amend- The 2004 amendment, effective May 19, 2004, deleted 
ment of a repealed section is ineffective. See Quintana v. the minimum interest rate of 9% and inserted in its place 
N.M. Dep't of Corrs,,100 N.M. 224, 668 P.2d 1101 (1983). "a year equal to the federal five-year treasury note rate 
Laws 2003, Chapter 416, Section 5 also repealed Laws as reported on the first day of the calendar year by the 
1998, Chapter 108, Section 82, as amended, a second time, federal reserve board of BOyRIDGE & 


however that repeal is of no a as ‘the section had 
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62-13-13.1. Renewable energy distributed generation facilities; owners 
and operators not public utilities. 


A. Notwithstanding any other provision of the Public Utility Act [Chapter 62, Articles 1 
through 6 and 8 through 18 NMSA 1978] to the contrary, a person not otherwise a public utility 
shall not be deemed to be a public utility subject to the jurisdiction, control or regulation of the 
commission and the provisions of the Public Utility‘Act solely because the person owns or controls 
all or any part of any renewable energy distributed generation facility that: 

(1) is located on the host's site; 

(2) produces electric energy used at the host's site and sold to the host or the host's ten- 
ants or employees located at the host's site; and 

(3) shares a common point of connection with the electric utility serving the area and the 
host or the host's tenants and Se Mahe served by the renewable energy distributed generation 
facility. 

B. Nothing contained in this section shall be interpreted to prohibit the sale of energy pro- 
duced by the renewable energy distributed generation facility to the electric utility serving the 
area in which the renewable energy distributed generation facility is located. 

C. As used in this section: 

(1) "host" means the customer of a public utility who uses the electric energy produced by 
a renewable energy distributed generation facility and occupies the site upon which the renewable 
energy distributed generation facility is located; 

(2) "renewable energy distributed generation facility" means a facility that produces electric 
energy by the use of renewable energy and that is sized to supply no more than one hundred twenty 
percent of the average annual consumption of electricity by the host at the site of the renewable en- 
ergy distributed generation facility in accordance with applicable interconnection rules; and 

» (3) "site" means all the contiguous property owned or leased by the host, without regard 
to interruptions in contiguity caused by easements, public thoroughfares, transportation rights of 
way or utility rights of way. 


History: Laws 2010, ch. 102, §'1 and Laws 2010, ch. effective January 1, 2011. The section was set out as en- 
103, § 1. acted by Laws 2010, ch. 103, § 1. See 12-1-8 NMSA 1978, 
Compiler's notes. — Laws 2010, ch. 102,81 and Laws ~ 
2010, ch. 103, § 1 enacted identical new sections, both 


62-13-13.2. Interconnected customers; utility cost recovery. 


A. Upon request of an investor-owned utility in any general rate case, the commission shall 
approve interconnected customer rate riders to recover the costs of ancillary and standby services 
pursuant to this section only for new interconnected customers, except that a utility may seek ap- 
proval of interconnected customer rate riders in the utility's renewable energy procurement plan 
filing before January 1, 2011, to be in effect until the conclusion of the utility's next general rate 
case. In establishing interconnected customer rate riders, the commission shall assure that costs 
to be recovered through the rate riders are not duplicative of costs to be recovered in underlying 
rates and shall give due consideration to the reasonably determinable embedded and incremen- 
tal costs of the utility to serve new interconnected customers. and the reasonably determinable 
benefits to the utility system provided by new interconnected customers during each three-year 
period after which new interconnected customer rate riders go into effect. The benefits to the util- 
ity system, as applicable, include avoided renewable energy certificate procurement costs, reduced 
capital investment costs resulting from the avoidance or deferral of capital expenditures, reduced 
energy and capacity costs and line loss reductions. 

B. Ina filing made pursuant to Subsection G of Section 62-8-7 NMSA 1978, a rural electric 
cooperative may implement rates or rate riders by customer class, giving due consideration to rea- 
sonably determinable costs and benefits of interconnected systems, that are specifically designed 
to recover from interconnected customers the fixed costs of providing electric services to those 
customers. 
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C. Nothing in this section shall be.interpreted;as preventing:the utility from charging rates 
designed to recover all of its reasonable costs.of providing service to,customers. 
D. As used in this section: 

(1). "ancillary and standby. services" means services that are essential to maintain elec- 
tric system reliability and are required by or are a consequence of interconnecting distributed 
generation facilities to a utility's system and may include, among other services, regulation and 
frequency. response, regulation and voltage support, spinning reserves and supplemental reserves; 

(2) "interconnected customer" means a utility customer that is also interconnected to non- 
utility distributed generation facilities; and 

(8) "new interconnected customer" means a customer that Beata an diteboanhedted cus- 
tomer after December 31, 2010 or a customer whose: renewable energy certificate purchase agree- 
ment entered into prior to January 1, 2011 is no longer in effect. 


History: Laws 2010, ch. 102, § 2 and Laws 2010, ch. effective May 19, 2010. The section was set out as enacted 
1038, § 2. by Laws 2010, ch, 103, § 2. See 12-1-8 NMSA 1978. 
Compiler's notes. — Laws 2010, ch. 102, § 2 and Laws 
2010, ch. 108, § 2 enacted identical new ‘sections, both 


62-13-13.3. Renewable energy- ‘related services; powers and duties of 
commission. 


A. No later than July 1, 2011, the commission shall approve any new application for eheation 
of a holding company filed. by a public utility prior to January 1, 2011, as part of that utility's 
plan to offer renewable energy-related services for the residents of New Mexico; provided that the 
creation of the holding company shall be subject to. such terms and conditions as are in the public 
interest: The creation of a holding company under this subsection shall not result in any loss of the 
commission's jurisdiction over corporate allocations to the utility or over costs that are charged to 
ratepayers. 

B. Any order of the commission entered prior to January 1, 2011 declaring the public utility 
status of a person who owns or controls all or any part of any distributed generation facility and 
sells the electricity produced by the facility to other persons shall have no force or effect on or after 
May 19, 2010. 

C. By December 31, 2012, the commission shall submit a report to the legislature that de- 
scribes the effectiveness of the state's renewable energy distributed generation program in sup- 
porting the development of new renewable energy resources and that identifies any recommended 
changes to improve the program's effectiveness, consistent with the public policies declared in the 
Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], This report 
shall be no more than ten pages in length. _ 


History: Laws 2010, ch. 102, § 3 and Laws 2010, ch. effective May 19, 2010. The section was set out as enacted 
103, § 3. by Laws 2010, ch. 103, § 3. See 12-1-8 NMSA 1978. 
Compiler's notes, — Laws 2010, ch. 102, §.3 and Laws 
2010, ch. 108, § 3 enacted identical new sections, both 


62-13-14. Prohibition against water utilities imposing additional 
standby charges on owners of structures containing 
automatic fire protection sprinkler systems. 


No water utility defined as a public utility under the provisions of Section 62-3-3 NMSA 1978 
shall impose sprinkler standby charges on the owners of structures that contain automatic fire 
protection sprinkler systems. As used in this section, | ‘sprinkler standby charges" means additional 
charges imposed by a water utility on owners of structures, because the structures are equipped 
with automatic fire protection sprinkler systems. 
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62-13-15 


History: Laws 1987, ch. 294, § 1. 

Compiler's notes, — Sections 62-18-1 to 62- 13- 14 of 
the Public Utility Act are still effective as the repeal of 
Chapter 62, Article 13 by Laws 1998, Chapter 108, Sec- 
tion 82, effective July 1, 2003 Chapter 108, Section 82 
was repealed prior to taking effect by Chapter 23, Sec- 
tion 1, Laws 2003. Although Laws 2008, Chapter 336, Sec- 


PUBLIC UTILITY ACT MISCELLANEOUS PROVISIONS 


62-13-16 


» amendment of a repealed section is ineffective. See Quin- 


tana v. N.M. Dep't of Corrs,, 100 N.M, 224, 668 P.2d 1101 
(1983). Laws 2003, Chapter 416, Section 5 also repealed 
Laws 1998, Chapter 108, Section 82, as amended, a second 
time, however, that repeal is of no effect as the section had 


' previously been repealed by Chapter 23, Section 1, Laws 


2003. 


tion 8, amended Laws 1998, Chapter 82, as amended, an 


62-13-15. Appointment of receiver. 


Whenever the commission determines, after notice and hearing, that a public utility is unable or 
unwilling to adequately service its customers or has been actually or effectively abandoned by its 
owners or operator, or consistently violates the rules or orders of the commission, the commission 
may commence an action in the district court of the county where the utility has its principal of- 
fice or place of business for the appointment of a receiver to assume possession of its property and 
to operate its system upon terms and conditions in accordance with the provisions of the Public 
Utility Act [Chapter 62, Articles 1 through 6 and 8 through 138 NMSA 1978], commission rules and 
orders of the court.. Upon the order of the court, the receiver may issue receiver's certificates to 
provide funds to operate, repair, improve or enlarge the public utility. Unless otherwise provided in 
the court order, payment of the receiver's certificates is a first lien on the real and personal prop- 
erty of the public utility. The court shall prescribe the certificate's form, term.and rate of interest. 
Receiver's certificates are exempt from the operation of any law that regulates the issuance or sale 
of securities of public utilities. 


History: Laws 2005, ch. 389, § 1. Effective dates. — Laws 2005, ch. 339, § 8 made Laws 


2005, ch. 339, § 1 effective July 1, 2005. 


62-13-16. Requiring the hiring of apprentices for the construction of 
facilities that generate electricity. 


A. The construction of New Mexico facilities that generate electricity for New Mexico retail 
customers, and that are not located on the customer side of an electricity meter, shall be subject 
_ to the requirements provided in Subsection B of this section if the facilities are built as a result of 
competitive solicitations issued after July 1, 2020. 

B. Subject to availability of qualified applicants, the construction of facilities that generate 
electricity for New Mexico retail customers shall employ apprentices from an apprenticeship pro- 
gram during the construction phase of a project at a minimum level of the following percentages of 
all persons employed for the project: 

(1) ten percent for projects for which on-site Sdnsdraetien commences beginning January 1, 
2020, and prior to January 1, 2024; 

(2) seventeen and one-half percent for projects for which on-site construction commences 
beginning January 1, 2024, and prior to January 1, 2026; and 

(3) Ewailtyifive percent for. projects for which on-site construction commences beginning 
January 1, 2026. “ 

C. Apprenticeship programs used for purposes of'this section ‘shall encourage diversity among 
participants, participation by those underrepresented in the industry associated with that ap- 
prenticeship program and participation from disadvantaged communities, as determined by the 
workforce solutions department. The Fat rey shall promulgate rules to ensure compliance 
with this section. 

D. As used in this section, "apprenticeship program" means an apprenticeship program 
registered pursuant to the Apprenticeship Assistance Act [Chapter 21, Article 19A NMSA 1978]. 


History: Laws 2019, ch. 65, § 24. 
Effective dates. — Laws 2019, ch. 65 contained no ef- 
fective date provision, but, pursuant to N.M, Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after:the 
adjournment of the legislature. 
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62-14-1 ‘ELECTRIC, GAS AND WATER UTILITIES | 62-14-2 


ARTICLE 14 


Excavation Damage to Pipelines and 
Underground Utility Lines 


Sec. Sec. 
62-14-1. Purpose and intent. 62-14-7. Liability for negligence notwithstanding infor- 
62-14-2. Definitions. mation obtained. 
62-14-38. Excavation. 62-14-7.1. _One-call notification system. 
62-14-4. Emergency excavation. 62-14-8. Penalties. 
62-14-5. Marking of facilities, 62-14-9. Enforcement. 
62-14-5.1. Uniform color code for location of underground 62-14-9,.1. Alternative dispute resolution. 
facilities. 62-14-10. Rule-making. 


62-14-6. Liability for damage to underground tealtias: 


62-14-1. Purpose and intent. 


The purpose of Chapter 62, Article 14 NMSA 1978 is to prevent injury to persons and damage 
to property from accidents resulting from damage to pipelines, underground utility times) cable 
television lines and related facilities by Seat a aay and DD antieae 


History: 1958 Comp., § 12-32-1, enacted by Laws ANNOTATIONS 
1973, ch. 252, § 1; 1987, ch, 156, § 1. 

The 1987 aAmendifent, Sflective Juries 19, 1987, substi- Am. Jur, 2d, A.L.R. and C.J.S. referetices, — 1Am. 
tuted "Chapter 62, Article 14 NMSA 1978" for "this act" Jur. 2d Adjoining Landowners § 44 et 'seq.;'61 Am. ‘Jur, 2d 


and "lines, cable television lines" for "line." Pipelines §§ 15 to 18; 64 Am, Jur, 2d Public Utilities § 16. 


62-14-2. Definitions. 


As used in Chapter 62, Article 14 NMSA 1978: 

A. "advance notice" means two working days; 

B. "blasting" means the use of an explosive to excavate; 

C. "cable television lines and related facilities" means the facilities of any cable television sys- 
tem or closed-circuit coaxial cable communications system or other similar transmission service 
used in connection with any cable television system or other similar closed-circuit coaxial cable 
communications system; 

D. "commission" means the public regulation commission; 

E. "emergency excavation" means an excavation that must be performed due to circumstances 
beyond the excavator's control and that affects public safety, health or welfare; 

F. "excavate" means the movement or removal of earth using mechanical excavating equip- 
ment or blasting and includes augering, backfilling, digging, ditching, drilling, grading, plowing in, 
pulling in, ripping, scraping, trenching, tunneling and directional boring; 

G... "excavator" means a person that excavates; 

H. "master meter system and operators” means a pipeline system that distributes natural 
gas or liquid propane gas within a public place, such as a mobile: home park, housing project, 
apartment complex, school, university or hospital where the operator of the master meter system 
purchases gas from a distributor through a single large meter and resells the gas through a gas 
distribution pipeline system. The resale may occur as a payment included .in a rental payment or 
association dues or as a separately metered system; 

I. "means of location" means a mark such as a stake, a flag, whiskers or Seige that is conspicu- 
ous in nature and that is designed to last at least ten working days if not disturbed; . 

J. "mechanical excavating equipment means all equipment powered by any motor, engine or 
hydraulic or pneumatic device used for excavating and includes trenchers, bulldozers, backhoes, 
power shovels, scrapers, draglines, clam shells, augers, drills, cable and pipe plows or other plow: 
ing-in or pulling-in equipment; 
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K. "one-call notification system" means a communication system in which an operation center 
provides telephone services or other reliable means of communication for the purpose of receiving 
excavation notice and: damage reporting information and distributing that information to owners 
and operators of pipelines and other underground facilities; 

L. "person" means the legal representative of or an individual, partnership, PRE sbebtidh:; joint 
venture, state, subdivision or instrumentality of the state or an association; 

M. "pipeline" means a pipeline or system of pipelines and appurtenances for the trans- 
portation or movement of any oil or gas, or oil or gas products and their byproducts subject to 
the jurisdiction of federal law or regulation, with the exception of master meter systems and 
operators; 

N. "positive response" means a response, within the advance notice period, initiated by owners 
or operators of pipelines and underground facilities by reliable means of communication, to the 
one-call notification system's positive response registry system. A positive response allows the ex- 
cavator to verify whether all affected pipeline and underground facility owners or operators have 
marked their underground facilities pursuant to Section 62-14-5 NMSA 1978 prior to commuting 

to the excavation site and commencing excavation; 

O. "reasonable efforts" means notifying the appropriate one-call renteficestitih center. or under- 
ground facility owner or operator of planned excavation; 

P. "underground facility" means any tangible property described in Subsections C, M and Q of 
this section that is underground, but does not include residential sprinklers or low-voltage light- 
ing; and 
- Q. “underground utility line" 1 means an underground conduit or cable, including fiber. optics, 
and related facilities for transportation and delivery of electricity, telephonic or telegraphic com- 
munications or water, sewer ook wy protection lines, with the exception of master meter of pte 
and operators. 


History: 1953. Comp., § 12-32-2, enacted by Laws The 1997 amendment, effective October 1, 1997, made 
1978, ch. 252, § 2; 1987, ch. 156, § 2; 1997, ch. 30, § 4; stylistic changes throughout the section; added Subsection 
2001, ch. 150, § 1 2007, ch. 177, § 1; 2011, ch. 108, § 1; D and redesignated the remaining subsections accord- 
2013, ch. 90, § 1. ingly; substituted the language beginning "oil or gas, oil 

The 20138 amendment, effective June 14, 2013, de- or gas products" for "gas, mixture of gases or. petroleum 
fined "positive response" to require a positive response products suitable for domestic or industrial fuel" at the 
from the owner or operators of pipelines and underground end of Subsection E; added the language beginning "and 
facilities; and added Subsection N. does not.include" in Subsection H; in Subsection I, inserted 

The 2011 amendment, effective June 17, 2011, added "the legal representative of or", inserted "or an", and de- 
a definition of "master meter system and operators"; ex- leted "or any, legal representative thereof"; deleted "rea- 
panded the purpose of one-call notification systems to sonable" preceding "advance notice" in Subsection K; and 
include receipt of damage reports; and. clarified the defini- added Subsection L, 
tions of "pipeline" and "underground utility line" by ex- The 1987 amendment, effective June 19, 1987, in the 
cluding master meter systems and operators. opening clause substituted "Chapter 62, Article 14 NMSA 

The 2007 amendment, effective June 15, 2007, rede- 1978" for "this act"; in Subsection E, inserted "or cable, in- 
fined "pipeline" to include all oil and gas pipelines subject cluding fiber optics, and" following "and underground con- 
to the jurisdiction of federal law or regulation. duit"; inserted present Subsections F and G; redesignated 

The 2001 amendment, effective July 1, 2001, alpha- former Subsection F as present Subsection H; inserted 
betized the defined terms; added "and directional boring" present Subsections I and J; and made minor changes in 
in Subsection F; added Subsection G; rewrote Subsection language throughout the section. 


H; added "and other underground facilities" in Subsec- 
tion I; updated subsection references in Subsection N; and ANNOTATIONS 


made stylistic changes, Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Pipelines § 2. 


62-14-3. Excavation. 


A person who prepares engineering plans for excavation or who engages in excavation shall; 

A. determine the location of any underground facility in or near the area where the excava- 
tion is to be conducted, including a request to the owner or operator of the underground facility to 
locate the underground facility pursuant to Section 62-14-5 NMSA 1978; 

B. plan the excavation to avoid or minimize interference or damage to underground facilities 
in or near the excavation area; 
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C. provide telephonic advance notice of the commencement, extent and duration of the exca- 
vation work to the one-call notification system operating in the intended excavation area, and 'to 
the owners or operators of any existing underground facility in and near the excavation area that 
are not members of the local one-call notification center, in order to allow:the owners to locate and 
mark the location of the underground facility as described in Section 62-14-5.NMSA:‘1978 prior to 
the commencement of work in the excavation area, and shall request: reaffirmation of line location 
every ten working days after the initial request to locate; 

D.. prior to initial exposure of the underground facility, maintain at least: an estimated clear- 
ance of eighteen inches between existing underground facilities for which the owners or operators 
have previously identified the location and the cutting edge or point of any mechanical excavating 
equipment utilized in the excavation and continue excavation in a manner necessary ope prevent 
damage; . . 

EK provide such savoot for eens ceabecine farilitionti in or near the excavation area nec- 
essary to prevent damage'to them; 

F. backfill all excavations in a manner and with materials as: thay be necessary to prevent 
damage to and provide reliable support during and following backfilling activities for preexisting 
underground facilities in or near the excavation area; 

G. immediately notify the one-call notification system operating in the area in setib form and 
format required by the commission and by telephone the owner of any underground facilities that 
may have been damaged or dislocated during the excavation work;.and 

H. not move or obliterate markings made pursuant to Chapter 62, Article 14 NMSA 1978 or 
fabricate markings in an unmarked location for the purpose of concealing or avoiding liability for 
a violation of or noncompliance with the provisions of Chapter 62, Article 14 NMSA 1978. 


History: 1953 Comp., § 12-32-38, enacted by Laws The 1987 amendment, effective June 19, 1987, in the 


1978, ch, 252, § 3; 1987, ch. 156, § 8; 2001, ch. 150, § 2; opening clause substituted "prepares engineering plans 
2011, ch, 108, § 2. for excavation or who engages" for "shall engage"; substi- 
* The 2011 amendment, effective June 17, 2011, re- tuted "underground facility" for "pipeline or underground 
quired persons planning or engaging in an excavation. to utility line" in Subsections A, B and E through G; in Sub- 
report damages to or the relocation of underground facili- section A ‘inserted "including a request to the owner or 
ties to the one-call notification system operating in the operator of the underground facility to locate the under- 
area of the excavation. ground facility pursuant to Section 62-14-5 NMSA 1978" 

The 2001 amendment, effective July 1, 2001, substi- at the end; in Subsection C substituted "any existing un- 
tuted "determine" for "make reasonable efforts to inform derground facility" for "pipelines or underground utility 
himself of" in Subséction A; in Subsection C, substituted lines" near the middle and “location of the underground 
"telephonic advance notice" for "reasonable advance no- facility as described in Section 62-14-5 NMSA 1978 prior 
tice", inserted "the one-call notification system operat- to’ the commencement of work" for "location ‘of pipelines 
ing in the intended excavation area, and", "or operators" and underground utility lines" near the end; in Subsec- 
following "owners", "that are not members of the local tion D inserted at the beginning "prior to initial exposure 
one-call notification center", and "and shall request re- of the underground facility" and substituted "existing un- 
affirmation of line location every'ten working days after derground facility for which the owners or operators have . 
the initial locate request”; in Subsection D, inserted “and previously identified the location" for “any nonexposed 
continue excavation in a manner necessary to prevent pipeline or underground utility line"; and’ made minor 
damage"; substituted "immediately notify by telephone" changes in language and punctuation throughout the sec- 
for "notify as promptly as possible" in Subsection G; and tion. 


added Subsection H; and made stylistic changes. 


62-14-4, Emergency excavation. 


Every person who engages in emergency excavation shall take all necessary and reasonable 
precaution to avoid or minimize interference with or damage to existing underground facilities in 
and near the excavation area and shall notify as promptly as possible the owners of underground 
facilities located in and near the emergency excavation area and the one-call notification system 
operating in the area in the form and format required by the commission. In the event of any 
damage to or dislocation of any ‘underground facility caused by the emergency excavation work, 
the person responsible for the excavation ‘shall immediately notify the owner of the underground 
facility and the one-call BOUERC RIO system operating in the area in the form and gap ae, iat 
by the commission. , ; 
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History: 1953 Comp., § 12-32-4, enacted by Laws 
1973, ch. 252, § 4; 1987, ch. 156, § 4; 2011, ch. 108, § 3. 

The 2011 amendment, effective June 17, 2011, re- 
quired persons engaged in an emergency excavation to no- 


EXCAVATION DAMAGE TO PIPELINES AND UNDERGROUND UTILITY LINES 


62-14-5,1 


of the excavation that the excavation will occur and any 
damages to or the relocation of underground facilities. 
The 1987 amendment, effective June 19, 1987, substi- 
tuted "underground facility" for "pipelines and underground 
utility lines" the three places that phrase appears and made 


tify the one-call notification system operating in the area 
minor changes in language throughout the section. 


62-14-5. Marking of facilities. 


~ A. A person owning or operating an underground facility shall, upon the request of a person 
intending to commence an excavation and upon advance notice, locate and mark on the surface the 
actual horizontal location, within eighteen inches by some means of location, of the underground 
facilities in or near the area of the excavation so as to enable the person engaged in excavation 
work to locate the facilities in advance of and during the excavation work. 

‘B. Ifthe owner or operator of the underground facility finds that the owner or operator has no 
underground facilities in the proposed area of excavation, the owner or operator shall provide a 
positive response and, at the option of the owner or operator of the underground facility mark the 
area as "Clear" or "No Underground Facilities" in the appropriate color code as specified in Sec- 
tion 62-14-5.1 NMSA 1978. : 

C. Ifthe owner or operator fails to correctly mark the underground facility after being given 
advance notice and such failure to correctly mark the facility results in additional costs to the per- 
son doing the excavating, then the owner or operator shall reimburse the person engaging in the 
excavation for the reasonable costs incurred. 

D. An owner of an underground facility shall not move or obliterate markings made pursuant 
to Chapter 62, Article 14 NMSA 1978 or fabricate markings in an unmarked location for the pur- 
pose of concealing or avoiding liability for a violation of or noncompliance with the provisions of 


Chapter 62, Article 14 NMSA 1978. 


History: 1953 Comp., § 12-32-5, enacted by Laws 
1973, ch. 252, § 5; 1987, ch. 156, § 5; 2001, ch. 150, § 3; 
2011, ch. 103, § 4; 2013, ch. 90, § 2. 

The 2013 amendment, effective June 14, 2018, re- 
quired owners or operators to provide a positive response 
if they have no underground facilities in the area of exca- 
vation; and in Subsection B, after "the owner or operator 
shall", deleted "contact the appropriate one—call notifi- 
cation center or mark" and added "provide a positive re- 
sponse and, at the option of the owner of the underground 
facility, mark the area as 'Clear' or 'No Underground 
Facilities", and after "NMSA 1978", deleted "marking 
the area as 'Clear' or 'No Underground Facilities’. If the 
area is not marked 'Clear' or 'No Underground Facilities’, 
the excavator shall contact the one-call notification sys- 
tem operating in the region in order to verify the area as 
'Clear' or 'No Underground Facilities". 

The 2011 amendment, effective June.17, 2011, required 
excavators to contact the regional one-call notification 


system if an area is not marked as "Clear" or "No Under- 
ground Facilities" to verify the status of the area. 

The 2001 amendment, effective July 1, 2001, inserted 
Subsections B and D, redesignating former Subsection B 
as present Subsection C and deleted "reasonable" preced- 
ing "advance notice" in Subsections A and C, 

The 1987 amendment, effective June 19, 1987, desig- 
nated the former provisions as set out in the main pam- 
phlet as Subsection A; in Subsection A, substituted "an 
underground facility" for "pipeline or underground util- 
ity line" both places it appears and "locate and mark on 
the surface the actual horizontal location within twelve 
inches by some" for "mark by some reasonable and cus- 
tomary" near the middle; added Subsection B; and made 
minor changes in language throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Pipelines § 49. 


62-14-5.1. Uniform color code for location of underground facilities. 


In marking an excavation site and the location of underground facilities, both the excavator and 
the owner or operator shall use the following uniform color code: 


ae 


blue for water; 
green for sewer; 


orange for communications or coaxial cable; 


B 
C 
D. pink for survey; 

E. . purple for reclaimed water; — 

F. red for electric; | 

G. white for proposed excavation area; and 
H. yellow for gas. 
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History: Laws 2001, ch. 150, § 4; 2011, ch. 108, § 5. The 2011. amendment, effective June 17, 2011, in- 
cluded excavation sites and excavators within the acope 
of this section. sah 


62-14-6. Liability for damage to underground facilities. 


A. . If any underground facility is damaged by any person who failed to make reasonable efforts 
to determine its location as provided in Chapter 62, Article 14 NMSA 1978, that person shall reim- 
burse the owner of the underground facility for the actual cost of the damage to the underground 
facility, including the cost of restoration of services. The person engaging in the excavation may 
also be liable to the owner or operator of the underground facility for the comparative negligence 
of the person engaging in the excavation. which results in damage to the facility for an additional 
amount not to exceed three hundred thousand dollars ($300, 000) for each occurrence. 

B.. If any underground facility is damaged by any person who has made reasonable efforts. to 
determine its location and the damaged underground facility was correctly located by the owner or 
operator of the underground facility as provided in Section 62-14-5 NMSA 1978, then that person 
causing the damage shall be liable to the owner or operator of the underground facility. for only 
the actual cost of damage to the underground facility, including the cost of restoration of service. 

C. If any underground facility is damaged by any person who has made reasonable efforts 
to determine its location and damage to.the underground facility is caused by the failure of the 
owner or operator to correctly locate that underground facility as provided in Section 62-14-5 
NMSA 1978, then the person engaging in the excavation shall have no liability for the damage to 
that facility. : . 

D, Itis not the intent of Chapter 62, Article 14 NMSA 1978 to impose civil liability to any per; 
son beyond that provided in this section. 


History: 1958 Comp., § 12-32-6, enacted by Laws of the section as Subsection D and, in that subsection, 


1978, ch. 252, § 6; 1987, ch. 156, § 6; 2001, ch, 150, § 5. substituted "Chapter 62, Article 14" for "this act." 
The 2001 amendment, effective July 1; 2001, substi- aes IOs 
tuted "to determine its location" for "to inform himself as ANNOTATIONS 
to its location" in Subsections A, B and C; and inserted Law reviews. — For article, "Bartlett Revisited: New 
"NMSA 1978" in Subsection D, Mexico Tort Law Twenty Years After the Abolition of Joint 
The 1987 amendment, effective June 19, 1987, des- and Several Liability — Part One," see 33 N.M.L. Rey. 1 
ignated the former first sentence as set out in the main (2003), ; Vsti 
pamphlet as Subsection A; in Subsection A, in the first Am. Jur. 2d, A.L.R. i oshe 
sentence substituted "Chapter 62, Article 14 NMSA 1978, Jur. 2d Pipelines aad ant rane tase ate 


that" for "this act, then such" and "actual cost of the dam- Excavator's liability for injury or damage resulting from 
age to the underground facility, including the cost of res- explosion or fire caused by damaging of gas mains and 
toration of services" for "entire cost of the repair of such pipes, 53 A.L.R.2d 1083. 


facility," added the second sentence and made minor Liability of 
; ; y of one excavating on private property for 
changes in language throughout the subsection; added injury to public utility cables, Lonauits or “the ike, 28 
Subsections B and C; designated the former last sentence A.L.R.5th 603. 


62-14-7. Liability for negligence notwithstanding information 
obtained. 


The act of obtaining or making reasonable efforts to obtain information as required by Chap- 
ter 62, Article 14 NMSA 1978 shall not excuse any person making any excavation from doing so 
in a careful and prudent manner, nor shall it excuse such person from liability for any damage or 
injury resulting from his negligence as limited in Section 62-14-6 NMSA 1978. 


History: 19538 Comp., § 12-32-7, enacted by Laws near the middle and added "as limited in Section 62-14-6 


1973, ch, 252, § '7; 1987, ch. 156, § 7. NMSA 1978" at the end. 
Cross references. — For negligent use of explosives 
being petty misdemeanor, see 30-7-6 NMSA 1978. ANNOTATIONS 
The 1987 amendment, effective June 19, 1987, substi- Asis fur dds Ate sand is Gaieataronces 2h 35 
tuted "Chapter 62, Article 14 NMSA 1978" for "this act" C.J.S. Explosives 8 11; 65A C.IS. Negligence 8§ 243, 273. 
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62-14-7.1 EXCAVATION DAMAGE TO PIPELINES AND UNDERGROUND UTILITY LINES 62-14-7.1 


62-14-7.1. One-call notification system, 


A. An owner or operator of an underground fadiNity” subject to Chapter 62, Article 14 NMSA 
1978 shall be a member of a one-call notification system operating in the region with the exception 
of private underground facilities owned by‘a homeowner and operated and located on residential 
property. A one-call notification system may be for a region of the state or statewide in scope, un- 
less federal law provides otherwise. ) 

B. : Each one-call notification system shallbe operated by: 

(1) ‘an owner or operator of pipeline facilities; 

(2) a private contractor; 

(3) astate or local government agency; or 

(4) a person who is otherwise eligible under state law to operate‘a one+call notification 
system. 

C. ‘If the one-call notification system is operated by owners or operators of pipeline facilities, 
it shall be established as a nonprofit entity governed by a board of directors that shall establish 
the operating processes, procedures and technology needed for'a one-call notification system. The 
board shall further establish a procedure or formula to determine the equitable share of each 
member for the costs of the one-call notification system. The board may include representatives 
of excavators or other persons deemed eligible participate i in the system who are not owners or 
GpSLAcurs. 

D. Excavators shall give advance notice to the one-call notification system operating in the 
intended excavation area and provide information established by rule of the commission, except 
When: excavations are by or for a person that: 

~ (1) owns or leases or owns a Less leasehold interest 1 in the real SEACH eam on which the 
excavation occurs; and 
(2) operates all underground facilities located in the intended excavation area. 

EK. The one-call notification system shall promptly transmit excavation notice information to 

owners Of fi agate of pipeline dae ed ane other underground Factities' in the intended excava- 
tion area. 
“After receiving alipaibb notice, owners and operators of pipeline facilities ‘and other under- 
ground facilities shall locate and mark their facilities in the intended excavation area and shall 
provide a positive response. The one-call notification center shall make available to the commis- 
sion appropriate positive response records for investigations of alleged violations of Chapter 62, 
Article 14 NMSA 1978. . 

G. The one-call notification system shall provide a toll-free telephone Barthes or another com- 
parable and reliable means of communication to receive advance notice of excavation. Means of 
communication to distribute excavation. notice to owners or operators of pipeline facilities and 
other underground facilities shall be reliable and capable of coordination with one-call notification 
systems operating in other regions of the state. 

H. Operators of one-call notification systems shall notify the commission of its members and 
the name and telephone number of the contact person for each member and make available to the 
commission appropriate records in investigations of alleged violations of Chapter’62, Article 14 
NMSA 1978. 

I, One-call notification systems and owners and operators of pipeline facilities shall pro- 
mote public awareness of the availability and operation of one-call notification systems and 
work with state and local governmental agencies charged with issuing excavation permits to 
provide information concerning and promoting awareness by excavators of one-call notifica- 
tion systems. 

J. The commission may prescribe reasonable maximum rates for the provision of one-call ser- 
vices in New Mexico, provided that if the reasonableness of such rates is contested in the manner 
provided by commission rule, the burden of proof to show the unreasonableness of such rates shall 
be pe ape the person ra aE wep reasonableness. 


History: Laws 1997, ch. 30, § 1; 2001, ch. 150, § 6; : » |° The 2013 amendment, effective June 14, 2013, re- 
2007, ch. 177, § 2; 2011, ch. 103, § 6; 2018, ch. 90, § 3. _ quired. owners, and operators to. provide.a positive 
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62-14-8 


response; required the one-call center to provide positive . 


response records to the commission; and in Subsection F, 
in the first sentence, after "excavation area", added "and 
shall provide a positive response" and added the second 
sentence. 

The 2011 amendment, effective June 17, 2011, ex- 
empted private underground facilities owned by home- 
owners and operated and located on residential property 
from the requirement that the owners and operators of 
underground facilities be a member of the regional one- 
call notification system. 


ELECTRIC, GAS AND WATER UTILITIES 


62-14-9.1 


The 2007 amendment, effective June 15, 2007, re- 
quired an owner or operator of an underground facility 
in a region in which a one-call system is operating to be 
a member of the one-call system by April 15, 2008 unless 
earlier membership is required by federal law: and added 
Subsection J. 

The 2001 en anariy effective July 1, 2001, Nelnted 


“and regulation" following "rule" in Subsection D; inserted 


"and make available to the commission appropriate re- 
cords in investigations of alleged violations of Chapter 62, 
Article 14 NMSA 1978" at the end of Subsection H; and 


substituted "promoting" for "promote" in Subsection I. 


62-14-8. Penalties. 


In addition to. any other liability imposed by law, an excavator, after a formal hearing and upon 
a finding, who has failed to comply with Subsection C of Section 62-14-38 NMSA 1978 is subject 
to an administrative penalty of up to five thousand dollars ($5,000) for a first offense as assessed 
by the commission, Thereafter, the commission may assess an administrative penalty of up to a 
maximum of twenty-five thousand dollars ($25,000) for subsequent violations of Subsection C of 
Section 62-14-3 NMSA 1978. In addition to any other penalty imposed by law, an operator of un- 
derground pipeline facilities or underground utilities, excavator or operator of a one-call notifica- 
tion system, after formal hearing and upon a finding, who has willfully failed to comply with Chap- 
ter 62, Article 14 NMSA 1978 shall be subject to an administrative penalty of up to five thousand 
dollars ($5,000) for a first offense as assessed by the commission, Thereafter, upon finding that a 
violation of Chapter 62, Article 14 NMSA 1978 has occurred, the commission may, upon consid- 
eration of the nature, circumstances, gravity of the violation, history of prior violations, effect on 
public health, safety or welfare and good faith on the part of the person in attempting to remedy 
the cause of the violation, assess an administrative penalty up to a:maximum of twenty-five thou- 
sand dollars ($25,000) per violation consistent with federal law. No offense occurring more than 
five years prior to the current offense charged shall be considered for any purpose. All actions to 
recover the penalties provided for in this section shall be brought by the commission. All penalties 
recovered in any such action shall be paid into the state general fund. 


History: 1953 Comp., § 12-32-8, enacted by Laws 
1973, ch. 252, § 8; 1993, ch. 282, § 41; 1997, ch. 30, § 5; 
2001, ch. 150, § 7; 2011, ch. 103, § 7. 

The 2011 amendment, effective June 17, 2011, autho- 
rized the imposition of an administrative penalty even if 
an operator's failure to comply with the law did not con- 
tribute to the damage of an underground facility. 

The 2001 amendment, effective July 1, 2001, rewrote 
the section, which formerly provided for a civil penalty of 
up to $500 for those who willfully failed to comply with 


62-14-9. Enforcement. 


Chapter 62, Article 14 NMSA 1978, and stated who is re- 

sponsible for prosecuting the case and the proper venue. 
The 1997 amendment, effective October 1, 1997, made 

stylistic changes in the second and third sentences. 

_ The 1993 amendment, effective June 18, 1998, made 


stylistic changes in the first sentence; in the second sen- 


tence, substituted "New Mexico public utility commission" 
for "public service commission" and "division of the regu- 
lation and licensing department" for "commission"; and 
substituted "their" for "its" in the next-to-last sentence. 


If any person excavates or intends to excavate in violation of Chapter 62, Article 14 NMSA 1978, 
the commission or any interested or affected owner or operator of an underground facility may file, 
in the district court of the county in which the excavation is occurring or intended, an action seek- 


ing to enjoin the excavation. 


History: Laws 1997, ch. 30, § 2. 


62-14-9.1. Alternative dispute resolution. 


The commission shall promulgate rules for voluntary alternative dispute resolution procedures 
available to owners or operators, excavators and other interested parties regarding disputes that 
cannot be resolved through consultation and negotiation arising from damage to underground 
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62-14-10 RURAL ELECTRIC COOPERATIVES 62-15-1 


facilities, including any cost or damage incurred by the owner or operator or the excavator as a 
result of any delay in an excavation project while an underground facility is restored, repaired or 
replaced. The alternative dispute resolution procedure shall not affect civil penalties levied pursu- 
ant to Section 62-14-8 NMSA 1978 or change the basis for civil liability for damages. 


History: Laws 2001, ch.-150,§ 8. | Effective dates. — Laws 2001, ch. 150, § 9 made Laws 
2001, ch. 150, § 8 effective July 1, 2001. 


62-14-10. Rule-making. 


The commission shall promulgate rules and regulations to implement the provisions of Chap- 
ter 62, Article 14 NMSA 1978. 


History: Laws 1997, ch. 30, § 3. 


ARTICLE 15 


® t e 
Rural Electric Cooperatives 
Sec. Sec, 
62-15-1. Short title. : 62-15-21. Disposition of property. 
62-15-2. Purpose; definition. We teu 62-15-22. Nonliability of members for debts of coopera- 
62-15-3. Powers. tive. 
62-15-3.1. Subsidiary business activities. 62-15-23. Recordation of mortgages. 
62-15-4. Name. 62-15-24. Waiver of notice. 
62-15-5. Incorporators. 62-15-25. Trustees, officers or members; notaries. 
62-15-6. Articles of incorporation. 62-15-26. Foreign corporations. 
62-15-7. Bylaws. 62-15-26.1. Distribution cooperative utilities organized 
62-15-8. Members. in other states; application. 
62-15-9. Board of trustees; suits. 62-15-27. Fees. 
62-15-9.1. Duties of trustees. 62-15-28. Taxation. 
62-15-9.2. Limitation on liability and indemnification of 62-15-29. Repealed. 
officers and trustees. 62-15-30. Securities Act exemption. 
62-15-10. Voting districts. 62-15-31. "Rural area," "person" and "member" defined. 
62-15-11. Officers. 62-15-32. Construction of act; inconsistency. 
62-15-12. Amendment of articles of incorporation. 62-15-33. Conversion of corporations organized under 
62-15-13. Consolidation. Laws 1937, Chapter 100, into cooperatives 
62-15-14. Merger. under the Rural Electric Cooperative Act, 
62-15-15, Effect of consolidation or merger. as amended. - 
62-15-16. Conversion of existing corporations. 62-15-34. Renewable portfolio standard. 
62-15-17. Initiative by members. 62-15-35. Renewable energy certificates; commission duties. 
62-15-18, Dissolution. 62-15-36. Renewable energy and conservation fee. 


62-15-19. Filing of articles, 62-15-37. Definitions; energy efficiency; renewable energy. 
62-15-20. Refunds to members. 


62- 15. 1. Short title. 
| ose ga 62, Article 15 NMSA ee may be cited as the "Rural Electric Ginbapatiie Act". 


Histor Laws 1939, ch. 47, § 1; 1941 cintesd § 48- 1965-NMSC-057, 75. N.M. 191, 402 P.2d 377, cert. denied, 
401; 1953 Comp., § 45-4-1; Laws 1998, ch. 108, § 49. 385 U.S. 969, 87S. Ct. 506, 17 L. Ed. 2d 438 (1966). 
~ Cross references. — For jurisdiction of over rural elec- Premature action. — Action by cooperative seeking 
tric cooperatives, see 62-3-2, 62-3-3 and 62-15-32 NMSA to enjoin municipality from acquiring electric distribution 
1978 and notes thereto. and transmission lines outside of corporate limits where 
The 1998 amendment, effective January 1, 1999, sub- the cooperative held a prior franchise was brought prema- 
stituted "Chapter 62, Article 15 NMSA 1978" for "This turely since it did not yet own plant or transmission lines 
Act" near the beginning of the section. and could not show basis for relief in equity. Sierra Elec. 
; Coop. v. Town of Hot Springs, 1947-NMSC-022, 51 N.M. 
ANNOTATIONS 150, 180 P.2d 244, 4, 
Public service commission (now public regula- Cooperatives are subject to Highway and street 
' regulations. — Rural electrification cooperatives are 


tion commission) was not required to delineate an 
electric cooperative's service area where part of its 
system was in an area previously certificated to another 
utility. Lea Cnty, Elec. Coop. v. N.M. Pub, Serv. Comm'n, 


subject to the same regulations by the highway commis- 
sion and the county or municipality for the use of rights- 
of-way as any other public utility, and would be subject 
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62-15-2 


to the:penal features of 67-8-18 and 67-8-14 NMSA 1978, 
1951-52 Op. Att'y Gen. No, 62-6624, 

Law reviews. — For note, "Corporate Law - Formulat- 
ing and Applying a ‘Proper Purpose’ Analysis to a Books 
and Records Inspection Request’+ Schein v, Northern Rio 
Arriba Electric Cooperative, Inc.," see 28 N.M.L, Rev, 133 
(1998), 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 18 Am. 
Jur. 2d Cooperative Associations §§ 1, 4 to 9, 11 to 13, 49. 

Duty of mutual association, nonprofit organization or 
cooperative to furnish utility services, 56 A.L.R.2d 418. 


62-15-2. Purpose; definition. 


ELEOTRIC, GAS AND WATER UTILITIES 


62-15-3 


Validity and enforceability of bylaw amendment reduc- 
ing benefits available to members, 61 A.L,R.3d 976. 

Competency of juror as affected by his membership in 
cooperative association EA SUPOUVERS in the case, 69 A.L.R.3d 
1296, 

Liability of electric iGlity to nonpatron for interruption 
or failure of power, 54 A.L.R.4th 667, 

3 C.J.S, Agriculture §§ 138 to 158; 43 C.J. S. Industrial 
Cooperative Societies §§ 1, 3. 


Cooperative nonprofit membership corporations may be organized under the Rural Electric Co- 
operative Act for the primary purpose of supplying electric power and energy and promoting and 
extending the use of electricity in rural areas. Corporations organized under that act and corpora- 
tions which become subject to that act in the manner provided in that act and for the purposes 
of Sections 62-15-18, 62-15-14, 62-15-15 and 62-15-19 NMSA 1978, corporations organized on a 
nonprofit or cooperative basis ‘iMate the laws of another state for the primary purpose of supply- 
ing electric power or energy are referred to in the Rural Electric Cooperative Act as "cooperatives". 


History: Laws 1939, ch. 47, § 2; 1941 Comp., § 48- 
402; 1953 Comp,, §.45-4-2; Laws 1987, ch. 36, § 1; 1998, 
ch. 46, § 1. 

The 1998 amendment, effective March 6, 1998, in- 
serted "and for the purposes of Sections 62-15-13, 62- 
15-14, 62-15-15 and 62-15-19 NMSA 1978, corporations 
organized on a nonprofit or cooperative basis under the 
laws of another state for the primary purpose of supplying 


The 1987 amendment, effective June 19, 1987, in the 
first sentence substituted "primary purpose of supplying 
electric power and energy" for "purpose of supplying elec- 
tric energy," and, made minor changes in language and 
punctuation throughout the section. : 


ANNOTATIONS | _ 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 18 Am. 


electric power or energy" in the second sentence. Jur. 2d Cooperative Associations § 4. 


62-15-3. Powers. 


A cooperative shall have power to: 

A. sue and be sued, complain and defend, in its corporate name; 

‘B. have perpetual existence by its corporate name; 

C. adopt a corporate seal and alter the same at pleasure, and to use the seal by causing it ora 
facsimile of it to be impressed or affixed or in any other manner reproduced; but failure to have or 
to affix a corporate seal does not affect the validity of any instrument or any action taken in pursu- 
ance of or in reliance on any instrument; 

D. own, operate, lease or control plant, property and facilities for the bealinee bn, ‘teeth eiiiasibn 
or distribution, sale or furnishing of electricity for light, heat or power or other uses; and to gener- 
ate, manufacture, purchase, acquire, accumulate and transmit electric energy; and to distribute, 
sell, supply and dispose of electric energy in rural areas to or for its ELISE apie ne agen- 
cies and political subdivisions and the general public; ' 

E. make loans to persons to whom electric energy is or will be panies he the epsperakie for 
the purpose of, and otherwise to assist. such persons in, wiring their premises and installing elec- 
tric and plumbing fixtures, appliances, apparatus and equipment of any kind and character; and 
in connection therewith to purchase, acquire, lease, sell, distribute, install and repair such electric 
and plumbing fixtures, appliances; apparatus and equipment; and to accept or otherwise acquire 
and to sell, assign, transfer, endorse, pledge, hypothecate and otherwise dispose of notes, bonds 
and other. evidences of indebtedness and. any type of security therefor; and to lend money for its 
corporate purposes, investand reinvest its funds; and to take and hold real and personal property 
as security for the payment of funds so loaned or invested; 

F. make loans to persons to whom electric energy is or will be stipplied by the cooperative for 
the purpose of, and otherwise to assist such persons in, constructing, maintaining and operating 
electric refrigeration plants; neds 
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62-15-3 RURAL ELECTRIC COOPERATIVES 62-15-3 


G. purchase, take, receive, subscribe for or otherwise acquire, own, hold, vote, exercise rights 
arising out of the ownership or possession thereof, use, employ, sell, assign, transfer, convey, mort- 
gage, lend, pledge, hypothecate or otherwise dispose of and otherwise use and deal. in and with 
shares, rights, memberships or other interests in, or notes, bonds, debentures, mortgages, pass- 
books, certificates of deposit or other obligations of, other domestic or foreign corporations, as- 
sociations, partnerships, limited partnerships or individuals, or direct: or indirect obligations or 
securities of individuals, associations, cooperatives, partnerships, corporations or of the United 
States or of any other government, state, territory, governmental district or municipality or of any 
instrumentality thereof; 

-H. construct, purchase, take, receive, lease as lessee or otherwise acquire, and to own, hold, 
improve, use, equip, maintain and operate, and to sell, assign, transfer, convey, exchange, lease as 
lessor, mortgage, pledge or otherwise dispose of or encumber electric transmission and distribu- 
tion lines or systems, electric generating plants, electric refrigeration plants, property, buildings, 
structures, dams, plants and equipment and any kind and class of real or personal property which 
shall be deemed necessary, convenient. or appropriate to accomplish the purpose for which the co- 
operative is organized; 

I. purchase or otherwise acquire, and to own, hold, use and exercise, and to sell, assign, trans- 
fer, convey, mortgage, pledge, hypothecate or otherwise dispose of or encumber franchises, rights, 
privileges, licenses, rights-of-way and easements; 

J. make contracts and guarantees and incur liabilities, borrow money at such rates of inter- 
est as the board of trustees shall determine and otherwise contract indebtedness, and to issue 
its notes, bonds and other evidences of indebtedness therefor, and to secure the payment of any 
thereof by mortgage, pledge, deed of trust, assignment, security agreement or any other hypoth- 
ecation or encumbrance upon any or all of its then-owned or after-acquired real or personal prop- 
erty, assets, franchises, revenues or income; 

K. construct, maintain and operate electric transmission and distribution lines along, upon, un- 
der and across all public thoroughfares, including without limitation all roads, highways, streets, 
alleys and bridges, and upon, under and across all publicly owned property; 

L. exercise the power of eminent domain in the manner provided by the Eminent Domain Code 
[42A-1-1 NMSA 1978] for the exercise of that power by corporations BORED or cleared 
electric transmission and distribution lines or systems; 

M. conduct its business, carry on its operations, have offices and exercise the powers granted 
by the Rural Electric Cooperative Act in 27 state, territory, district or possession at the United 
States or in any foreign country; 

N.. adopt, amend and repeal bylaws dompfisiien\t with the Rural Electric Goomédistisad Act and the 
Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978]; 

O.. make donations for the public welfare or for charitable, scientific or educational purposes, 
and in time of war to make donations in aid of war activities; 

P. transact any lawful business in aid of governmental policy; 

Q. subject to any limitations set forth in the articles of incorporation or bylaws, do such other 
and further acts and undertake such other and further activities and transactions for the mutual 
benefit of its members and patrons as may be done and undertaken by a corporation organized un- 
der the Business Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978] for the same or 
any additional lawful purpose, including the indemnification of and the procurement of insurance 
for present and former trustees, officers, employees and agents of the cooperative as if trustees and 
members were directors and shareholders respectively; 

R.. pay pensions and establish pension plans, pension trusts, bonus plans, health insurance 
plans, savings plans and any other incentive plans or employee relation plans customarily used by 
broadly held corporations for its trustees, officers and employees, or for its employees alone; 

S.: cease its corporate activities and surrender its corporate franchise; and 

T. -do and perform all other acts and things and have and exercise all other powers which may 
be necessary, convenient or appropriate to accomplish the purpose for which the cooperative is 
organized, to effectuate the powers set forth in this section and to accept all the burdens and exer- 
ciseiall the benefits which apply to public utilities under the laws of New Mexico. 
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62-15-3.1 


History: Laws 1939, ch, 47, § 3; 1941 Comp., § 48- 
403; 1953 Comp., § 45-4-3; Laws 1967, ch. 102, § 2; 
1971, ch. 8, § 1; 1981, ch. 125, § 51; 1987, ch. 36, § 2. 

Cross references. — For excavation damage to pipe- 
lines and. underground utility lines, see 62-14+1 to 62-14-8 
NMSA 1978. joe 

The 1987 amendment, effective June 19, 1987, in 
Subsection P; substituted the present provisions for "in 
time of war transact any lawful business in aid of the 
United States in the prosecution of the war"; substituted 
the present provisions of Subsection Q for the provisions 
set out in the 1984 Replacement Pamphlet; and made mi- 
nor changes in language. and punctuation, throughout the 
section, 


- ANNOTATIONS 


Scope of service. — Prior to the 1967 amendment to 
Subsection D, a rural electric cooperative could only sup- 
ply electric energy to its members, to governmental agen- 
cies and political subdivisions and to other persons not in 
excess of 10% of the number of its members. Socorro Elec. 


Coop. v. Pub. Serv. Co., 1959-NMSC-105, 66 N.M. 343, 348 .. 


P.2d 88, 


ELECTRIC, GAS AND WATER UTILITIES 


62-15-3,1 


Power of eminent domain, — A corporation orga- 
nized for the primary purpose of supplying electric power 
or energy to rural areas on a cooperative basis, although 
organized under the laws of another state and resulting 
from an interstate merger, is a rural electric coopera- 
tive under the Rural Electric Cooperative Act, and thus 
has the power of eminent domain under 62-15-14 NMSA 
1978, Tri-State Generation & Transmission Ass'n v. King, 
2003-NMSC-029, 134 N,M. 467, 78 P.3d 1226. 

Premature action, — Action by cooperative seeking 
to enjoin municipality from acquiring electric distribu- 
tion and transmission lines outside of corporate limits 
where cooperative held prior franchise, was brought pre- 


_ .maturely since it did not yet own plant or transmission 


lines and could not show basis for equitable relief. Sierra 
Elec, Coop., Inc. v. Town of Hot Springs, 1947-NMSC-022, 


51N.M. 150, 180 P.2d 244, 


Powers of county commissioners over use of 
roads by utilities. 1973 Op, Att'y Gen. No. 73-26. — 

Law reviews. — For article, "Statutory Adoption of 
Several Liability in New Mexico: A Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rey, 483 (1988). 

Amn. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Conbdtatire Associations $§ 30 to 32. 


43 C.J.S. Industrial Cooperative Societies §§ 5, 6. 


62-15-3.1. Subsidiary business activities. 


A. Cooperatives: may form; organize, acquire, hold, dispose of and operate any interest up to 
and including full controlling interest in separate business entities that provide energy services 
and products and telecommunications and communications services and products; including cable 
and satellite television and water and wastewater collection ‘and treatment, without prior.ap- 
proval from the public regulation commission’so long as those other business entities meetiall of 
the following conditions: 

(1) the subsidiary is not financed with loans from the federal Ain't utilitis service of the 
United States:department of agriculture or the: United States department of agriculture or with 
similar financing from any successor agency. This limitation shall not apply to rural utilities ser- 
vice loans‘or United States department of agriculture loans, or loans from successor agencies, to 
the extent the loan is to be used for a purpose authorized by the lending agency; 

(2) the subsidiary fully compensates the cooperative for the use of personnel, services, 
equipment, tangible property and the cooperative's fully distributed costs, including all direct and 
indirect costs and the cost of capital Frege in providing the pervs ae services, equipment or 
tangible property in question; 

(3) the total investments, loans, rearyatienhe and piddges of assets of a schate Retinal in alliof 
its subsidiaries shall not exceed twenty percent of the cooperative's assets; and 

(4). the subsidiary agrees'to not offer any service or product to the public until it has ob- 
tained federal and state eee inhoast approvals, if any, required to pprowide the service or product ‘to 
the public. 

* B.. Adirector, or spouse of a director, of a cooperative may not be bamleril or have any neh ciel 
interest in a separate business entity formed, organized, -satearotts held or ppenniecs iby. that coop- 
erative pursuant to the provisions of this section. 

C. Should the public regulation commission, upon complaint showing ca a srisumele for 
investigation, find after investigation and public hearing that the charges for the transactions be- 
tween the cooperative and other business entity do not conform with the provisions of this section, 
the public regulation commission is authorized to direct the cooperative:to adjust those charges 
to comply with the provisions of this section. If the cooperative does not comply with the public 
regulation commission's directive, the public! regulation’ commission ‘is authorized to:direct the 
cooperative to divest its interest in the other business entity. For purposes of enforcing this sec- 
tion, members of the public regulation commission, and the public regulation commission staff, are 
authorized to inspect the books and records of such other business entities and the-cooperatives, 
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provided that proprietary or confidential data or information of the separate business entities 
shall not be disclosed to a third party. The public regulation commission shall adopt rules and re- 
porting requirements to enforce the provisions of this section. 

D. Nothing in this section grants the public regulation commission the power to regulate a 
generation and transmission cooperative referred to in Section 62-6-4 NMSA 1978. 


History: Laws 2003, ch. 416, § 1. Effective dates. — Laws 2008, ch. 416, §6 makes the 
act effective on July 1, 2003. 


62-15-4. Name. | 


The name.of each cooperative shall include the words "electric" and "cooperative" and the abbre- 
viation "inc."; provided that limitation shall not apply if, in an affidavit made by the president or 
vice president of a cooperative and filed with the secretary of state, it appears that the cooperative 
desires to transact business in another state and is precluded therefrom by reason of its name. The 
name of a cooperative shall distinguish it from the name of any other corporation organized under 
the laws of, or authorized to transact business in, this state. The words "electric" and "cooperative" 
shall not both be used in the name of any corporation organized under the laws of, or authorized to 
transact business in, this state, except a cooperative or a corporation transacting business in this 
state pursuant to the provisions of the Rural Electric Cooperative Act. 


History: Laws 1939, ch. 47, § 4; 1941 Comp., § 48- the", deleted "state corporation commission" and added 
404; 1958 Comp., § 45-4-4; 2013, ch. 75, § 25. "secretary of state". 

The 2018 amendment, effective July 1, 2013, required . 
that cooperatives file an affidavit with the secretary of ANNOTATIONS 
state that the cooperative is precluded from doing busi- Am. Jur. 2d, A.1.R. and C.J‘. references. — 18 An. 
ness in another state because its name includes the re- Jur od Cooperative Associations 88 5 to 9. 
quired words; and in the first sentence, after "filed with 43 C.J.9. Industrial Cooperative Societies § 4. 


62-15-5. Incorporators.. 


Five or more natural persons, or two or more cooperatives, may organize a cooperative in the 
manner hereinafter provided. 


History: Laws 1939, ch. 47, § 5; 1941 Comp., § 48- 
405; 1953 Comp., § 45-4-5. | 


62-15-6. wes es of incorporation. 


A. The articles of incorporation of a cooperative shall recite in the caption that they are ex- 
ecuted pursuant to the Rural Electric Cooperative Act, shall be signed and acknowledged by each 
of the incorporators and shall state: 

(1) the name of the cooperative; 

(2) the address of its principal office; 

(3) the names and addresses of the incorporators; 

(4) the names and ‘addresses of the persons who constitute its first board of trustees; and 

(5) ‘any provisions not inconsistent with the Rural Electric Cooperative Act deemed neces- 
sary or advisable for the conduct of its business and affairs. 

B. The articles of incorporation shall be submitted to the secretary of state for filing as pro- 
vided in the Rural Electric Cooperative Act. 

“C. It shall not be necessary to set forth in the articles of incorporation of a cooperative the 
purpose for which it is organized or any of the corporate powers vested in a cooperative under the 
Rural Electric Cooperative Act. . 


History: Laws 1939, ch. 47, § 6; 1941 Comp., § 48- The 2013 amendment, effective July 1, 2013, required 
406; 1953 Comp., § 45-4-6; 2013, ch. 75, $26... that articles of incorporation of cooperatives be filed with 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 18 Am. 
Jur, 2d Cooperative Associations § 1. 
43 C.J.S. Industrial Cooperative Societies § 3. 


the secretary of state; and in Subsection B, after ' ‘submit- 
ted to the", deleted "state corporation commission" and 
added "secretary of state". 


62-15-7. Bylaws. 


The original bylaws of a cooperative shall be adopted by its board of trustees. Thereafter Beas 
shall be adopted, amended or repealed by the majority of the members present at any regular an- 
nual meeting or special meeting called for that purpose, a quorum being present. The bylaws shall 
set forth the rights and duties of members and trustees and may contain other provisions for the 
regulation and management of the affairs of the cooperative not inconsistent with this act [62-15-1 


to 62-15-32 NMSA 1978] or with its articles of incorporations [incorporation]. 


History: Laws 1939, ch. 47, § 7; 1941 Comp., § 48- 
407; 1953 Comp., § 45-4-7; Laws 1957, ch. 97, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Bylaws may be amended by vote at district meet- 
ings. — A rural electric cooperative may provide for the 
amendment of its bylaws by a vote taken at a series of 
meetings of voting districts rather than ata general meet- 
ing of all the members, but, in so doing, it cannot take away 


the power of the majority of members to adopt, amend or - 


It is legal to provide for the amendment of bylaws by a 
majority vote of the members voting by districts, rather 
than at a general meeting of all the members. This inter- 
pretation does no violence to this section, since it mentions 
"regular annual meeting," and does not exclude a regular 
annual meeting or special meeting of a voting district. The 
interpretation is supported by the liberal construction re- 
quired to be given these statutes under Section 62-15-32 
NMSA 1978, 1961-62 Op. Att'y Gen. No. 61-62. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations §§ 13 to 15, 21. 

43 C,J.S. Industrial Cooperative Societies §§ 3 to 5, 7 


repeal the bylaws. 1961-62 Op. Att'y Gen. No, 61-62. to 11, 


62-15-8. Members. 


A. No person who is not an incorporator shall become a member of a cooperative unless the 
person agrees to use electric energy furnished by the cooperative when electric energy is available 
through its facilities. The bylaws of a cooperative may provide that any person, including an in- 
corporator, shall cease to be a member of a cooperative if the person fails or refuses to use electric 
energy made available by the cooperative or if the electric energy is not made available to that 
person by the cooperative within a specified time after the person becomes a member of the coop- 
erative. Membership in the cooperative shall not be transferable except as provided in the bylaws. 
The bylaws may prescribe additional qualifications and limitations in respect of membership. 

B. An annual meeting of the members shall be held at such time as shall be provided in the 
bylaws or, if not contrary to the bylaws, by the board of trustees. 

C,. Special meetings of the members may be called by the board of trustees, by any three trust- 
ees, by petition signed by not less than ten percent of the members or by the president. 

D. Annual and special meetings of members, whether general or by voting districts established 
pursuant to the Rural Electric Cooperative Act, shall be held at such place as may be provided in 
the bylaws. In the absence of any such provision, all general meetings shall be held in the city or 
town in which the principal office of the cooperative is located, and all meetings by voting districts 
shall be held at.a location set. by the board of trustees within the boundaries of each district. 

E. Except as otherwise provided in the Rural Electric Cooperative Act, written or printed no- 
tice stating the time and place of each meeting of members and, in the case of a special meeting, 
the purpose for which the meeting is called, shall be given to each member by the board of trustees 
or the secretary, or their legal representatives, either personally or by mail not less than ten or 
more than twenty-five days before the date of the meeting. Failure to receive notice deposited in 
the mail addressed to a member at the member's address shown on the cooperative's books and 
records shall not affect the validity of any business conducted at a meeting. 

F. Five percent of all members present in person constitutes a quorum for the transaction of 
business at all meetings of the members, unless the bylaws prescribe a different number of members 
for determining a quorum. The bylaws may allow for ballots submitted by mail to be considered in 
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establishing a quorum for the sole purpose of voting on an issue or question, the language of which 
is stated exactly in the notices and on the ballots provided to all members. If less than a quorum is 
present at any meeting, the majority of those present in person may adjourn the meeting from time 
to time without further notice. The failure to hold a meeting of members due to the absence of a 
quorum shall not affect the validity of any business conducted by the board of trustees. 

G. Each member shall be entitled to one vote on each matter submitted to a vote at a meeting. 
Voting shall be in person; provided that if the bylaws provide for voting by proxy or by mail, the by- 
laws shall prescribe the conditions under which proxy or mail voting shall be exercised. No person 
shall vote as proxy for more than three members at any meeting of the: members. 

H. All actions required by the Rural Electric Cooperative Act:to be adopted or approved by a 
simple majority or greater number of members voting on the action at an annual or special meet- 
ing may be acted upon by voting at a general meeting or, to the extent and in the manner that the 
board of trustees may authorize, by voting by the voting districts established pursuant to that act, 
so long as the requisite majority of members voting on the action is obtained regardless of whether 
such a majority is obtained in any particular voting district. Action by voting by the voting dis- 
tricts shall be valid if a quorum exists as a result of a series of voting district sei regardless 


of whether a quorum is named in any particular voting district. 


History: Laws 1939, ch. 41, s 8; 1941 Comp., § 48- 
408; 1953 Comp.,.§ 45-4-8; Laws 1961, ch. 210, § 1; 
1983, ch. 273, § 1; 2019, ch. 131, $1, 


The 2019 amendment, affective July 1, 2019, provided © 


that the bylaws of a rural electric cooperative may allow 
for ballots submitted by mail to be considered in estab- 
lishing a quorum for voting on an issue or question; in 
Subsection F, after "unless the bylaws prescribe", deleted 
"the presence of a greater or lesser" and added: a differ- 
ent", after "number of members for"; added "determining", 
and after "quorum.", added "The bylaws may allow for bal- 
lots submitted by mail to be considered in establishing a 


quorum for the sole purpose of voting on an issue or ques+. 


tion, the language of which is stated exactly in the notices 
and on the ballots provided to all members.". 

The 1988 amendment rewrote Subsection A; sub- 
stituted "bylaws oy, if not. contrary to the bylaws, by the 
board of trustees" for "bylaw" in Subsection B, inserted 
"by petition signed" and substituted "percent" for "per 
centum (10%)" in Subsection C, deleted "and the meeting 
shall be held at the place as may be designated in the pe- 
tition" at the end of Subsection C and, in Subsection D, 
inserted "and special" and the language beginning with 


“whether general" and ending with "Cooperative Act" in — 


the first sentence, and "general" in the second sentence 
and added the language beginning with "and all meet- 
ings" at the end of the second sentence. The 1983 amend- 
ment also, in Subsection EK, added the second sentence and 
rewrote the first sentence; in Subsection F, substituted 
"constitutes" for "shall constitute” and "or lesser number 
of" for "of the" in the first sentence, inserted "in person" 
in the second sentence and added the last sentence; in 
Subsection G, substituted "provided that" for "but" and 
"provide for voting by proxy or by mail, the bylaws shall 
prescribe" for "so provide, may also be by proxy or by mail; 
they shall also prescribe" in the second sentence, deleted 
"In any event" at the beginning of the third sentence; and 
added Subsection H. 


62-15-9. Board of trustees; suits. 


ANNOTATIONS 


Statutes, articles of incorporation, bylaws, appli- 
cation and certificate are contract. — Sections 62- 
15-1 to 62-15-32 NMSA 1978, together with the articles 
of incorporation and the bylaws of the cooperative, the ap- 
plication made by the plaintiff and the certificate of mem- 
bership issued to him; constituted the contract between 
him and the cooperative. King v. Farmers' Elec. Coop., Inc., 
1952-NMSC-073, 56 N.M. 552, 246 P.2d 1041. 

Member is bound by bylaws. — A member, in view 
of provision in his application agreeing to comply with 
and to be bound by provisions of the charter and by- 
laws of the cooperative, will, when such bylaws are rea- 
sonable, and enacted under properly delegated author- 
ity, be bound thereby. King v. Farmers' Elec. Coop., Inc., 
1952-NMSC-073, 56 N.M. 552, 246 P.2d 1041. 

A member of the cooperative is not in position to chal- 
lenge the validity of its bylaws, is presumed to know con- 
tents of its charter and bylaws and, having agreed, if ac- 
cepted as.a member, to abide by all its rules, regulations 
and bylaws, cannot be permitted to repudiate the same. 
King v. Farmers' Elec. Coop., Inc., 1952-NMSC-0738, 56 
N.M. 552, 246 P.2d 1041, 

Refusal of easement for line forfeits membership. 
— Member's refusal to grant needed right-of-way ease- 
ment for transmission line, ipso facto, worked a forfeiture 
of ‘his membership and abrogation of the contract for 
supplying member with electric service. King, v, Farmers' 


‘Elec. Coop., Inc., 1952-NMSC-078, 56 N.M. 552, 246 P.2d 


1041. 

Law reviews. — For note, "Corporate Law — Formulat- 
ing and Applying a 'Proper Purpose’ Analysis to,a Books 
and Records Request — Schein v. Northern Rio Arriba 
Electric Cooperative," see 28 N.M. L. Rev. 133 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 18 Am. 
Jur, 2d Cooperative Associations §§ 13 to 15, 21 to 23, 25, 26. 

43 C.J.S. Industrial Cooperative Societies §§ 7, 11. 


A. The business and affairs of a cooperative shall be managed by a board of not’ less than five 
trustees, each of whom shall be a member of the cooperative or of another cooperative which shall 
be a member thereof, The bylaws shall prescribe the number of trustees, the terms of the trustees 
and the manner of their election by the members, their qualifications, other than those provided 
for in the Rural Electric Cooperative Act, the manner of holding meetings of the board of trustees 
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and of the election of successors to trustees who resign, die or otherwise are incapable of acting. 
The bylaws may provide for the removal of trustees from office‘and for the election of their suc- 
cessors and for the classification of trustees by terms of office. Without approval of the members, 
trustees shall not receive any salaries for their services as trustees and, except in emergencies, 
shall not be employed by the cooperative in any capacity involving compensation. The bylaws 
may, however, provide that a fixed per diem fee and advancement, reimbursement or a per diem 
amount in lieu of reasonably:incurred expenses maybe allowed to each trustee for attendance at 
each meeting of the board of trustees and of a committee thereof and for the performance of other 
cooperative business when such has had prior approval of the board of trustees. 

B. The trustees of a cooperative named in any articles of incorporation, consolidation, merger 
or conversion shall hold office until the next following: annual:meeting of the members or until 
their successors have been elected and qualified: 

C. .A majority of the board of trustees constitutes‘a quorum. 

D. Ifa husband and wife hold joint membership in a ee either one, but not both, may 
be elected a trustee. 

E. Ifthe bylaws so provide, the board of trustees, by fceeabahiale sasbesa by a:majority of the 
full board of trustees, may designate from among its members an executive committee and one 
or more other committees, except no such committee shall have authority to take any action on 
behalf of the board ‘of trustees to distribute patronage refunds or in‘any matter which, under the 
articles. of incorporation, bylaws or the Rural Electric Cooperative Act, requires the approval of the 
cooperative's members; Neither the designation of any such committee, the delegation thereto of 
authority nor action by such committee pursuant to such authority shall alone constitute compli- 
ance by any trustee not a member of the committee in question with the trustee's responsibility to 
act in accordance with the standard of conduct prescribed by Subsection E of this section. 

F. Unless otherwise provided in the bylaws, any action required by the Rural Electric Coopera- 
tive Act to be taken at a meeting of the board of trustées, or any action which may be taken at a 
meeting of the board of trustees or of a committee, may be taken without a meeting if a consent 
in writing, setting forth the action so taken, shall be signed by all of the trustees or all of the com- 
mittee members, as the case may be, The consent shall have the same effect as a unanimous vote. 

G. The board of trustees may exercise all of the powers. of a cooperative except.such as are 
conferred upon the members by the Rural Electric Cooperative Act or its articles of incorporation 
or bylaws. 

H. No action shall be brought against a trustee as such or against the cooperative in its right 
unless the plaintiff was a member of record at the time of the transaction complained of and the 
complaint is verified and alleges with particularity the efforts, if any, made by the plaintiff to ob- 
tain the action the plaintiff desires from the board of trustees and the reasons for the plaintiff's 
failure to obtain the action or for not making the effort. If the cooperative undertakes an inves- 
tigation upon receipt of a demand by plaintiff for action, or following commencement of suit, the 
court may stay an action commenced as the circumstances reasonably require. If the court finds 
the action was brought without reasonable cause, it may require the plaintiff to pay defendants 
the reasonable expenses, including counsel fees, incurred by them in the defense of such action or 
to reimburse the cooperative for any indemnification provided a defendant pursuant to the Rural 
Electric Cooperative Act or the cooperative's bylaws. SvOU ) 


History: Laws 1939, ch, 47, § 9; 1941,Comp., § 48- minor changes in language and punctuation throughout 
409; 1953 Comp.,:§ 45-4-9; Laws 1987; chs 200, § 1; the section, 
1987, ch, 36, § 3. 

The 1987 amendment, effective rie 19, 1987, in ANNOTATIONS 


Subsection A, in the third sentence added "and for the 


classification iM trustees by terms of office" at the end board. of trustees of a rural electric cooperative incorpo- 
and, in the fifth sentence, substituted "a fixed per diem rated under New Mexico's Rural Electric Cooperative Act 
fee and advancement, reimbursement or a per diem (Sections 62-15-1 to 62-15-82 NMSA 1978) may serve as 
amount in lieu of reasonably incurred expenses” for ‘a the salaried director’ of the cooperative with ‘approval of 


Trustee may serve as director. — A member of the 


fixed fee and expenses of attendance, if any" and added the members. 1971 Op. Att'y Gen. No. 71-111. 
the material at the end following "board of trustees"; ~ . Am. Jur. 2d, A.L.R. and C.J.S, references. — 18 Am 
added present Subsections»E, F, and H;} redesignated Jur. 2d Cooperative Associations §§ 19, 22. NA 
former Subsection E as present Subsection G; and made 48 C.JS. Industrial Cooperative Societies 88 6, 8. 
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62-15-9.1. Duties of trustees. 


A trustee shall: perform his duties as a trustee, including his duties as a member of any commit- 
tee of the board.upon which the trustee may serve, in good faith, in a manner the trustee believes 
to be in or not opposed to.the best interests of the cooperative and with such care as an ordinar- 
ily prudent person would use under similar circumstances in a like position, In performing such 
duties, a trustee shall be entitled to rely on factual information, opinions, reports or statements 
including financial statements and other financial data in each case prepared or presented by: 

A. one or more officers or employees of the cooperative whom the trustee reasonably believes to 
be reliable and competent in the matters presented; 

B. counsel, public accountants or other persons as to matters which the trustee reasonably 
believes to be within such persons' professional or expert competence; . 

C. a committee of the board upon which the trustee does not serve, duly designated in ac- 
cordance with a provision of the articles of incorporation or the bylaws as.to matters within its 
designated authority, which committee the trustee reasonably believes to merit confidence, but the 
trustee shall not be considered to be acting in good faith if the trustee has knowledge concerning 
the matter in question that would cause such reliance to be unwarranted; or 

D. any bulletin or other directive of the rural electrification administration, or successor 
agency, material to the matter in question. 

A person whoso performs such duties shall have no liability to the cooperative or to its members 
by reason of being or having been a trustee of the cooperative. 


History: Laws 1987, ch, 238, § 13. ) ANNOTATIONS 


Law reviews. — For article, "Statutory Adoption of 
Several Liability in. New Mexico: A.Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988). 


62-15-9.2. Limitation on liability and indemnification of officers and 
trustees. 


A. Cumulative to any other provision of the Rural Electric Cooperative Act as now or hereafter 
enacted, the bylaws of a cooperative may provide that a trustee shall not be personally liable to 
the cooperative or to its members for monetary damages for breach of fiduciary duty as a trustee 
unless: ) . 

(1) the trustee has breached or failed to perform the duties of his office in compliance with 
Section 62-15-9.1 NMSA 1978; and 

(2) the breach or failure to perform constitutes willful. misconduct or recklessless [reck- 
lessness]; or in the case of a trustee of a cooperative actively engaged in the generation and trans- 
mission of electric power, negligence, willful misconduct or recklessness. Such a provision in the 
bylaws shall, however, only eliminate the liability of a trustee for action taken as a trustee or any 
failure to take action as a trustee at meetings of the board of trustees or of a committee of the 
board of trustees, or by virtue of action of the trustees without a meeting as may be permitted by 
the Rural Electric Cooperative Act as now or hereafter enacted, on or after the date when such 
provision in the bylaws becomes effective. 

B. Cumulative to any other power granted by the Rural Electric Cooperative Act as now or 
hereafter enacted, each cooperative shall have the power to indemnify any trustee or officer or 
former trustee or officer of the cooperative or any person serving or having served at the request of 
the cooperative as a director, trustee, officer, partner, trustee, employee or agent of any cooperative, 
corporation, nonprofit corporation, partnership, joint venture, trust, unincorporated association, 
other incorporated or unincorporated enterprise or employee benefit plan or trust against reason- 
able expenses, costs and attorneys’ fees actually and reasonably incurred by him in connection 
with the defense of any action, suit or proceeding, civil or criminal, in which he is made a party by 
reason of holding or having held such an office or position. The indemnification may include any 
amounts paid to satisfy a judgment or to compromise or settle a claim: The trustee, officer or other 
person shall not be indemnified if he shall be adjudged to be liable on the basis that he breached 
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or failed to perform the duties of his office or position and the breach or failure to perform consti- 
tutes willful misconduct or recklessness. Advance indemnification to such persons may be allowed 
for reasonable expenses to be incurred in connection with the defense of thé action, suit or pro- 
ceeding, provided that the trustee, officer or other person shall reimburse the cooperative if it is 
subsequently determined that he was not entitled to indemnification: Each cooperative may make 
any other indemnification as authorized by the articles of incorporation or bylaws or by piaparier’ 


adopted by the members after spss 


Bracketed material; — The bracketed material was 
inserted by the compiler and. is not part of the law. 


History: Laws 1987, ch. 238, § 14. 


62-15-10. Voting districts. 


A. Notwithstanding any other provision of the Rural Electric Cooperative ‘Act, ‘the bylaws of 
a cooperative may provide that the territory in which a cooperative supplies electric energy to its 
members shall be divided into two or more voting districts and that, in respect of each such voting 
district: 
(1) a designated number of biiptoo shall be elected by chi members residing in “Auk dis- 
trict; 
(2) -a designated number of delegates shall be pieced by: we members residing in that 
district; or 
(3) both trustees and delegates shall be elected by the meas residing in that apices 
B. The bylaws shall prescribe the manner in which voting districts, and the members, del- 
egates and trustees thereof, if any, elected therefrom, shall function. The bylaws shall also set 
forth the powers of the delegates, which may include the power to elect trustees. No delegate who 
has voted by proxy or by mail on an issue or question shall vote in person on the same issue or 
question. 
C. Voting by members at voting district meetings.shall be in person, unless otherwise provided 
in the bylaws. The bylaws shall prescribe the conditions under which voting by mail shall be ex- 
ercised. 


History: Laws 1939, ch, 47, § 10; 1941 Comp., ; 48- 


410; 1953 Comp., § 45-4-10; 2011, ch. 38, § 1; 2019, ob. 
131, § 2. 
The 2019 amendment, effective July 1, 2019, idol 


that no delegate of a rural electric cooperative who. has 


voted by proxy or by mail on an issue or question shall 
vote in person on the same issue or question; in Subsec- 
tion B, after "No delegate", deleted "at any meeting shall 
vote" and added "who has voted", and after "by proxy or by 


mail", added "on an issue or question shall vote in person 


on the same issue or question". 
The 2011 amendment, effective June 17, 2011, added 


Subsection C to require that voting.at voting district meet- ° 


ings be in person unless the bylaws provide otherwise, and 
to permit the bylaws to provide for voting by mail, 


ANNOTATIONS 


Amendment vote by districts rather than at gen- 
eral meeting deemed legal. — It is legal to provide for 


62-15-11. Officers. 


the amendment of bylaws by a majority vote of the mem- 
bers voting by, districts, rather than at a general meeting 
of all the members. This interpretation does no violence to 
Section 62-15-7 NMSA 1978, since that section mentions 
"regular annual meeting" and."special:meeting," and does 
not exclude a regular annual meeting or special meeting 
of a voting district. The interpretation is supported by the 


‘liberal construction required to be given these statutes 


under Section 62-15-32. NMSA 1978. 1961-62 Op. Att'y 
Gen. No. 61-62. 

Rural electric cooperative cannot take away 
power of majority. — A rural electric cooperative may 
provide for the amendment of its bylaws by a vote taken 
at a series of meetings of voting districts rather than at 
a general meeting of all the members, but, in so doing, it 
cannot take away the power of the majority of members 
to adopt, amend or repeal the. bylaws., 1961-62 Op. Att'y 
Gen. No. 61-62. 


The officers ofa cooperative shall consist of a president, vice president, secretary and treasurer, 
who shall be elected annually by and from the board of trustees, No person shall continue to hold 
any of the above offices after he shall have ceased to be a trustee. The offices of secretary and of 
treasurer may. be held by the. same person. The board of trustees may also elect or appoint such 
other officers, agents or employees as it shall deem necessary or,advisable and shall prescribe the 
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powers and duties thereof. Any officer may be removed from office and his successor elected in the 
manner presorihed in the Eebiarsl 


i i 


History: Laws 1939, ab: 47,$ 11; 1941 Comp., § 48. 
411; 1953 Comp. § 45-4-11, 


. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations.§§ 18, 19, 49. 
43 C.J.S. Industrial Cooperative Societies 8§ 6, 8. 


62-15- 12. Amendment of artiolds of incorporation. 


A. A apoperative may amend its articles of incorporation by complying with the following re- 
quirements: >| 
(1) . the suinhesed amendment shall be first approved by the board of haiitieds and shall 
then be submitted to a vote of the members at any annual or special meeting, the notice of which 
shall set forth the proposed amendment. The proposed, amendment, with such changes as the 
members shall choose to make, shall be deemed to be approved .on the affirmative vote of not less 
than two-thirds of those members voting on the amendment at that meeting; and 
(2) upon approval by the members, articles of amendment:shall be executed and acknowl- 
edged on behalf of the cooperative by its president or vice president, and its corporate seal shall be 
affixed thereto and attested by its secretary. The articles of amendment shall recite in the caption 
that they are executed pursuant to,the Rural Electric Pomnen nian Act and shall state: 
(a) the name of the cooperative; 
(b) the address of its principal office; 
(c) the date of the filing of its articles of incorporation i in, » the office of the secretary of 
state; and 
- (d). the meno ep ta its artiples of tsobr bovetioes 

The dacaidb it or: vice. president, executing the articles of amendment shall make and annex 
thereto an affidavit stating that the provisions of this section were duly complied with. The ar- 
ticles of amendment and affidavit shall be submitted to the secretary of state for filing as provided 
in the Rural Electric Cooperative Act. 

B. A*cooperative may, without amending ‘its articles of incorporation, upon authorization’ of 
its board of trustees, change the location of its principal office by filing a certificate of change of 
principal office, executed and acknowledged by its president or vice president under its seal at- 
tested. by its secretary, in-the office of the secretary of state and in the office of the county clerk in 
each county in this state in which its articles of incorporation or any prior certificate of change of 
principal office was filed. The cooperative shall, within thirty days after the filing of the certificate 
of change of principal office in the office of the county clerk, file in the county clerk's office certified 
copies of its articles of incorporation and all amendments thereto, if they are not already on file in 
the county clerk's office. 


History: Laws 1939, ch. 47, § 12; 1941 Comp., § 48- 
412; 1953 Comp,, § 45-4-12; 2018, ch. 75, § 27. 

The 2013 amendment, effective July 1, 2013, required 
that the articles of.incorporation of a cooperative recite 
the date a certificate of change of office was filed with the 
secretary of state;in Subparagraph (c) of Paragraph (2) 
of Subsection A, after "in the office of the", deleted "state 


62-15-13. Consolidation. 


corporation commission" and added "secretary of state"; in 


the second unlettered paragraph of Subsection A, in the 


second ‘sentence, after submitted to the", deleted "state 


corporation commission" and added "secretary of state"; 
and in Subsection B, in the first sentence, after "in the 
office of the" deléted "state corporation commission" and 
added "secretary of state". 


| 


Any two or more cooperatives, each of which is designated a "consolidating cooperative" in this 
section, may consolidate into a new cooperative, designated the "new cooperative" in this section, 
by complying with the following requirements: 

A. \ the proposition for the consolidation of the consolidating cooperatives into the new coopera- 
tive and proposed articles of consolidation to give effect to the consolidation shall be first approved 
by the board of trustees of each consolidating cooperative. The proposed articles of consolidation 
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shall recite in the caption that they are executed pursuant to the Rural Electric Cooperative Act 
and shall state: 

(1) the name of each consolidating cooperative, the address of its principal office and the 
date of the filing of its articles of incorporation in the office of the secretary of state; 

(2) the name of the new cooperative and the address of its principal office; 

(8) the names and addresses of the persons who shall constitute the first board of trustees 
of the new cooperative; 

(4) the terms and conditions of the consolidation and the mode of carrying it into effect, 
including the manner and basis of converting memberships in each consolidating cooperative into 
memberships in the new cooperative and the issuance of certificates of membership in respect of 
the converted memberships; and 

(5) any provisions not inconsistent with the Rural Electric Cooperative Act deemed neces- 
sary or advisable for the conduct of the business and affairs of the new cooperative; 

B. the proposition for the consolidation of the consolidating cooperatives into the new coopera- 
tive and the proposed articles of consolidation approved by the board of trustees of each consoli- 
dating cooperative shall then be submitted to a vote of the members of each consolidating coopera- 
tive at any annual or special meeting, the notice of which shall set forth full particulars concerning 
the proposed consolidation. The proposed consolidation and the proposed articles of consolidation 
shall be deemed to be approved upon the affirmative vote of a simple majority of those ae of 
each consolidating cooperative voting thereon at that meeting; and 

C. upon approval by the members of the respective consolidating cooperatives, articles of con- 
solidation in the form approved shall be executed and acknowledged on behalf of each consolidat- 
ing cooperative by its president or vice president, and its seal shall be affixed thereto’and attested 
by its secretary. The president or vice president of each consolidating cooperative executing the 
articles of consolidation shall make and annex to the articles of incorporation an affidavit stat- 
ing that the provisions of this section were duly complied with by that cooperative. The articles 
of consolidation and affidavits shall be submitted to the secretary of state ake filing as Hisadetasou 5 in 
head 62-15-19 NMSA 1978, : 


History: Laws 1939, ch. 47, § 18; 1941 Comp., § 48- 
413; 1953 Comp., § 45-4-13; Laws, 1979, ch. 64, § 1; 
2013, ch. 75, § 28. . 

~The 2013 amendment, effective July 1, 2013, required 
that articles of consolidation state the date the articles 
of incorporation were filed with the secretary of state; 
in Paragraph (1) of Subsection A, after "in the office of 


"secretary of state"; and in Subsection C,.in the third sen- 
tence, after "submitted to the", deleted "state corporation 
commission" and added "secretary of state". 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 43 


C.J,S. I ial C ti ieti 6, 13. 
the", deleted "state corporation commission" and added ndustrial/ Cospenative Societies AS Git 


62-15-14, Merger. 


Any one or more cooperatives, each of which is designated a "merging cooperative" in this sec- 
tion, may merge into another cooperative, designated the "surviving cooperative" in this section, 
by complying with the following requirements: 

A. the proposition for the merger of the merging cooperatives into the surviving cooperative 
and proposed articles of merger to give effect to the merger shall be first approved by the board of 
trustees of each merging cooperative and by the board of trustees of the surviving cooperative. The 
proposed articles of merger shall recite in the caption that they are executed pursuant to the Rural 
Electric Cooperative Act and shall state: 

(1) the name of each merging cooperative, the address of its principal office and the date of 
the filing of its articles of incorporation in the office of the secretary of state; 

(2) the name of the surviving cooperative and the address of its principal office; 

(3) a statement that the merging cooperatives elect to be merged into the surviving coop- 
erative; 

(4) the terms and conditions of the merger and the mode of carrying it into effect, in- 
cluding the manner and. basis of converting the memberships in the merging cooperatives into 


\ 
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memberships in the surviving cooperative and the issuance of certificates of membership in re- 
spect of the converted memberships; and 

(5): any provisions not inconsistent with the Rural Electric Cooperative Act deemed neces- 
sary or advisable for the conduct of the business and affairs of the surviving cooperative; 

B. the proposition for the merger of the merging cooperatives into the surviving cooperative 
and the proposed articles of merger approved by the board of trustees of the respective coopera- 
tives, parties to the proposed merger, shall then be submitted to a vote of the members of each 
such cooperative at any annual or special meeting, the notice of which shall set forth full particu- 
lars concerning the proposed: merger. The proposed merger and the proposed articles of merger 
shall be deemed to be approved upon the affirmative vote of a simple majority of those members of 
each cooperative voting thereon at that meeting; and | 

C. upon approval by the members of the respective cooperatives, parties to the proposed 
merger, articles of merger in the form approved shall be executed and acknowledged on behalf of 
each such cooperative by its president or vice president, and its seal shall be affixed thereto and 
attested by its.secretary. The president or vice president of each cooperative executing the articles 
of merger shall make and annex to the articles of merger an affidavit stating that the provisions 
of this section were duly complied with by such cooperative. The articles of merger and affidavits 
shall be submitted to the secretary of state for filing as provided in Section 62-15-19 NMSA 1978. 


History: Laws 1939, ch. 47, § 14; 1941 Comp., § 48- 
414; 1953 Comp., § 45-4-14; Laws 1979, ch. 64, § 2; 
2013, ch. 75,§ 29. 

The 2013 amendment, effective July 1, 2013, required 
that articles of merger state the date the articles of incor- 
poration were filed with the secretary of state; in Para- 
graph (1) of Subsection A, after "in the office of the", de- 
leted "state corporation commission" and added "secretary 
of state"; and in Subsection C, in the third sentence, after 
"submitted to the", deleted "state corporation commission" 


ANNOTATIONS 


Power of eminent domain. - A corporation organized 
for the primary purpose of supplying electric power or en- 
ergy to rural areas on a cooperative basis, although orga- 
nized under the laws of another state and resulting from 
an interstate merger, is a rural electric cooperative under 
the Rural Electric Cooperative Act, and thus has the power 
of eminent domain under this section. Tri-State Genera- 
tion & Transmission Ass'n v. King; 2003-NMSC-029, 184 
N.M.,467, 78 P.3d 1226. 


" t if vi 
oe oe aes: ata ee Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 


C.J.S; Industrial Cooperative Societies §§ 3, 6, 13. 


62-15-15. Effect of consolidation or merger. 


The effect of consolidation or merger shall be as follows: 

A. the several cooperatives, parties to the consolidation or merger, shall be a single coopera- 
tive, which in the case of a consolidation shall be the new cooperative provided for in the articles 
of consolidation and in the case of a merger shall be that cooperative designated in the articles of 
merger as the surviving cooperative, and the separate existence of all cooperatives, parties to the 
consolidation or merger, except the new or surviving cooperative ‘shall cease; 

B. the new or surviving cooperative shall have all the rights, privileges, immunities and pow- 
ers and shall be subject to all the duties and liabilities of a cooperative organized under the provi- 
sions of the Rural Electric Cooperative Act. It shall possess all the rights, privileges, immunities 
and franchises, of a public as well as of a private nature, and all property, real and personal, appli- 
cations for membership, all debts due on whatever.account and all other choses in action of each of 
the consolidating or merging cooperatives, and every interest of or belonging or due to each of the 
cooperatives consolidated or merged shall be deemed to be transferred to and vested in the new 
or surviving cooperative without further act or deed. The title to any real estate, or any interest 
therein, under the laws of this state vested in any such cooperatives shall not revert or be in any 
way impaired by reason of the consolidation or merger; 

C. the new or surviving cooperative shall thenceforth be responsible and liable for all of the 
liabilities and obligations of each of the cooperatives consolidated or merged, and any claim exist- 
ing, or action or proceeding pending, by or against any of such cooperatives may be prosecuted as 
if the consolidation or merger had not taken place, but the new or surviving cooperative may be 
substituted in its place; 

D. neither the rights of creditors nor any liens upon the property of any of such cooperatives 
shall be impaired by the consolidation or merger; and 
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E; in the case of a consolidation, the articles of consolidation shall be deemed to be the articles 
of incorporation of the new cooperative; and in the case of a merger, the articles of incorporation of 
the surviving cooperative shall be deemed to be amended to the extent, if any, het Se nepeeht in the 

articles of incorporation are provided for in the articles of aurea . 


History: Laws 1989, ch. 47, § 15; 1941 Comp. + § 48- substituted "in the articles of incorporation" for "therein"; 


415; 1958 Comp,, § 45-4-15; 1998, ch. 46, § 2. _and made minor stylistic changes throughout the section. 
The 1998 amendment, effective March 6, 1998, in Sub- Ebb . 

section B, substituted "the Rural Electric Cooperative" for ANNOTATIONS 

"this", deleted "as well" preceding "of", inserted well as", Am. Jur. 2d, ALR: and CJS. references. — 43 

deleted "furthermore all and" preceding "every", deleted . GJ, Industrial Cooperative Societies § 2, 


"so" following "cooperatives", deleted "taken and" follow- 
ing "be", and substituted Noy! for "to"; in Subsection E, 


62-15-16. Conversion of existing corporations, 


Any corporation organized under the laws of this state for the purpose, among others, of supply- 
ing electric energy in rural areas may be converted into a cooperative and become subject to the 
Rural Electric Cooperative Act with the same effect as if originally organized under that act by 
complying with the following requirements: 

A, the proposition for the conversion of the corporation into a cooperative and proposed articles 
of conversion to give effect to the conversion shall be first approved by the board of trustees or the 
board of directors of the corporation. The proposed articles of conversion shall recite in the caption 
that they are executed pursuant to the Rural Electric Cooperative Act and shall state: 

(1). the name of the corporation prior to its conversion into a cooperative; 

(2) the address of the principal office of the corporation; 

(3) the date of the filing of articles of incorporation of the’ corporation in the office of the 
secretary of state; 

(4) the statute under which the corporation was organized; 

(5) the name assumed by the corporation in compliance with ae provisions of the Rural 
Electric Cooperative Act; 

(6) astatement that the corporation elects to become a cooperative nonprofit Te aber aD 
corporation subject to the Rural Electric Cooperative Act; 

(7) the manner and basis of converting either memberships in or shares of stock of the 
corporation into membership i in the converted corporation; and 

(8) any provisions not inconsistent with the Rural Electric Cooperative Act deemed neces- 
sary or advisable for the conduct of the business and affairs of the corporation; 

B. the proposition for the conversion of the corporation into a cooperative and the proposed 
articles of conversion approved by the board of trustees or board of directors of the corporation 
shall then be submitted to a vote of the members or stockholders of the corporation at any duly 
held annual or special meeting, the notice of which shall set forth full particulars concerning the 
proposed conversion. The proposition for the conversion of the corporation into a cooperative and 
the proposed articles of conversion, with such amendments thereto as the members or stockhold- 
ers of the corporation choose to make, shall be deemed to be approved upon the affirmative vote 
of not less than two-thirds of those members of the corporation voting thereon at that meeting or, 
if the corporation is a stock corporation, upon the affirmative vote of the holders of not less than 
two-thirds of the capital stock of the corporation represented at that meeting; 

C. upon approval by the members or stockholders of the corporation, articles of conversion in 
the form approved by the members or stockholders shall be executed and acknowledged on behalf 
of the corporation by its president or vice president, and its corporate seal shall be affixed thereto 
and attested by its secretary. The president or vice president executing the articles of conversion 
on behalf of the corporation shall make and annex to the articles of conversion an affidavit stating 
that the provisions of this section with respect to the approval of its trustees or directors and its 
members or stockholders of the proposition for the conversion of the corporation into a cooperative 
and the articles of conversion were duly complied with. The articles of conversion and affidavit 
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shall be submitted to the secretary of state for filing as provided in the Rural Electric Cooperative 
Act; and 

D. the term "articles of incorporation" as ‘used in the Rural Electric Goupdrative Act: shall be 
deemed to include the articles of conversion of a converted corporation. 


History: Laws 1939, ch. 47, § 16; 1941 Comp., § 48- "submitted to the", deleted "state corporation commission" 


416; 1953 Comp., § 45-4-16; 2013, ch. 75, § 30. and added "secretary of state", 
The 2013 amendment, effective July 1, 2013, required 
that articles of conversién state the date the articles of in- : ANNOTATIONS 
corporation were filed with the secretary of state; in Para- . ~ Am, Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 


graph (3) of Subsection A, after "in the office of the", de- 
leted "state corporation commission" and added "secretary 
of state"; and in Subsection C, in the third sentence, after 


Jur. 2d Cooperative Associations §§'5 to 9, 
43 C.J.S, Industrial Cooperative Societies § 6. 


62-15-17. Initiative by members, 


Notwithstanding any other provision of this act [62-15-1 to 62-15-32 NMSA 1978], any proposi- 
tion embodied in a petition signed by not less than 10 per centum (10%) of all members of the coop- 
erative, together with any document submitted with such petition to give effect to the proposition, 
shall be submitted to the members of a cooperative either at a special meeting of the members 
held within forty-five (45) days after the presentation of such petition or, if the date of the next 
annual meeting of members falls within ninety (90) days after such presentation or if the petition 
so requests, at such annual meeting. The approval of the board of trustees shall not be required 
in respect of any proposition or document submitted to the members pursuant to this section and 
approved by them, but such proposition or document shall be subject to all other applicable provi- 
sions of this act. Any affidavit or affidavits required to be filed with any such document pursuant 
to applicable provisions of this act shall, in such case, be modified to show compliance with the 
provisions of this section. 


History: Laws 1939, ch. 47, § 17; 1941 Comp., § 48- 
417; 1953 Comp., § 45-4-17, 


62-15-18. Dissolution. 


A. A cooperative that has not commenced business may dissolve voluntarily by delivering to 
the secretary of state articles of dissolution, executed and acknowledged on behalf of the coopera- 
tive by a majority of the incorporators, which state: 

(1) the name of the cooperative; 

(2) the address of its principal office; 

(3) the date of its incorporation; 

(4) that the cooperative has not commenced business; 

(5) that the amount, if any, actually paid in on account of membership fees, less any part 
of that money disbursed for necessary expenses, has been returned to those entitled to it and that 
all easements have been released to the grantors; 

(6) that no debt of the cooperative remains unpaid; and 

(7) that a majority of the incorporators elect that the cooperative be dissolved. 

The articles of dissolution shall be submitted to the secretary of state for filing as provided in 
the Rural Electric Cooperative Act. 

B. A cooperative that has commenced business may dissolve voluntarily and wind up its affairs 
in the following manner: 

(1) the board of trustees shall first recommend that the cooperative be dissolved volun- 
tarily, and the proposition that the cooperative be dissolved shall be submitted to the members of 
the cooperative at any annual or special meeting, the notice of which shall set forth that proposi- 
tion. The proposed voluntary dissolution shall be deemed to be approved upon the affirmative vote 
of not less than two-thirds of all of the members of the cooperative; 
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(2). upon such approval,.a certificate of election to dissolve, designated the "certificate" in 
this section, shall be executed and acknowledged on behalf of the cooperative by its president or 
vice president, and its corporate seal:shall be affixed thereto and attested by its secretary. The 
certificate shall state: 

(a) the name of the cooperative: 

(b).. the address of its principal office; 

(c) the names and addresses of its trustees; and 

(d) the total number of members of the cooperative and the number of tte SOE « who 
voted for and against the voluntary dissolution of the cooperative. 

The president or vice president executing the certificate shall make and annex to it an affidavit 
stating that the provisions of this subsection were duly complied with. The certificate and affidavit 
shall be submitted to the secretary of state for filing as provided in the Rural Electric Cooperative 
Act; 

(3) upon the filing of the certificate and affidavit with the secretary of state, the coopera- 
tive shall cease to carry on its business except insofar as may be necessary for the winding up 
thereof, but its corporate existence shall continue until articles of dissolution have been filed by 
the secretary of state; 

(4) after the filing of the certificate and affidavit with the secretary of state, the board 
of trustees shall immediately cause notice of the winding up of proceedings to be mailed to each 
known creditor and claimant and to be published once a week for two Successive weeks in a news- 
paper of general circulation in the county in which the principal office of the cooperative is located; 

(5) the board of trustees shall have full power to wind up and settle the affairs of the 
cooperative and shall proceed to collect the debts owing to the cooperative, convey and dispose of 
its property and assets, pay, satisfy and discharge its debts, obligations ‘and liabilities and do all 
other things required to liquidate its business and affairs. After paying or adequately providing for 
the payment of all its debts, obligations and liabilities, the board of trustees shall distribute the 
remainder of its property and assets among its members in proportion to the aggregate patronage 
of each member during the seven years next preceding the date of filing of the certificate or, if the 
cooperative was not in existence for that period, during the period of its existence; and. : 

(6) when all debts, liabilities and obligations of the cooperative have been paid and dis- 
charged or adequate provision has been made therefor and all of the remaining property and 
assets of the cooperative have been distributed to the members pursuant to the provisions of this 
section, the board of trustees shall authorize the. execution of articles of dissolution that shall 
thereupon be executed and acknowledged on behalf of the cooperative by its president or vice 
president, and its corporate seal shall be affixed thereto and attested by its secretary. The articles 
of dissolution shall recite in the caption that they are executed pursuant. to the Rural Electric Co- 
operative Act and shall state: 

(a) the name of the cooperative; 

(b) the address of the principal office of the cooperative; 

(c) that the cooperative has delivered to the secretary of state a certificate of election 
to dissolve and the date on which the certificate was filed by the secretary of state in the records 
of that office; 

(d) that all debts, obligations and liabilities of the cooperative have been paid and 
discharged or that adequate provision has been made therefor; 

(e) that all the remaining property and assets of the cooperative have been distrib- 
uted among the members in accordance with the provisions of this section; and - 

(f) that there are no actions or suits pending against the cooperative. The president 
or vice president executing the articles of dissolution shall make and annex thereto an affidavit 
stating that the provisions of this subsection were duly complied with. Hie: 

The articles of dissolution and affidavit, accompanied by proof of the publication required in this 
subsection, shall be submitted to the secretary of state for filing as provided i in ee Rural Electric 
Cooperative Act. 


History: Laws 1939, ch. 47, § 18; 1941 Comp., § 48-418; Cross references. — For legal newspapers, see 14-11-2 
1953 Comp., § 45-4-18; 1987, ch. 36, § 4; 2013, ch. 75, § 31. NMSA 1978, 
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The 2013 amendment, effective July 1, 2013, required and in Subsegtion B, in the unlettered paragraph follow- 
that articles of dissolution be delivered to the secretary . . ing Subparagraph (f).of Paragraph (6), after ‘submitted 
of state; in Subsection A, in the introductory sentence, af- “ to the", deleted "state corporation commission’ "and added 
ter "delivering to the", deleted "state corporation commis- "secretary of state". 
sion" and added "secretary of state"; in Subsection A(1), in The 1987 amendment, effective ia 19, 1987, in Sub- 
the unlettered paragraph following Paragraph (7), after section B, in the last sentence of Paragraph (1) substituted 
"submitted to the", deleted "state corporation commis- ~ "all of the members of the cooperative" for "those voting 
sion" and added "secretary of state"; in Subsection B(3); -thereon at such meeting," in Paragraph (3) substituted 
in the unlettered paragraph following Subparagraph (d) "state corporation commission" for "secretary of state," in 
of Paragraph (2), in the second, sentence, after "submit- Paragraph (5) inserted "the board of trustees" in the sec- 
ted to the", deleted "state corporation commission" and ‘ond sentence preceding "shall distribute the remainder of 
added "secretary of state";\in Paragraph (8) of Subsec- its property," and made minor changes in language and 
tion B, after "affidavit with the", deleted "state corpora- . punctuation throughout the section. 
tion commission" and added "secretary of state" and after 
filed by the", deleted "state corporation commission" and ANNOTATIONS 

ft te 2 y 
added "secretary of state"; in Paragraph (4) of Subsection Am. Jur. 2d, A.L.R. and C.J.S, references. — 18 Am. 


B, after "affidavit with the", deleted "state corporation Jur, 2d‘Cooperative Associations § 22. 


commission" and added "secretary of state"; in Subpara- Dintributi : 
graph (c) of Paragraph (6) of Subsection B, after "delivered prise Biel tw ASE ie ani CHE TEIN eSPe aE TELE 


to the", deleted "state corporation commission" and added 43 0.J.8. Industrial C Pa Saciets 23 
"secretary of state" and after "filed by the", deleted "state Se eo a 
corporation commission" and added "secretary of state"; 


62-15-19. Filing of articles. 


- Articles of incorporation, amendment, consolidation, merger, conversion or dissolution, when 
executed and acknowledged and accompanied by such ’affidavits as may be required by applicable 
provisions of the Rural Electric Cooperative Act, shall be presented to the secretary of state for fil- 
ing in the records of that office. If the secretary of state finds that the articles presented conform to 
the requirements of that act, the secretary of state shall, upon the payment of the fees as provided 
in that act, file the articles in the records of the secretary of state's office, and upon such filing the 
incorporation, amendment, consolidation, merger, conversion or dissolution provided for in those 
articles shall be in effect. The secretary of state, immediately upon the filing in the secretary of 
state's office of any articles pursuant to the Rural Electric Cooperative Act, shall transmit a certi- 
fied copy of the articles to the county clerk of the county in which the principal office of each coop- 
erative or corporation affected by the incorporation, amendment, consolidation, merger, conversion 
or dissolution is located. The clerk of any county, upon receipt of any such certified copy, shall file 
and index it in the records of the clerk's office, but the failure of the secretary of state or of a clerk 
of a county to comply with the provisions of this section shall not invalidate the articles. The provi- 
sions of this section shall apply to certificates of election to dissolve.and affidavits of compliance 
executed pursuant to Paragraph (2) of Subsection B of Section 62-15-18 NMSA 1978. 


History: Laws 1939, ch. 47, § 19; 1941 Comp.,, § 48- deleted "he" and added "the secretary of state", and after 
419; 1953 Comp.,, § 45-4-19; 2013, ch, 75, § 32. "in the.records of", deleted "his" and added "the secretary 

The 2013 amendment, aiteetive July 1, 2013, required of state"; and’in the third sentence, at the beginning of 
that articles be filed with the secretary of state; in the the sentence, deleted "state corporation commission" and 
first sentence, after "presented to the", deleted "state cor- | added "secretary of state", after "upon filing in", deleted 
poration commission" and added "secretary of state"; in "his": and added "the secretary of state's"; and in the 
the second sentence, at the beginning of the sentence, de- fourth sentence, after "the failure of the", deleted "state 


leted "state corporation commission shall find" and added corporation commission" and added "secretary of state". 
"secretary of state finds", after "requirements of that act", 


62-15-20. Refunds to members. 


Revenues of a cooperative for any fiscal year in excess of the amount thereof necessary: 

A. to defray expenses of the cooperative and of the ey and maintenance of its facilities 
during such fiscal year; 

B. to pay interest and principal obligation of the cooperative coming due in such fiscal year; 

C. to finance, or to provide a reserve for the financing of, the construction or acquisition by the 
cooperative of additional facilities to the extent determined by the board of trustees; 

D.. to provide a reasonable reserve for working capital; 
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E. to provide a reserve for the payment of indebtedness of the cooperative maturing more than 
one (1) year after the date of the incurrence of such indebtedness in an amount not less than the 
total of the interest and principal payments in respect thereof required to be made during the next 
following fiscal year; and 

F. to provide a fund for education in cooperation and for the dissemination of information con- 
cerning the effective use of electric energy and other services made available by the cooperative, 
shall, unless otherwise determined by a vote of the members, be distributed by the cooperative to 
its members as patronage refunds prorated in accordance with the patronage of the cooperative 
by the respective members paid for during such fiscal year. Nothing herein contained shall be con- 
strued to prohibit the payment by a cooperative of all or any part of its indebtedness prior to the 
date when the same shall become due. 


History: Laws 1939, ch. 47, § 20; 1941 Comp,, § 48- ANNOTATIONS 


AAD; ADE LomponS AB ABO. Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations §§ 19, 22, 23. 


62-15-21. Disposition of property. 


A cooperative may not sell, convey, lease, exchange, transfer or otherwise dispose of all or any 
substantial portion of its property unless such sale, conveyance, lease, exchange, transfer or other 
disposition is authorized at a duly held meeting of the members thereof by the affirmative vote 
of not less than two-thirds of all of the members of the cooperative, and unless the notice of such 
proposed sale, lease or other disposition shall have been contained in the notice of the meeting; 
provided, however, that notwithstanding anything herein contained, or any other provisions of law, 
the board of trustees of a cooperative, without authorization by the members thereof, shall have 
full power and authority to authorize the execution and delivery of a mortgage or mortgages or.a 
deed or deeds of trust upon, or the pledging, assignment for security purposes or encumbering of, 
any or all of the property, assets, rights, privileges, licenses, franchises and permits of the coop- 
erative, whether acquired or to be acquired, and wherever situated, as well as the revenues and 
income therefrom, all upon such terms and conditions as the board of trustees shall determine, to 
secure any indebtedness of the cooperative. 


History: Laws 1939, ch. 47, § 21; 1941 Comp., § 48- . , ANNOTATIONS, 


421; 1953 Comp., § 45-4-21; Laws 1971, ch. 8, § 2. . 
Severability. — Laws 1971, ch. 8, § 3, provided for the Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 
severability of the act if any part or application thereof is C.J.S. Industrial Cooperative Societies § 8. 


held invalid. 


62-15-22. Nonliability of members for debts of cooperative. 


The private property of the members of a cooperative shall be exempt from execution for the debts 
of the cooperative and no member shall be liable or responsible for any debts of the cooperative, _ 


History: Laws 1939, ch. 47, § 22; 1941 Comp., § 48- / «4. ANNOTATIONS 


422: 1953 C +) § 45-4-22, 
sa a Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations § 32. 


62-15-23. Recordation of mortgages. 


Any mortgage, deed of trust or other instrument executed by a cooperative or foreign corporation 
transacting business in this state, pursuant to this act [62-15-1 to 62-15-32 NMSA 1978], which, 
by its terms, creates a lien upon real and personal property then owned or after-acquired, and 
which is recorded as a mortgage of real property in any county in which such property is located 
or is to be located, shall have the same force and effect as if the mortgage; deed of trust or other 
instrument were also recorded or filed in the proper office in such county as a mortgage of personal 
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property. Recordation of any such mortgage, deed of trust or other instrument shall cause the lien 
thereof to attach to all after-acquired property of the mortgagor of the nature herein described as 
being mortgaged or pledged thereby immediately upon the acquisition thereof by the mortgagor, 
and such lien shall be superior to all claims of creditors of the mortgagor and purchasers of such 
property and to all other liens, except liens of prior record, affecting such property. 


History: Laws 1939, ch. 47, § 23; 1941 Comp., § 48- 
423; 1953 Comp,, § 45-4-23. 


62-15-24. Waiver of notice. 


Whenever any notice is required to be given under the provisions of this act [62-15-1 to 62-15-32 
NMSA 1978] or under the provisions of the articles of incorporation or bylaws of a cooperative; waiver 
thereof in writing, signed by the person or persons entitled to such notice, whether before or after 
the time fixed for the giving of such notice, shall be deemed equivalent to such notice. If a person or 
persons entitled to notice of a meeting shall attend such meeting, such attendance shall constitute a 
waiver of notice of the meeting, except in case the attendance is for the express purpose of objecting to 
the transaction of any business because the meeting shall not have been lawfully called or convened. 


History: Laws 1939, ch. 47, § 24; 1941 Comp., § 48- ANNOTATIONS 


424; 1953 Comp., § 45-4-24, ion) Ge" . 
‘ mpd Am, Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations §§ 33, 34. 


62-15-25. Trustees, officers or. members; notaries. 


No person who is authorized to take acknowledgments under the laws of this state shall be 
disqualified from taking acknowledgments of instruments executed in favor of a cooperative or to 
which it is a party, by reason of being an officer, director or member of such cooperative. 


History: Laws 1939, ch. 47, § 25; 1941 Comp., § 48- 
425; 1953 Comp., § 45-4-25, 


62-15-26. Foreign corporations. 


Any corporation organized on a nonprofit or a cooperative basis for the purpose of supplying 
electric energy in rural areas and owning and operating electric transmission or distribution lines 
in a state adjacent to this state shall be permitted to extend its lines into and to transact business 
in this state without complying with any statute of this state pertaining to the qualification of 
foreign corporations for the transaction of business in this state. Any such foreign corporation, as 
a prerequisite to the extension of its lines into and the transaction of business in this state, shall, 
by. an instrument executed and acknowledged in its behalf by its president or vice president under 
its corporate seal attested by its secretary, designate the secretary of state as its agent to accept 
service of process in its behalf. If any process is served upon the secretary of state, the secretary of 
state shall forthwith forward the process by registered mail to the corporation at the address spec- 
ified in such instrument. Any such corporation may sue and be sued in the courts of this state to 
the same extent that a cooperative may sue or be sued in such courts. Any such foreign corporation 
may secure its.notes, bonds or other evidences of indebtedness by mortgage, pledge, deed of trust 
or other encumbrance upon any or all of its then-owned or after-acquired real or personal property, 
assets or franchises located or to be located in this state and upon the revenues and income, 


History: Laws 1939, ch, 47, § 26; 1941 Comp., § 48- sentence, after "designate the", deleted: "state corporation 
426; 1953 Comp., § 45-4-26; 2013, ch. 75, § 33. commission" and added "secretary of state"; and in the 

The 2013 amendment, effective July 1, 2013, re- third sentence, after "is served upon the", deleted "state 
quired that foreign corporations.designate the, secretary corporation commission" and added "secretary of state". 


of state as agent to accept service of process; in the second 
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62-15-26.1. Distribution cooperative utilities tek disci teh in other states; 
application. 


A distribution cooperative utility organized pursuant to the laws of another state and providing 
bundled services in this state on April 1, 1999 to notimore than twenty percent of its total custom- 
ers may file an application with the commission seeking approval of its election to be governed by 
the laws related to electric restructuring of the state where the utility was organized. The commis- 
sion shall approve the application if the distribution cooperative utility: 

A. does not provide supply service to other than its service customers in this state; and 

B. remains subject to the jurisdiction and authority of the commission for bundled service pro- 
vided in this state. . 


History: Laws 2003, ch. 336, § 5. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2008, ch. 60 conta aac no ef- _, journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


62-15-27. Fees, Sie edge aa 


The secretary of state shall charge and collect for: 


A. filing articles of incorporation, five dollars ($5.00); 
B. filing articles of amendment, three dollars ($3.00); 
“C. filing articles of consolidation or merger, five dollars ($5.00); 
D. filing articles of conversion, five dollars ($5.00); — 
E. filing certificate of election to dissolve, two dollars ($2.00); 
F. filing articles of dissolution, three dollars ($3.00); and 
G. filing certificate of change of principal office, one dollar ($1.00). 
History: Laws 1939, ch. 47, § 27; 1941 Comp., § 48- ANNOTATIONS 
Uinta 2018, ch SAME tice oie: Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
scribed fees that the secretary of state is required to Jur. 2d Cooperative Associations §§ 34, 40, 44, 46. 


charge; and in the introductory sentence, deleted "state 
corporation commission" and added "secretary of state". 


62-15-28. Taxation. 


Cooperative and foreign corporations transacting business in this state pursuant to the provi- 
sions of the Rural Electric Cooperative Act shall pay annually, on or before July 1, to the state 
corporation commission [public regulation commission] a tax of ten dollars ($10.00) for each one 
hundred persons or fraction thereof to whom electricity is supplied within this state, which tax 
shall be in ‘lieu of all other taxes except those provided in the Gross Receipts and Compensating 
Tax Act [Chapter 7, Article 9 NMSA 1978]; provided, however, that in the event a contract has 
been entered into by a rural electric cooperative and a power consumer prior to February 1, 1961 
and such contract does not contain an escalator clause providing for an increase for added ‘tax li- 
ability on the cooperative, then the sale to such power consumer shall be exempt until the expira- 
tion, extension or renewal of the contract. 


~ History: Laws 1939, ch. 47, § 28; 1941, ch. 195, § 1; that if any part thereof should be declared unconstitu- 
1941 Comp., § 48-428; 1953 Comp., § 45-4-28; Laws | tional, the entire act should be declared void. 


1961, ch, 236, § 1; 1966, ch. 58, § 1; 1975, ch. 263, § 7; ‘Laws 1975, ch. 263, § 9, was declared invalid under the 
1982, ch. 18, § 24, he supremacy clause of the United States constitution in Ari- 
Bracketed material. — The bracketed material was © zona Pub. Serv. Co. v. Snead, 441 U.S. 141, 99 S. Ct. 1629, 
inserted by the compiler, It was not enacted by the legisla- 60 L, Ed. 2d 106 (1979). 
ture and is not part of the law. | 
Laws 1998, ch, 108, § 80 provided that references to the ANNOTATIONS 


state corporation commission be construed as, references 
to the public regulation commission. 

Nonseverability clauses. — Laws 1975, ch. 263, § 10, 
provided that the act is not intended to be severable, and 


Sales by rural electric cooperative exempt from 
school tax. — This statutory provision must be consid- 
ered to exempt from the school tax the sale of electricity 
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by a rural electric cooperative to its customers. Since the 


legal incidence of the emergency school tax is upon the » 


vendor of the goods or services as a tax with respect to 
his privilege of doing business, it is clearly immaterial to 
the consideration of the first inquiry that the cooperative, 
the purchaser of the goods. or services, may not itself be 
subject directly to the tax because of this statute. 1957-58 
Op. Att'y Gen. No. 57-3802. 

Liability from compensating tax for out-of-state 
purchases, — Rural electric administration cooperatives 
are not liable for the payment of compensating tax on their 


62-15-29. Repealed. 


_ Repeals. — Laws 1998, ch. 108, § 81 repealed 62-15-29 
NMSA 1978, as enacted by Laws 1939, ch. 47, § 29, relat- 


RURAL ELECTRIC COOPERATIVES 


62-15-32 


out-of-state purchases of materials for use or consumption 
within the state. 1961-62 Op. Att'y Gen. No. 62-181. 

Law reviews. — For article, "Taxation of Electricity 
Generation: The Economic Efficiency and Equity Bases 
for Regionalism Within the Federal System," see 20 Nat. 
Res. J. 877 (1980), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 


‘Jur, 2d State and Local Taxation § 514. 


16C C.J.S. Constitutional: Law § 881; 43 C.J:S. Indus- 
trial Cooperative Societies § 5; 84 C.J,S. Taxation § 251, 


commission, effective January 1, 1999. For provisions 
of former section, see the 1997 NMSA 1978 on NMOne 
Source.com. 


ing to exemption from jurisdiction of the state corporation 


62-15-30. Securities Act exemption. 


The provisions of the Securities Act, Chapter 44, Session Laws of New Mexico, 1921, shall not 
apply to the issuance of any note, bond or other evidence of indebtedness issued, executed and 
delivered by: any cooperative to the United States of America or any agency or instrumentality 
thereof. The provisions of said Securities Act shall not apply to the issuance of membership certifi- 
cates by any cooperative. 


section, For present Securities Act of New Mexico, see 58- 
13B-1 to 58-18B-57 NMSA 1978. 


History: Laws 1939, ch. 47, § 30; 1941 Comp., § 48- 
430; 1953 Comp., § 45-4-30. 

Compiler's notes. — Laws 1955, ch. 131, § 20, repeals ° 
the Securities Act, Laws 1921, ch. 44, referred to in this 


62-15-31. "Rural area,""person" and "member" defined. 


A. ."Rural area" means any area not included within the boundaries of any municipality having 
a population in excess of five thousand persons; provided that.a municipality having a population 
of more than five thousand persons shall not cease tobe included within the term "rural area" if at 
the time of the commencement of the cooperative's or its predecessor's operation therein the popu- 
lation of the municipality was less than five thousand persons and the municipality has been and 
continues to be served by a cooperative; provided, however, that the population of any municipality 
shall not be included in any rural area if said municipality has a municipally owned plant or other 
operating noncooperative utility; and, provided further, that any cooperative shall not be permit- 
ted to operate in any abt. without first having obtained a franchise from the governing 
authorities. | 

B. "Person" includes any natural person, firm, association, corporation, business trust, partner- 
ship, federal agency, state or political subdivision or agency thereof or any body politic. 

C. "Member" means each incorporator of a cooperative and each person admitted to'and retain- 
ing membership therein, and shall include a husband and wife admitted to a joint membership. 


History: Laws 1939, ch. 47, § 31; 1941 Comp., § 
48-431; Laws 1945, ch. 9, § 1; 1947, ch. 182, § 1; 1953 
Comp., § 45-4-31; Laws 1967, ch. 102, § 3. 


62-15-32. Construction of act; inconsistency. 


The Rural Electric Cooperative Act shall be construed liberally. The enumeration of any object, 
purpose, power, manner, method or. thing shall not be deemed to exclude like or similar objects, 
purposes, powers, manners, methods or things. Nothing contained in the Rural Electric Coopera- 
tive Act shall be construed, however, to conflict with any duty to which a cooperative is subject or 
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with any benefit to which a cooperative is entitled under the Public Utility Act [Chapter 62, Ar- 
ticles 1 through 6 and 8 through 13 NMSA 1978]. In the event any provision of the Rural Electric 
Cooperative Act is held to be repugnant to any provision of the Public Utility Act or, to a coopera- 
tive's inclusion as a public utility thereunder, the latter shall be controlling and the former shall 
be held repealed to the extent of the repugnancy. Nothing in the Public Utility Act shall be deemed 
to authorize interference with, abrogation or change of the rights or obligations of a party under 
a wholesale power supply agreement, mortgage or financing agreement to: which a pal stasiiaiedlb 
cooperative utility is a party. YY ; 


History: Laws 1989, ch. 47, § 32; 1941 Comp., § 48- ANNOTATIONS 


432; 1953 » § 45-4-32; L 1967, ch. 102, § 4; eae : . m3 

nem ch. oe rick est sr be te Junior licensee not to interfere with existing sys- 
Compiler's notes, — Laws 1939, ch. 47, § 34 repealed tem. — Laws 1937, ch. 100, § 10 means that any system 

Laws, 1937, ch. 100, and provided that the former act, of the junior licensee shall be constructed in such manner 


as not to materially or unreasonably interfere with any 
existing system. Hale v. Farmers Elec. Membership Corp., 
1940-NMSC-009, 44 N.M. 131, 99 P.2d 454 (decided under 
former law). 

No liability if operating in skillful manner. — 


relating to electric membership corporations, shall con- 
tinue in effect and be applicable to corporations formed 
under its provisions. For provisions applicable to electric 
membership corporations, see Laws 1937, ch. 100. For the 
Public Utility Act repealing repugnant provisions of Laws 


1937, ch. 100, see 62-3-2C NMSA 1978 and this section. Where it was not apparent that electric membership cor- 

Cross references. — As to Public Utility Act repealing poration had constructed and operated its power line in 
repugnant provisions of Rural Electric Cooperative Act, other than a skillful manner in accordance with the best 
see 62-3-2C NMSA 1978. ' and most. modern methods, it was ‘not ‘liable for induc- 

The 2003 amendment, effective June 20, 2003, deleted tive interference with use of telephone lines erected and 
"as amended" or "as now or hereafter amended" following TD SS wate y pik p Brie, fp, nat bOR PLT pees 
"the Rural Electric Cooperative Act" and "Public Utilit: DOWEL BYSUSD. : . : y 
Act" throughout the Eoahinh and added the last ectoorat Sree hy 44 N.M. 131, 99 P.2d 454 (decided under 


62-15-33. Conversion of corporations organized under Laws 1937, 
Chapter 100, into cooperatives under the Rural Electric 
Cooperative Act, as amended. 


A corporation created under Laws 1937, Chapter 100 shall be converted into a cooperative au- 
thorized to do business and entitled to all. privileges and immunities of a cooperative under the 
Rural Electric Cooperative Act, as amended; being Laws 1939, Chapter 47, as amended, upon ous 
adoption of a:resolution to such effect by its board of directors. 


History: 1953 Comp., § 45-4-33, enacted by Laws Compiler's notes, — Laws 1939, ch..47,§ 34, scahiat 
1967, ch. 102, § 1. Laws 1937, ch. 100. 


62-15-34. Renewable portfolio standard. 


A. Except as provided in Subsection E of this section, each distribution cooperative organized 
under the Rural Electric Cooperative Act shall meet the renewable portfolio standard require- 
ments, as provided in this section, to include renewable energy in its electric energy supply portfo- 
lio as demonstrated by its retirement of renewable.energy certificates. Requirements and patio 
of the renewable portfolio’standard are as follows: 

(1) no later than January 1, 2015, renewable energy shall comprise no less than Ge per- 
cent of each distribution cooperative's total retail sales:to. New Mexico customers; 

(2) the renewable portfolio standard shall increase by one percent per year thereafter un- 
til January 1, 2020, at which time the renewable portfolio standard shall be ten percent of the 
distribution cooperative's total retail sales to New Mexico customers; 

(3) a distribution cooperative shall have the following targets and requirements for renew- 
able energy and zero carbon resources as a a percentage of the distribution SINE? s total retail 
sales in New Mexico: 

(a) arequirement of rive pehoadt! renewable energy by January 1, 2025: 
(b) arequirement of fifty percent renewable energy by January 1, 2030; and 
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(c) atarget of achieving the zero carbon resource standard by January 1, 2050, com- 
posed of at least eighty percent renewable energy; provided that: 1) achieving the target is tech- 
nically feasible; 2) the rural electric cooperative is'able to provide reliable electric service while 
implementing the target; and 3) implementing the tatget Lapin not cause electric service to become 
unaffordable; and 

(4) renewable energy resources that are in a distribution cooperative's energy supply port- 
folio on January 1, 2008 shall be counted in determining compliance with this section. 

B. By April 30 of each year, a distribution cooperative shall file with the public regulation 
commission a report on its purchases and generation of renewable energy during the preceding 
calendar year. The report shall include the cost of the renewable energy resources purchased and 
generated by the distribution cooperative to meet the renewable portfolio standard, an explana- 
tion of steps taken to minimize those costs, including competitive procurement and comparison'of 
the price of electricity from renewable energy resources in the bids received by the distribution co- 
operative to recent prices for such electricity elsewhere in the southwestern United States, and an 
annual compliance plan for meeting the renewable portfolio standard for the following thrée years. 

C. If, in any given year, a distribution cooperative determines that the average annual levelized 
cost of renewable energy that would need to be procured or generated for purposes of compliance 
with the renewable portfolio standard would be greater than sixty dollars ($60.00) per megawatt- 
hour at the point of interconnection of the renewable energy resource with the transmission sys- 
tem, adjusted for inflation after 2020, the distribution cooperative shall not be required to incur 
that excess cost; provided thatthe existence of this condition excusing performance in any given 
_ year shall not operate to delay compliance with the renewable portfolio standard in subsequent 
years. The provisions of this subsection do not preclude a distribution cooperative from hadith 2 a 
project with a cost that would exceed sixty dollars ($60.00) per megawatt-hour: 

D. A distribution cooperative shall report to its membership a summary of its purchases’ ji 
generation of renewable enérgy during the preceding calendar year. 

EK. A distribution cooperative organized pursuant to the Rural Electric Cooperative Act shall 
meet the requirements and targets of the renewable portfolio standard pursuant to Subsection ‘A 
of this section as demonstrated by the cooperative's retirement of renewable energy certificates 
associated with energy assigned 'to the cooperative; provided that a generation and transmission 
cooperative referred to in Section 62-6-4 NMSA 1978 shall be responsible for meeting the require- 
ments and targets for all energy supplied to the distribution cooperatives in New Mexico. Energy 
from renewable energy and zero carbon resources that a generation and transmission cooperative 
supplies in compliance with the requirements and targets shall be verified at the point where the 
generation and transmission cooperative produces or takes delivery of the energy on behalf of the 
distribution cooperatives that the generation and transmission cooperative is serving. 


History: Laws 2007, ch. 4, § 1; 2014, ch. 24, § 1; 2014, "Requirements", added "and targets", and after. "renew- 
ch. 25, § 1; 2019, ch. 65, § 26. able portfolio standard are", added "as follows", and in 

Cross references, — For the public regulation com- Paragraph A(8), deleted language requiring the renew- 
mission, see 8-8-3 NMSA 1978. able portfolio standard of each distribution cooperative 

The 3019 amendment, effective June 14, 2019, es- ' be diversified, and completely rewrote the paragraph; de- 
tablished new targets and requirements regarding New leted former,Subsection B, which provided an exemption 
Mexico's renewable energy standard applicable to rural based on the cost of renewable energy, and redesignated 
electric cooperatives, removed the requirement that re- former Subsection C as Subsection B; in Subsection B, af- 
newable resources be diversified, required that renewable ter "renewable portfolio standard", added the remainder 
energy comprise forty percent of each cooperative's load. of the subsection; and,added. new Subsections C and E. 
by the year 2025, fifty percent by the year 2030, and a The 2014 amendment, effective March 6, 2014, 
target of achieving the zero carbon resource standard by changed the reporting date on purchases and generation 
the year 2050, changed a general renewable energy ex- — of renewable energy for distribution cooperatives; in Sub- 
emption based on cost to a more specific $60/MWh atthe ,,, section A, in Paragraph (3), after "availability", deleted 
generator average cost limit, required rural electric coop- "and"; and in Subsection C, in the first, sentence, after 
eratives to meet the renewable portfolio standard require- == "By", changed "March 1" to to "April 30". 
ments, and provided for verification of energy from renew- Laws 2014, ch. 24, § land Laws 2014, ch. 25, § 1, both 
able and zero carbon resources; in Subsection A, added effective March 6, 2014, enacted identical amendments to 
"Except as provided in Subsection E of this section", after this section. The section was set out as amended by Laws 
"electric energy supply portfolio", added "as demonstrated 2014, ch. 25, § 1. See 12-1-8 NMSA 1978. 


by its retirement of renewable energy certificates", after 
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62-15-35. Renewable energy certificates; commission duties. 


The public regulation commission shall establish: 

A. asystem of renewable energy certificates that can be used by a distribution cooperative to 
establish compliance with the renewable portfolio standard and that may include certificates that 
are monitored, accounted for or transferred by or through a regional system or trading program 
for any region in which a rural electric cooperative is located. The kilowatt-hour value of renew- 
able energy certificates may be varied by renewable energy resource.or technology; provided that: 

(1) each renewable energy certificate shall have a minimum value of one kilowatt-hour for 
purposes of compliance with the renewable portfolio standard; 

(2) three thousand four hundred twelve British thermal units of useful thermal energy is 
equivalent to one kilowatt hour for purposes of compliance with the renewable portfolio standard; 
and 

(3) . the following equation shall be used to calculate the annual renewable energy certificate 
value for a geothermal heat pump system: (coefficient of performance of heat pump unit — 1) X(ton 
rating of heat pump unit/.9) = number of megawatt-hours of renewable energy certificates; and 

B., requirements and id iacata concerning renewable energy certificates that include the pro- 
visions that: 

(1): renewable energy certificates: 

(a) . are owned by the generator of the renewable energy unless: 1) the renewable en- 
ergy certificates are transferred to the purchaser of the energy through specific agreement with 
the, generator; 2) the generator is a qualifying facility, as defined by the federal Public Utility 
Regulatory Policies Act of 1978, in which case the renewable energy certificates are owned by 
the distribution cooperative purchaser of the renewable energy unless retained by the generator 
through specific agreement with the distribution cooperative purchaser of the energy; 3) a contract 
for the purchase of renewable energy is in effect prior to January 1,-2004,; in which case the renew- 
able energy certificates are owned by the purchaser of the energy for the term of such contract; 
or 4) the generator is a community solar, facility, excluding a native community solar project, as 
those terms are defined in the Community Solar Act [62-16B-1 to 62-16B-8 NMSA 1978], in which 
case the renewable energy certificates are owned by the distribution cooperative to whose electric 
distribution system the community solar facility is interconnected; 

(b) may be traded, sold or otherwise transferred by their owner to any other party; 
provided that the transfers and use of the certificate by a distribution cooperative for compliance 
with the renewable energy portfolio standard shall require the electric or useful thermal energy 
represented by the certificate to be contracted for delivery or consumed, or generated by an end- 
use customer of the distribution cooperative in New Mexico unless the commission determines 
that the distribution cooperative is participating in a national or regional market for exchanging 
renewable energy certificates; 

(c) that are used for the purpose of meeting the renewable portfolio standard shall be 
registered, beginning January 1, 2008, with a renewable energy generation information system 
that is designed to create and track ownership of renewable energy certificates and that, through 
the use of independently audited generation data, verifies the generation and delivery of elec- 
tricity or useful thermal energy associated with each renewable energy certificate and protects 
against multiple counting of the same renewable energy certificate; 

(d) that are used once by a distribution cooperative to satisfy the renewable portfolio 
standard and are retired or that are traded, sold or otherwise transferred by the distribution coop- 
erative shall not be further used by the distribution cooperative; and 

(e) that are not used by a distribution cooperative'to satisfy the renewable portfolio 
standard or that are not traded, sold or otherwise transferred by the distribution cooperative may 
be carried forward for up to four years from the date of issuance and, if not used by that time, shnaill 
be retired by the distribution cooperative; and 

(2) a distribution cooperative shall be responsible for demonstrating that a renewable en- 
ergy certificate used for compliance with the renewable portfolio standard is derived from eligible 
renewable energy resources and has not been retired, traded, sold or otherwise transferred to 
another party. 
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History: Laws 2007, ch. 4, § 2; 2015, ch. 64, § 1; 2015, thermal energy produced by geothermal energy sources 
ch. 71, § 1; 2021, ch. 34, § 9. and set standards for measurement of thermal energy 
Cross references: — For the public regulation com- and geothermal heat pumps; in Subsection A, after "pro- 
mission, see 8-8-3 NMSA 1978. vided that", designated the remainder of the subsection 
For the federal Public Utility Regulatory Policies Act of |. ,as Paragraph (1) of Subsection A; added Paragraphs (2) 
1978, see 16 U.S.C. §§ 2601 to 2645. and (3) of Subsection A; in Paragraph (1)(b) of Subsection 
The 2021 amendment, effective June 18, 2021, pro- B, after "require the electric", added "or useful thermal"; 
vided that renewable-energy certificates are owned by the — and in Paragraph (1)(c) of Subsection B,‘after "delivery of 
distribution cooperative to whose electric distribution sys- electricity", added "or useful thermal energy", 
tem the community solar facility is interconnected when Laws 2015, ch. 64, § 1 and Laws 20165, ch. 71, § 1, both 
the generator of renewable energy is a community solar effective July 1, 2015, enacted identical amendments to 
facility and provided an. exception for native community this section. The section was set out as amended by Laws 
solar projects; and in Subsection B, added Item B(1)(a)4).: 2015, ch, 71, § 1..See 12-1-8 NMSA 1978, 


The 2015 amendment, effective July 1, 2015, allowed 
renewable energy certificates to be issued for the use of 


62-15-36. Renewable energy and conservation fee. 


A. Adistribution cooperative may collect from its customers a renewable energy and conserva- 
tion fee of no more than one percent of the customer's bill. In no event shall a distribution coop- 
erative collect more than seventy-five thousand dollars ($75,000) annually through the renewable 
energy and conservation fee from any single customer. Money collected through the renewable 
energy and conservation fee shall be segregated in a separate renewable energy and conservation 
account from other distribution cooperative funds and shall be expended only on programs or proj- 
ects to promote the use of renewable energy, load management or energy efficiency. A distribution 
cooperative that collects a renewable energy and conservation fee from its customers shall report 
to the public regulation commission by March 1 of the following year the following information: 

(1) + the amount of money collected through the renewable energy and conservation fee in 
the previous calendar year; 
(2) the programs or projects on which the funds collected were expended; and 
(3) the determination of the distribution cooperative as to whether and in what amount to 
assess a renewable energy and conservation fee in the next calendar year. 

B. Each distribution cooperative that collects a renewable energy and conservation fee from its 
customers shall deduct from the fees paid to the state pursuant to Section 62-8-8 NMSA 1978 an 
amount equal to fifty percent of the amount of money collected through the renewable energy and 
conservation fee during the preceding calendar year. The money shall be included in the account 
with other money from the renewable energy and conservation fee and expended only on programs 
or projects to promote the use of renewable energy, load management or energy efficiency. 


History: Laws 2007, ch. 4, § 3. Effective date. — Laws 2007, ch. 4, § 15 made Laws 
2007, ch. 4, § 3 effective July 1, 2007. 


62-15-37. Definitions; energy efficiency; renewable energy. 


As used 1 in the Rural Electric Cooperative Act: 

A. "energy efficiency" means measures, including energy conservation measures, or programs 
that target consumer behavior, equipment or devices to result in a decrease in consumption of elec- 
tricity without reducing the amount or quality of energy services; 

B. "renewable energy" means electric energy generated by use of renewable energy resources 
and delivered to a rural electric cooperative; 

C, "renewable energy certificate" means a certificate or other record, in a format approved 
by the public regulation commission, that represents all the environmental attributes from one 
megawatt-hour of electricity generated from renewable energy; 

D. "renewable energy resource" means electric or useful thermal energy: 

(1) generated by use of the following energy resources, with or without energy storage and 
delivered to a rural electric cooperative: 
(a) solar, wind and geothermal; 
(b) hydropower facilities brought in service on or after July 1, 2007; 
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(c) other hydropower facilities supplying no greater than the amount of energy from 
hydropower facilities that were part of an energy supply portfolio prior to July 1; 2007;. 

(d) . fuel.cells that do not use fossil fuels to create electricity; « 

(e) biomass resources, limited to agriculture or animal waste, igihall diameter timber, 
not to exceed eight inches, salt cedar and other phreatophyte or woody vegetation removed from 
river basins or,watersheds in New Mexico; provided that these resources are from facilities certi- 
fied by the energy, minerals and natural resources department to:'1)be of appropriate’scale to 
have sustainable feedstock in the near vicinity; 2) have zero life cycle carbon emissions; and 3) 
meet scientifically determined restoration, sustainability and soil nutrient principles; and ide 

(f) landfill gas and anaerobically digested waste biomass; and” i bas 

(2) does not include electric energy generated by use of fossil fuel or nuclear energy; 

E. "useful thermal energy" means renewable energy delivered from a source that can be me- 
tered and that is delivered in the state to an end user in the form of direct heat, steam or hot water 
or other thermal form that is used for heating, cooling, humidity control, process use or other valid 
end-use energy requirements and for which fossil fuel or electricity would otherwise be consumed; 

F. "zero carbon resource" means an electricity generation resource that emits no carbon diox- 
ide into the atmosphere, or that reduces methane emitted into the atmosphere in an amount equal 
to no less than one-tenth of the tons of carbon dioxide emitted into the atmosphere, as a result of 


electricity production; and 


G. "zero carbon resource standard" means providing New Mexico rural electric cooperative re- 
tail customers with electricity generated from one hundred percent zero carbon resources. 


History: Laws 2007, ch. 4, § 4; 2015, ch. 64, § 2; 2015, 
ch. 71, § 2; 2019, ch.:65, § 27. 
The 2019 amendment, effective June 14, 2019, defined 
"renewable energy’, "renewable energy certificate", "zero 
carbon resource" and "zero carbon resource standard", 
and revised the definition of "renewable energy resource" 
as used in the Rural Electric Cooperative Act; added new 
Subsections B and C and redesignated former Subsection 
B as Subsection D; in Subsection D, after "renewable en- 
ergy', added "resource", in Paragraph D(1), after "gener- 
ated by use of", deleted "low- or zero-emissions generation 
technology with substantial long-term production poten- 
tial; and", redesignated former Paragraph B(3) as Para- 
graph D(2); in Paragraph D(1) deleted "generated by use 
of renewable" and added "the following", after."energy re- 
sources", deleted "that may include” and added "with or 
without energy storage and delivered to a rural electric 
cooperative", in Subparagraph D(1)(a), after "geothermal", 
deleted "resources", in Subparagraph D(1)(b), after "ser- 
vice", added "on or", and added new Subparagraph D(1)(c) 
and redesignated former Subparagraphs B(2)(c) and B(2) 


(d) as Subparagraphs D(1)(d) and D(1\(e), Asoka: in 


_ Subparagraph D(1)(d), after 'fuel cells that", deleted "are" 


and added."do", after "not", added."use", and after "fossil", 
deleted "fueled" and added "fuels to create electricity", in 
Subparagraph D(1)(e), after "biomass resources", deleted 
"such as" and added "limited to", after "diameter timber", 
added "not to exceed eight inches", and after "New Mex- 
ico;", added the remainder of the ‘subparagraph, and in 
Subparagraph D(1)(f), deleted "but" and pa "and"; and 
added Subsections F and G.. 

The 2015 amendment, effective July 1, 2015, added 
"useful thermal energy" to the definitions of the Rural 
Electric Cooperative Act; in Subsection A, after "energy 
services", deleted "and"; in Subsection: B, after "electric", 
added "lor useful thermal"; in Paragraph (3) of Subsection 
B, after "nuclear energy", added "and"; and added Subsec- 
tion C. 

Laws 2015, ch. 64, § 2 and Laws 2015, ch. 71, § 2, both 
effective July 1, 2015, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2015, ch. 71, § 2. See 12-1-8 NMSA 1978. 


Renewable Energy Act 

Sec. Sec. 
62-16-1. Short title. 62-16-7. Commission; powers and duties; voluntary pro- 
62-16-2. Findings and purposes. grams. — 
62-16-3. Definitions. 62-16-8, Rural electric cooperative; voluntary tariffs. 
62-16-4. Renewable portfolio standard. 62-16-9. Existing rules, 
62-16-5; Renewable energy certificates; commission du- 62-16-10. Federal requirements. 

ties. 
62-16-6. Cost recovery for renewable energy and emis- 


sions reduction. 


62-16-1. Short title. 


Chapter 62, Article 16.NMSA.1978 may be cited.as the "Renewable Energy Act". 
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History: Laws 2004, ch. 65, § 1; 2007, ch. 4, § 5. The 2007 amendment, effective July 1, 2007, changed 
the reference from "this. act" to Chapter 62, Article 16 
_ NMSA 1978. 


62-16-2. Findings and purposes. 


A. The legislature finds that: | . 

(1) the generation of electricity through the use of renewable energy presents opportuni- 
ties to promote energy self-sufficiency, preserve the state's natural resources and pursue an im- 
proved environment in New Mexico; 

(2) the use of renewable energy by public utilities subject to commission oversight in ac- 
cordance with the Renewable Energy Act can bring significant economic benefits to New Mexico; 

(3) public utilities should be required to include prescribed amounts of renewable energy in 
their electric energy supply portfolios for sales to retail customers in New Mexico by prescribed dates; 

(4) public utilities should be able to recover their reasonable costs incurred to procure or 
generate energy from renewable energy resources used to meet the requirements. of the Renew- 
able Energy Act;, 

(5) a public utility should have incentives to go beyond the minimum requirements of the 
renewable portfolio standard; 

(6) . public utilities should not be required to acquire energy generated from renewable en- 
ergy resources that could result in costs above a reasonable cost threshold; and 

(7) it may serve the public interest for public utilities to participate in national or regional 
renewable energy trading. 

B. The purposes of the Regeatebla Energy Act.are to: 

(1) prescribe the amounts of renewable energy resources that public utilities shall laden in 
their electric energy supply portfolios for sales to retail. customers in New Mexico by prescribed dates; 

(2) allow public utilities to recover costs through the rate-making process incurred for pro- 
curing or generating renewable energy used to comply with the prescribed amount; and 

(3) » protect public utilities and their ratepayers from renewable energy. costs that are above 
a reasonable cost threshold. 


History: Laws 2004, ch. 65, § 2; 2007, ch. 4, § 6. The 2007 amendment, effective July 1, 2007; added 
; Paragraphs (5) and (7) of Subsection A. 


62-16-3. Definitions. 


As used in the Renewable Energy Act: _ 

A..."commission" means the public regulation commission; 

B. "energy storage" means batteries or other means by which energy can be retained and deliv- 
ered as electricity for use at a later time; 

C. "municipality" means a municipal corporation, organized under the laws of the state, and H 
class counties; . 

D. "public utility" means an entity certified by the commission to provide retail electric service 
in New Mexico pursuant to the Public Utility Act:[Articles 1 through 6 and 8 through 13 of Chap- 
ter 62 NMSA‘1978] but does not include rural electric cooperatives; 

E. "reasonable cost threshold" means an average annual levelized cost of sixty dollars ($60.00) 
per megawatt-hour at the point of interconnection of the renewable energy resource with the 
transmission system, adjusted for inflation after 2020; 

F. "renewable energy" means electric energy generated by use of renewable energy resources 
and delivered to a'public utility; . 

G. "renewable energy certificate" means a certificate or other record, in a format approved by 
the commission, that represents all the environmental attributes from one megawatt-hour of elec- 
tricity generated from renewable energy; 

H. "renewable energy resource" means the following energy resources, with or without energy 
storage: 


1107 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


62-16-4 ELECTRIC, GAS AND WATER UTILITIES 62-16-4 

(1) solar, wind and geothermal; 

(2) hydropower facilities brought in service on or after July 1, 2007; 

(3) biomass resources, limited to agriculture or animal waste, small diameter timber, not 
to exceed eight inches, salt cedar and other phreatophyte or woody vegetation removed from river 
basins or watersheds in New Mexico; provided that these resources are’from facilities certified by 
the energy, minerals and natural resources department to: 

(a) be of appropriate scale to have sustainable feedstock in the near vicinity; 
(b) have zero life cycle carbon emissions; and 
. (c) meet scientifically determined restoration, sustainability and soil nutrient prin- 
ciples; 
(4) fuel cells that do not use fossil fuels to create electricity; and 
(5) landfill gas and anaerobically digested waste biogas; 

I) “renewable portfolio standard" means the minimum percentage of retail sales of electricity 
by a public utility to electric consumers in New Mexico that is required by the Renewable Energy 
Act to be from renewable energy; Totten 

J. "renewable purchased power agreement" means an agreement that binds an entity gener- 
ating power from renewable energy resources to provide power at a specified price and binds the 
purchaser to that price; 

K. "zero carbon resource" means an electricity generation resource that emits no carbon diox- 
ide into the atmosphere, or that reduces methane emitted into the atmosphere in an amount equal 
to no less than one-tenth of the tons of carbon dioxide emitted into’ the ipsa aera as a result of 
eISeaeNy production; and 

L. "zero carbon resource standard" means providing New Mexico s pubs utility customers with 
electricity Bp thiayon from one Fa percent ‘zero carbon resources. 


History: Laws 2004, ch. 65, § 3; 2007, ch. 4, § 7; 2019, 
ch. 65, § 28. 


The 2019 amendment, effective June 14, 2019, de- | 


LL " f 


fined "energy storage’, renewable energy resource", "zero 
carbon resource" and "zero carbon resource standard’, 
and revised the definitions of certain terms as used in the 
Renewable Energy Act; added a new Subsection B and 
redesignated former Subsections B through F as Subsec- 
tions C through G, respectively; in Subsection E, after 
"cost threshold means", deleted "the cost established by 
the commission, above which a public utility shall not 
be required to add renewable energy to its electric en- 
ergy supply portfolio pursuant to the renewable portfolio 
standard" and added the remainder of the subsection; 
in Subsection F, after "'renewable energy' means electric 
energy", deleted Subparagraphs F(1) through F(3) and 
added "and delivered to a public utility"; in Subsection 
G, after “attributes from one", deleted "kilowatt-hour" 
and added "megawatt-hour", after "electricity", deleted 


"generation" and added "generated", and after "renewable 
energy", deleted "resource"; added;new Subsection H and 
redesignated former Subsections G and Has Subsections 
I and J; in Subsection I, after "'renewable portfolio stan- 


-'dard' means the",’added "minimum", after "retail sales", 


added "of electricity", and after "Renewable Energy Act 
to be", deleted "supplied by" and added "from"; in Subsec- 
tion J, after "price and binds", deleted "a public utility to 
purchase the power at" and added "the purchaser to"; and 
added Subsections K and L. 

The 2007 amendment, effective July 1, 2007, added 
Subsection B to define "municipality"; changed former 
Subsections B through D to»Subsections C_ through. B; 
added Subparagraph (b) of Paragraph (2) of Subsection 
E to include hydropower facilities, brought in, service, af- 
ter July 1, 2007; added Subsection F to define "renewal 
energy certificate"; changed former Subsection E to Sub- 
section G; and added Subsection H:to- define ;"renewable 
purchased power agreement", 


62-16-4. Renewable portfolio standard. 


A. A public utility shall meet the renewable portfolio standard requirements, as provided in 
this section, to include renewable energy in its electric energy supply portfolio as demonstrated 
by its retirement of renewable energy certificates; provided that the associated renewable energy 
is delivered to the public utility and assigned to the public utility's New Mexico customers. For 
public utilities other than rural electric cooperatives and pen adi <2 sapien of the re- 
newable portfolio standard are: | 

(1) no later than January 1, 2015, renewable energy shall chimprisé no: less than fifteen 
percent, of each public utility's total rateil sales to New Mexico customers; ; 

(2), no later than January 1, 2020, renewable energy shall:comprise no’ less amr twenty 
percent of each public utility's total retail sales to New Mexico customers; 

(3). no later than January 1, 2025, renewable energy shall comprise no less than forty per- 
cent of each public utility's total fetal sales of electricity to New Mexico customers; 
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(4) no later than January 1, 2030, renewable energy shall comprise no less than fifty per- 
cent of each public utility's total retail sales of electricity to New Mexico customers; 

o9(5) » no later than January 1, 2040, renewable energy resources shall supply no less than 
eighty percent of all retail sales of electricity in New Mexico; provided that compliance with this 
standard until December 31, 2047 shall not. require the public utility to displace zero carbon re- 
sources in the utility's generation portfolio on the effective date of this 2019 act; and 

(6) _no later than January 1, 2045, zero.carbon resources shall supply one hundred percent 
of all retail sales of electricity in New Mexico. Reasonable and consistent progress shall be made 
over time toward this requirement, 

B. In administering the standards required by Paragraphs (5) and (6). of Subsection A of this 
section, the commission shall: 

(1).\ not jeopardize the operation of a sewage treatment fanility. that eri: anil het kin 
methane gas in the facility's operations; 

(2) maintain and protect'the safety, reliable operation and balancing of kis we resources 
on the:electric system; 

(3) prevent unreasonable impacts to customer electricity bills, taking into Kanone Daa ree: 
the economic and environmental costs and benefits of renewable energy resources and zero carbon 
resources; 

(4). prevent..carbon dioxide emitting labiiseiteattoadeabarlts resources. from. being reas- 
signed; redesignated. or sold as a means of complying with the standard; 

(5) in consultation with the energy, minerals and natural resources department, under: 
take programs not prohibited by law to achieve the standard; 

(6) -in consultation with the department of environment, ensure that the standard does not 
result in material increases to greenhouse gas emissions from entities not subject to commission 
oversight and regulation; and 

.(7) in consultation with electricity transmission system operators responsible for pala 
ing New Mexico electricity loads and resources, issue a report to the legislature by July 1, 2020, 
and each July 1.every four years thereafter. The report shall include: 

(a), review of the standard, with a focus on technologies, forecasts, existing transmis- 
sion, environmental protection, public safety, affordability and electricity transmission and distri- 
bution system reliability; 

| (b); evaluation of the saitibivdten financial costs and benefits to electric utilities in 
implementing the standard, including the impacts and benefits to customer electricity bills; and 

| (ce) + identification of the barriers to, and benefits of, achieving the standard. 

C. Any customer that is a political subdivision of the state, or any educational institution des- 
ignated. in Article 12, Section 11 of the constitution of New Mexico with.an enrollment of twenty 
thousand studentsjor more during the fall semester on its main campus, with consumption exceed- 
ing twenty thousand megawatt-hours per year at any single location or facility and:that owns facili- 
ties that produce renewable energy or hosts such facilities through a renewable purchased power 
agreement, shall not be charged by the utility for power purchases of one year or less or fuel on the 
amount of electricity purchased from the utility. equal to the amount of renewable energy produced 
or hosted by the customer. The customer, shall annually certify to the state. auditor and notify the 
commission and the customer's serving electric utility of the amount of renewable energy produced 
at the customer-owned or customer-hosted facilities that. generate renewable energy. The customer 
shall also certify to the state auditor and notify the-commission that the customer will retire all re- 
newable, energy certificates associated with the renewable energy produced by those facilities. Any 
financial benefits as a result of the provisions of this subsection shall accrue to the customer imme- 
diately upon the effective date of this 2019 act and shall be reflected in customer bills each month, 
subject to annual true-up and reconciliation. The provisions of this subsection shall not prevent the 
utility from recovering all of its reasonable and prudent fuel and purchased power costs. 

D... Upon a motion. or application by a public utility the, commission shall, or upon a motion or ap- 
plication by any other person the commission may, open a docket to develop and provide financial or 
other incentives to encourage public utilities to produce or acquire renewable energy that exceeds 
the applicable annual renewable portfolio standard set forth in this section; results in reductions in 
carbon dioxide emissions earlier than required by Subsection:A of this section; or causes a reduction 
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in the generation of electricity by coal-fired generating facilities, including coal-fired generating facili- 
ties located outside of New Mexico. The incentives may include additional earnings and capital in- 
vestment opportunities for resources used in furtherance of the outcomes described in this subsection. 

E. If, in any given year, a public utility determines that the average annual levelized cost of 
renewable energy that would need to be procured or generated for purposes of compliance with 
the renewable portfolio standard would be greater than the reasonable cost threshold, the public 
utility shall not be required to incur that excess cost; provided that the existence of this condition 
excusing performance in any given year shall not operate to delay compliance with the renewable 
portfolio standard in subsequent years. The provisions of this subsection do not preclude a public 
utility from accepting a project with a cost that would exceed the reasonable’ cost threshold. When 
a public utility can generate or procure renewable energy at or below the reasonable cost thresh- 
old, it shall be required to do so to the extent necessary to meet the ne renewable portfolio 
standard and shall not be precluded from exceeding the standard. 

FE. By September 1, 2007 and until June 30, 2019, a public utility shall file a report to the com- 
mission on its procurement and generation of renewable energy pane the prior calendar year 
and a procurement plan that includes: 

(1) ‘the cost of procurement for any new renewable energy resource in the next calendar 
year required to comply with the renewable portfolio standard; and 

(2) testimony and exhibits that demonstrate that the proposed procurement is reasonable 
as to its terms and conditions considering price, availability, reliability, any renewable energy cer- 
tificate values and diversity of the renewable energy resource; or 

(3) demonstration that the plan is otherwise in the public interest. 

G. By July 1, 2020, and each July 1 thereafter, a public utility shall file a report to the commis- 
sion on the public utility's procurement and generation of renewable energy since the last report 
and a procurement plan that includes: 

(1) the cost of procurement for new renewable energy required to comply with the renew- 
able portfolio standard; 

(2) the capital, operating and fuel costs on a per-megawatt-hour basis during the preceding 
calendar year of each nonrenewable generation resource rate-based by the utility, or dedicated to 
the utility through a power purchase agreement of one year or longer, and the nonrenewable gen- 
eration resources’ carbon dioxide emissions on a per-megawatt-hour basis during that same year; 

(3) information, including exhibits, as applicable, that demonstrates that the oes 
procurement: 

(a) was the result of competitive procurement that included opportunities for bidders 
to propose purchased power, facility self-build or facility build-transfer options; 

(b) has a cost that is reasonable as evidenced by a comparison of the price of electric- 
ity from renewable energy resources in the bids received by the public utility to recent prices for 
comparable energy resources elsewhere in the southwestern United States; and 

(c) is in the public interest, considering factors such as overall cost and ¢ economic de- 
velopment opportunities; and 

(4) strategies used to minimize costs of renewable energy integration, including ldcativts 
diversity, balancing area activity, demand-side management and load management. 

H. The commission shall approve or modify a public utility's procurement plan within ninety 
days and may approve the plan without a hearing, unless a protest is filed that demonstrates to 
the commission's reasonable satisfaction that a hearing is necessary. The commission may modify 
a plan after notice and hearing. The commission may, for good cause, extend the time to approve a 
procurement plan for an additional ninety days. If the commission does not act within the ninety- 
day period, the procurement plan is deemed approved. 

I. The commission may reject a procurement plan if, within forty days of filing, the commission 
finds that the plan does not contain the required information and, upon the rejection, shall provide 
the public utility the time necessary to file a revised plan; provided that the total amount of renew- 
able energy required to be procured by the public utility shall not change. 


History: Laws 2004, ch. 65, § 4; 2007, ch. 4, § 8; 2011, The 2019 amendment, effective June 14, 2019, re- 
ch, 93, § 1; 2014, ch. 41, § 1; 2019, ch. 65, § 29. quired that public utilities demonstrate compliance with 
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the renewable portfolio standard requirements by their 
retirement of renewable energy certificates, expanded 
the renewable energy standard to require forty percent 
renewable energy by the year 2025, fifty percent by the 
year 2030, eighty percent by the year 2040, and one hun- 
dred percent emission free by the year 2045, provided 
additional duties for the public regulation commission in 
administering new standards, expanded the application of 
certain provisions to educational institutions with an en- 
rollment of twenty thousand students or more, expanded 
a directive to the public regulation commission to provide 
incentives to public utilities to exceed the law's renew- 
able requirements, and provided additional reporting re- 
quirements for public utilities; in Subsection A, added "as 
demonstrated by its retirement of renewable energy cer- 
tificates; provided that the associated renewable energy is 
delivered to the public utility and assigned to the public 
utility's New Mexico customers. For public utilities other 
than rural electric cooperatives and municipalities", de- 
leted Paragraph A(1) and Subparagraphs A(1)(a) and A(1) 
(b) and redesignated former Subparagraphs A(1)(c) and 
A(1)(d) as Paragraphs,A(1) and A(2), respectively, deleted 
former Paragraph A(2) and added new Paragraphs A(3) 
through A(6); added a new Subsection B and redesignated 
former Paragraph A(3) as Subsection C, Paragraph A(5) 
as Subsection D, and former Subsection B as Subsection 
E, respectively; in Subsection C, after “with an enroll- 
ment of", deleted "twenty-four" and added "twenty", after 
"consumption exceeding twenty", deleted the remain- 
ing language of former Paragraph A(3), deleted Para- 
graph A(4) and added the remainder of the subsection; 
in Subsection D, after "Upon a", deleted "commission", 
after "shall", added "or upon a motion or application by 
any other person the commission may", after "docket to", 
added "develop and", after "provide", deleted "appropri- 
ate performance-based", after "public utilities to", added 
"produce or", and deleted "The commission shall initiate 
rules by June 1, 2008 to implement this subsection; and", 
deleted former Paragraph A(6) and added the remainder 
of the subsection; in Subsection E, after "determines that 
the", added "average annual levelized", after "shall not 
operate to delay", deleted "the annual increases in" and 
added "compliance with", added "The provisions of this 
subsection do not preclude a public utility from accepting 


a project with a cost that would exceed the reasonable cost : 


threshold.", after "required to", deleted "add renewable. 
energy resources" and added "do so to the extent neces- 
sary", and after "applicable renewable portfolio standard", 
deleted "applicable in the year when the renewable energy 
resources are being added"; deleted former Subsection C 
and redesignated former Subsection D as Subsection F; 
in Subsection F, deleted "and July 1 of each year there- 
after until 2022; and thereafter as determined necessary 
by the commission" and added "and until June 30, 2019", 
in Paragraph F(2), after "availability", deleted "dispatch- 
ability" and added "reliability"; added a new Subsection G 
and redesignated former Subsections E and F as Subsec- 
tions H and I, respectively; in Subsection H, after "modify 
a public utility's", deleted "procurement or transitional"; 
in Subsection I, after "may reject a", deleted "procure- 
ment or transitional", after "procurement plan if", added 
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"within forty days of filing, the commission", after "upon 


_ the rejection", deleted "may suspend the public utility's 


obligation to procure additional resources for" and added 
"shall provide the public utility", and after "total amount 
of renewable energy", added "required"; and deleted for- 
mer Subsections G and H. 

The 2014 amendment, effective May 21, 2014, ex- 
empted ‘certain state educational institutions from 
charges for renewable energy procurements; and in 
Subsection A, in Paragraph (3), after "political subdivi- 
sion of the state", added "or any educational institution 
designated in Article 12, Section 11 of the constitution 
of New Mexico, with an enrollment of twenty-four thou- 
sand students or more during the fall semester on its 
campus", 

The 2011 amendment, effective June 17, 2011, added 
Paragraph (3) of Subsection A to exempt certain political 
subdivisions from all charges by public utilities for renew- 
able energy procurements if the political subdivision certi- 
fies that it will expend two and one-half percent of annual 
electricity charges to develop renewable energy generation. 

The 2007 amendment, effective July 1, 2007, added 
Paragraph (1) of Subsection A, which added requirements 
for public utilities other than rural electric cooperatives and 
municipalities; deleted former Paragraph (2) of Subsection 
A, which provided that the renewable portfolio standard 
shall increase by one percent per year until January 1, 
2011 when the renewal portfolio standard will remain fixed 
at ten percent per year; added Subparagraphs (b) through 
(d) of Paragraph (1) of Subsection A; added Paragraph (4) 
of Subsection A; in Subsection D, changed the date from 
September 1 of each year until 2012 to September 1, 2007 
and July 1 of each year thereafter until 2022; changed the 
content of the report from purchases to procurement and 
generation; in Subsection E, changed all time periods from 
sixty days to ninety days; and added Subsection .H. 


ANNOTATIONS 


Recovery of large customer cap costs. — The pub- 
lic regulation commission has discretion to determine 
whether renewable energy procurement reductions are 
necessary when large customer cap costs arise, and 
this section does not bar the allocation of large cus- 
tomer cap costs to customers who are not subject to a 
legislatively imposed limit on’ their renewable energy 
costs. N.M. Att'y. Gen. v. N.M. Pub, Regulation Comm'n, 
2015-NMSC-032.. 

Where the public regulation commission (PRC) ap- 
proved utility's renewable energy cost rider which sought 
to recover $22 million of renewable energy procurement 
costs from customers who are not subject to a legisla- 
tively imposed limit. on their renewable energy costs 
(non-capped customers), the PRC properly allocated large 
customer cap costs to non-capped customers to enable the 
utility to recover its reasonable renewable energy pro- 
curement costs; such a recovery mechanism is the only 
viable method of cost recovery that is consistent with the 
purposes of the Renewable Energy Act, 62-16-1 through 
62-16-10 NMSA 1978. N.M. Att'y. Gen. v. N.M. Pub. Regu- 
lation Comm'n, 2015-NMSC-032. 


62-16-5. Renewable energy certificates; commission duties. 


A. The commission shall establish: 


(1) asystem of renewable energy certificates that can be used by a public utility to estab- 


lish compliance with the renewable portfolio standard and that may include certificates that are 
monitored, accounted for or transferred by or through a regional system or trading program for 
any region in which a public utility is located; and 
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(2) requirements and procedures concerning requirements for: renewable energy certifi- 

cates pursuant to Subsections B and C of this section. 
B. Renewable energy certificates: 

(1) are owned by the generator of the renewable energy unless: . 

(a) the renewable energy certificates are transferred to the RUC a APT of the electric- 
ity through specific. agreement with the generator; \, 

(b) the generator i is a qualifying facility, as defined by the federal Public Utility Regu- 
latory Policies Act of 1978, in which case the renewable energy certificates are owned by the public 
utility purchaser of the renewable energy; 

(c) a contract for the purchase of renewable energy is in effect prior to July 1, 2019, 
in which case the renewable energy certificates are owned by the purchaser of the electricity for 
the term of such contract, unless otherwise agreed to in a contract approved by the commission; or 

(d)) the generator is a community solar facility, excluding a native community solar 
project, as those terms are defined in the Community Solar Act [62-16B-1 to 62-16B-8 NMSA 
1978], in which case the renewable energy certificates are owned by.the public utility to whose 
electric distribution system the community solar facility is interconnected; . 

(2) may be traded, sold or otherwise transferred by their owner, unless the apirt dese are 
from a rate-based public utility plant, in which case the entirety of the renewable energy certifi- 
cates from that plant shall be retired by the utility on behalf of itself or its customers. Any contract 
to purchase renewable energy entered into by a public utility on or after July 1, 2019 shall include 
conveyance to the purchasing utility of all renewable energy certificates, and the.entirety of those 
certificates shall be retired by that utility on behalf of itself or its customers or subsequently 
transferred to a retail customer for retirement under a voluntary program for purchasing renew- 
able energy approved by the commission. A utility shall not claim that it is providing renewable 
energy from generation resources for which it has traded, sold or transferred the associated re- 
newable energy certificates. The commission shall not disallow the recovery of the cost associated 
with any expired renewable energy certificate. The punhe pilhity shall annually file.a report with 
the commission discussing: | 

(a) its use, sale, trading or transfer of rdiiewiabla energy KePenaLeb! and 

(b) whether and how its public claims of renewable energy generation account for 
renewable energy certificates that it has traded, sold or transferred; 

(3) that are used forthe purpose of meeting the renewable portfolio sitndard shall be reg- 
istered with a renewable energy generation information system that is designed to create and track 
ownership of renewable energy certificates and that, through the use of independently audited gen- 
eration data, verifies the generation and delivery of electricity associated with each renewable en- 
ergy certificate and protects against multiple counting of the same renewable energy certificate; and 

. (4). may be carried forward for up to four years from the date of issuance to establish com- 
pliance with the renewable portfolio standard, after which they shall be deemed rétired by the 
public utility. © 

C.. A public utility shall be responsible for demonstrating that a renewable energy certificate 
used for compliance with the renewable portfolio standard is derived from eligible renewable en- 
ergy resources. | 


History: Laws 2004, ch. 65, § 5; 2007, ch. 4, § 9; 2019, provided additional duties and responsibilities for public 


ch. 65, § 30; 2021, ch. 34, § 10. utilities regarding the sale or transfer of renewable energy 

Cross references, — For the Federal Public Utility certificates; added new subsection designation "A" and re- 
Regulatory Policies Act of 1978, see 16 U.S.C. §§ 2601 to designated former Subsections A and B as Paragraphs A(1) 
2645. and A(2), respectively; in Subsection A, Paragraph A(1), after 

The 2021 amendment, effective June 18, 2021, pro- "in which a public utility is located", deleted the remainder 
vided that renewable energy certificates are owned by the ___ of the paragraph, which related to the kilowatt-hour value 
public utility to whose electric distribution system the com- of renewable energy certificates, and in Paragraph A(2), af- 
munity solar facility is interconnected when the generator ter "renewable energy certificates", deleted "that include the 
of renewable energy is a community solar facility and pro- provisions that" and added "pursuant to Subsections B and 
vided an exception for native community solar projects; and C of this section"; redesignated former Paragraph B(1) as 
in Subsection B, added Subparagraph B(1)(d), Subsection B, former Subparagraph B(1)(a) as Paragraph 

The 2019 amendment, effective June 14, 2019, prohib- . ,. B(1), former Subparagraph B(1)(a)1) as Subparagraph B(1) 
ited the trading, selling, or transferring of renewable en- —_—(a), former Subparagraph B(1)(a)2) as Subparagraph B(1) 
ergy certificates from rate-based public utility plants, and (b), former Subparagraph B(1)(a)3) as Subparagraph B(1) 
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(c); former Subparagraph B(1)(b) as Paragraph B(2), former 
Subparagraph B(1)(c) as Paragraph B(3), and former Para- 
graph B(2) as Subsection C; in Subsection B, Subparagraph 
B(1)(b), after "transferred to the purchase of the", deleted 
"energy" and added "electricity", in Subparagraph B(1(b), 
after "purchaser of the renewable energy", deleted "unless 
retained by the generator through specific agreement with 
the public utility purchaser of the energy", in Subparagraph 
B(1)(c), changed "January 1, 2004" to "July 1, 2019", and 
after "such contract", added "unless otherwise agreed to 
in a contract approved by the commission", in Paragraph 
B(2), after "transferred by their owner", deleted language 
related to the transfer of renewable energy certificates and 
added the remainder of the paragraph, in Paragraph B(3), 


RENEWABLE ENERGY ACT 


62-16-7 


after "shall be registered", deleted "beginning January 1, 
2009", deleted former Subparagraphs B(1)(d) and, B(1)(e) 
and added paragraph designation "(4)", in Paragraph B(4), 
after "date of issuance", deleted "and, if not used by that 
time" and added "to establish compliance with the renew- 
able portfolio standard, after which they"; and in Subsection 
C, after "eligible renewable energy resources", deleted "and 
has not been retired, traded, sold or otherwise transferred 
to another party". 

The 2007 amendment, effective July 1, 2007, added 
the provision in Subparagraph (b) of Paragraph (1) of 
Subsection B that the electric energy be consumed or gen- 
erated by an end-use customer of the public utility; and 
added Subparagraph (c) of Paragraph (1) of Subsection B. 


62-16-6. Cost recovery for renewable energy and emissions reduction. 


A. A public utility that procures or generates renewable energy shall recover, through the rate- 
making process, the reasonable costs of complying with the renewable portfolio standard. Costs 
that are consistent with commission approval of procurement plans or transitional procurement 
plans shall be deemed to be reasonable. 

B. The commission shall not exclude from such cost recovery reasonable interconnection and 
transmission costs and costs to comply with electric industry reliability standards incurred by the 
public utility in order to deliver renewable energy to retail New Mexico customers, 

C, Ifa public utility has been granted a certificate of public convenience and necessity prior to 
January 1, 2015 to construct or operate an electric generation facility and the investment in that 
facility has been allowed recovery as part of the utility's rate-base, the commission may require 
the facility to discontinue serving customers within New Mexico if the replacement has less or 
zero carbon dioxide emissions into the atmosphere; provided that no order of the commission shall 
disallow recovery of any undepreciated investments or decommissioning costs associated with the 


facility. 


History: Laws 2004, ch. 65, § 6; 2007, ch. 4, § 10; 
2019, ch. 65, § 31. 

The 2019 amendment, effective June 14, 2019, prohib- 
ited the public regulation commission from excluding rea- 
sonable costs of recovery and costs to comply with electric 
industry reliability standards that are incurred to deliver 
renewable energy, and authorized the public regulation 
commission to require certain electric generation facilities 
to discontinue serving customers in the state if a replace- 
ment has less or zero carbon dioxide emissions into the 
atmosphere; in the section heading, added "and emissions 
reduction"; in Subsection B, after "transmission costs", 
added "and costs to comply with electric industry reliabil- 
ity standards"; and completely rewrote Subsection C. 

The 2007 amendment, effective July 1, 2007, added 
Subsection C. 


ANNOTATIONS 


Rate making process. — The rate-making process 
includes both general rate cases and automatic adjust- 
ment clause recovery, depending upon the type of cost 


involved. N.M. Indus. Energy Consumers v. N.M. PRC, 
2007-NMSC-058, 142 N.M. 533, 168 P.3d 105. 

Cost of investor-supplied prepaid pension asset 
may be included in utility's rate base. — A utility 
can include prepayments for pension expenses in its rate 
base because the utility is out-of-pocket for such costs 
until they are recovered from ratepayers and is therefore 
entitled to recover its costs of financing such prepaid ex- 
penses; only investor-supplied working capital may be in- 
cluded in the rate base. N.M, Att'y. Gen. v. N.M. Pub. Regu- 
lation Comm'n, 2015-NMSC-082. 

Where utility's investors made contributions to its pen- 


‘sion fund which generated earnings that effectively re- 


duced the utility's pension expense, and the investors, not 
the ratepayers, absorbed the cost of funding the pension 
program, the prepaid pension asset was properly included 
in the rate base because the asset amounted to working 
capital that benefitted the ratepayers by reducing the to- 
tal pension costs needed in the utility's revenue require- 
ment. N.M. Att'y. Gen. v. N.M. Pub. Regulation Comm'n, 
2015-NMSC-032. 


62-16-7. Commission; powers and duties; voluntary programs. 


A. The commission: 


(1) shall adopt rules regarding the renewable portfolio standard, including a provision for 


public utility records and reports; and 


(2) may require that a public utility offer its retail customers a voluntary program for pur- 


chasing renewable energy that is in addition to electricity provided by the public utility pursuant 
to the renewable portfolio standard, under rates and terms that are approved by the commission. 
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B. . All renewable energy purchased by a retail customer through an approved voluntary pro- 
gram shall: 

(1) have all associated renewable energy certificates retired by the retail customer, or on 
that customer's behalf, by the public utility, and the certificates shall not be used to meet the 
public utility's renewable portfolio standard requirements pursuant to Subsection A of Section 62- 
16-4 NMSA 1978; 

(2) be excluded from the total retail sales to New Mexico customers used to determine the re- 
newable portfolio standard requirements pursuant to Subsection A of Section 62-16-4 NMSA 1978; and 

(8) not be subject to charges by the public utility to recover costs of complying with the re- 
newable portfolio standard requirements pursuant to Subsection A of Section 62-16-4 NMSA 1978. 


History: Laws 2004, ch. 65, § 7; 2019, ch. 65, § 32. . the public utility; in the section heading, deleted "addi- 

The 2019 amendment, effective June 14, 2019, re- tional" and added "voluntary programs"; added new sub- 
moved the renewable portfolio standard exemption for “section designation "A" and redesignated former Subsec- 
all-requirements electric supply contracts, and required tions A and B as Paragraphs A(1) and A(2), respectively; 
that all renewable energy certificates associated with vol- deleted former Subsection C, which related to a renewable 
untary renewable energy purchase programs be retired by portfolio standard exemption, and added a new Subsec- 
the public utility, be excluded from the total retail sales to tion B. 


New Mexico customers, and not be subject to charges by 


62-16-8. Rural electric cooperative; voluntary tariffs. 


A. The commission may require that a rural electric cooperative: 
(1) offer its retail customers a voluntary program for purchasing renewable energy under 
rates and terms that are approved by the commission; 
(2) report to the commission the demand for renewable energy pursuant to a voluntary 
program; and | 
(3) comply with the requirements for the procurement of renewable energy set forth in the 
Rural Electric Cooperative Act [Chapter 62, Article 15 NMSA 1978]. 
B. The commission shall establish and amend rules and regulations for the implementation of 
renewable portfolio standards consistent with the Rural Electric Cooperative Act. 


History: Laws 2004, ch. 65, § 8; 2007, ch. 4, §.11; suppliers make renewable energy available under whole- 
2019, ch. 65, § 33. sale power contracts". 

The 2019 amendment, effective June 14, 2019, in The 2007 amendment, effective July 1, 2007, added 
Paragraph A(1), after "approved by the commission", Paragraph (3) of Subsection A and added Subsection B. 


deleted "but only to the extent that the cooperative's 


62-16-9. Existing rules. 


The commission shall promulgate rules to implement the provisions of the Renewable Energy 
Act. | 


History: Laws 2004, ch. 65, § 9; 2019, ch. 65, § 34. and added "promulgate", and after "rules", deleted "and 

The 2019 amendment, effective June 14, 2019, re- regulations for the implementation of renewable portfolio 
quired the public regulation commission to promulgate standards consistent" and added "to bead ponins the provi- 
rules to implement the provisions of the Renewable En- sions of". 


ergy Act; and after "shall", deleted "establish and amend" 


62-16-10. Federal requirements. 


Renewable energy procured or generated by a public utility to comply with a federal law, rule or 
regulation may be used to satisfy the required procurements of the Renewable Energy Act. 


History: Laws 2004, ch. 65, § 10; 2019, ch. 65, § 35. Renewable Energy Act; and after "generated by a public 


The 2019 amendment, effective June 14, 2019, al- utility to", deleted "meet": and added "comply with", and 
lowed a public utility to use renewable energy procured or after "federal", deleted "renewable portfolio standard’ and 
generated to comply with a federal law, rule or regulation added "law, rule or regulation", 


to be used to satisfy the procurement requirements of the 
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ARTICLE 16A 


New Mexico Renewable Energy Transmission Authority Act 


Sec. oinias : os Sec. m 

62-16A-1. Short title. 62-16A-10. New Mexico renewable energy: transmission 

62-16A-2. Definitions. authority act is full authority for issuance 

62-16A-3. New Mexico renewable energy transmission of bonds; bonds are legal investments. 
authority created; organization. 62-16A-11. Suit may be brought to compel performance 

62-16A-4; Authority; duties and powers. of officers. 

62-16A-5, Renewable energy transmission bonds; appro: 62-16A-12. Renewable energy transmission bonds tax 

priation of proceeds. exempt. 

62-16A-6. Renewable energy transmission bonding fund 62-16A-13, Renewable energy transmission authority 
created; money in the fund pledged. operational fund. 

62-16A-7. Authority to refund bonds. 62-16A-14. Report to legislature. 

62-16A-8. Renewable energy transmission bonds; form; 62-16A-15. Legislative oversight. 
execution, 62-16A-16. Proprietary information. 


62-16A-9.', Procedure for sale of renewable energy trans- 
- mission bonds. 


62-16A-1. Short title. 


Chapter 62, Apsials 16A NMSA 1978 may be cited as the "New Mexico Renewable Energy Trans- 
mission Authority Act". 


. History: Laws 2007, ch. 3, § 1; 2011, ch, 33, § 1. The 2011 amendment, effective July 1, 2011, changed 
the statutory reference to the act to the chapter and ar- 
ticle in the NMSA 1978. 


62-16A-2. Definitions. 


As used in the New Mexico Renewable Energy Transmission Authority Act: 

A. "acquire" means to obtain eligible facilities by lease, construction, reconstruction or pur- 
chase; , 

B. "authority" means the New Mexico renewable energy transmission authority; 

C. "bonds" means renewable energy transmission bonds and includes notes, warrants, bonds, 
temporary bonds and anticipation notes issued by the authority; | 

D. “eligible facilities" means facilities to be financed or acquired by the authority, in which, 
within one year after beginning the transmission or storage of any electricity, and thereafter, at 
least thirty percent of the electric energy, as estimated by the authority, originates from renewable 
ore sources; 

"facilities" means electric transmission and interconnected storage facilities and all related 
Pca properties and supporting infrastructure, including any interests therein; 

F. "finance" or "financing" means the lending of bond proceeds by the authority to a Fines 
utility or other private person for the purpose of planning, acquiring, operating and maintaining 
eligible facilities in whole or in part by that public utility or other private person, 

G. "project" means an undertaking by the authority to finance or plan, acquire, maintain and 
operate eligible facilities located in part or in whole within the state of New Mexico; 

H. "public utility" means a public electric utility regulated by the public regulation commis- 
sion pursuant to the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 
1978] and municipal utilities exempt from public regulation commission regulation pursuant to 
Section 62-6-4 NMSA 1978 that own or operate facilities; 

I. "renewable energy" means electric energy: 

(1) generated by use of low- or zero-emissions generation technology with substantial 
long-term production potential; and 
(2) generated by use of renewable energy resources that may include: 
(a) solar, wind, hydropower and geothermal resources; 
(b) fuel obits that are not fossil fueled; or 
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(c) biomass resources, such as agriculture or animal waste, small diameter timber, 
salt cedar and other phreatophyte or woody vegetation removed from river basins or watersheds 
in New Mexico, landfill gas and anaerobically digested waste biomass; but 

(3) does not include electric energy generated by use of fossil fuel or nuclear energy; and 
J. "storage" means energy storage technologies that convert, store and return electricity to 
help alleviate disparities between electricity supply and demand, to facilitate the dispatching of 
electricity or to increase economic return on the sale of electricity. 


History: Laws 2007, ch. 3,§ 2. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 2 effective July 1; 2007. © 


62-16A-3. New Mexico renewable energy transmission authority 
created; organization. 


A. The "New Mexico renewable energy transmission authority" is created as a public body, 
politic and corporate, separate and apart from the state, constituting a governmental instrumen- 
tality for the performance of essential public functions. 

B. The authority shall be composed of six members as follows: 

(1) three members appointed by the governor with the advice and consent of été senate. 
The initial appointees shall be appointed for staggered terms of one, two and three years; thereaf- 
ter, the members shall be appointed for three-year terms; 

(2) the state treasurer or the state treasurer's designee; . 

(8) one member appointed by the speaker of the house of representatives who shall serve 
at the pleasure of the speaker of the house; and 

(4) one member appointed by the president pro tempore of the senate who shall serve at 
the pleasure of the president pro tempore. 

C. The qualifications of the members shall be as follows: 

(1) one member appointed by the governor shall have expertise in financial matters in- 
volving the financing of major electrical transmission projects; 
(2) the other four appointed members shall have: 
(a) special knowledge of the public utility industry, as evidenced by college degrees or 
by experience, at least five years of which must be with the public utility industry; and 
(b) knowledge of renewable energy development; and 
(3) no member shall represent a person that owns or operates facilities. 

D. The members initially appointed by the speaker of the house and the president pro tempore 
of the senate shall, by lot, determine one to have an initial term of two years and one to have an 
initial term of four years; thereafter, the appointments will be for staggered terms of four years. 

K. In addition to the six voting members, the secretary of energy, minerals and natural re- 
sources shall serve as an ex-officio nonvoting member of the authority. 

F. The governor shall designate an appointed member of the authority to serve as chair, and 
the authority may elect annually such other officers as it deems necessary. 

G. The authority shall meet at the call of the chair or whenever four members shall so request 
in writing. A majority of members then serving constitutes a quorum for the transaction of busi- 
ness, but the affirmative vote of at least four members is necessary for any action to be taken by 
the authority. 

H. The authority is not created or organized, and its operations are not conducted, for the pur- 
pose of making a profit, but it is expected to recover the costs of operating the authority. No part of 
the revenues or assets of the authority shall benefit or be distributable to its members, officers or 
other private persons. The members of the authority shall receive no compensation for their ser- 
vices, but the public members shall be reimbursed for actual and necessary expenses at the same 
rate and on the same basis as provided for public officers in the Per Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978]. 

I. The authority is not subject to the supervision or control of any other board, bureau, depart- 
ment or agency of the state except as specifically provided in the New Mexico Renewable Energy 
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Transmission Authority Act. No use of the terms "state agency" or "instrumentality" in any other 
law of the state shall be deemed to refer to the authority unless the authority is specifically re- 
ferred to in the law. 

J. The authority is a governmental i cam for purposes of the Tort Claims Act [41-4-1 
through 41-4-27 roe 1978]. 


History: Laws 2007, oh 3, § 3; 2011, ch. 51, § 4. to six and removed the state investment officer as a mem- 
The 2011 amendment, effective July 1, 2011, de- ber of the authority. 
creased the number of members of the board from seven 


62-16A-4. Authority; duties and powers. 


A. The authority shall; 

(1) do any and all things necessary or proper to accomplish the purposes of the New Mex- 
ico Renewable Energy Transmission Authority Act; : 

(2), hire an executive director and such other employees or other agents as it deems neces- 
sary for the performance of its powers and duties, including consultants, financial advisors and 
legal advisors, and prescribe the powers and duties and fix the compensation of the employees and 
agents. The executive director of the authority shall direct the affairs and business of the author- 
ity, subject to the policies, control and direction of the authority; and 

(3) maintain such records and accounts of revenues and expenditures as required by the 
state auditor. The state auditor or the state auditor's designee shall conduct an annual financial 
and legal.compliance audit of the accounts of the authority and file copies with the governor and 
the legislature. | 

B. The authority may: 

(1) make and execute, agreements, contracts and other instruments necessary or conve- 
nient in the exercise of its powers and functions with any person or governmental agency; 

(2) enter into contractual agreements with respect to one or more projects upon the terms 
and conditions the:authority considers advisable; 

(3) utilize the. services of executive departments of the state upon mutually agreeable 
terms and conditions; » 

(4) enter into partnerships with aeepai or private entities; 

(5) identify and establish corridors for the transmission of electricity within the state; 

(6) through participation in. appropriate regional transmission forums, coordinate, investi- 
gate, plan, prioritize and negotiate with entities within and outside the state for the establishment 
of interstate transmission corridors; 

(7) pursuant to Subsection C of this section, finance or tn acquire, maintain and operate 
eligible facilities necessary or useful for the accomplishment of the purposes of the New Mexico 
Renewable Energy Transmission Authority Act; 

(8) pursuant to the provisions of the Eminent Domain Code [42A-1-1 through 42A-1-33 
NMSA 1978], exercise the power of eminent domain for acquiring property or rights of way for 
public use if needed for projects if such action does not involve taking utility property or does not 
materially diminish electric service reliability.of the transmission system in New Mexico, as deter- 
mined by the public regulation commission; 

(9) receive by gift, grant, donation or otherwise, any.sum of money, aid or assistance from 
the United States, the state of New Mexico, any other state, any political subdivision or any other 
public or private entity; 

(10) for any project, provide information and training to employees of the project regard- 
ing any unique hazards that may be posed. by the project, as well as training in safety work prac- 
tices and emergency procedures; 

(11). issue bonds pursuant to the New Mexico Renewable Energy Transmission Authority 
Act as necessary to undertake a project; 

_ (12). enter into contracts for the lease and operation by the authority of eligible facilities 
owned by a public utility or other private person; 
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(13): enter into contracts for leasing eligible facilities owned by the authority, provided that 
any revenue derived pursuant to the/lease shall be deposited in the renewable energy transmis- 
sion bonding fund; 

(14) collect payments of reasonable rates, fees, interest or other charges from persons us- 
ing eligible facilities to finance eligible facilities and for other services rendered by the authority, 
provided that any revenue derived from payments made to the eapttae shall be deposited in the 
renewable energy transmission bonding fund; 

(15) borrow money necessary to carry out the purposes of the New Mexico Renewable Ry, 
ergy Transmission Authority Act and mortgage and pledge any leases, loans-or contracts executed 
and delivered by the authority; 

(16) sue and be sued; and 

(17) adopt such reasonable administrative and procedural rules as may be necessary or 
appropriate to carry out its powers and duties. 

C. Except as provided in this subsection, the authority shall not enter into any project if public 
utilities or other private persons are performing the acts, are constructing or have constructed the 
facilities, or are providing the services contemplated by the authority, and are willing to provide 
funds for and own new infrastructure to meet an identified need and market. Before entering into 
a project, the following procedures shall be implemented: | 

(1) the authority shall provide to each public utility ‘and the public regulation commis- 
sion and publish one time in a newspaper of general circulation in New Mexico and one time in a 
newspaper in the area where the eligible facilities are contemplated and on ‘a publicly accessible 
web page maintained by the authority, an initial notice describing the project that the authority 
is contemplating, including a detailed description of the existing or anticipated renewable energy 
sources that justify the determination by the authority that the project facilities are eligible facili- 
ties. The description shall contain, at a minimum, the names of all persons that ‘already are or will 
develop the renewable energy sources, all persons that will own the renewable energy sources and 
the peak output capacity, source type, location and anticipated connection date of the renewable 
energy sources; | 

(2) any person with an interest that may be affected by the proposed project shall have 
thirty days from the date of the last publication of the initial notice to challenge, in'writing, the 
determination by the authority that the facilities are eligible facilities. If a-challenge is received 
by the authority within the thirty days, the authority shall hold a public hearing no sooner than 
thirty days after receiving the challenge and after a minimum of two weeks notice in the same 
newspapers and web page in which the initial notice was given. Following the public hearing, 
the authority shall make a final determination of eligibility and give notice of the determination 
pursuant to Section 39-3-1.1 NMSA 1978. Any person or governmental entity participating in the 
hearing may appeal the final determination 'by filing a notice of appeal with tHE district court pur- 
suant to Section 39-3-1.1 NMSA 1978; 

(3) public utilities and other persons willing and able to provide money for, acquire, main- 
tain and operate the eligible facilities described in the notice shall have the following time period 
to notify the authority of intention and ability to provide toh Sy for, seer ‘maintain and ti 
the eligible facilities described in the notice: 

(a) within ninety days of the date of the last pubHeation of the initial sah ae if no chal- 
lenge is received pursuant to Paragraph (2) of this subsection; or 

(b)' within ninety days of the date of the notice of deverminationt if a aNletioe | is re- 
ceived pursuant to Paragraph (2) of this subsection; and 

(4) in the absence of notification by a public utility or phd person pursuant to Para. 
graph (3) of this subsection, or if a person, having given notice of intention to provide money for, 
acquire, maintain and operate the’eligible facilities contemplated by the authority, fails to make 
a good faith effort to commence the same within twelve months from the date of notification by 
the authority of its intention, the authority may proceed to finance or plan, acquire, maintain 
and operate the eligible facilities originally contemplated, provided that a person that, within the 
time required, has made necessary applications to acquire federal, state, local or private permits, 
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certificates or other approvals necessary to acquire the eligible facilities shall be deemed to have 
commenced the same as long as the aig diligently gh se the permits, certificates or other 
approvals. 

D. In soliciting and entering into contracts fob the transmission or storage of electricity, the au- 
thority and any person leasing or operating eligible facilities financed or acquired by the authority 
shall, if practical, give priority to those contracts that will transmit or store electricity to be sold 
and consumed in New Mexico. 

E. The authority and any eligible facilities acquired by the authority are not subject to the 
supervision, regulation, control or jurisdiction of the public regulation commission; provided that 
nothing in this subsection shall be interpreted to allow a public utility to include the cost of using 
eligible facilities in its rate base without the approval of the public regulation commission. 

F. In exercising its powers and duties, the authority shall not own or control facilities unless: 

(1) the facilities are leased to or held for lease or sale to a ketal cag VACA or such other per- 
son approved by the public regulation commission; 

(2) the operation, maintenance and use of the facilities are vested by lease or other con- 
tract in a public utility or such other person approved by the public regulation commission; 

(8) the facilities are owned or controlled for a period of not more than one hundred eighty 
days after termination of a lease or contract described in Paragraph (1) or (2) of this subsection or 
after the authority gains possession of the facilities following a breach of such a lease or contract 
or as a result of bankruptcy proceedings; or 

(4) ‘the facilities do not affect in-state retail rates or electric service reliability. 

G. A public utility subject to regulation of the public regulation commission pursuant to the 
Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978] may recover the 
capital cost of a project undertaken pursuant to the New Mexico Renewable Energy Transmission 
Authority Act from its retail customers only if the project has received a certificate of public con- 
venience and necessity from the public regulation commission..A municipal utility exempt from 
regulation of the public regulation commission may recover such costs only if the project has been 
approved by the governing body of the: municipality. Costs associated with a project undertaken 
pursuant to the New Mexico Renewable Energy Transmission Authority Act ‘are not recoverable 
from retail utility customers except to the extent the costs are prudently incurred and the project 
is used and useful in serving those customers as determined by the public regulation commission. 


History: Laws 2007, ch. 3, § 4. Effective date. — Laws 2007, ch. '3,'§ 19 made Laws 
2007, ch. 8, § 4 effective July 1, 2007. 


Bye, 


62-16A-5. Renewable energy transmission bonds; appropriation of 
proceeds. 


A. The authority is authorized to issue and sell revenue bonds, known as "renewable energy 
transmission bonds", payable solely from the renewable energy transmission bonding fund, in 
compliance with the New Mexico Renewable Energy Transmission Authority Act, for the purpose 
of entering into a project when the authority determines that the project is needed. 

B. The net proceeds from the bonds are appropriated to the authority for the purpose of financ- 
ing or acquiring eligible facilities. 


History: Laws 2007, ch. 3, § 5. Effective date. — Laws 2007, 'ch. 3, § 19 made Laws 
2007, ch: 3, § 5 effective July 1, 2007. 


62-16A-6. Renewable energy transmission bonding fund created; money 
in the fund pledged. | 


A. The "renewable energy transmission bonding fund" is created in the authority. The fund 
shall consist of revenues received by the authority from operating or leasing eligible facili- 
ties, fees and service charges collected and, if the authority has provided financing for eligible 
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facilities, money from payments of principal and interest on loans. The authority may create 
separate accounts within the fund-in:connéction with, any issuance of renewable energy trans- 
mission bonds and may deposit in such separate accounts revenues received by the authority 
derived from the financing or leasing of eligible facilities: Any such separate account shall be 
held by a trustee acting under a trust indenture relating to those bonds. Earnings of the fund 
or any separate account shall be credited to:the fund or the applicable separate account. Bal- 
ances in the fund at the end of any fiscal year shall remain in the fund, except as provided in 
this section, 

B: | Money in the fund shall ba deposited in a bank iahidnaked by the authority in an account 
or accounts as the authority may establish. Money in accounts shall be withdrawn on the order of 
persons whom the authority may authorize. All deposits of money shall be secured in such man- 
ner as the authority may determine. The state auditor and the state auditor's legally authorized 
representatives shall periodically examine the accounts and books of the authority, including its 
receipts, disbursements, contracts, leases, sinking funds, investments and;any other records and 
papers relating to its financial standing. The authority. shall pay a reasonable fee for the examina- 
tion as determined by the: state auditor: 

C., Money.in the renewable energy transmission bonding fund.is pledged for the ae veep of 
principal and interest on bonds,issued pursuant.to the New Mexico Renewable Energy Trans- 
mission Authority Act. Money in any separate account may. be pledged solely to payment of 
bonds for which the separate account was created. Money in the fund or any, separate, account 
is appropriated to the authority for the purpose of paying debt service, including redemption 
premiums, on the bonds and the expenses incurred in the issuance, payment and administration 
of the bonds. 

D. On the last day of January and the last dap of July of each year, the tasbiensi shall estimate 
the amount needed to make debt service and other payments during the;next twelve: months from 
the renewable energy transmission bonding fund or any separate account created in the bond fund 
on the bonds plus the amount that may be needed for any required reserves or other requirements 
as may be set forth, in the trust-indenture related. to the bonds. The authority shall transfer to the 
renewable energy transmission: authority operational fund any balance in the renewable, energy 
transmission bonding fund or any separate account created in the bond fund above the estimated 
amounts. Payments for administrative costs shall be deposited in the renewable energy transmis- 
sion authority operational fund. 

EK. Bonds issued pursuant to the New Mexico Renewable Energy Transmission Authority Act 
shall be payable solely from the renewable energy transmission bonding fund or from any sepa- 
rate account, created within the bond fund or, with the approval of the bondholders, such other 
special funds as may be provided by law and do not create an obligation or indebtedness. of the 
state within the meaning of any constitutional provision. No breach of any contractual obligation 
incurred pursuant to that act shall impose a pecuniary liability or a charge upon the general credit 
or taxing power of the state, and the ponds are not general obligations for which the state's full 
faith and credit is pledged. 

F, The state does hereby pledge that the renewable energy transmission bonding fund, includ- 
ing any separate account within the,fund, shall be used only for the purposes specified in this 
section and pledged first to pay the debt service on the bonds issued pursuant to.the New Mexico 
Renewable Energy Transmission Authority Act. The state further pledges that any law requiring 
the deposit of revenues in the renewable energy transmission bonding fund or authorizing expen- 
ditures from the fund shall not be amended.or repealed or otherwise modified so-as to impair the 
bonds to which the renewable energy transmission bonding fund is dedicated as provided in this 
section. 


History: Laws 2007, ch. 3, § 6; 2011, ch. 38,§ 2. =~ ~~ permit money in the fund ‘to be deposited in a bank and 
The 2011 amendment, effective July 1, 2011, autho- to be withdrawn’ by persons authorized by the authority; 
rized the authority to create separate accounts, held by in Subsection C, limited the pledge of money in separate 
a trustee under a trust indenture, in connection with accounts to the bonds for which the account was created; 
the issuance of bonds and to deposit revenues from eli- and in Subsection D, réquired that payments for adminis- 
gible facilities into the accounts; added Subsection B to trative costs be deposited in the operation fund. 
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62-16A-7. Authority to refund bonds. 


The authority may issue and sell at public or private sale bonds 3 refund outstanding renew- 
able energy transmission bonds by exchange, immediate or prospective redemption, cancella- 
tion or escrow, including the escrow of debt service funds accumulated for payment of outstand- 
ing bonds, or any combination thereof, when, in its, opinion, such action will be beneficial to the 
state. 


History: Laws 2007, ch. 8, § 7. -\-Bffective date, — Laws 2007, ch. 3, § 19 made Laws 
~~ 2007, ch. 3, § 7 effective July 1, 2007. 


62-16A-8. Renewable energy transmission bonds; form; execution. 


A. The authority, except as otherwise specifically provided in the New Mexico Renewable En- 
ergy Transmission Authority Act, shall determine at its discretion the terms, covenants and con- 
ditions of the bonds, including, but not limited to, date of issue, denominations, maturities, rate 
or rates of interest, call features, call premiums, registration, refundability and other covenants 
covering the general and technical aspects of the issuance of the bonds. 

B. The bonds shall be in such form as the authority may determine, and successive issues shall 
be identified by alphabetical, numerical or other proper series designation. 

C. Bonds shall be signed and attested by the executive director of the authority and shall be 
executed with the facsimile signature of the chair of the authority and the facsimile seal of the 
authority, except for bonds issued in book entry or similar form without the delivery of physical 
securities. Any interest coupons attached to the bonds shall bear the facsimile signature of the 
executive director of the authority, which. officer, by the execution of the bonds, shall adopt as 
the executive director's own signature the facsimile thereof appearing on the coupons. Except for 
bonds issued in book entry or similar form without the:delivery of physical securities, the Uniform 
Facsimile Signature of Public Officials Act [6-9-6 through 6-9-6 NMSA 1978] shall apply, and the 
authority shall determine the manual signature to be affixed on the bonds. 


History: Laws 2007, ch. 3, § 8. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 8, § 8 effective July 1, 2007. 


62-16A-9. Procedure for sale of renewable energy transmission bonds. — 


A. Bonds shall be sold by the authority at such times and in such manner as the authority may 
elect, either at private sale for a negotiated price or to the highest bidder at public sale for cash at 
par, above par or below par and accrued interest. a ld 

B. In connection with any public sale of the bonds, the authority shall publish a notice of the 
time and place of sale in a newspaper of general circulation in the state and also in a recognized 
financial journal outside the state. The publication shall be made once, each week for two consecu- 
tive weeks prior to the date fixed for such sale, the last publication to be two business days prior 
to the date of sale. The notice shall specify the amount, denomination, maturity and description of 
the bonds to be offered for sale and.the place, day and hour at which sealed bids therefor shall be 
received. All bids, except'those of the state, shall be accompanied by a deposit of two percent of the 
principal amount of the bonds. Deposits of unsuccessful bidders shall be returned upon rejection of 
the bid. At the time and place specified in such notice, the authority shall open the bids in public 
and shall award the bonds, or any part thereof, to the bidder or bidders offering the best price. The 
authority may reject any or all bids and readvertise. 

C, The authority may sell a bond issue, or any part thereof, to the state or to one or more.in: 
vestment bankers or institutional investors at private sale. 


History: Laws 2007, ch. 3, § 9; 2011, ch. 33,,§ 3. The 2011 amendment, effective July 1, 2011, autho- 
rized bonds to be sold at par, above par, or below par. 
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62-16A-10. New Mexico renewable energy transmission authority act 
is full authority for issuance of bonds; bonds are legal 
investments. ‘ 


A. The New Mexico Renewable Energy Transmission Authority Act is, without reference to any 
other act of the legislature, full authority for the issuance and sale of renewable energy transmis- 
sion bonds, which bonds shall have all the qualities of investment securities under the Uniform 
Commercial Code [Chapter 55 NMSA 1978] and shall not be invalid for any irregularity or defect 
or be contestable in the hands of bona fide purchasers or holders thereof for value. 

B. The bonds are legal investments for any person or board charged with the investment of any 
public funds and are acceptable as security for any deposit of 58 money. 


History: Laws 2007, ch. 3, § 10. Effective date. — Laws 2007, ch. 3, § 19 made oti 
2007, ch. 3, § 10 effective July 1, 2007. 


62-16A-11. Suit may be brought to compel don yd aaibulact of officers. 


Any holder of bonds or any person or officer being a party in interest may sue to enforce and 
compel the performance of the provisions of the New Mexico Renewable Energy Transmission 
Authority Act. 


History: Laws 2007, ch. 3, § 11. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 11 effective July 1, 2007. 


62-16A-12. Renewable energy transmission bonds tax exempt. 


All renewable energy transmission bonds are exempt from taxation by the state or any of its 
political subdivisions. 


History: Laws 2007, ch. 3, § 12. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 12 effective July 1, 2007. 


62-16A-13. Renewable energy transmission authority operational fund. 


The "renewable energy transmission authority operational fund" is created in the authority. The 
fund shall consist of money appropriated and transferred to the fund. Earnings from investment 
of the fund shall be credited to the fund. Money in the fund is appropriated to the authority for 
the purpose of carrying out the provisions of the New Mexico Renewable Energy Transmission Au- 
thority Act. Any unexpended or unencumbered balance remaining at the end of a fiscal year shall 
not revert. The authority is authorized to establish procedures required to administer the fund in 
accordance with the New Mexico Renewable Energy Transmission Authority Act and state law. 


History: Laws 2007, ch. 3, § 13; 2011, ch. 33, § 4. 4 made on warrants drawn by the secretary of finance and 
The 2011 amendment, effective July 1, 2011, elimi- administration, and authorized the authority to establish 
nated the requirement that disbursement of funds be procedures to administer the fund. 
62-16A-14. Report to legislature. ; 


The authority shall submit a report of its activities to the governor and to the legislature not 
later than December 1 of each year. Each report shall set forth'a complete operating and financial 
statement covering its operations for the previous fiscal year. 


History: Laws 2007, ch. 8, § 14. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 14 effective July 1, 2007. 
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62-16A-15. Legislative oversight. 


A. In addition to its other duties, the New Mexico finance authority oversight committee [6-21- 
30 NMSA 1978] shall: 

(1) monitor and oversee the operation of the quthority? 

(2) meet on a regular basis to receive and review reports from the authority on nied ale 
tation of the provisions of the New Mexico Renewable Energy Transmission Authority Act and. to 
review rules proposed for adoption pursuant to that act; 

(3) review and provide assistance and advice to the authority ae the eerephera enters 
into a project; 

(4) undertake an ongoing @xamination of the statutes, cinsditacibno| provisions, regula- 
tions and court decisions governing energy transmission and renewable energy development; and 

(5) report its findings and recommendations, including recommended legislation or nec- 
essary changes, to the governor, to the public regulation commission and to each session of the 
legislature. The report and proposed legislation shall be made available on or before December 15 
of each year. 

B.. Once each calendar quarter, the authority shall report to the legislative ene committee 
on all expenditures made and activities conducted in the fiscal year to date pursuant to the provi- 
sions of the New Mexico Renewable Energy Transmission Authority Act. 


History: Laws 2007, ch. 3, § 15. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 15 effective July 1, 2007. 


62-16A-16. Proprietary information. 


Information obtained by the authority that is proprietary technical or business information 
shall be confidential and not subject to inspection pursuant to the Inspection of Public Records Act 
[Chapter 14, Article 3 NMSA 1978]. Proprietary confidential information includes power purchase 
agreements, costs of production, costs of transmission, transmission service agreements, credit 
reviews, detailed power models and financing statements. 


. History: Laws 2011, ch. 33, § 5. . Effective dates. — Laws 2011, ch. 38, § 6 made Laws 


2011, ch. 33, § 5 effective July 1, 2011. 
Community Solar 
Sec. . Sec. rt 
62-16B-1. Short title. res 62-16B-5. Subscription requirements. 
62-16B-2. Definitions. 62-16B-6. Community solar program administration. 
62-16B-3. Community solar facility requirements. ~~ 62-16B-7. Public regulation commission; enforcement 
62-16B-4. Ownership of community solar facilities.” — © and rulemaking. 


62-16B-8.. Rural electric distribution cooperatives. 


62-16B-1. Short title: 


Sections 1 through 9 [8] [62- AGH: 1 to nha; 16B- 8 NMSA 1978] “uf this act may be cited as the "Com- 
ewe! Solar Act." 


History: Laws 2021, ch. 34, § 1. Effective dates. — Laws 2021, ch. 34 contained no ef- 


Bracketed material. — The bracketed material "[8]", fective date provision, but, pursuant. to N.M. Const., art. 
was inserted by the compiler to correct a typographical IV, § 23, was effective June 18, 2021, 90 days after ad- 
error and is not part of the law. ~ journment of the legislature. 
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62-16B-2. Definitions. 


As usedii in the Community Solar Act: 

A. "commission" means the public regulation commission; 

B. “community solar bill credit" means the credit value of the electricity generated by a com- 
munity solar facility and allocated to a subscriber to offset the subscriber's electricity bill on the 
qualifying utility's monthly billing cycle.as required by the Community Solar Act; 

C. "community solar bill credit rate" means the dollar-per-kilowatt-hour rate ve hei: by 
the commission that is used to calculate a subscriber's community solar bill-credit; 

D. "community solar facility" means a facility that generates electricity by means of a solar 
photovoltaic device, and subscribers to the facility receive a bill credit for the electricity generated 
in proportion to the subscriber's share of the facility's kilowatt-hour output; 

E.. "community solar program" or "program" means the program created’ through the adop- 
tion’ of. rules by the commission that allows for the development of community solar facilities and 
provides.customers of a qualifying utility with the option of accessing solar energy produced by a 
community solar facility in accordance with the Community Solar Act; 

F, . "Indian nation, tribe or pueblo" means a federally recognized Indian nation, tribe or seals 
located wholly or partially in New Mexico; 

G. "low-income customer" means a residential:customer of a qualifying utility with an seh 
household income at or below eighty percent of area median income, as published by the United 
States department of housing and urban development, or that is enrolled in a low-income program 
facilitated by the state or a low-income energy program led by the qualifying utility or as deter- 
mined by the commission; 

H. "low-income service organization" means an organization that. provides services; assistance 
or housing to low-income customers and may include a local or central tribal goverment, a chap- 
ter house or a tribally designated housing entity; 

I, "nameplate capacity" means the maximum rated output of hicrtnte power prodaction equip- 
ment that is commonly indicated on a cefiaiat siibe pales attached to the generator and ex- 
pressed in megawatts alternating current; 

J. "native community solar project" meansia varie Se solar fasting that is sited in Rar Mex- 
ico on the land of an Indian nation, tribe or pueblo and that is owned or operated by a subscriber 
organization that is an Indian nation, tribe or pueblo or a tribal entity or.in partnership with a 
third- party entity; 

K. "qualifying utility" means an investor-owned electric public utility certified by the com- 
mission to provide retail electric service in New Mexico pursuant to the Public Utility Act [Chap- 
ter 62, Articles 1 to 6 and 8 to 183 NMSA 197 8] or a rural electric distribution cooperative that has 
opted in to the community solar program;” 1 

L. "subscriber" means a retail customer of a iste utility that owns a subscription to a 
community solar facility and that is by rate class a residential retail customer or a small commer- 
cial retail customer or, regardléss of rate class, is a nonprofit organization, a religious organization, 
an Indian nation, tribe or pueblo or tribal entity, a municipality or a county in the state, a charter, 
private or public school as:defined in Section 22-1-2 NMSA 1978, .a community. college as defined 
in Section 21-18-2 NMSA 1978 or a public housing authority; 

M. "subscriber organization" means an entity that owns or operates a community solar facil- 
ity and may include a qualifying utility, a municipality, a county, a for-profit or nonprofit entity.or 
organization, an Indian nation, tribe, or pueblo, a local tribal governance structure or other tribal 
entity authorized to transact business in New Mexico; 

N. "subscription" means a contract for a community solar subscription anitetad ints between a 
subscriber and a subscriber bonita for a share of the nameplate capacity from a community 
solar facility; : 
‘0, "total aggregate retail rate" meanis the total amount of a qualifying utility's denied: en- 
ergy and other charges converted to a kilowatt-hour rate, including fuel and power cost adjust- 
ments, the value of renewable energy attributes and other charges of a qualifying utility's effective 
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rate schedule applicable to.a given customer rate class, but does not include charges described on 
a qualifying utility's rate schedule as minimum monthly charges, including customer or service 
availability charges, energy efficiency program riders or other charges not related to a qualifying 
utility's power production, transmission or distribution functions, as approved by the commission, 
franchise fees and tax charges on utility bills; 

-P. "tribal entity" means an enterprise, a nonprofit entity or organization or a political subdivi- 
sion formed under the inherent sovereignty of an Indian nation, tribe or pueblo; and 
- Q. "unsubscribed electricity" means electricity, measured in kilowatt-hours, generated by a 
community solar facility that is not allocated to a subscriber. 


History: Laws 2021, ch. 34, § 2. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 34 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-16B-3. Community solar facility requirements. 


A. Acommunitysolar facility shall: : 
(1) have a nameplate capacity eaiitia of five madi astesbta alternating current or less; 
(2) be located in the service territory of the qualifying utility and be interconnected to the 
electric distribution system of that qualifying utility; 
(3) have at least ten subscribers; 
(4) have the option to be co-located with other energy resources, but shall not be co-located 
with other community solar facilities; 
(5) not allow'a single subscriber to be allocated more than forty percent of the generating 
capacity of the facility; and 
(6) make at least forty percent of the total generating capacity of a community solar facil- 
ity available in subscriptions of twenty-five kilowatts or less. 
B. The provisions of this section shall not apply to a native community solar project; provided 
that a native community solar project shall be located in the service territory of a qualifying utility 
and be interconnected to the electric distribution system of that qualifying utility. 


History: Laws 2021, ch. 34, § 3. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 34 contained no ef- journment of the legislature,, 
fective date provision, but, pursuant to N.M. Const., art. 


62-16B-4. Ownership of community solar facilities. 


A,. A community solar facility shall be owned or operated by a subscriber organization, 

B. Third-party entities or subscriber organizations developing projects on the land of an Indian 
nation, tribe, or pueblo are subject to tribal jurisdiction. 

C. Notwithstanding any provision of the Public Utility Act [Chapter 62, Articles 1 to'6 and 8 to 
13. NMSA 1978] to the contrary, a person not otherwise a public utility shall not be deemed to be 
a public utility subject to the provisions of the Public Utility Act. solely because the person owns, 
controls or operates all or any part of a community solar facility. 


History: Laws 2021, ch. 34, § 4. - IV, $23; was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 34 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-16B-5. Subscription requirements. 


A. A’ subscription shall be: 
(1) sized to supply no more than one hundred percent of the subscriber's average annual 
electricity consumption; and ) 
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(2) transferable and portable within the qualifying utility service territory. 
B. The provisions of this section shall not apply to a native community solar project; provided 
that subscriptions to a native community solar project shall be transferable ang portable within 
the qualifying utility service territory. ) 


History: Laws 2021, ch. 34,§5.;; © IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, chi 34 contained noef- . . journment of the legislature, , 
fective date provision, but, pursuant to N.M. Const., art. ~~” 


62-16B-6. Community solar program administration. 


A. A qualifying utility shall: 

(1) acquire the entire output of a community solar facility connected to its distribution 
system; 

(2) apply community solar bill credits to subscriber bills within one billing cycle following 
the cycle during which the energy was generated by the community solar facility; 

(83) provide community solar bill credits to a community solar facility's subscribers for not 
less than twenty-five years from the date the community solar facility is first-interconnected; 

(4) carry over any amount of a community solar bill:credit that' exceeds the subscriber's 
monthly bill and apply it to the subscriber's next monthly bill unless and until the subscriber can- 
cels service with the qualifying utility; and 

(5). on amonthly basis:and in a standardized. electronic format, omowide to the subscriber 
organization a report indicating the total value of community solar bill credits generated by the 
community solar facility in the prior, month as well as the amount of the PomneaUDITy solar bill 
credits applied to each subscriber. 

B. Asubscriber organization shall, on a monthly basis and ina standardized eciereweonae > format, 
provide to the qualifying utility a list indicating the kilowatt-hours of. generation attributable to 
each subscriber. Subscriber lists may be updated monthly to reflect canceling subscribers and to 
add new, subscribers. 

C. If a community solar facility is not fully subscribed in.a given month, the unsubscribed 
energy may be rolled forward on the community solar facility account for up to one year from its 
month of generation and allocated by,the subscriber organization to subscribers at any time dur- 
ing that period. At the end of that period; any undistributed bill credit shall be removed, and the 
unsubscribed energy shall be purchased by the qualifying utility at its applicable avoided cost of 
energy rate as approved by the commission. 

D. The environmental attributes, including renewable energy certificates;;associated with a 
community solar facility shall be owned by the qualifying utility to whose electric distribution 
system the community solar facility is interconnected; provided that environmental attributes 
associated with a native community solar Bene shall be Se by: ite owner of the native com- 
munity solar project. 

E. Nothing in the Community Solar Act shall preclude'an adie aida tribe or siaksbilo from 
using financial mechanisms other than subscription models, tecluding virtual and aggregate net- 
metering, for native community solar proj jects. 


History: Laws 2021, ch. 34, § 6. IV, § 23, was effective June 18, 2021, 90 eye after ad- 
Effective dates. — Laws 2021, ch. 34:contained no ef; journment of the legislature. 
fective date provision, but, pursuant to N.M:; Const., art: 


62-16B-7. Public regulation commission; enforcement and rulemaking. 


A. The commission shall administer and enforce the miles aa provisions of the Community Solar 
Act, including regulation of subscriber organizations in accordance with the Community Solar Act 
and oversight and review of the consumer protections established for the community solar program. 

B. The commission shall adopt rules to establish a community solar program by no later than 
April 1, 2022. The rules shall: 
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(1), provide an initial statewide capacity program cap of two hundred megawatts alter: 
nating current proportionally allocated to investor-owned utilities until November 1, 2024. The 
statewide capacity program cap shall exclude native 3s atholane solar ee and rural electric 
distribution cooperatives; i 

(2) establish an annual statewide capacity program cap to be in effect after November 1, 
2024; Senter! 

(3). require thirty percent of electricity produced from each community solar facility to be 
reserved for low-income customers and low-income service organizations. The commission shall 
issue guidelines to ensure the carve-out is achieved each year and develop a list of low-income 
service organizations and programs that may pre-qualify low-income customers; 

(4) establish a process for the selection of community solar facility projects and allocation 
of the statewide capacity program cap, consistent with Section 13-1-21 NMSA 1978 regarding resi- 
dent business, Native American resident business, resident veteran business and Native Ameri- 
can resident veteran business preferences; 

(5) require a qualifying utility to file the tariffs, agreement or forms necessary for imple- 
mentation of the community solar program; 

(6) establish reasonable, uniform, efficient and non- a ele standards, fees and 
processes for the interconnection of community solar facilities that are consistent with the com- 
mission's existing interconnection rules and interconnection manual that allows a qualifying util- 
ity to recover reasonable costs for administering the community solar program.and interconnec- 
tion costs for each community solar facility, such that a qualifying utility and its non-subscribing 
customers do not subsidize the costs attributable to the subscriber organization pursuant to this 
paragraph; 

(7) provide consumer protections for subscribers, including a uniform disclosure form that 
identifies the information that shall be provided by a subscriber organization to a potential sub- 
scriber, in both English and Spanish, and when appropriate, native or indigenous languages, to 
ensure fair disclosure of future costs and benefits of subscriptions, key contract terms, security 
interests and other relevant but reasonable information pertaining to the subscription, as well as 
grievance and enforcement procedures; 

(8) provide a community solar bill credit rate mechanism for subscribers dgiivaa from the 
qualifying utility's total aggregate retail rate on a per-customer-class. basis, less the commission- 
approved distribution cost components, and identify all proposed rules, fees and charges; provided 
that non-subscribers shall not subsidize costs attributable to subscribers; and provided further 
that if the commission determines that it is in the public interest for non-subscribers to subsidize 
subscribers, non-subscribers shall not be charged more than three percent of the non-subscribers' 
aggregate retail rate on an annual basis to subsidize subscribers; 

(9) reasonably allow for the creation, financing and acceeS a of community solar facili- 
ties; and 

(10) provide requirements for the Mitte and co-location of community solar facilities with 
other energy resources; provided that community solar facilities shall not be co-located with other 
community solar facilities. 

C. The commission may through rule establish a reasonable application fee for subscriber or- 
ganizations that is designed to cover a portion of the administrative costs of the commission in 
carrying out the community solar program. Application fees collected by the commission. shall be 
remitted to the state treasurer no later than the day after their receipt. 

D. The commission shall solicit input from relevant state agencies, public utilities, low-income 
stakeholders, disproportionately impacted communities, potential owners or operators of commu- 
nity solar facilities, Indian nations, tribes and 2 a and other interested parties in its rulemak- 
ing process. 

E. By no later than November 1, 2024, the, commission shall provide to the appropriate in- 
terim legislative committee a report on the status of the community solar program, including the 
development of community solar facilities, the participation of investor-owned utilities and rural 
electric distribution cooperatives, low-income participation, the adequacy of facility size, proposals 
for alternative rate structures and bill credit mechanisms, cross-subsidization issues, local devel- 
oper project selection and expansion of the local solar industry, community solar facilities! effect 
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on utility compliance with the renewable portfolio standard and an evaluation of the effectiveness 
of the commission's rules to implement the Community Solar Act and any recommended changes. 


History: Laws 2021, ch. 34, § 7; 2022, ch. 6, § 4. 

The 2022 amendment, effective July 1, 2022, amended 
an existing provision that required the public regula- 
tion commission to establish a process for the selection 
of community solar facility projects and allocation of the 


American resident businesses and Native American resi- 
dent veteran businesses; and in Subsection B, Paragraph 
B(4), after "regarding resident business", added "Native 
American resident business", and after "resident veteran 
business", added "and Native American resident veteran 


statewide capacity program cap regarding resident busi- business", 


nesses and resident veteran businesses to include Native 


i 


62-16B-8. Rural electric distribution cooperatives. 


A rural electric distribution cooperative may opt in to the community solar program and provide 
interconnection and retail electric services to community solar developments on a per-project or 
system-wide basis within its service territory. The decision of a rural electric distribution coopera- 
tive to opt in to the community solar program shall be in the sole discretion of the cooperative's 
governing board. 


ly, § 23, was effective June 18, 2021, 90 days after ad- 
journment of the legislature. 


History: Laws 2021, ch. 34, § 8. 
Effective dates. — Laws 2021, ch. 34 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 17 

Efficient Use of Energy 
Sec. Sec, ; 
62-17-1. Short title. 62-17-7. Alternative energy efficiency provider. 
62-17-2. Repealed. 62-17-8. Measurement and verification. 
62-17-3. Policy. 62-17-9. Self-directed programs for customers; exemp- 
62-17-4, Definitions. tions. 
62-17-5. Commission approval; energy efficiency and 62-17-10. Integrated resource planning. 


load management programs; disincentives, 62-17-11. ‘Distribution cooperative utilities. 


62-17-6, Cost recovery. 


62-17-1. Short title. 
Chapter 62, Article 17 NMSA 1978 may be cited as the "Efficient Use of Energy Act". 


The 2007 amendment, effective July 1, 2007, changed 
the reference from "Sections 1 through 11 of this act" to 
"Chapter 62, Article 17 NMSA 1978". 


History: Laws 2005, ch. 341, § 1; 2007, ch. 4, § 12. 


62-17-2. Repealed. 


Repeals. — Laws 2019, ch. 202, § 4 repealed 62-17-2 
NMSA 1978, as enacted by Laws 2005, ch. 341, § 2, re- 
lating to findings, effective June 14, 2019. For provisions 


of former section, see the 2018 NMSA 1978 on NMOne 
Source,com. . 


62-17-3. Policy. 


It is the policy of the Efficient Use of Energy Act that public utilities, distribution cooperative 
utilities and municipal utilities include all cost-effective energy efficiency and load management 
programs in their energy resource portfolios, that regulatory disincentives to public utility devel- 
opment of cost-effective energy efficiency and load management be removed in a manner that bal- 
ances the public interest, consumers’ interests and investors' interests and that the commission 
provide public utilities an opportunity to earn a profit on cost-effective energy efficiency and load 
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management resources that, with satisfactory program performance, is financially more attractive 


to the utility than supply-side resources. 


History: Laws 2005, ch. 341, § 3; 2008, ch. 24, § 4. 
The 2008 amendment, effective May 14, 2008, pro- 
vided that utilities may be permitted to earn a profit on 


62-17-4. Definitions. 
As used in the Efficient Use of Energy Act; 


cost-effective energy efficiency and load management re- 
sources that are financially more attractive than supply- 
side resources. 


A. "achievable" means those energy efficiency or load management resources available to the 


utility using its best efforts; 


B. "commission" means the public regulation commission; 
C. "cost-effective" means that the energy efficiency or load management program meets the 


utility cost test; 


D. "customer" means a utility customer at a single, contiguous field, location or facility, regard- 
less of the number of meters at that field, location or facility; 

EK. "distribution cooperative utility" means a utility with distribution facilities organized as a 
rural electric cooperative pursuant to Laws 1937, Chapter 100 or the Rural Electric Cooperative 
Act [Chapter 62, Article 15 NMSA 1978] or similarly organized in other states; 

F. "energy efficiency" means measures, including energy conservation measures, or programs 
that target consumer behavior, equipment or devices to result in a decrease in consumption of elec- 
tricity and natural gas without reducing the amount or quality of energy services; 

G. "large customer" means a customer with electricity consumption greater than seven thou- 
sand megawatt-hours per year or natural gas use greater than three hundred sixty thousand 


decatherms per year; 


H. "load management" means measures or programs that target equipment or devices to re- 
sult in decreased peak electricity demand or shift demand from peak to off-peak periods; 

I. "program costs" means the prudent and reasonable costs of developing and implementing 
energy efficiency and load management programs, but "program costs" does not include charges 
for incentives or the removal of regulatory disincentives; 

J. . "public utility" means a public utility that is not also a distribution cooperative utility; and 

K.. "utility cost test" means a standard that is met if the monetary costs that are borne by the 
public utility and that are incurred to develop, acquire and operate energy efficiency or load man- 
agement resources on a life-cycle basis are less than the avoided monetary costs associated with 
developing, acquiring and operating the associated supply-side resources. 


History: Laws 2005, ch. 341, § 4; 2008, ch, 24, § 5; 
20138, ch. 124, § 1; 2013, ch. 220, § 1; 2019, ch. 202, § 1. 

The 2019 amendment, effective June 14, 2019, revised 
the definition of “utility cost test" as used in the Efficient 
Use of Energy Act; in Subsection K, after "supply-side re- 
sources.", deleted "In developing this test for energy ef- 
ficiency and load management programs directed to low- 
income customers, the commission shall either quantify 
or assign a reasonable value to reductions in working 
capital, reduced collection costs, lower bad debt expense, 
improved customer service effectiveness and other appro- 
priate factors as utility system economic benefits,". 

The 2018 amendment, effective July 1, 2013, defined 
"program costs"; in Subsection C, after "program meets 


the", deleted "total resource" and added "utility"; added 
Subsection I; and in Subsection K, in the first sentence, at 
the beginning of the sentence, deleted "total resource" and 
added "utility", after "borne by the", added "public", and 
after "public utility", deleted "and the participants". 

The 2008 amendment, effective May 14, 2008, added 
Subsections A and D and provided in Subsection J that 
the total resource cost test is met if the cost of energy ef- 
ficiency or load management resources is less than the 
avoided costs of Supply-side resources and that in devel- 
oping programs directed to low-income customers, the 
commission shall qualify or assign a reasonable value to 
reductions of monetary and other factors as utility system 
economic benefits. 


62-17-5. Commission approval; energy efficiency and load management 
programs; disincentives. 


A. Pursuant to the findings and purpose of the Efficient Use of Energy Act, the commission 
shall consider public utility acquisition of cost-effective energy efficiency and load management 
resources to be in the public interest. 
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B. The commission shall direct public utilities to evaluate and implement witsemneesne pro- 
grams that reduce energy demand and consumption. 

C. Before the commission approves an energy efficiency and load management program for a 
public utility, it shall find that the portfolio of programs is cost-effective and designed to provide 
every affected customer class with the opportunity to participate and benefit economically. The 
commission shall determine the cost-effectiveness of energy efficiency and load management mea- 
sures using the utility cost test. In determining life-cycle costs and benefits of energy efficiency 
programs, the commission shall not adjust for taxes when selecting a discount rate. In determin- 
ing life-cycle costs and benefits for energy efficiency and load management programs directed to 
low-income customers, the commission shall either quantify or assign a reasonable value to: ~ 

(1) reductions in working capital; 

(2) reduced collection costs; 

(3) lower bad-debt expense; 

(4) improved customer service effectiveness; and 

(5) other appropriate factors as utility system economic benefits. 

D. The commission shall'act expeditiously on public utility requests for approval of energy ef- 
ficiency or load management programs. 

E. Public utilities shall obtain commission approval of energy efficiency and load management 
programs before they are implemented. Public utilities proposing new energy efficiency and load 
management programs shall, before seeking commission approval, solicit nonbinding recommen- 
dations on the design, implementation and use of third-party energy service contractors through 
competitive bidding on the programs from commission staff, the attorney general, the energy, min- 
erals and natural resources department and other interested parties. The commission may for 
good cause require public utilities to solicit pera 7S fe bids for energy efficiency and load man- 
agement resources. 

F. The commission shall: 

(1) upon petition or its own motion, identify and remove regulatory disincentives or barri- 
ers for public utility expenditures on energy efficiency and load management measures in a man- 
ner that balances the public interest, consumers' interests and investors’ interests; 

(2) upon petition by a public utility, remove regulatory disincentives through the adoption 
of a rate adjustment mechanism that ensures that the’revenue per customer approved by the com- 
mission in a general rate case proceeding is recovered by the public utility without regard to the 
quantity of electricity or natural gas actually sold by the public utility subsequent to the date the 
rate took effect. Regulatory disincentives removed through a rate adjustment mechanism shall be 
separately calculated for the rate class or classes to which the mechanism applies and collected or 
refunded by the utility through a separately identified tariff rider that shall not be used to collect 
commission-approved energy efficiency and load management program costs and incentives; | 

(3) provide public utilities an opportunity to earn a profit on cost-effective energy effi- 
ciency and load management resource development that, with satisfactory program performance, 
is financially more attractive to the utility than supply-side utility resources; and 

(4) not reduce a utility's return on equity based on approval of a disincentive removal 
mechanism or profit incentives pursuant to the Efficient Use of Energy Act. ...,.. 

G. Public utilities providing electricity and natural gas service to New Mexico customers shall, 
subject to commission approval, acquire the cost-effective and achievable energy efficiency and 
load management resources available in their service territories. This requirement, however, for 
public utilities providing electricity service, shall not be less than savings of five percent of 2020 
total retail kilowatt-hour sales to New Mexico customer classes that have the opportunity to par- 
ticipate in calendar year 2025 as a result of energy efficiency and load management programs 
implemented in years 2021 through 2025. No later than June 30, 2025, the commission shall 
adopt, through rulemaking, energy savings targets ifor electric utilities for years 2026 through 
2030 based on cost-effective and achievable energy savings and provide utility incentives based on 
savings achieved. 

H. A public utility that determines it cannot achieve the minimum requirements established 
in Subsection G of this section shall report to the commission on why it cannot meet those require- 
ments and shall propose alternative requirements based on acquiring cost-effective and achievable 
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energy efficiency and load management resources. If the commission determines, after hearing, 
that the minimum requirements of Subsection G of this section exceed the achievable amount of 
energy efficiency.and load management available to the public utility or that the program costs 
of energy efficiency and load management to achieve the minimum requirements of Subsection 
G of this section exceed the program costs funding established in Subsection A of Section 62-17-6 
NMSA 1978, the commission shall establish lower minimum energy savings requirements for the 
utility based on the maximum amount of energy efficiency and load management that it deter- 


mines can be achieved. 


History: Laws 2005, ch. 341, § 5; 2007, ch. 4, § 13; 
2008, ch, 24, § 6; 2013, ch. 124, § 2; 2018, ch, 220, § 2; 
2019, ch, 202, § 2; 2020, ch. 17, § 1. 


The 2020 amendment, effective May 20, 2020, clari-"' 


fied that.a rate adjustment mechanism may be adopted to 
ensure that revenue per customer in a rate case remains 
constant without regard to the quantity of either electric- 
ity or natural’gas sold; and in Subsection F, Paragraph 
F(2), after "quantity of electricity", added "or natural gas", 

The 2019 amendment, effective June 14, 2019, pro- 
hibited the commission from adjusting the discount rate 
for taxes when’ considering the life-cycle costs and ben- 
efits of energy and efficiency and load management. pro- 
grams; in Subsection C, after "utility cost test.", added 
"In determining life-cycle costs and benefits of energy 
efficiency programs, the commission shall not adjust for 
taxes when selecting a discount rate. In determining life- 
cycle costs and benefits for energy efficiency and load 
management programs directed to low-income customers, 
the commission shall either quantify or assign a reason- 
able value to:", and added new Paragraphs C(1) through 
C(5); in Subsection F, added new paragraph designation 
"(1)", in Paragraph F(1), after "identify", added "and re- 
move", after "load management measures", deleted "and 
ensure that they are removed", and after "investors' in- 
terests;", deleted "The commission shall also", added new 
Paragraph F(2), new paragraph designation "(3)" and new 
Paragraph F(4); and in Subsection G, after "five percent 
of", deleted "2005" and added "2020", after "sales to New 
Mexico", deleted "customers" and added "customer classes 
that have the opportunity to participate", after "calendar 
year", deleted "2014 and eight percent of 2005 total re- 
tail kilowatt-hour sales to New Mexico customers in 2020" 
and added "2025", and after " programs implemented", de- 
leted "starting in 2007 "and added "in years 2021 through 
2025. No later than June 30, 2025, the commission shall 
adopt, through rulemaking, energy savings targets for 
electric utilities for years. 2026 through 2030 based on 
cost-effective and achievable energy savings and Provade 
utility incentives based on savings achieved". 

The 2013. amendment, effective July 1, 2013, re- 
quired public utilities to acquire available cost-effective 
and achievable energy efficiency and load management 
resources; in Subsection C, in the second sentence, after 
"measures using the", deleted "total resource" and added 
"utility"; in Subsection E, in the third sentence, after "for 
good cause require", added "public"; in Subsection G, in 
the second sentence, after "calendar year 2014 and" de- 
leted "ten" and added "eight"; and in Subsection H, in the 
first sentence, after "A", added "public", and in the second 
sentence, after "load management available to the", added 
"public" and after "public utility", added "or that the pro- 
gram costs of energy efficiency and load management to 
achieve the minimum requirements of Subsection G of 
this section exceed the program costs funding established 
in Subsection A of Section 62-17-6 NMSA 1978". 

The 2008 amendment, effective May 14, 2008, au- 
thorized the commission to require competitive bids 
for procurement of energy efficiency and load manage- 
ment resources in Subsection E; required the commis- 
sion to provide utilities an opportunity to earn a profit on 


cost-effective energy efficiency and load management re- 
sources that are more financially attractive than supply- 
side resources in Subsection F; and added Subsections G 
and H. 

The 2007 amendment, effective July 1, 2007, in Sub- 
section F, added the provision that the commission shall 
act upon petition or its own motion to open a docket; 
changed "load management" to "load: management mea- 
sures"; added the requirement that if disincentives or 
barriers are found that an appropriate rate making treat- 
ment and performance-based, financial or other incen- 
tives be considered; and adds Subsection G. 


ANNOTATIONS 


Expenses incurred for energy efficiency pro- 
grams. — In determining public utility electricity rates, 
the public regulation commission has authority to con- 
sider expenses incurred by a public utility for energy ef- 
ficiency programs and to permit public utilities to earn 
returns on the operating expenses incurred from energy 
efficiency programs. N.M, Atty. Gen..v. N.M. Pub. Regula- 
tion Comm'n, 2013-NMSC-042. 

Where the public regulation commission approved the 
utility's adder rates to allow the utility to earn a profit 
on expenditures on energy efficiency and load manage- 
ment measures by using an operating ratio approach, 


_rather than the traditional return-on-rate-base method, 
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the commission did not exceed the scope of its authority 
because the commission has discretion to determine the 
appropriate method to apply in establishing just and rea- 
sonable utility rates and the authority to allow utilities to 
earn a profit on energy efficiency and load management 
resource development that is not tied to capital invest- 
ments. N.M. Atty, Gen. v. N.M. Pub. Regulation Comm'n, 
2013-NMSC-042, 

Just and reasonable rates. — Rates created under 
the Efficient Use of Energy Act must be determined by 
the same ratemaking principles that apply to determine 
just and reasonable rates under the Public Utility Act, 
Sections 62-3-1 NMSA 1978 et seq. N.M. Att'y Gen. v. N.M. 
Pub. Regulation Comm'n, 2011-NMSC-034, 150 N.M. 174, 
258 P.3d 453. 

Where the public regulation commission issued a rule 
that permitted utilities to recover an adder rate for kilo- 
watt hours saved and reduced from annual demand due 
to energy efficiency programs; and the commission deter- 
mined that the adder rate did not need to be cost-based, 
did not inquire into the utilities’ revenue requirements 
or other traditional elements of the ratemaking process, 
and the utilities presented evidence only on the impact 
that the rule would have, because the adder rates were 
not evidence-based, cost-based or utility specific, there 
was no lawful basis for determining that the adder rates 
were just and reasonable. N.M. Att'y General v. N.M. Pub. 
Regulation Comm'n, 2011-NMSC-034, 150 N.M. 174, 258 
P.8d 453. 

Substantial evidence supported final order. — 
Where the public regulation commission had approved 
the utility's adder rates for expenditures on energy effi- 
ciency and load management measures in a case decided 
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under regulations that the supreme court subsequently commission reasonably relied on the record in the prior 
vacated; the prior case was never appealed; the commis- _ case to support its determination because the present case 
sion docketed the present case to determine whether the ~ involved a legal issue, not a ratemaking decision, the case 
adder rates approved in the prior case were consistent © did not depend upon any redetermination of facts adjudi- 
with the supreme court ruling; and, the commission re- . ,» cated in the:prior case, and the commission was required 
lied on the factual findings in the prior case to support . sto review the record in the prior case in order to perform 
its determination that the adder rates were consistent © a legal review of the prior order. N.M. Att'y, Gen. v, N.M. 


with the supreme court ruling, the final order in the'pres- » Pub. Regulation Comm'n, 2018-NMSC-042. 
ent case was supported by substantial evidence and the to dnwrece nigga 


62-17-6. Cost recovery. 


A. A public utility that undertakes cost-effective energy efficiency and load management pro- 
grams shall have the option of recovering its prudent and reasonable costs‘along with commission- 
approved incentives for demand-side resources and load management programs implemented af- 
ter the effective date of the Efficient Use of Energy Act through an approved tariff rider or in base 
rates, or by a combination of the two. Program costs and incentives may be deferred for future 
recovery through creation ofa regulatory asset. Funding for program costs shall be as follows: 

(1) for investor-owned electric utilities, no less than three percent and no more than five 
percent of customer bills, excluding gross receipts taxes and franchise and right-of-way access fees, 
or seventy-five thousand dollars ($75,000) per customer per calendar year, whichever is less, for 
customer classes with the opportunity to participate; and 

(2) for gas utilities, no more than five percent: of total annual revenues or seventy-five 
thousand dollars ($75,000) per customer per calendar year. 

B. Provided that the public utility's total portfolio of programs remains cost- affectitre, no less 
than five percent of the amount received by the public utility for program costs shall be specifically 
directed to energy-efficiency programs for low-income customers. 

C. Unless otherwise ordered by the'commission, a tariff rider aL pa BR by the « commission 
shall: ) . 

(1) require language on customer bills explaining program. benefits; and 
(2) be applied on a monthly basis. 

D. A tariff rider proposed by a public utility to fund approved energy efficiency and load man- 
agement programs shall go into effect thirty days after filing, unless suspended by the commission 
for a period not to exceed one hundred eighty days. If the tariff rider is not approved or suspended 
within thirty days after filing, it shall be deemed approved:as a matter of law. Ifithe commission 
has not. acted to approve or disapprove the tariff rider bythe end of an ordered suspension period; 
it shall be deemed approved as a matter of law. The commission shall meptRNS utility reconcilia- 
tions of the tariff rider annually. 


History: Laws 2005, ch. 341, § 2s 2008, ch, 24, § 3; rider shall", and in Paragraph C(2), after "monthly basis", 


2019, ch. 202, § 3. deleted "unless otherwise allowed by the commission". 
The 2019 amendment, effective June 14, 2019, revised The 2013 amendment, effective July 1, 2013, limited 
cost recovery percentages; in Subsection A, after "Funding public utility cost recovery options; and in Subsection A, 
for program costs", deleted "for investor-owned electric deleted the former third sentence, which provided for a 
utilities", and after "shall be" deleted "three": and added limit of seventy-five thousand dollars per year to the tariff 
"as follows", added paragraph designations "(1)", and rider and the customer impact for utility customers and 
"(2)", in Paragraph'A(1), after the paragraph designation, added the third, fourth and fifth sentences. 
added "for investor-owned electric utilities, no less than Compiler's notes. — Laws 20138, ch. 124, § 3 and Laws 
three percent and no more than five”, after "opportunity to 2013, ch. 220, § 3, both effective July 1, 2013, enacted 
participate", deleted "Funding for annual program costs", identical amendments to this section. The section was 
in Paragraph A(2), after "gas utilities", deleted "shall not set out as amended by Laws 2013, ch, 220, § 3. See 12-1-8 
exceed three" and added "no more than five", after "total NMSA 1978. 

- annual revenues", deleted "nor shall charges exceed" and The 2008 amendment, effective May 14, 2008, in Sub- 
added "or’; added new subsection designations "B" and section A, permitted a utility to recover costs and incen- 
"C",deleted former subsection designation "B." and redes- tives for demand-side resources and load management 
ignated former Subsection C as Subsection D; and in Sub- resources through a tariff rider or base rates, or both and 
section C, added paragraph designations "(1)" and:"(2)", in deletes the prohibition of cross subsidies of energy effi- 
Paragraph C(1), after "benefits; and", deleted "The tariff ciency and load management activities and supply side 

activities. 
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The 2007 amendment, effective July 1, 2007, in Sub- limitation that the tariff rider not exceed the commis- 
section A, changed the limitation that the tariff rider sion's approved tariff. 
not exceed the lower of one and one-half percent to the 


62- 17-7. Alternative energy efficiency provider. iba 


With a public utility’ s consent, the commission may allow for an alternative entity to provide 
ratepayer-funded energy efficiency and load ‘management to customers of that public utility. 


History: Laws 2005, ch. 841,87. ,' Effective dates. — Laws 2005, ch. 341, § 13 made 
Laws 2005, ch. 341, § 7 effective April 7, 2005. 


62-17-8. Measurement and verification. 


A. A public utility shall submit to the commission an annual report that provides ent 
relating to the actions taken by the public utility,to comply with the standards of the Efficient Use 
of Energy Act. The report shall include documentation of program expenditures, customer par- 
ticipation levels, estimated energy savings, demand. reductions and customer monetary savings 
resulting from programs, evaluation of the cost-effectiveness of expenditures, evaluation of the 
cost-effectiveness of self-directed programs, a qualitative assessment of program effectiveness and 
any. other information the commission may require pursuant to its rulemaking authority. 

‘B, At least every three years, a public utility shall submit to the. commission a comprehensive 
measurement, verification and program evaluation report prepared by an independent program 
evaluator, In preparing the report, the independent program evaluator. shall measure and verify 
energy and demand savings, determine cost-effectiveness of the programs, assess the performance 
of the public utility in implementing energy efficiency and load management programs and, as ap- 
propriate, provide recommendations on how program performance can be improved. 

C. .The commission may direct a public utility to modify or terminate a particular energy ef- 
ficiency or load management program if, after an adequate period for implementation of the pro- 
gram, the commission determines the program is not sufficiently meeting its goals and purposes. 
Termination of a program or programs shall be accomplished in .a manner that allows the utility 
to fully recover its reasonable and prudent program costs. 


History: Laws 2005, ch. 341, § 8; 2008, ch, 24, § 8. participation levels, estimated energy savings, demand 
The 2008 amendment, effective May 14, 2008, in Sub- reductions and customer savings and a qualitative assess- 


section A, provided that, the report, shall include customer ment program and added Subsection B. 


62-17-9. Self-directed programs for customers; exemptions. 


A. A large customer shall receive approval for a credit for and equal to the expenditures that 
customer has made at its facilities on and after January 1, 2005 toward cost-effective energy ef- 
ficiency arid lodd management: To receive approval, the large customer must demonstrate to. the 
reasonable satisfaction of the utility or self-direct program administrator that its expenditures are 
cost-effective. Once approved, the credit may be used to offset up to seventy percent of the tariff 
rider authorized by the Efficient Use of Energy Act until the credit is exhausted, Eligible expendi- 
tures shall have a simple payback period of more than one year but less than seven years. Projects 
that have received rebates, financial support or other pubeten es program Gupport from a utility 
are not eligible for a credit. 

B. A large customer shall receive approval for an asethpttol to paying seventy percent of the 
tariff rider if the customer demonstrates to the reasonable satisfaction of the utility. or self-direct 
program administrator that it has exhausted all cost-effective energy efficiency measures at its 
facility. As used in this section, "cost-effective" means all measures with a simple payback period 
of more than one year but less than seven years. 

C. Large customers shall seek and receive approval for credits and exemptions under this pro- 
vision from the utility or a commission-approved self-direct program administrator. Approvals or 
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disapprovals by the utility or administrator shall be subject to commission review. Any credit not 
fully utilized in the year it is received shall carry over to subsequent years. Implementation of 
credits shall be designed to minimize utility administrative costs. 

D. Except as otherwise provided in this section, projects, expenditures and exemptions under 
this section shall be evaluated by an independent program evaluator using the same measure- 
ment and verification standards applying to utility programs, subject to appropriate protections 
for confidentiality, by the utility or a commission-approved self-direct program administrator and 
reported in the annual report to the commission pursuant to the Efficient Use of Energy Act. 


Effective dates. — Laws 2005, ch. 341, 8°18 made 
Laws 2005, ch. 341, § 9 effective April 7, 2005. 


History: Laws 2005, ch. 341, § 9. 


62-17-10. Integrated resource planning. 


Pursuant to the commission's rulemaking authority, public utilities supplying electric or natu- 
ral gas service to customers shall periodically file an integrated resource plan with the commis- 
sion. Utility integrated resource plans shall evaluate renewable energy, energy efficiency, load 
management, distributed generation and conventional supply-side resources on a consistent and 
comparable basis and take into consideration risk and uncertainty of fuel supply, price volatility 
and costs of anticipated environmental regulations in order to identify the most cost-effective port- 
folio of resources to supply the energy needs of customers. The preparation of resource plans shall 
incorporate a public advisory process. Nothing in this section shall prohibit public utilities from 
implementing cost-effective energy efficiency and load management programs and the commission 
from approving public utility expenditures on energy efficiency programs and load management 
programs prior to the commission establishing rules and guidelines for integrated resource plan- 
ning. The commission may exempt public utilities with fewer than five thousand customers and 
distribution-only public utilities from the requirements of this section. The commission shall take 
into account a public utility's resource planning requirements in other states and shall authorize 
utilities that operate in multiple states to implement plans that coordinate the applicable state 
resource planning requirements. The requirements of this section shall take effect one year follow- 
ing the commission's adoption of rules implementing the provisions of this section. 


History: Laws 2005, ch. 341, § 10. 
Effective dates. — Laws 2005, ch. 341, § 18 made 
Laws 2005, ch. 341, § 10 effective April 7, 2005. 


ANNOTATIONS 


The public regulation commission did not abuse 
its discretion in approving a contested stipulation. 
— Where appellant appealed from a final order issued by 
the New Mexico public regulation commission (PRC) ap- 
proving a contested stipulation granting the public service 
company of New Mexico (PNM) certificates of public con- 
venience and necessity (CCN) to acquire new generation 
resources and by filing a notice proposing to dismiss the 
protests to PNM's. 2014 integrated resource plan (IRP), 
the PRC did not abuse its discretion in concluding that 
the supplemental stipulation fairly and justly resolved 


the CCN proceedings, because the hearings below were 
conducted in conformity with the governing regulation, 
the hearing examiner correctly identified the substan- 
tive legal standards necessary to resolve the merits of the 
contest, afforded appellant, a non-stipulating party, an op- 
portunity to be heard on the merits of the stipulation, and 
made an independent finding, supported by substantial 
evidence in the record, that the stipulation resolves the 
matters in dispute in a way that is fair, just and reason- 
able and in the public interest, and the PRC's decision to 
file a notice proposing to dismiss the protests to PNM's 
2014 IRP was a lawful exercise of the PRC's discretion, be- 
cause the issues addressed in the CCN proceedings were 
the very same issues at the heart of the 2014 IRP protest 
proceedings. New Energy Econ. v. N.M. Pub. Regulation 
Comm'n, 2018-NMSC-024. 


62-17-11. Distribution cooperative utilities. 


A. Distribution cooperative utilities shall periodically examine the potential to assist their 
customers in reducing energy consumption or peak electricity demand in a cost-effective man- 
ner. Based on these studies, by January 1, 2009, distribution cooperative utilities shall establish 
energy efficiency and load management targets and begin to implement cost-effective energy ef- 
ficiency and load management programs that are economically feasible and practical for their 
members and customers. Approval for such programs shall reside with the governing body of each 
distribution cooperative utility and not with the commission. 
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B. Each distribution cooperative utility shall file with the commission concurrently with its 
annual report, a report that describes all of the distribution cooperative utility's programs or mea- 
sures that promote energy efficiency, conservation or load management. The report shall set forth 
the costs of each of the programs or measures for the previous calendar year and the resulting ef- 
fect on the consumption of electricity. In offering or implementing energy efficiency, conservation 
or load management programs, a distribution cooperative utility shall attempt to minimize any 
cross-subsidies between customer classes. 

C. Each distribution cooperative utility shall include in the report required by Subsection B of 
this section a description of all programs or measures to promote energy efficiency, conservation or 
load management that are planned and the anticipated date for implementation. 

D. Costs resulting from programs or measures to promote energy efficiency, conservation or 
load management may be recovered by the distribution cooperative utility through its general 
rates. In requesting approval to recover such costs in general rates, the distribution cooperative 
utility may elect to use the procedure set forth in Subsection G of Section 62-8-7 NMSA 1978. 


History: Laws 2005, ch. 341, § 11; 2008, ch. 24, § 9. energy efficiency and load management targets and to 
The 2008 amendment, effective May 14, 2008, re- implement programs by January.1, 2009. 
quired distribution cooperative utilities to establish 
ARTICLE 17A 
e e 
Community Energy Efficiency Development Block Grant 
Sec. Sec. 
62-17A-1. Short title. 62-17A-5. Required grant of authority. 
62-17A-2. Definitions. 62-17A-6, Selection of community energy efficiency proj- 
62-17A-3. Community energy efficiency development ects. 
block grant; program created; rulemaking; 62-17A-7.. Community energy efficiency development 
report to legislature. block grant fund created; administration. 
62-17A-4, Community energy efficiency project require- 
ments. 


62-17A-1. Short title. 


This act [62-17A-1 to 62-17A-7 NMSA 1978] may be cited as the "Community Energy Efficiency 
Development Block Grant Act". 


History: Laws 2022, ch, 10, § 1. : IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates, — Laws 2022, ch. 10 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-17A-2. Definitions. 


As used in the Community Energy Efficiency Development Block Grant Act: 

A. "affordable housing" means residential housing primarily for low-income persons, includ- 
ing housing currently occupied by low-income persons or housing that is affordable to low-income 
persons based on assessed value, rent or estimated mortgage; 

B. “community energy efficiency project" means a project that provides improvements to resi- 
dential buildings in an underserved community that will in the aggregate reduce energy consump- 
tion, energy-related operating costs or the carbon intensity of energy consumption; 

C. "community partner" means an organization that provides services or outreach to an under- 
served community to implement a community energy efficiency project; 

D. "department" means the energy, minerals and natural resources department; 

KE. "division" means the energy conservation and management division of the department; 

F. "energy efficiency" means measures that target efficient energy consumer behavior, equip- 
ment or devices and result in a decrease in energy consumption without reducing the amount or 
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quality of energy services, and includes health and safety measures sete use efficient equipment 
or devices to improve indoor air or drinking water quality; 

G. "low-income person" means an individual, couple or family whose abe household adjusted 
gross income, as defined in Section 62 of the federal Internal Revenue Code of 1986, as that section 
may be amended or:renumbered, does not exceed two hundred percent of the federal poverty level; 

H.. "registered apprenticeship program that promotes diversity" means an apprenticeship pro- 
gram registered pursuant to the Apprenticeship Assistance Act [Chapter 21, Article 19A NMSA 
1978] that: encourages diversity among participants, participation by those underrepresented in 
the industry associated with the apprenticeship program and participation from disadvantaged 
communities as determined by the workforce agin SED oak 150 

I. “residential housing" means: . 

(1) a building, structure or portion tersdf that ; is primarily cma or designed ‘for or 
intended primarily for occupancy as aresidence by one*or more ianGui hes including congregate 
housing, manufactured homes and other facilities; or 

(2) real property that is offered for sale or lease for the construction or location on that 
real property of a building, structure or portion thereof that is intended primarily for occupancy as 
a residence by one or more households; and 

J. "underserved community" means an area in the state, including a county, municipality or 
neighborhood, or subset of an area, where: 

(1) the median adjusted gross income, as defined in Section 62 of the Internal Revenue 
Code of 1986, as that section may be amended or renumbered, does pu exceed two ap tel per- 
cent of the federal poverty level; or 

(2) there is a high energy burden or limited access sito energy bepiatenen services as deter- 
mined by department rule. 


History: Laws 2022, ch. 10, § 2. Effective dates. — Laws 2022, ch. 10 contained no ef- 
Cross references. — For the federal Internal Revenue fective date provision, but, pursuant 'to N.M. Const., art. 
Code of 1986, see 26 U.S.C... IV, § 23, was effective May 18, 2022, 90 gars after adjourn- 


ment of the legislature, 


62-17A-3. Community energy efficiency development block grant; 
program created; rulemaking; report to legislature. 


A. The "community energy efficiency development program" is crnaved and shall be adminis- 
tered by the division. 
B. If state or federal funds have been deposited into the community energy efficiency block 
grant fund, the department shall: 
(1) adopt rules to: 

(a) administer the community energy efficiency development program; 

(b) restrict eligibility for certain funds, if required by the entity that provided the 
funding to the program; 

(c) govern the acceptance, evaluation and prioritization of applications submitted by 
qualified entities for grants made pursuant to the Community Energy Efficiency Development 
Block Grant Act; 

(a) determine whether the status of a person or household is low-income; and 

(e) assess whether the value, rent or estimated mortgage of residential housing is af- 
fordable to low-income persons; 

(2) solicit, review and prioritize community energy efficiency ete applications; 

(3) make grants for community energy efficiency projects from the community energy ef- 
ficiency development block grant fund; and 

(4) approve and enter into contracts with grantees to implement selected community en- 
ergy efficiency projects; provided that the contracts shall include project performance measures, 
penalties or other provisions that ensure the successful completion of the projects in accordance 
with Article 9, Section 14 of the constitution of New Mexico and shall require reporting on project 
performance, energy savings and non-energy benefits resulting from the energy efficiency measures. 
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»C,. The department shall not be required to carry out the responsibilities in Subsection B of 
this section in any year that there are insufficient funds available for making grants in the com- 
munity energy efficiency block grant fund. 

D. In a year in which state or federal funds have been deposited into the community energy 
efficiency block grant fund or in which a community energy efficiency project is'in operation, the 
department and the New Mexico mortgage finance 2 Neg shall coordinate the work done in the 
state to implement energy efficiency measures. 

EK. By November 1 of each year in which a eobinernitty energy aftiierroy ntotgettt is in operation, 
the department shall provide to the interim legislative committee that addresses the status of the 
development of energy efficiency measures and programs a report on the status of participation 
in the community energy efficiency development program by people in underserved communities, 
the types of projects funded by grants made through the pelo and any recommended changes 
with respect to the program. 


History: Laws 2022, ch. 10, § 3. IV, § 23, was effective May 18, 2022, 90 ay after Se 
Effective dates. — Laws 2022, ch. 10 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-17A-4. Community energy efficiency project requirements. 


A. A county, municipality, Indian nation, tribe or pueblo or the New Mexico mortgage finance 
authority may submit an application to the department for a grant for a community energy. ef- 
ficiency project. 

B., An application shall:. 

(1) describe the community energy pideiency: project for which a grant is requested and 
how the project would support infrastructure improvements for affordable housing; 

' (2) describe how the community energy efficiency project would benefit an underserved 
community in which it is located; 

(3) identify the targeted underserved community; 

(4) set forth the energy efficiency improvements to residential units located within an un- 
derserved community that meet the following eligibility criteria pursuant to Article 9, Section 14 
of the constitution of New Mexico: 

(a) residential housing units occupied by low-i -income persons within an underserved 
community; or’ 

(b) jeat@eneiel heusilid units within an underserved community that otherwise meet 
the'criteria for housing that is affordable to low-income persons as established by the department 
in — 

“(5) propose a series of energy efficiency measures expected to reduce energy use in tar- 
geted households and the estimated sbie hands of energy use from the implementation of the mea- 
sures; 

(6) identify a service provider that will implement the energy efficiency measures in tar- 
geted households and set forth the experience of the service ene in ‘hn pm with the targeted 
underserved community; 

(7) identify one or more community partners that will identify and work with targeted 
households to implement a community energy efficiency project in an underserved community 
and set forth the eae tag of the community partner in working with the targeted underserved 
community; 

(8) sét forth any commitment by a service provider or community partner to employ ap- 
prentices from a registered apprenticeship program that promotes diversity or to provide paid 
internships to persons from the targeted underserved community; and 

(9) provide a project budget detailing anticipated expenditures and additional sources of 
funding that would complement a grant obtained ‘pursuant to the Community Energy Efficiency 
Development Block Grant Act.’ 

C. Notwithstanding’ the application requirements of Subsection B of this section, the New 
Mexico mortgage finance authority may submit an application that: 
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(1). describes the community energy efficiency project for which,a grant is requested and 
how the project would support infrastructure improvements for affordable housing that, would 
complement and not duplicate other energy efficiency programs in the state; 

(2) either meets the requirements of Paragraphs (2) through (4) of pikcastiht B of this 
section or sets forth the energy efficiency improvements to residential housing units, regardless 
of whether the residential housing units are located in an underserved community; provided that 
the residential housing units meet the eligibility criteria established by the New Mexico mortgage 
finance authority pursuant to Article 9, Section 14 of the constitution. of New Mexico; and provided 
further that the application describes how energy efficiency:improvements to the residential:-hous- 
ing units will help to reduce the,energy burden of low-income households that. apes not areiner for 
other energy efficiency programs in the state; 

(3) proposes a series of energy efficiency measures expected to reduce energy use in tarectell 
households and the estimated reduction of energy use from the implementation of the measures; 

(4) identifies a service provider that will implement the energy efficiency measures in tar- 
geted households and sets forth the experience of the service > Provider in working with under- 
served communities; 

(5) identifies one or more community partners that will identify and work with targeted 
households and sets forth the euneriands of the community partner in working with underserved 
communities; and 

(6) provides a sae budget detains anticipated expenditures and addisanel sources of 
funding that would complement a grant sdiigibl ag pursuant to the Community Energy: BR aCy 
Development Block Grant Act. 

D. The department may require that applications meet additional criteria consistent-with the 
goal of improving the energy efficiency, livability or public health and honey of affordable housing 
in underserved communities. 


History: Laws 2022, ch. 10, § 4.) IV, § 23, was effective May 18, 2022, 90 days after “nag 
Effective dates. — Laws 2022, ch. 10 contained no ef- ment of the legislature. ti 
fective date provision, but, pursuant to N.M. Const., art. 


62-17A-5. Required grant of authority. 


A... The Community Energy Efficiency Development Block Grant Actis enacted to allow the state, 
a county or a municipality to provide or pay the costs of financing infrastructure necessary: to support 
affordable housing projects as provided. by Article 9, Section: 14 of the constitution.of New Mexico. 

B. Prior to the department's final,approval of an application for a grant pursuant to the Com- 
munity Energy Efficiency Development Block Grant Act, an applicant that is a county or-a,mu- 
nicipality shall provide the department with.a copy of the ordinance.enacted by the county or 
municipality that provides the county's or municipality's formal approval for a specific community 
energy efficiency development block grant and includes in the ordinance the terms and conditions 
of the grant approved by the department. The department shall not approve an application for a 
community energy efficiency project. if the county or municipality fails to enact an ordinance that 
gives formal approval for the terms and conditions approved by the department for the community 
energy efficiency development block grant and includes in the ordinance those exact terms and 
conditions, 

C. Prior to the department's final approval of an application fora grant pursuant to fhe Com- 
munity Energy Efficiency Development Block Grant Act, an applicant that is an Indian nation, 
tribe or pueblo shall provide the department, with a copy of a resolution enacted by the Indian 
nation, tribe or pueblo that provides the Indian nation's, tribe's.or pueblo's formal approval for a 
specific community energy efficiency development block grant and includes in the ordinance the 
terms and conditions of the grant approved by the department. The department shall not approve 
an application for a community energy efficiency project if the Indian nation, tribe or, pueblo fails 
to enact a resolution that gives formal approval for the terms and conditions approved by the de- 
partment for the community energy efficiency development block grant and includes in the resolu- 
tion those exact terms and conditions. .. gut etic ; 


1138 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


62-17A-6 COMMUNITY ENERGY EFFICIENCY DEVELOPMENT BLOCK GRANT 62-17A-7 


D.. Prior to’ the department's final approval of an application from the New Mexico mortgage 
finance authority for a grant pursuant to the Community Energy Efficiency Development Block 
Grant Act, the New Mexico mortgage finance authority shall provide the department with formal 
approval of the New Mexico mortgage finance authority to accept a specific community energy ef- 
ficiency development block grant. . ou 


History: Laws 2022, ch. 10, § 5. : IV, § 23; was ‘effective May 1 18; 2022, 90 days after Yedigiirn: 
Effective dates. — Laws 2022, ch, 10 contained no ef- _. ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. _ a 


62-17A-6. Selection of community-energy efficiency projects. i 


A. When reviewing and selecting community. energy efficiency projects for. grants from the 

community energy efficiency development block grant fund, the department shall consider: 

(1), the estimated reduction in energy use from the project; 

(2) the geographic diversity. of the portfolio of community energy -efficieney: Lohr eacag to be 
approved by the department; 

(3) the experience of each community partner or service provider identified in the spi itace 
tion in working with the targeted underserved community; | 

(4) whether the application includes a commitment by a service provider or community 
partner to employ apprentices from a registered apprenticeship program that promotes diversity 
or to provide paid internships to persons from the targeted underserved communities; 

(5) the value of the project as a demonstration project to provide data for the effectiveness 
of implementing similar projects elsewhere; and 

(6) the degree to which the project benefits an underserved community, including any non- 
energy benefits and health benefits provided by the project. 

B. Provided that the criteria are published in the project solicitation, the department may fur- 
ther consider in its review and selection of community energy efficiency projects: 

(1) the degree to which the project will protect public health, including protecting under- 
served communities from a public-health threat such as the coronavirus disease 2019; 

(2) the degree to which the project will contribute to economic recovery, including from the 
coronavirus disease 2019 pandemic; or 

(3) the degree to which the project will reduce economic hardship of individual families 
due to the coronavirus disease 2019 pandemic. 

C. In considering an application from the New Mexico mortgage finance authority, the depart- 
ment shall consider whether full or partial funding of the New Mexico mortgage finance authority 
application would: | 

(1) promote geographic diversity of the portfolio of community energy efficiency projects; 

(2) reduce the energy burden of low-income persons, within or outside of underserved com- 
munities, who would not be likely to otherwise receive energy efficiency improvements through 
other state programs; or 

(3) help create a portfolio of community energy efficiency projects that would best meet 
the goals of the Community Energy Efficiency Development Block Grant Act. 


History: Laws 2022, ch. 10, § 6. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2022, ch. 10 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-17A-7. Community energy efficiency development block grant fund 
created; administration. 


A. The "community energy efficiency development block grant fund" is created as a nonrevert- 
ing fund in the state treasury. The fund consists of appropriations, gifts, grants and donations to 
the fund, federal funding for purposes consistent with the fund and income from investment of the 
fund; provided that federal funding allocated to the state for the federal weatherization assistance 
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program pursuant to 42 U.S.C. Section 6863 or the federal low income home energy assistance 
program pursuant to 42 U.S.C. Sections 8621 through 8630 shall not be deposited in the fund 
without the written approval of the appropriate federal agency and the New Mexico mortgage fi- 
nance authority. Expenditures from the fund shall be made on warrant of the secretary of finance 
and administration pursuant to vouchers signed by the secretary of energy, minerals and natural 
resources or the secretary's authorized representative. 

B. Money in the fund is subject to appropriation by the legislature to the department to carry 
out the purposes of the Community Energy Efficiency Development Block Grant Act, including the 
administrative costs of the department; provided that money in the fund that is derived from the 
federal government may be expended by the department without legislative authorization for any 
purpose that is consistent with the goal of reducing the energy burden of low-income persons or 
underserved communities as otherwise allowed by law, including carrying out the community en- 
ergy efficiency development block grant program and the administrative costs of the department. 


History: Laws 2022, ch. 10, § 7. 2 Effective dates. — Laws 2022, ch. 10 contained no ef- 
Cross references. — For the federal low-income home fective date provision, but,’pursuant to N.M. Const., art. 
energy assistance program see 42 U.S.C, IV, § 23, was effective May 18, 2022, 90 days after nediourn: 


ment of the legislature. 


ARTICLE 18 


Energy Transition 


Sec. Sec. 
62-18-1. Short title. 62-18-13. Security interests, creation of security interest; 
62-18-2. Definitions. / priority over other liens; attachment on fil 
62-18-38, Location of resource development after aban- ing with secretary of state. ~ 
donment. 62-18-14. Sale of energy transition property; perfecting 
62-18-4, Financing order; application contents; pending interests; absolute transfer and true sale 
applications. requirements. 
62-18-5. Financing order; issuance; terms of bonds; re- 62-18-15. Feé assessments. 
ports to commission of disbursement of 62-18-16. Energy transition Indian affairs fund; energy 
-bond proceeds; review and audit of records, transition economic development assis- 
62-18-6. Adjustment mechanism; adjustment proce- * tance fund; energy transition displaced 
dures; hearing procedures if commission ‘worker assistance fund; community advi- 
determines adjustment made in error, sory committee. 
62-18-7. Financing order; irrevocability; amendments. 62-18-17, Energy transition bonds not public debt, 
62-18-8, Aggrieved parties; request for rehearing; judi- 62-18-18, Energy transition bonds as legal investments. 
cial review. 62-18-19. State pledge not to i napeur.” 
62-18-9. Conditions that keep financing orders in effect 62-18-20. Choice of law. 
and energy transition charges imposed. 62-18-21. Conflicts. 
62-18-10. Qualifying utility duties. 62-18-22. Validity on actions if act held ave 
62-18-11. Commission treatment of energy transition 62-18-23. Applicability. 
bonds. 
62-18-12. Energy transition property; energy transition , 
revenues. 


62-18-1. Short title. 


Sections 1 through 238 [62-18-1 through 62-18-23 NMSA pe os this act may be cited as the 
"Energy Transition Act". 


History: Laws 2019, ch. 65, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to’N.M. Const., art. 


62-18-2. Definitions. 


As used in the Energy Transition Act: 
A. "adjustment mechanism" means a formula-based calculation used to make _adjust- 
ments to the energy transition charges that are necessary to correct for any over-collection or 
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under-collection of the energy transition charges, to provide for the timely and complete payment 
of scheduled principal and interest on energy transition bonds and the payment and recovery of 
other financing costs in accordance with a financing order; 

B. "ancillary agreement" means a bond, insurance policy, letter of credit, reserve account, 
surety bond, interest rate lock or swap arrangement, hedging arrangement, liquidity or credit sup- 
port arrangement or other similar agreement or arrangement entered into in connection with the 
issuance of an energy transition bond that is designed to promote the credit quality and market- 
ability of the bond or to mitigate the risk of an increase in interest rates; 

C. "assignee" means a person or legal entity, that may be newly created by the qualifying 
utility, to which an interest in energy transition property is sold, assigned, transferred or con- 
veyed, other than as security, and any successor to or subsequent assignee of such a person or 
legal entity; 

D. "commission" means ue public Population commission; 

E. "electric delivery service" means transmission, distribution, generation, energy or any other ser- 
vice from a qualifying utility pursuant to commission-approved rate schedules or special contracts; 

F. "energy transition bond" means a bond or other evidence of indebtedness or ownership that 
is issued by a qualifying utility or an assignee pursuant to a financing order, the proceeds of which 
are secured by or payable from energy transition property and that are non-recourse to the quali- 
fying utility; 

G. "energy transition charge" means a non-bypassable charge paid by all customers of a quali- 
fying utility for the recovery of energy transition costs; 

H. "energy transition cost" means the sum of: 

(1) financing costs; 

(2) abandonment costs, which for a dtinitfiting generating facility shall not exceed the 
lower of three hundred seventy-five million dollars ($375,000,000) or one hundred fifty percent of 
the undepreciated investment in a qualifying generating facility being abandoned, as of the date of 
the abandonment. The abandonment costs subject to this limitation shall include: 

(a) up to thirty million dollars ($30,000,000) per qualifying generating facility in 
costs not previously collected from the qualifying utility's customers for plant decommissioning 
and mine reclamation costs, subject to any limitations ordered by the commission prior to Janu- 
ary 1, 2019 and affirmed by the New Mexico supreme court prior to the effective date of the Energy 
Transition Act, associated with the abandoned qualifying generating facility; 

(b) up to twenty million dollars ($20,000,000) per qualifying generating: facility in 
costs for severance and job training for employees losing their jobs as a result of an abandoned 
qualifying generating facility and any associated mine that righ services the abandoned qualify- 
ing generating facility; 

(c) undepreciated investments as of the date of abandonment on the qualifying 
utility's books and records in a qualifying generating facility that were either being recovered 
in rates as of January 1, 2019 or are otherwise found to be recoverable through a court decision; 
and 

(d) other undepreciated investments in a qualifying generating facility incurred to 
comply with law, whether established by statute, court decision or rule, or necessary to maintain 
the safe and reliable operation of the qualifying generating facility prior to the facility's abandon- 
ment; 

(3) any other costs saree to comply edt changes in law enacted after January 1, 2019 
incurred by the qualifying utility at the qualifying generating facility; and 

(4) payments required pursuant to Section 16 [62-18-16 NMSA 1978] of the Energy Tran- 
sition Act; 

I... “energy transition property" means the rights and interests of a qualifying utility or an as- 
signee under a financing order, including the right to impose, charge, collect and receive energy 
transition charges in an amount necessary to provide for full payment and recovery of all energy 
transition costs identified in the financing order, including all revenues or other proceeds arising 
from those rights and interests; 

J. "energy transition revenues" means revenues collected bs or on behalf of a qualifying utility 
through an energy transition charge; | 
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K. » "financing cost" means the cost incurred by the apres utility or an assignee to issue and 
administer energy transition bonds, including: 

(1) payment of the fee authorized arte to Subsection L of Section 5 [62-18-5 NMSA 
1978] of the Energy Transition Act; 

(2) ‘principal, interest, acquisition, defeasance oem redemption premiums that are payable 
on energy transition bonds; 

(8), any payment required under an ancillary agreement and’ any amount required to fund 
or replenish a reserve account or other account established under any indenture, ataeee agree- 
ment or other financing document relating to the energy transition bonds; 

(4) any costs;:fees and expenses related to issuing, supporting, repaying, servicing and 
refunding energy transition bonds, the application:for a financing order, including related state 
board of finance expenses, or obtaining an order aphray iy abandonment of a qualifying generat- 
ing facility; 

(5) any costs, fees and related expenses incurred relating to-any existing secured or unse- 
cured obligation of a qualifying utility or an affiliate of a qualifying utility that are necessary to 
obtain any consent, release, waiver or approval from any holder.of such an obligation to permit a 
qualifying utility to issue or cause the issuance of energy transition bonds; 

(6) »any taxes, fees, charges or:other assessments imposed on energy transition bmi 

(7) preliminary and continuing costs associated with subsequent financing; and 

(8) any other related costs approved for recovery in the financing order; 

L. "financing order" means an order of the commission that authorizes the issuance of en- 
ergy transition bonds, authorizes the imposition, collection and periodic dies of the energy 
transition charge and creates energy transition property; 

M. | "financing party" means a trustee, collateral agent or other person acting for the benefit of 
a bondholder, and a party to an ancillary agreement or ‘the energy transition bonds, the rights and 
obligations of which relate to or depend upon the existence of energy transition property, the-en- 
forcement and priority of a security interest in energy transition property or me timely collection 
and payment.of energy transition revenues; 

N. "lowest cost objective':means that the strictiiring: wiiricotitie and pricing of energy tran- 
sition bonds results in the lowest energy transition charges consistent with prevailing market 
conditions at the time of pricing of energy transition bonds and the structure and terms of energy 
transition bonds approved pursuant to the financing order; 

O. "municipality" means any incorporated city, town or village, weston ano haart under 
general act, special act or special charter, incorporated:counties and H class: counties; 

P. ."non-bypassable" means that the payment of an energy transition charge may not be avoided 
by an electric service customer located within a utility service area and shall be paid by the cus- 
tomer that receives electric delivery service from the qualifying utility imposing the charge for as 
long as. the energy transition bonds secured by the charge are outstanding and the related financ- 
ing costs have not been recovered in full; 

Q. "non-utility affiliate" means, with respect to a atin utility, a person that is an affili- 
ated interest, as that term is used in the Public Utility Act [Articles 1.through 6 and 8 through 
13 of Chapter 62 NMSA 1978], but a "non-utility affiliate" does not-include a Lampe utility that 
pravides retail utility service to customers in the state; . 

R. "public utility" means "public utility" as used in the Public Utility Act, but "public utility" 
does not include a distribution cooperative utility organized pursuant to the Rural Electric Coop- 
erative Act [Chapter 62, Article 15, NMSA 1978]; 

S. "qualifying generating facility" means‘a coal-fired generating facility. i in New Mexico that 
may be composed of multiple generating units that: 

(1) has been granted a certificate of public convenience and for which abandonment au- 
thority is granted: after December 31, 2018; | 

(2) is owned or leased, in whole or in part, by a aualsfing utility: 

(3). if operated by a qualifying utility prior to the effective date of the ride a Transition 
Act, is to be abandoned prior to January 1, 2023; and 

(4) if not operated by a qualifying utility prior to the effective date of the Bnergy Transi- 
tion Act, is to be abandoned prior to January 1, 2032; and 
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~T.. "qualifying utility" means a public utility that meets the requirements of Paragraph (1) of 
Subsection G of Section 62-3-3 NMSA‘1978 and owns or leases all or a portion of a qualifying gen- 
erating facility and its successor or assignees. 


History: Laws 2019, ch. 65, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-3. Location of resource development after abandonment. 


A. For a qualifying utility that abandons a qualifying generating facility in New Mexico prior 
to January 1, 2023, the qualifying utility shall, no later than one year after. approval of the aban- 
donment, apply for commission approval of competitively procured replacement resources. As part 
of that competitive procurement, and in addition to the criteria set forth in Subsections B and C of 
this section, projects shall be ranked based on their cost, economic development opportunity and 
ability to provide jobs with comparable pay and benefits to those lost due to the abandonment of a 
qualifying generating facility. The qualitative and quantitative data and analysis used to establish 
the ranking shall be available for review by parties to the commission proceeding. 

B. . In determining whether to approve replacement resources, the. commission shall prefer re- 
sources with the least environmental impacts, those with higher ratios of capital costs to fuel costs 
and those able to.reduce the cost of reclamation and use for lands previously mined within the 
county of the qualifying generating facility. 

C. In considering responses to requests for proposals for replacement resources pursuant to 
this section, a qualifying utility shall inform prospective bidders that it promotes and encourages 
the use of workers residing in New Mexico to the greatest extent practicable and shall take that 
use into consideration in evaluating proposals. 

D. The commission shall grant all necessary approvals for replacement resources; provided 
that the commission may determine that the particular resource proposed by the qualifying util- 
ity should not. be approved and that, instead, an alternative replacement resource that meets the 
conditions of this section should .be approved. The commission shall not disallow recovery of rea- 
sonable costs associated with requirements as to where the resources are located. 

_E. Replacement resources shall be subject to local property taxes or a binding commitment to 
make an equivalent payment in lieu of taxes. 

F’, As used in this section, "replacement resources" means up to four hundred fifty megawatts 
of nameplate capacity identified by the qualifying utility as replacement for a qualifying generat- 
ing facility, and may include energy storage capacity; provided that such resources are located in 
the school district in New Mexico where the abandoned facility is located, are necessary to main- 
tain reliable service and are in the public interest as determined by the commission. 


History: Laws 2019, ch. 65, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
_Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. ’ 
fective date provision; but, pursuant to N.M. Const., art. 


62-18-4, Financing order; application contents; pending applications. 


A. A qualifying utility that is abandoning a qualifying generating facility may apply to the 
commission for a financing order pursuant to this section to recover all of its energy transition 
costs through the issuance of energy transition bonds. To obtain a financing order, a qualifying 
utility shall obtain approval to abandon a qualifying generating facility pursuant to Section 62-9-5 
NMSA 1978. The application for the financing order may be filed as part of the application for ap- 
proval to abandon a qualifying generating facility. 

B,. An application for a financing order shall include; | 

(1) a description of the facility that the qualifying utility proposes to abandon or for which 
abandonment authority was granted after December 31, 2018; 
(2) an estimate of the energy transition costs and shall: 
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(a) identify the severance pay and job training expenses for affected employees losing 
their jobs as a result of an abandoned. qualifying generating facility and any associated mine that 
only services the abandoned qualifying generating facility; 

(b) identify costs not previously collected from the qualifying utility's customers for plant 
decommissioning and mine reclamation costs, subject to any limitations ordered by the commission 
prior to January 1, 2019 and affirmed by the New Mexico supreme court prior to the effective date of 
the Energy Transition Act, associated with the abandoned qualifying generating facility; and 

(c) include an estimate of the financing costs associated with each series of enerey 
transition bonds proposed to be issued; 

(3) an estimate of the amount of mtatas meneuen scope wp ap ro recover nl costs 
in Paragraph (2) of this subsection and the proposed calculation thereof, based on the estimated 
date of issuance and estimated ahioe Lie amount of each series’ of energy transition bonds ne 
posed to be issued; 

(4) adescription of the ini pee! adjustment mechanism that eieip lisa with the provisions 
of Section 6 [62-18-6 NMSA 1978] of the Energy Transition Act; 

(5) a memorandum with supporting exhibits from a securities firm, such‘firm to be‘ at- 
tested to by the state board of finance as being experienced in the marketing of bonds and capable 
of providing such a memorandum, that the proposed issuance satisfies the current published AAA 
rating or equivalent rating criteria of at least one nationally recognized statistical rating organi- 
zation for issuances similar to the proposed energy transition bonds. The request for such attesta- 
tion may be made by a qualifying utility prior to an application for a Raawtiny vind sis pga eteté 
board of finance shall act upon such a request promptly; ; 

(6) a commitment by the qualifying seas to file with the commission following the issu- 
ance of the energy transition bonds: 

(a) adescription of the final structure and pricing of the aaife: es 

(b) updated financing costs and payment amount required pile to Sp dach 16 
[62-18-16 NMSA 1978] of the Energy Transition Act; and 

(c) an updated calculation of the energy transition charges; 

(7) an estimate of timing of the issuance and term of the energy transition bonds, or series 
of bonds; provided that the scheduled final Beane: ne each bond i issuance shall be no longer than 
twenty-five years; 

(8) identification of plans to sell, assign, kednistes or convey, cot ha cen as a security, inter- 
est in energy transition property, including identification of an assignee,'‘and demonstration that 
the assignee will be a financing entity wholly owned, diréctly or indirectly, by the qualifying utility 
that will be initially capitalized by the qualifying utility in such a way that equity‘ interests i in the 
financing entity are at least one-half percent of the total capitalof the assignee; : 

(9) identification of ancillary agreements that may be necessary or dpprapitat® lo 

(10) adescription of a proposed ratemaking process to reconcile and recover or refund any 
difference between the energy transition costs financed by the energy transition bonds and the 
actual final energy transition costs incurred by the qualifying utility or the assignee; 

(11) a proposed ratemaking method to account for the reduction in the qualifying utility's s 
cost of service associated with the amount of undepreciated investments being recovered by the 
energy transition charge at the time that charge becomes effective; and 

(12) astatement from the qualifying utility committing that the qualifying utility will use 
commercially reasonable efforts to obtain the lowest cost objective. 

C. The application may include requests for approvals for new resources necessitated by the 
abandonment of a qualifying generating facility. 

D. The qualifying utility or the commission may defer applications for needed approvals for 
new resources to a separate proceeding; provided that the application identifies adequate poten- 
tial new resources sufficient to provide reasonable and proper service to retail customers. 

E. Ifan application for approval to abandon a qualifying generating facility is pending before 
the commission on the effective date of the Energy Transition Act, the qualifying utility may file a 
separate application for a financing order, and the commission may join or consolidate the applica- 
tion for a financing order with the pending proceeding involving abandonment of the qualifying 
generating facility, with the consent of the applicant. On such joinder or consolidation, the time 
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periods prescribed by the Energy Transition Act shall become applicable to lies dorped or consoli- 
dated case as of the date of the joinder or consolidation. — 

F.. If aqualifying utility does not recover energy transition costs puieaantl to the Enéfey Tran- 
sition Act, the energy transition costs may be recovered pursuant to other applicable provisions of 
the Public Utility Act Arian 1 eo 6 and 8 through 13 of Chapter 62:,.NMSA‘1978]. 


History: Laws 2019, ch. 65, § 4, 

Effective dates, — Laws 2019, ch, 65 contained no ef- 
fective date provision, but, pursuant to NM. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


‘ANNOTATIONS 


The Energy Transition Act does not violate pro- 
cedural due process. — 
commission (Commission) gave leave for the public service 
company of New Mexico to issue energy transition bonds of 
up to $361,000,000 in connection with the abandonment of 
its interests in the San Juan generating station units one 
and four and to collect separate and non-bypassable en- 
ergy transition charges from its customers in repayment 
of the bonds, pursuant to the Energy Transition Act (ETA), 
§§ 62-18-1 through 62-18-23 NMSA 1978, and where appel- 
lants, two organizations that represent energy consumers, 
claimed that the ETA deprives energy consumers of pro- 
cedural due process by allowing a qualified public utility 
to recover its energy transition costs without Commission 
oversight, appellants procedural due process was without 
merit, because the ETA as written contemplates that en- 
ergy consumers will be given sufficient notice of the util- 
ity's application and a meaningful opportunity to be heard. 
upon lodging a protest establishing good cause for a formal 
hearing in front.of the Commission. Citizens for Fair Rates 
& the Env'tv. NMPRC, 2022-NMSC-010. ~ 

The Energy Transition Act does not violate sub- 
stantive due process. — Where the public regulation 
commission (Commission) gave leave for the public service 
company of New Mexico to issue energy transition bonds 
of up to $361,000,000 in connection with the abandonment 
of its interests in the San Juan generating station units 
one and four and to collect separate and non-bypassable 
energy transition charges from its customers in repay- 
ment of the bonds, pursuant to the Energy Transition 


Where the public regulation § - 


Act (ETA), §§ 62- 18-1 through 62-18-23 NMSA 1978, and 
where appellants, two organizations that represent en- 
ergy consumers, claimed that the ETA does not permit the 
Commission to review a utility's estimated energy transi- 


tion costs before issuing a financing order; and that) this 


limitation on the Commission's authority violates sub- 
stantive due process protections, appellants substantive 
due process challenge failed, because under the modified 
rational basis standard; appellants have not brought forth 
sufficient record evidence, legislative facts, judicially no- 
ticeable materials, case law, or legal argument to establish 
that the ETA lacks a rational relationship to the interests 


,expressed in § 62-3-1(B)’ NMSA 1978. Citizens for Fair 


Rates & the Enu't v. NMPRC,,2022-NMSC-010. 
Appellants failed to demonstrate that the public 


regulation commission did not comply with statu- 


tory requirement. — Where the public regulation com- 
mission (Commission) gave leave for the public service com- 
pany of New Mexico (PNM) to issue energy transition bonds 
of up to $361,000,000 in connectien with the abandonment 
of its interests in the San Juan generating station units 
one and four and to collect, separate and non-bypassable 
energy transition charges from its customers in repayment 
of the bonds, pursuant to the Energy Transition Act (ETA), 
§§ 62-18-1 through 62-18-23: NMSA 1978, and where appel- 
lants, two organizations that represent energy consumers, 
challenged the Commission's finding that PNM provided a 
memorandum from a securities firm'that the proposed issu- 
ance satisfies the current published AAA rating as required 
by Subsection 62-18-4(B)(5), the Commission's finding was 
not in error because the Commission reasonably found that 
the senior advisor possessed actual or apparent authority to 
speak on behalf of the ‘securities firm, based on the senior 
advisor's testimony that he was authorized to represent the 
securities firm in the proceedings and that he was acting 
within the scope of his authority. Citizens for Fair Rates & 
the Env't v. NMPRC, 2022-NMSC-010. 


62-18-5. Financing order; 1 issuance; terms of bonds; reports to 
commission of disbursement of bond proceeds; review and 


audit of records. 


A. The commission may approve an application for a financing order, without.a formal hearing if 
no protest, establishing good cause for a formal hearing is filed within thirty days of the date when no- 
tice is given of the filing of the application for the financing order, If a hearing is held, the commission 
shall issue an order granting or denying the application for the financing order to a qualifying utility 
that is abandoning a qualifying generating facility and an order on an accompanying application of 
the qualifying utility for approval to abandon the qualifying generating facility within six months 
from the date the application for the financing order is filed with the commission. For good cause 
shown, the commission may extend the time for issuing the order for an additional three months. 

B. Failure to issue an order approving the application or advising of the application's non- 
compliance pursuant to Subsection.E of this section within the time prescribed by Subsection A 
of this section shall be deemed approval of the application for a financing order and approval to 
abandon the qualifying generating facility, if abandonment approval was requested as part of the 
application for the financing order pursuant to this subsection. The commission shall issue an 
order acknowledging the deemed approvals within seven days. of the expiration of the time period 
described in Subsection A of this section. 
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C. -If an application for a financing order is accompanied by a request for approval of new 
resources, this section provides an alternative time frame to that provided in Subsection C of 
Section 62-9-1 NMSA 1978, and the time frame specified in this section shall govern, unless the 
request has been deferred to a separate proceeding pursuant to Subsection D of Section 4 [62-18-4 
NMSA 1978] of the Energy Transition Act, 

D. The issuance of a financing order shall be the only = aap required: for the siietatat 
granted in the financing order. 

E. The commission shall issue a financing order approving the application if the commission 
finds that the qualifying utility's application for the, financing order complies with the require- 
ments of Section 4 of the Energy Transition Act. If the commission finds that a qualifying utility's 
application does not comply with Section 4 of the Energy Transition Act, the commission shall 
advise the qualifying utility of any changes necessary to comply with that section and provide the 
applicant an opportunity to amend the application to:make such changes. Upon those changes be- 
ing made, the commission shall issue a financing order approving the application. 

F. A financing order shall include the following provisions: 

(1) ‘approval for the qualifying utility or assignee to issue energy transition bonds as re- 
quested in the application, to use energy transition bonds to finance the maximum amount of the 
energy transition costs as requested in the application, as may be adjusted pursuant to Paragraph 
(6) of Subsection B of Section 4 of the Energy Transition Act, and to use the proceeds provided in 
Subsection A of Section 10 [62-18-10 NMSA 1978] of the Energy Transition Act; 

(2) approval for the qualifying utility to recover the energy transition costs, as may Re 
adjusted pursuant to Paragraph (6) of Subsection B of Section 4 of the Energy Transition Act, re- 
quested in the application through energy transition charges; 

(3) approval of the energy transition charges necessary to recover the authorized energy 
transition costs, to be imposed through a non-bypassable: energy transition charge as a separate 
line item on the qualifying utility's customer bills, assessed consistent with energy and demand 
cost allocations within each customer class, subject to update pursuant to the notice filing contem- 
plated by Paragraph (6) of Subsection B of Section 4 of the Energy Transition Act, and subject to 
the application of the adjustment mechanism as provided in Section 6 [62-18-6 NMSA 1978] of the 
Energy Transition Act, until the energy transition bonds issued pursuant to the financing order 
and the financing costs related to those bonds are paid in full; 

(4) approval of the adjustment mechanism in compliance with Section 6 of the Energy 
Transition Act; 

(5) a description of the energy transition property that is created by the financing order 
that may be used to pay, and secure the payment of, the energy transition bonds and financing 
costs authorized to be issued in the financing order; 

(6) approval to enter into necessary or appropriate ancillary agreements; 

(7) approval of any plans for selling, assigning, Pie aca or conveying, other than as a 
security, an interest in energy transition property; and 

(8) approval of the proposed ratemaking process and method included in the application 
pursuant to Paragraphs (10) and (11) of Subsection B of Section 4 of the Energy Transition Act. 

G. A financing order shall provide that the creation of energy transition property shall be si- 
multaneous with the sale of the energy transition property to an assignee as provided in the ap- 
plication and the pledge of the energy transition property to secure energy transition bonds. 

H. A financing order shall authorize the qualifying utility to issue one or more series of energy 
transition bonds for a scheduled final maturity of no more than twenty-five years for each series; 
provided that a rated final maturity may exceed twenty-five years. With such authorization, the 
qualifying utility shall aU subsequently be required to secure a a separate financing order prior to 
each issuance. 

I. The commission may require, as a'condition of the Alias order and in every circumstance 
subject to the limitations set forth in Subsection A of Section 7 [62-18-7 NMSA 1978] of the Energy 
Transition Act, that, during any period in which energy transition bonds issued pursuant to the 
financing order are outstanding, an assignee that is a non-utility affiliate and issues energy tran- 
sition bonds shall provide in the affiliate's articles of incorporation, partnership agreement or op- 
erating agreement, as applicable, that in order for a person to file a voluntary bankruptcy petition 
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on behalf of that assignee, the prior unanimous consent of the directors, partners, managers or 
members, as applicable, shall be required. Any such provision shall constitute a legal, valid-and 
binding agreement of such shareholders, partners or members of the assignee and is enforceable 
against such shareholders, partners or members. 

J. A financing order may require the qualifying utility to file with the commission a periodic re- 
port showing the receipt and disbursement of proceeds of energy transition bonds and any other 
documents necessary for the qualifying utility to implement the financing order. Upon issuance of the 
energy transition bonds, the qualifying utility shall file an advice notice with the commission, subject 
to review by the commission for errors and corrections, that identifies the actual energy transition 
charges to be included on customers' bills, effective fifteen days from the date the advice notice is filed. 

K. A financing order may authorize the commission to review and audit the books and records 
of the qualifying utility and of an assignee that is a non-utility affiliate and issues energy transi- 
tion bonds, relating to. energy transition property and the receipt and disbursement of proceeds of 
energy transition bonds. 

L. After review and approval by the department of finance and administration with regard 
to reasonableness of contracts for services, a financing order may authorize the commission to 
impose a fee on the qualifying utility to pay commission expenses for contract bond counsel ac- 
credited by a nationally recognized association of bond lawyers to provide advice and assistance to 
commission staff in reviewing an application for a financing order and the structure and market- 
ing of the proposed energy transition bonds. 

M.. The provisions of this section shall not be construed to limit the authority of the commission to: 

(1) investigate the practices of or to audit the books and records of a qualifying utility; or 


(2) issue such further orders as may be necessary to effectuate the provisions of the En- 


ergy Transition Act. 


History: Laws 2019, ch. 65,§5. 

Effective dates. — Laws 2019, ch. 65 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS 


The Energy Transition Act does not violate pro- 
cedural due process. — Where the public regulation 
commission (Commission) gave leave for the public ser- 
vice company. of New Mexico to issue energy transition 
bonds of up to $361,000,000 in connection with the aban- 
donment of its interests in the San Juan generating sta- 
‘tion units one and four and to collect separate and non- 
bypassable energy transition charges from its customers 
in repayment of the bonds, pursuant to the Energy Tran- 
sition Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 
1978, and where appellants, two organizations that rep- 
resent energy consumers, claimed that the ETA deprives 
energy consumers of procedural due process by allowing 
a qualified public utility to recover its energy transition 
costs without Commission oversight, appellants proce- 
dural due process was without merit, because the ETA 
as written contemplates that energy consumers will be 
given sufficient notice of the utility's application and a 
meaningful opportunity to be heard upon lodging a pro- 
test establishing good cause for a formal hearing in front 


of the Commission: Citizens for Fair Rates & the Env't v. 
NMPRC, 2022-NMSC-010. 

The Energy Transition Act does not violate sub- 
stantive due process. — Where the public regulation 
commission (Commission) gave leave for the public ser- 
vice company of New Mexico to issue energy transition 
bonds of up to $361,000,000 in connection with the aban- 
donment of its interests in the San Juan generating sta- 
tion units one and four and to collect separate and non- 
bypassable energy transition charges from its customers 
in repayment of the bonds, pursuant to the Energy Tran- 
sition Act (ETA), $$ 62-18-1 through 62-18-23 NMSA 
1978, and where appellants, two organizations that rep- 
resent energy consumers, claimed that the ETA does not 
permit the Commission to review a utility's estimated 
energy transition costs before issuing a financing order, 
and that this limitation on the Commission's authority 
violates substantive due process protections, appellants 
substantive due process challenge failed, because under 
the modified rational basis standard, appellants have 
not brought forth sufficient record evidence, legislative 
facts, judicially noticeable materials, case law, or legal 
argument to establish that the ETA lacks a rational rela- 
tionship to the interests expressed in § 62-3-1(B) NMSA 
1978. Citizens for Fair Rates & the Env't v. NMPRC, 
2022-NMSC-010. 


62-18-6. Adjustment mechanism; adjustment procedures; hearing 
procedures if commission determines adjustment made in 


error. 


A. If the commission issues a financing order, the qualifying utility for which the order is 


issued may charge all of the qualifying utility's customers an energy transition charge, which 
shall be allocated to customer classes consistent with the production cost allocation methodology 
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established by the commission in the qualifying utility's most recent general rate case. Energy 
transition charges shall be assessed consistent with the production cost allocation methodology 
and the determination of energy and demand costs within each customer class, both of which shall 
be subject to the adjustment mechanism. 

B. The commission shall periodically approve adljustivéts of the energy transition charges 
pursuant to the adjustment mechanism approved in the financing order to correct for any over- 
collection or under-collection of the energy transition charge and to provide for timely payment of 
scheduled principal of and interest on the energy transition bonds and the payment and recovery 
of financing costs in accordance with the financing order. Except as provided in Subsection C of 
this section, the qualifying utility shall file at least semiannually, or more frequently as provided 
in the financing order: 

(1) -a calculation estimating whether the existing energy favhitions charge is sufficient to 
provide for timely payment of scheduled principal of and interest on the energy transition bonds 
and the payment and recovery of other financing costs in accordance with the financing order or if 
either an over-collection or under-collection is: projected; and 

(2):-a calculation showing the adjustment to the energy transition charge to correct for any 
over-collection or under-collection of energy transition charges. 

C..;The qualifying utility shall file the calculations described in sapeniaeetitird B of this section at 
least: quarterly during the two-year period preceding the final maturity date of the energy transi- 
tion bonds. 

D. The adjustment mechanism shall remain in effect until the energy transition bonds and all 
financing costs have been fully paid and recovered, any aera ean IE is recovered from custom- 
ers and any over-collection is returned to:customers, 

E. On the same day the qualifying utility files with the commission its cedhed labia of the ad- 
justment to the energy transition charge, the qualifying utility shall cause notice of the filing to be 
given to the parties of record in the case in which the financing order was issued. 

F. An adjustment to the energy transition charge filed by the qualifying utility shall be deemed 
approved without hearing thirty days after filing the adjustment, unless: 

(1) no later than twenty days from:the date the qualifying utility filed the calculation of 
the adjustment, the commission is notified of a potential mathematical or transcription error in 
the adjustment; provided that the notice identifies the error with specificity; and 

(2) the commission determines that the calculation of the adjustment is unlikely to pro- 
vide for timely payment, or is likely to result in a material overpayment, of scheduled principal of 
and interest on the energy transition bonds and the payment and recovery of other financing costs 
in accordance with the financing order and, based on that determination, suspends operation of 
the adjustment, pending a hearing limited to the issue of the error in the adjustment; provided 
that the suspension shall be for a period not to exceed ste days from the date the qualifying util- 
ity filed the calculation of the adjustment. 

G. Ifthe commission determines that a hearing is necessary, the commission shall hold a hear- 
ing on the proposed. adjustment that shall be limited to determining whether there is a mathemat- 
ical or transcription error in the calculation of the adjustment. If, after a hearing, the commission 
determines that the calculation of the adjustment contains a mathematical or transcription er- 
ror, the commission shall issue an order that rejects and corrects the adjustment. The qualifying 
utility shall adjust the energy transition charge in accordance with the commission's calculation 
within five days from issuance of the order. If the commission does not issue an order rejecting the 
adjustment with a determination of the corrected calculation within sixty days from the date the 
qualifying utility filed the adjustment, the adjustment to the energy transition charge shall be 
deemed approved. 

H... No adjustment pursuant to this section, and no proceeding held pursuant to this section, 
shall affect the irrevocability of the financing order pursuant to Section 7 [62- 18-7 NMSA 1978] of 
the Energy Transition Act. 


History: Laws 2019, ch. 65, § 6. IV, § 23, was 5 effective June 14, 2019; 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment 2 the legislature. 
fective date provision, but, pursuant to N.M. Const., art. i 
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62-18-7. Financing order; irrevocability; amendments. 


A. A financing order is irrevocable and the commission shall not reduce, impair, postpone or 
terminate the energy transition charges approved in the financing order, the energy. transition 
property or the collection or recovery of energy transition revenues. 

B. Subject to the limitation provided in Subsection A of this section, a financing order may be 
amended at the request of the qualifying utility to commence a praceading and issue an amended 
financing order that: 

(1) provides for refinancing, retiring or refunding all or a portion of an outstanding series 
of energy transition bonds issued pursuant to the original financing order; provided that the com- 
mission includes in the amended financing order the findings and requirements specified in Sec- 
tion 5 [62-18-5 NMSA 1978] of the Energy Transition Act; or 

(2) adjusts the amount of energy transition costs to be financed by energy transition bonds 
that have not yet been issued to reflect updated estimated or actual costs that differ from costs 
estimated at the time of the initial financing order or to correct any errors. 

C. The commission shall issue an order granting or denying the proposed amended financing 
order within thirty days of the filing of the request by the qualifying utility. No change in the credit 
rating of a qualifying utility from the credit rating at the time of issuance of a financing order shall 
impair the irrevocability of a financing order. 


History: Laws 2019, ch. 65, § 7. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-8. Aggrieved parties; request for rehearing; judicial review. 


A. A financing order shall be issued as a separate order from any other order issued by the 
commission on a requested approval in the application proceeding and is a final order of the com- 
mission. A party aggrieved by the issuance of a financing order may apply to the commission for a 
rehearing in accordance with Section 62-10-16 NMSA 1978; provided that such application shall 
be due no later than ten calendar days after issuance of the financing order. An application for 
rehearing shall be deemed denied if not acted upon by the commission within ten calendar days 
after the filing of the application. 

B. An aggrieved party may file a notice of appeal with the supreme court in accordance with 
Section 62-11-1 NMSA 1978; provided that such notice shall be due no later than ten calendar 
days after denial of an application for rehearing or, if rehearing is not applied for, no later than ten 
calendar days after issuance of the financing order. The supreme court shall proceed to hear and 
determine the appeal as prPeaaaue as practicable. 


History: Laws 2019, bh, 65, $8. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch; 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-9. Conditions that keep financing orders in effect and energy 
transition charges imposed. 


A. A financing order shall remain in effect until the energy transition bonds issued pursuant to 
the financing order and any related financing costs have been paid in full: 

B. A financing order shall remain in effect and unabated notwithstanding the bankruptcy, re- 
organization or insolvency of the qualifying utility or any non-utility affiliate or the commence- 
ment of any proceeding for bankruptcy or appointment of a receiver. 

C. If energy transition bonds issued pursuant to a financing order are outstanding and the re- 
lated energy transition costs have not been paid in full, the energy transition charges authorized 
by the financing order shall be collected by the qualifying utility or its successors or assignees, 
or a collection agent, in full through a non-bypassable charge that is a separate line item on 
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customer bills and not a part of the qualifying utility's base rates. The charge shall be paid by all 
customers: 

(1) receiving electric delivery service from the xn mg utility under’ commission- 
approved rate schedules or special contracts; and 

(2) who acquire electricity from an alternative or subsequent slavteieitss ockipuicat in the 
utility service area, to the extent that such acquisition is permitted by New novel law. 


History: Laws 2019, ch. 65, § 9. IV, § 23, was effective June 14, 2019, 90 sakes after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-10. Qualifying utility duties. 


A. Except as provided,in Section 16 [62-18-16 NMSA. 1978] of the Energy Transition Act, a 
qualifying utility that is abandoning a qualifying generating facility shall use the proceeds of the 
issuance of energy transition bonds only for purposes related to providing utility service to cus- 
tomers and to pay financing costs. 

B. Energy transition revenues shall be applied solely to the repayment of anes race na 
bonds and the ongoing financing costs. 

C. The failure of a qualifying utility to comply with any provision of the Boeree Transition Act 
shall not invalidate, impair or affect a financing order, energy transition property, energy transi- 
tion charge or energy transition bonds and financing costs. Payments to bondholders or financing 
parties on the energy transition bonds shall be made on a quarterly or semiannual basis pursuant 
to the terms of the energy transition bonds. 

D. For.a qualifying utility that receives, approval of-a financing order and issues sources of 
energy transition bonds, the qualifying utility's generation and sources of energy procured pur- 
suant to power purchase agreements with a'term of twenty-four months or longer, and that are 
dedicated to serve the qualifying utility's retail customers, shall not emit, on average, more than 
four hundred pounds of carbon dioxide per megawatt-hour by January 1, 2023, and’ not more 
than two hundred pounds of carbon dioxide per megawatt-hourby January 1, 2032 and thereaf- 
ter. Compliance shall be measured and verified every three years with the first period commenc- 
ing on January 1, 2023. The commission shall adopt rules to implement ihe requirements of this 
subsection. 


History: Laws 2019, ch. 65,§ 10. ° .» IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 ha aaa no ef adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-11. Commission treatment of energy transition bonds. 


A. Ifthe commission issues a financing order, the commission shall not treat: 

(1) energy transition bonds issued pursuant to the financing order as debt of the qualify- 
ing utility; 

(2) _ the energy transition charges paid under the financing order as revenue of the qualify- 
ing utility; or 

(3) the energy transition costs to be apts by energy transition bonds as costs of the 
qualifying utility. 

B. Reasonable actions taken by.a pein oe utility rh comply with the financing Sips shall be 
deemed to be just and, reasonable for ratemaking purposes. Nothing in the Energy Transition Act 
shall: . 

(1) prevent or preclude the commission from investigating the compliance of a qualifying 
utility with the terms and. conditions of a financing order and requiring compliance therewith; 

(2). prevent, or preclude the commission ‘from imposing regulatory sanctions. against a 
qualifying utility for.failure to comply with the terms and conditions of a financing order or the 
requirements of the Energy Transition Act; | 
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(3) affect the authority of the commission to apply the adjustment mechanism as provided 
in Section 6 [62-18-6 NMSA 1978] of the Energy Transition Act; or. 

(4). prevent or preclude the commission from including the qualifying utility's acquisition 
of replacement power resources in the qualifying utility's cost of service. 

C. The commission shall not order or require:a qualifying utility to issue energy transition 
bonds to finance any costs associated with abandonment of a qualifying generating facility. A util- 
ity's decision not to issue energy transition bonds shall not be a basis for the commission to refuse 
to allow a qualifying utility to recover energy transition costs in an otherwise permissible fashion, 
or as a basis to refuse or condition authorization to issue securities pursuant to Sections 62-6-6 
and 62-6-7 NMEA 1978. 


History: Laws 2019, ch. 65, § il. _. IV, §:23, was effective. June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ‘ch. 65 contained no (a adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-12. Energy transition property; energy transition revenues. 


A. Energy transition property that is created in a financing order shall constitute an existing, 
present property right, notwithstanding that the imposition and collection of energy transition 
charges depend on the qualifying utility continuing to provide electric energy or continuing to 
perform its service functions relating to the collection of energy transition charges or on the level 
of future energy consumption. Energy transition property shall exist whether or not the energy 
transition revenues have been billed, have accrued or have been collected and. notwithstanding 
that the value or amount of the energy transition property is dependent on the future provision of 
electric energy or service to customers by the qualifying utility. 

B. . All energy transition property created in a financing order shall continue to exist until the 
energy transition bonds issued and all related financing costs pursuant to a financing order are 
paid in full. 

C. All or any portion of energy transition property created in a financing order may be trans- 
ferred, sold, conveyed or assigned to a non-utility affiliate that is: | 

(1) wholly owned, directly or indirectly, by the qualifying utility; and 
(2) created for the limited purposes of acquiring, owning or administering energy transi- 
tion property or issuing energy transition bonds under the financing order, 

D. All or any portion of energy transition property may be pledged to secure the payment of 
energy transition bonds and all financing costs, 

E. The formation by a qualifying utility of a non-utility affiliate for the | purposes of acquiring, 
owning or administering energy transition property, issuing energy transition bonds pursuant to 
a financing order and transacting,a transfer, sale, conveyance, assignment, grant of a security.in- 
terest in or pledge of energy transition property by a qualifying utility to a non-utility affiliate, to 
the extent previously authorized in a financing order, does not require any further approval of the 
commission and shall not be subject to the rules of the commission regarding Class I transactions 
and Class II transactions, as defined by Section 62-3-3 NMSA 1978, except that the commission 
may examine the books and records of the non-utility affiliate. 

F. Ifa qualifying utility defaults on any required payment of energy transition bonds, a court 
with jurisdiction in the matter, on application by an interested party and without limiting any 
other remedies available to the applying party, shall order the sequestration and payment of the 
energy transition revenues for the benefit of bondholders, any assignees or financing parties. The 
order shall remain in full force and effect notwithstanding any bankruptcy, reorganization or other 
insolvency or receivership proceedings with respect to the qualifying utility or any non- -utility af- 
filiate. 

G. Energy transition property, energy transition revenues and the interests of an assignee, 
bondholder or financing party in energy transition property and energy transition revenues are 
not subject to set-off, counterclaim, surcharge or defense by the qualifying utility or any other 
person or in connection with the bankruptcy, reorganization or other. insolvency or receivership 
proceeding of the qualifying utility, non-utility affiliate or any other entity. 
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H. Any successor to a qualifying utility shall be bound by the requirements of the Energy 
Transition Act and shall perform and satisfy all obligations of, and have the same rights under a 
financing order as, the qualifying utility under the financing order in the same manner and to the 
same extent as the qualifying utility, including the obligation to collect and pay energy transition 
revenues to _iepaiteee entitled to receive the revenues. | 


History: Laws 2019, ch. 65, § 12. - IV,.§ 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-13. Security interests; creation of security interest; priority 
over other liens; attachment on filing with GET MEN, of 
state. 


A. Except as otherwise provided in this section, the creation, perfection and enforcement of 
a security interest in energy transition property to secure the repayment of the principal of and 
interest on energy transition bonds, amounts payable pursuant to an ancillary agreement and 
other financing costs are governed by this section. This section shall be deemed to supersede the 
provisions of the Uniform Commercial Code [Chapter 55 NMSA 1978] and Chapter 62, Article 13 
NMSA 1978, to the extent those provisions are inconsistent with this section. 

B. The description or reference to energy transition property in a transfer or security agree- 
ment and a financing statement is sufficient only if the description or reference refers to the En- 
ergy Transition Act and the financing order creating the energy transition property. This section 
applies to all purported transfers of, grants of liens on or security interests in, energy transition 
property. : 

C. A security interest in energy transition property is created, valid and binding at the latest 
of when: 

(1) the financing order is issued; 
(2) a security agreement is executed and delivered; or 
(3) value is received for the energy transition bonds. 

D. The security interest attaches without any physical delivery of collateral or other act 
and the lien of the security interest shall be valid, binding and perfected against all parties 
having claims of any kind against the person granting the security interest, regardless of 
whether such parties have notice of the lien, on the filing of a financing statement with the 
secretary of state. The secretary of state shall maintain the financing statement in the same 
manner and in the same recordkeeping system maintained for financing statements filed pur- 
suant to the Uniform Commercial Code-Secured Transactions [Chapter 55, Article 9 NMSA 
1978]. Financing statements filed pursuant to this section shall be effective until a termina- 
tion statement is filed. © 

E. Asecurity interest in energy transition property is a continuously perfected security inter- 
est and has priority over any other lien that may subsequently attach to the energy transition 
property unless the holder of the security interest has agreed in writing otherwise. 

F, The priority of a security interest in energy transition property is not affected by the com- 
mingling of energy transition revenues with other funds. Any pledgee or secured party shall have 
a perfected security interest in the amount of all energy transition revenues that are deposited 
in any account of the qualifying utility and any other security interest that may apply to those 
funds shall be terminated when they are transferred to a segregated account for the assignee or a 
financing party. 

G. No order of the commission amending a financing order and no application of the adjust- 
ment mechanism shall affect the validity, perfection or priority of a security interest in or transfer 
of energy transition property. : 


History: Laws 2019, ch. 65, § 18. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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62-18-14. Sale of energy transition property; perfecting interests; 
| absolute transfer and true sale requirements. 


A. Any sale, assignment or transfer of energy transition property to an assignee that is a fi- 
nancing entity that is wholly owned, directly or indirectly, by the utility shall be an absolute trans- 
fer and true sale of, and not a pledge of or secured transaction relating to, the seller's right, title 
and interest in, to and under the energy transition property if the documents governing the trans- 
action expressly state that the transaction is a sale or other absolute transfer. A transfer of an 
interest in energy transition property shall be created when: 

(1). the financing order creating the energy transition property has become effective; 

(2) the documents, evidencing the transfer of energy transition property DaNe been. ex- 
ecuted and delivered to the assignee; and 

(3) value is received. 

B.. On the filing of a financing statement with the secretary of state pursuant. to Subsection 
D of Section 13 [62-18-13 NMSA 11978] of the Energy Transition Act, a transfer of an interest in 
energy transition property shall be perfected against all third persons, except creditors holding a 
prior security interest, ownership interest or assignment in the energy transition property previ- 
ously perfected in accordance with Section 13 of that act. 

C. The characterization of the sale, assignment or transfer as an absolute transfer and true 
sale, and the corresponding characterization of the property interest of the purchaser, shall not be 
affected or impaired by: 

(1) commingling of energy transition revenues with other funds; 

(2) .the retention by the seller of: 

(a) apartial or residual interest, including an equity interest, in the energy transition 
property, whether direct or indirect, or whether subordinate or otherwise; or 

(b) the right to recover costs associated with taxes or license fees imposed on the col- 
lection of energy transition revenues; 

(3) any recourse that the purchaser may have against the seller; 

(4),. any indemnification rights, obligations or repurchase rights made or provided by the 
seller; . 
(5) the obligation of the seller to collect energy transition revenues on behalf of an as- 
signee; 

(6) the treatment of the sale, assignment or transfer of energy transition property for tax, 
financial reporting or other purposes; 

_ (7) .any subsequent order of the commission amending a financing order ete! to Sub- 
section B of Section 7 [62-18-7 NMSA 1978] of the Energy Transition Act; 

(8) any use of an adjustment mechanism approved in the financing order; or 

(9) anything else that might affect or impair the characterization of the property. 


History: Laws 2019, ch. 65, § 14, IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-15. Fee assessments. 


The energy transition charge stated as a separate line entry on a customer bill sent by a qualify- 
ing utility may be subject to an assessment of a franchise fee imposed by a municipality, county or 
other political subdivision of the state, pursuant to a utility franchise agreement. The imposition, 
collection and receipt of an energy transition charge is exempt from inspection and supervision 
fees assessed pursuant to the Public Utility Act [Articles 1 through 6 and 8 through 13 of Chap- 
ter 62 NMSA 1978]. 


History: Laws 2019, ch. 65, § 15. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 
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62-18-16. Energy transition Indian affairs fund; energy transition 
economic development assistance fund; energy transition 
displaced worker assistance fund; community advisory 
committee, 


A. The "energy transition Indian affairs fund" is created in the state treasury. The fund shall 
consist of appropriations, gifts, grants, donations and bequests made to the fund. Income from the 
fund shall be credited to the fund, and money in the fund shall not revert or be transferred to any 
other fund at the end of a fiscal year. ’ 

B. The Indian ‘affairs department shall administer the energy transition Indian affairs fund, 
and money in the fund is subject to appropriation by the legislature only to that department to as- 
sist in addressing the conditions and issues of tribes and native peoples in the affected community. 

C. The Indian affairs department shall develop an Indian affairs assistance plan to assist tribal 
and native people in the affected community that shall provide for the disbursement of money in the 
energy transition Indian affairs fund. In developing the plan, the Indian affairs department shall 
establish a public planning process in the affected community to inform the use of money in the fund. 
The Indian affairs department shall engage in consultation with Indian nations, tribes and pueblos 
in the affected community pursuant to the State-Tribal Collaboration Act [11-18-1 NMSA 1978]. The 
public planning process shall include at least three public meetings in the affected community. Ex- 
penditures from the fund shall be made after completion of the plan and as follows: 

(1) to an entity approved by the Indian affairs department to receive funds for any pro- 
gram established at the Indian affairs department; and 

(2) to tribal governments, public agencies or private persons to rete? services and facili- 
ties in the affected community for promoting the welfare of Indian people. 

D. The "energy transition economic development assistance fund" is created in the state trea- 
sury. The fund shall consist of appropriations, gifts, grants, donations and bequests made to the 
fund. Income from the fund shall be credited to the fund, and money in’ the fund shall not revert or 
be transferred to any other fund at the end of a fiscal year. 

E.. The economic development department shall administer the energy transition economic de- 
velopment assistance fund, and money in the fund is subject to appropriation by the legislature 
only to that department to assist in diversifying and promoting the affected community's economy 
by fostering economic development opportunities unrelated to fossil fuel development or use. 

F. The economic development department shall develop an economic diversification and devel- 
opment plan to assist the affected community that shall provide for the disbursement of money in 
the energy transition economic development assistance fund. In developing the plan, the economic 
development department shall’ request recommendations from the affected community's commu- 
nity advisory committee pursuant to Subsection K of this section and establish a public input pro- 
cess in the affected community to inform the use'of money in the fund. The economic development 
department shall engage in consultation with Indian nations, tribes and pueblos in the affected 
area pursuant to the State-Tribal Collaboration Act. The public input process shall include at least 
three public meetings in the affected community. Expenditures from the fund shall be made pur- 
suant to the plan and as follows: 

(1) to an entity approved by the economic development department to receive funds for 
any program established at the economic development department; 

(2) to assist employers to qualify for any tax relief for hiring displaced idiots established 
under state or federal law; and 

(3) to a municipality, county, Indian nation, pueblo or tribe or land grant community in 
New Mexico for programs designed to promote economic development in the affected community. 

G.. The "energy transition displaced worker assistance fund" is created in the state treasury. 
The fund shall consist of appropriations, gifts, grants, donations and bequests made to the fund. 
Income from the fund shall be credited to the fund, and money in the fund shall not revert or be 
transferred to any other fund at the end of a fiscal year. 

H. The workforce. solutions department. shall administer the energy transition displaced 
worker assistance fund, and money in the fund is subject to appropriation by the legislature only 
to that department to assist displaced workers in an affected community. 
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I. The workforce solutions department shall develop a displaced worker development plan 
to assist displaced workers in an affected community that shall provide for the disbursement 
of money in the energy transition displaced worker assistance fund. In developing the plan, the 
workforce solutions department shall request recommendations from the affected community's 
community advisory committee pursuant to Subsection K of this section and establish a public 
input process in the affected community to inform the use of money in the energy transition dis- 
placed worker assistance fund. The workforce solutions department shall engage in consultation 
with Indian nations, tribes and pueblos in the affected area pursuant to the State-Tribal Collabo- 
ration Act. The public input process shall include at least three public meetings in the affected 
community. Expenditures from the energy transition displaced worker assistance fund shall be 
made pursuant to the plan and as follows: 

(1) to assist employers of displaced workers to qualify for any tax relief established under 
state or federal law; 
~ (2) to the workforce solutions department: 

(a) to provide assistance to displaced workers using any program established at that 
department; and 

(b) for payment of costs associated with displaced workers enrolling and participating 
in certified apprenticeship programs in New Mexico; and 

(3) to a municipality, county, Indian nation, pueblo or tribe or land grant community in 
New Mexico for job training and apprenticeship programs for displaced workers or for programs 
designed to promote economic development in the affected community. 

J. Within thirty days of receipt of energy transition bond proceeds, a qualifying generating 
facility located in New Mexico shall transfer the following percentages of the financed amount of 
energy transition bonds as follows: 

(1), one-half percent to the Indian affairs department for deposit in the energy transition 
Indian affairs fund; 

(2) one and sixty-five hundredths percent to the economic development department for 
deposit in the energy transition economic development assistance fund; and 

(3) three and thirty-five hundredths percent to the workforce solutions department for 
deposit in the energy transition displaced worker assistance fund. 

K. In each affected community, a community advisory committee shall be boniveHeet All meet- 
ings of the community advisory committee shall be held pursuant to the Open Meetings Act 
[Chapter 10, Article 15 NMSA 1978]. The secretaries’ of Indian affairs, economic development 
and workforce solutions shall appoint three conveners who reside in the affected community, at 
least one from each major political party and one representing one of the Navajo Nation chap- 
ter houses in the affected community. The conveners shall appoint members of the community 
advisory committee to include a member from each municipality, county, Indian nation, pueblo, 
tribe and land grant community, if any, in the affected community, at least four appointees repre- 
senting diverse economic and cultural perspectives of the affected community and one appointee 
representing displaced workers in the affected community. Within sixty days of a request by the 
economic development department pursuant to Subsection F of this section, or the workforce 
solutions department pursuant to Subsection I of this section, a community advisory committee 
shall provide recommendations to the requesting department on the use of available funds in- 
tended for the affected community. 

L. As used in this section: 

(1) "affected community" means a New Mexico county located within one hundred miles of 
a New Mexico facility producing electricity that closes, resulting in at least forty displaced work- 
ers; and 

(2) "displaced worker" means a New Mexico resident who: 

(a) within the previous twelve months, was terminated from employment, or whose 
contract was terminated, due to the abandonment of a New Mexico facility producing electricity 
that resulted i in displacing at least forty workers; 

(b) had at least seventy-five percent of the resident's net income, as that term is de- 
fined'in the Income Tax Act [Chapter 7, Article 2 NMSA 1978], from the employment or contract 
described in Subparagraph (a) of this paragraph; 
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(c) has not been able to replace the lost wages described in Subparagraph (b) of this 
paragraph or whose annual wages are at leant twenty-five percent: less than when the gs nati 
facility was operating; and 

(d) does-not qualify to take full Bananite piierteen to a pension or retirement plan 


History: Laws 2019, ch. 65, § 16. -o IV, § 23, was effective cree 14, 2019, 90 days after the 

Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. . 
ren 


62-18-17. Energy transition bonds not public debt. 


Energy transition bonds issued pursuant to the Energy Transition Act shall not constitute a 
debt or a pledge of the faith and credit or taxing power of this state or of any county, municipality 
or any other political subdivision of this state. Bondholders shall have no right to have taxes levied 
by the legislature or the taxing authority of any county, municipality or other political subdivision 
of this state for the payment of the principal of or interest on energy transition bonds. The issu- 
ance of energy transition bonds, does not obligate the state or a political subdivision of the state to 
levy any tax or make any appropriation for payment of the principal of or interest on the bonds. 


History: Laws 2019, ch. 65, § 17. | IV, § 23, was effective’ June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the gir ssi 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-18. Energy transition bonds as legal investments. 


Energy transition bonds shall be legal investments for all governmental units, permanent funds 
of the state, finance authorities, financial institutions, insurance companies, fiduciaries and other 
persons requiring statutory authority oe legal IVES Unents. 


History: Laws 2019, ch. 65, § 18. IV, § 23, was effective June 14, 2019, 90 np after the 
Effective dates. — Laws 2019, ch. 65 contained no:ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art, 


62-18-19. State pledge not to impair. 


A. The state pledges to and agrees with the bondholders, any assignee and any financing par- 
ties that the state shall not take or permit any action that impairs the value of energy transition 
property, except as allowed pursuant | to Section 6 [62-18-6 NMSA 1978] of the Energy Transition 
Act, or reduces, alters or impairs energy transition charges that are imposed, collected and remit- 
ted for the benefit of the bondholders, any assignee and any financing parties, until the entire 
principal of, interest on and redemption premium on the energy transition bonds, all. financing 
costs and all amounts to be paid to an assignee or financing party under an ancillary agreement 
are paid in full and performed in full. 

B,. Any person who issues energy transition Contes is permitted to include the pledge specified 
in Subsection A of this section in the energy transition bonds, ancillary agreements and documen- 
tation related to the issuance and marketing of the energy transition bonds, 


History: Laws 2019, ch. 65, § 19. IV, 8 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- — adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18-20. Choice of law. velar (+i ) 


The laws of the state of New Mexico as set forthin the Energy Transition: Act shall ; govern the 
validity, enforceability, attachment, perfection, priority and exercise of remedies with respect to 
the transfer of an interest or right of creation of a security interest in energy transition Property, 
an energy transition charge or a financing order. bar 
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History: Laws 2019, ch. 65, § 20. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. . 
fective date provision, but, pursuant to, N.M. Const., art. 


ec 
is 


62-18-21. Conflicts. | 


In the event of any conflict between the Energy Transition Act and any other law regarding the 
attachment, assignment or perfection, or the effect of perfection, or priority of any security interest 
in or transfer, of energy transition property, the Energy. Transition Act shall govern to the extent 
of the conflict. 


History: Laws 2019, ch. 65, § 21. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const:, art. 


62-18-22. Validity on actions if act held invalid. 


Effective on the date that energy transition bonds are first issued under the: Energy Transition 
Act, if any provision of that act is invalidated, superseded, replaced, repealed or expires for any 
reason, that occurrence shall not affect the validity of any action allowed pursuant to that act that 
is taken by the commission, a qualifying utility, an assignee or any other person, a collection agent, 
a financing party, a bondholder or a party to an ancillary agreement and, to prevent the impair- 
ment of energy transition bonds issued or authorized in a financing order issued pursuant to the 
Energy Transition Act, any such action shall remain in full force and effect with respect to all en- 
ergy transition bonds issued or authorized in a financing order pursuant to the Energy Transition 
Act before the date that such provision is held to be invalid or is invalidated, superseded, replaced, 
repealed or expires for any reason. 


History; Laws 2019, ch. 65,§ 22. . IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


62-18- 23. Applicability. 


The provisions of the Energy Transition Act shall not apply to a chalfeng stiliter that makes an 
initial application for a financing order more than twelve years after the effective date of that act. 
This section shall not, preclude a qualifying utility for which the commission has issued a financ- 
ing order from:applying to the commission for a subsequent order amending the financing order, 
pursuant to Section 7 [62-18-7 NMSA 1978] of the > Eneray Transition Act. 


History: Laws 2019, ch. 65, § 23, “Wy, § 23, was ences June ‘14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ; 
ARTICLE 19 
Public Regulation Commission 
Sec, Sec. 
62-19-1. Short title, (Effective January 1, 2023.) . 62-19-7. Recusal of commissioner or hearing: examiner. 
62-19-2. Definitions. (Effective January 1,'2023.) (Effective January 1, 2023.) 
62-19-3. Public regulation commission. (Effective Janu- 62-19-8. Prohibited acts; nominees; commissioners and 
ary 1, 2023.) employees, (Effective January 1, 2023.) 
62-19-4. Public regulation commission nominating com- 62-19-9. Commission; general powers and duties. (Effec- 
mittee. (Effective January 1, 2023.) tive January 1, 2023.) 
62-19-5. Qualifications of commissioners.(Effective Jan- 62-19-10. Propane service; commission duties. (Effective 
uary 1, 2023.) . danuary 1, 2023.) 
62-19-6. Continuing education requirements for commis- 62- 19-11. Chief of staff: division directors; other staff. 
sioners. (Effective January 1, 2023.) (Effective January 1, 2023.) 
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Sec. Sec. 
62-19-12. Commission; divisions. (Effective January 1, 62-19-19, Advisory staff. (Effective January 1, 2023.) 
2023.) 62-19-20. Hearing examiners. (Effective January 1, 
62-19-13. Administrative services division; chief clerk. 2023.) 
(Effective January 1, 2023.) 62-19-21. Commission rules; procedures for adoption. 
62-19-14. Consumer relations division, (Effective Janu- (Effective January 1, 2023.) . 
ary 1, 2023.) 62-19-22. Record of proceedings. (Effective January 1, 
62-19-15. Legal division, (Effective January 1, 2023.) 2023.) ° 
62-19-16. Transportation division. (Effective January 1, 62-19-23. Ex parte communications, (Effective January 
20238.) . 1, 2023.) . 
62-19-17. Utility division. (Effective January 1, 2023.) - 62-19-24, Commission reports.’ eae 34 January 1, 
62-19-18. Telecommunications bureau, (Effective Janu- 2023.) 
ary 1, 2023.) 


62-19-1, Short title. (Effective January 1, 2023.) 
Chapter 62, Article 19 NMSA 1978 may be cited as the "Public Regulation Commission Act". 


History: Laws 1998, ch. 108, § 1; 2007, ch. 161, § 1; Amendment 1 was adopted by a vote of 445,655 for and 


§ 8-8-1, recompiled and amended as § 62-19-1 by 355,471 against. The section number was assigned by the 
Laws 2020, ch. 9, § 15. compiler. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled The 2020 amendment, | fective January 1, 2023, de- 
and amended former 8-8-1 NMSA 1978 as part of Chap- leted "Chapter 8, Article 8" and added "Chapter 62, Article 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, 19". 
contingent upon the adoption of Laws 2019, SJC/SRC/ The 2007 amendment, effective ae 15, 2007, changed 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the the statutory reference to the act. 


general election held on November 8, 2020. Constitutional 


62-19-2. Definitions. (Effective January 1, 2023.) 


As used in the Public Regulation Commission Act: 

A. "commission" means the public regulation commission; 7 

B. "commissioner" means a person appointed to the public regulation commission; and 

C. "person" means an individual, corporation, firm, partnership, association, joint venture or 
similar legal entity. 


History: Laws 1998, ch. 108, § 2; § 8-8-2, recompiled election held on November 3, 2020. Constitutional Amend- 


and amended as § 62-19-2 by Laws 2020, ch. 9, § 16. ment 1 was adopted by a vote of 445,655 for and 355,471 
Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled against. The section number was assigned by the compiler. 
and amended former 8-8-2 NMSA 1978 as part of Chap- The 2020 amendment, effective January 1, 2023, re- 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, moved "elected" from the definition of "commissioner" as 
contingent upon the adoption of Laws 2019, SJC/SRC/SJR used in the Public Regulation Commission Act; and in 
Nos. 1 and 4, Constitutional Amendment 1, at the general Subsection B, after "means a person", deleted "elected or". 


62-19-3. Public regulation commission. (Effective January 1, 2023.) 


A. The "public regulation commission", created in Article 11, Section 1 of the constitution of 
New Mexico, is composed of three commissioners appointed by the governor with the consent of the 
senate as provided in that article. 

B. The commission shall annually elect one of its members chair, who shall preside at hearings. 
In the absence of the chair, the commission may appoint any other member to preside. 


History: Laws 1998, ch. 108, § 3; § 8-8-3, recompiled The 2020 amendment, effective January 1, 2023, 
and amended as § 62-19-3 by Laws 2020, ch. 9, § 17. changed the composition of the public regulation commis- 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled sion from five elected commissioners to three commission- 
and amended former 8-8-3 NMSA 1978 as part of Chap- ers appointed by the governor, and made certain technical 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, amendments; and in Subsection A, after "composed of", 
contingent upon the adoption of Laws 2019, SJC/SRC/ deleted "five" and added "three", after "commissioners", 
SJR Nos, 1 and 4, Constitutional Amendment 1, at the deleted "elected from districts" and added “appointed by 
general election held on November 3, 2020. Constitutional the governor with the consent of the senate", and after "ar- 
Amendment 1 was adopted by a vote of 445,655 for and ticle", deleted "and the Public Regulation Commission Ap- 
355,471 against. The section number was assigned by the portionment Act". 
compiler. 
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62-19-4. Public regulation commission nominating committee. (Effective 
January 1, 2023.) 


A. The "public regulation commission nominating committee" is created and consists of seven 

members who are: 

(1) knowledgeable about public utility regulation; 

(2) not employed by or on behalf of or have a contract with a public utility that is regulated 
by the commission; 

(3) not applicants or nominees for a position on n the commission; and 

(4) appointed as follows: 

(a). four members appointed one each by the speaker of oy house of representatives, the 
minority floor leader of the house of representatives, the president pro tempore of the, senate and the 
minority floor leader of the senate, with no more than two members being from the same political party; 

(b) two members appointed one each by the secretary of energy, minerals.and natural 
resources and the secretary of economic development; and 

(c) . one member who is a member of an Indian nation, tribe or pueblo appointed by the 
governor. 

B. Acommittee member shall: 

(1). be a resident of New Mexico; 

(2) serve a four-year term; and 

(3) serve without.compensation, but shall be reimbursed for expenses incurred in pursuit of 
the member's duties on the committee pursuant to the Per Diem and Mileage Act. 

C. The committee and individual members shall be subject to the,Governmental Conduct Act 
[Chapter 10, Article 16 NMSA 1978], the Inspection of Public Records Act [Chapter 14, Article 2 
NMSA 1978], the Financial Disclosure Act [10-16A-1 to 10-16A-8 NMSA 1978] and the Open Meet- 
ings Act [Chapter 10, Article 15 NMSA 1978]. 

D. Administrative support shall be provided to the committee by the staff of the commission. 

E. Initial appointments to the committee shall be made by the appointing authorities prior to July 1, 
2022. Subsequent appointments shall be made no later than thirty days before the end of a term. 

F. The first meeting of the appointed members of the committee shall be held prior to Septem- 
ber 1, 2022. The committee shall select one member to be chair and one member to be secretary. 
Following the first meeting, the committee shall meet as often as necessary in order to submit a list 
to the governor of no fewer than five qualified nominees for appointment to the commission for the 
terms beginning January 1, 2023. The list shall be developed to provide geographical diversity, and 
nominees on the list shall be from at least three different counties of the state. 

G. Subsequent to January 1, 2023, the committee shall meet at least ninety days prior to the 
date on which the term of a commissioner ends and as often as necessary thereafter in order to sub- 
mit a list to the governor, at least thirty days prior to the beginning of'the new term, of no fewer than 
two qualified nominees from diverse geographical areas of the state for appointment to the commis- 
sion for each commissioner position term that is ending. 

H, Upon the occurrence of a vacancy in a commissioner position, the committee shall meet within 
thirty days of the date of the beginning of the vacancy and as often as necessary thereafter in order 
to submit a list to the governor, within sixty days of the first meeting after the vacancy occurs, of no 
fewer than two qualified nominees from diverse geographical areas of the state for appointment to 
the commission to fill the remainder of the term of each commissioner position that is vacant. 

I.. If a position on the committee becomes vacant during a term, a successor shall be selected in 
the same manner as the original appointment for that position and shall serve for the remainder of 
the term of the position vacated. 

J. The committee shall actively solicit, accept and evaluate applications from. qualified indi- 
viduals for a position on the commission and may require an applicant to submit any information 
it deems relevant to the.consideration of the individual's application, 

K.. The committee shall select nominees for submission to the governor who, in the committee's 
judgment, are best qualified to serve as a member of the commission. 

L. A majority vote of all members of the committee in favor of a person is required for that per- 
son to be included on the list of qualified nominees submitted to the governor. 
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History: Laws 2020, ch. 9, § 18. Amendment 1, at the general election held on November 3, 
Effective dates. — Laws 2020, ch. 9, § 18 Jaren a 2020. Constitutional Amendment 1 was adopted by a vote 
new section of the Public Regulation Commission Act, ef: of 445,655 for and 355,471 against. The section number 


fective January 1, 2022, contingent upon the adoption of was assigned by the compiler. 
Laws 2019, SJC/SRC/SJR Nos, 1 and 4, Constitutional 


62-19-5. Qualifications of commissioners. (Effective January 1, 2023.) 


A. Commissioners shall be persons who are independent of the industries beatae? by the com- 
mission and shall possess demonstrated competence. 

B. In order to be appointed as a commissioner, a person must be qualified for office by: 

(1) ‘having a baccalaureate degree from an institution of higher education that has been 
accredited by a regional or national accrediting body and at least ten years of professional experi- 
ence in-an area regulated by the commission or in the energy sector and involving a scope of work 
that includes accounting, public or business administration, econornlee, finance, statistics, policy, 
engineering or law; or 

(2) having ‘higher education resulting in at least a profisetonal license or a post-graduate 
degree from an institution of higher education that has been accredited by a regional or national 
accrediting body in a field related to an area regulated by the commission, including accounting, 
public or business. administration, economics, finance, statistics, policy, engineering or law, and at 
least ten years of professional experience within the person's field. 

C. Acommissioner shall not have a financial interest in a public utility in this state or elsewhere 
and shall not have been employed by a commission-regulated entity at ke time alii the two 
years prior.to appointment to the commission. 

D. Commissioners shall give their entire time to the business of the commission as shall not 
pursue any other business or vocation or hold’ any other office for profit. 

E. As used in this section, "professional experience" meansemployment in which the prospective 
appointee for commissioner regularly made decisions requiring discretion and stg gph: judgment 
and: ) 

(1) sitdyetia in polley analysis, research; consumer advocacy or iniptensen tania in an area 
regulated by the commission orin the energy sector; © 

(2) ‘managed, as the head, deputy head or division director, a federal, state, tribal or local 
government department or ib sony responsible for utilities, energy policy, hgh ip tgp apa or con- 
struction; or 

(3) .managed a business or organization regulated by the commission or in the energy sector 
that had five or more employees during the time it was managed by the prospective appointee. 


History: Laws 2013, ch. 64, § 1; 2019, ch. 212, § 210; the commission, and from pursuing any other business or 


§.8-8-3.1, recompiled and amended as § 62-19-5 by... ... holding any. other office; in Subsection .A, deleted "In ad- 
Laws 2020, ch. 9, § 19. dition to other requirements imposed by law" and added 

Compiler's notes. — Laws 2020, ch. 9,§ 19 recompiled © “new language in the subsection; added subsection designa- 
and amended former 8-8-3.1 NMSA 1978 as part of Chap- tion "B."; in Subsection B, in the introductory clause, after 
ter 62, Article 19 NMSA 1978, effective January 1, 2023,. ._ ..."to be", deleted "elected or", in Paragraph B(L), after "hav- 
contingent upon the adoption of Laws 2019, SJC/SRC/ ing", added “a baccalaureate degree from an institution of 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the higher education that has been accredited by a regional or 
general election held on November 3, 2020:Constitutional .: . national accrediting body and", in Paragraph B(2), after 
Amendment 1. was adopted by a vote of 445,656 for and "having", deleted "a total of ten, years of combined pro- 
355,471 against. The section number was assigned by the fessional experience as described in Paragraph (1) of this 
compiler: subsection and“, after "professional license or a", deleted 

The 2020 amendment, effective January 1, 2023, re- "baccalaureate" and added "post-graduate", after "accred- 
moved. "elected" and "candidate" from the requirements .. iting body in", added “a field related to", after "statistics", 
for a public regulation commissioner, removed certain ref- added "policy", and after "engineering or law", added "and 
erences to election related activity, required commission- at least ten years of professional experience within the per- 
ers to have a baccalaureate degree from an institution of son's field"; added new Subsections C and D and redesig- 
higher education or a post-graduate degree in a field re- _ nated. former Subsection B as Subsection E; in Subsection 
lated to an area regulated by the commission, including E, in the introductory clause, after “which the", deleted 
policy, required at least ten years of professional experi- "candidate or", in Paragraph E(1), after “research", added 
ence within the person's field, prohibited a commissioner "consumer advocacy", in Paragraph E(2), after "utilities", 
from having a financial interest in a public utility, from added "energy policy", and in Paragraph E(3), after "man- 
having been employed by a commission-regulated entity aged by the", deleted "candidate or"; and deleted former 
at any time during the two years prior to appointment to © Subsections C and D. . 
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62-19-6 


The 2019 amendment, effective April 3, 2019, revised 
the qualification, criteria for being elected or appointed 
commissioner; in Subsection A, deleted Paragraph A(3); 
in Subsection C, after'"declaration of candidacy.", added 
the remainder of the subsection; and in Subsection D, af- 
ter “Subsection A of this section", added "or that the af- 
fidavit of the person seeking nomination does not contain 


PUBLIC REGULATION COMMISSION 


62-19-7 


sufficient information to determine if the person meets the 
requirements of Subsection A of this section", 

Applicability. — Laws 2013, ch, 64, § 3 provided that 
the provisions of Laws 2013, ch, 64, § 1 apply to: 

A. persons appointed to fill a public regulation com- 
missioner vacancy after July 1, 2013; and 

B. public regulation commissioners elected at the gen- 
eral election in 2014 and subsequent elections, 


62-19-6. Continuing education requirements for commissioners. 
(Effective January 1, 2023.) 


A. Beginning July 1, 2013, a commissioner shall complete: 
(1) an ethics certificate course provided in person or online by a New Mexico public post- 
secondary educational institution in the first twelve-month period after taking office and at least 
one two-hour ethics course in each subsequent twelve-month period that the commissioner serves in 


office; and 


(2) at least thirty-two hours of continuing education relevant to the work of the commission in 
each twelve-month period that the commissioner serves in office. Continuing education courses shall 
be endorsed by the national association of regulatory utility commissioners or by the relevant licensing 
or professional association for a qualifying area of study for degree holders pursuant to this section. 

B. Acommissioner shall be responsible for having the endorsing organization submit certifica- 
tion of completion of the hours of education required pursuant to Subsection A of this section to the 


commission's chief of staff. 


C... If a commissioner fails to comply with the education requirements in Subsection A of this 
section by the last day of a twelve-month period, the commissioner's compensation for performing 
the duties of the office shall be withheld by the commission until the requirements for the preceding 


twelve-month period or periods have been met. 


History: Laws 2013, ch. 64, § 2; § 8-8-3.2, recompiled. 


and amended as § 62-19-6 by Laws 2020, ch. 9, § 20. 
Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
and amended former 8-8-3.2 NMSA 1978 as:part of Chap- 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the 


general election held on November 3, 2020. Constitutional 
Amendment 1 was adopted by a vote of 445,655 for and 
355,471 against. The section number was assigned by the 
compiler. 

The 2020 amendment, effective January 1, 2023, in 
Subsection C, deleted "As an exception to Section 8-1-1 
NMSA 1978". 


62-19-7. Recusal of commissioner or hearing examiner. (Effective 
January 1, 2023.) 


A. A commissioner or hearing examiner shall self recuse in any adjudicatory proceeding in 
which the commissioner or hearing examiner is unable to make a fair and impartial decision or in 
which there is reasonable doubt about whether the commissioner or hearing examiner can. make a 
fair and impartial decision, including: 

(1) when the commissioner or hearing examiner has a personal bias or prejudice concern- 
ing a party or.its representative or has prejudged a disputed evidentiary.fact involved in a pro- 
ceeding prior to hearing. For the purposes of this paragraph, "personal bias.or prejudice" means 
a predisposition toward a person based on a previous or ongoing relationship, including a profes- 
sional, personal, familial or other intimate.relationship, that renders the commissioner or hearing 
examiner unable to exercise the commissioner's or hearing examiner's functions impartially; 

. (2) when the commissioner or hearing examiner has a pecuniary interest in the outcome of 
the proceeding other than as'a customer of a party; 

(3) .when in previous employment the commissioner or hearing examiner served as an at- 
torney, adviser, consultant or witness in the matter in controversy; or 

(4) when, as a nominee for appointment to the office of public regulation commissioner, the 
nominee announced how the nominee would rule on the adjudicatory proceeding or a factual issue 
in the adjudicatory proceeding. 
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62-19-8 ELECTRIC, GAS AND WATER UTILITIES 62-19-8 
B. If a commissioner or hearing examiner fails to self recuse when it appears that grounds exist, 
a party shall promptly notify the commissioner or hearing examiner of the apparent grounds for 


recusal. If the commissioner or hearing examiner declines to self recuse upon request of a party, the 


commissioner or hearing examiner shall provide a full explanation in support of the refusal. 


History: Laws 1998, ch. 108, § 18; § 8-8-18, recom- 
piled and amended as § 62-19-7 by Laws 2020, ch. 9, 
§ 22. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
and amended former 8-8-18 NMSA ‘1978 as‘ part of Chap- 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the 
general election held on November 3, 2020. Constitutional 
Amendment.1 was adopted by a vote of 445,655 for and 
355,471 against. The section number was assigned by the 
compiler. 

The 2020 amendment, effective January 1, 2023, re- 
moved references to "candidate", and made certain tech- 


currence of ‘be "with "the nominee". 


after "when, as a", deleted "candidate for" and added 
"nominee for appointment to the", after "office", added “of 
public regulation commissioner", and substituted each oc- 


. * % 05 


ANNOTATIONS . 


Recusal not warranted.—Commissioners properly 
declined to recuse themselves since the timing. of their re- 
marks indicated that they were based on the evidence ad- 
duced in the rate case, as well the direct testimony filed 
by the public service company of New Mexico (PNM) in 
the present case. Albuquerque Bernalillo Cnty. Water Util. 
Auth. v. N.M. Pub. Regulation Comm'n, 2010-NMSC-013, 


148 N.M. 21, 229 P.3d 494. 
nical amendments; and in Subsection A, Paragraph A(Y, 


62-19-8. Prohibited acts; nominees; commissioners and employees. 
(Effective January 1, 2023. ) 


A. As used in this section, in addition to the definitions provided in Section 16 [62-19-2 NMSA 
1978] of this 2020 act: 

(1) “affiliated interest" means a person who directly controls or is controlled by or is under 
common control with a regulated entity, including an agent, representative, attorney, employee, of: 
ficer, owner, director or partner of an affiliated interest. For the purposes of this definition, "control" 
includes the possession of the power to direct or cause the direction of the management and policies 
of a person, whether directly or indirectly, through the ownership, control or "holding with pis power 
to vote of ten percent or more of the person's voting securities; 

(2) "intervenor" means.a person who is intervening as a party in an il niscbRS matter 
or commenting in a rulemaking pending before the commission or has:intervened in an.adjudi- 
catory or rulemaking matter before the commission within: the preceding twenty-four months, 
including an agent, representative, attorney, employee, officer, owner, director, partner or member 
of an intervenor; . 

(3) "pecuniary interest" includes owning or controlling securities; serving as an officer, di- 
rector, partner, owner, employee, attorney or consultant; or otherwise benefiting from a business 
relationship. "Pecuniary interest" does not include an investment in a mutual fund or similar third- 
party-controlled investment, pension or disability benefits or an interest in capital credits of a rural 
electric cooperative or telephone cooperative because of current or past patronage; and 

(4) “regulated entity" means a person whose charges for services to the public are regulated 
by the commission and includes any direct or emerging competitors of a regulated entity and in- 
cludes an agent, representative, attorney, employee, officer, owner, director or partner of the regu- 
lated entity. 

B. In addition to the requirements of the Financial Disclosure Act [10-16A-1 through 10-16A-8 
NMSA 1978] and the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978], nominees 
for appointment tothe commission, commissioners and employees of the commission shat comply 
with the requirements of the Public Regulation Commission Act, as applicable. 

C. A nominee for appointment to the commission shall not solicit or accept anything of value, 
either directly orindirectly, from a person whose charges for services to the public are regulated by 
the commission. For the purposes of this subsection, "anything of value" includes money, in-kind 
contributions and volunteer services to the nominee or he nominee's organization, but eg not 
include pension or disability benefits. f 

D. Acommissioner or employee of the commission shall not: 

(1) accept anything of value from a regulated entity, affiliated interest or intervenor ver the 
purposes of this paragraph, "anything of value" does not include: i 
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(a) the cost of refreshments totaling no more than five dollars ($5.00) a day or refresh- 
ments at a public reception or other public social function that are available to all guests equally; 
(b). inexpensive promotional items that are available to all customers of the regulated 
entity, affiliated interest or intervenor; or 
(c) pension or disability benefits received from a deignclittesd entity, affiliated interest or 
intervenor; 

(2) have a pecuniary interest in a regulated entity, affiliated interest or intervenor, and if a 
pecuniary interest in an intervenor develops, the commissioner or employee shall divest that interest 
or self recuse from the proceeding with the intervenor interest; or 

(3),-solicit any regulated entity, affiliated interest or intervenor to appoint a person to a posi- 
tion or employment in any capacity. 

E... After leaving the commission: 

(1) a former commissioner shall not be employed or retained in a position that requires ap- 
pearances before the commission by a regulated entity, affiliated interest or intervenor within two 
years of the former commissioner's separation from the commission; 

(2) a former employee shall not appear before the commission representing a-party to an 
adjudication or a participant in a rulemaking within one year of ceasing to be an employee; and 

(3) a former commissioner or employee shall not represent a party. before the commission 
or a.court in.a matter that was pending before the commission while the commissioner or employee 
was associated with the.commission and in which the former commissioner or employee was per- 
sonally and substantially involved in the matter. 

F. The attorney general or a district attorney may institute a civil action in the district court for 
Santa Fe county or, in the attorney general's or a district attorney's discretion, the district court for 
the county in which a defendant resides if a violation of this section has occurred or to prevent a 

violation of this section. A civil penalty may be assessed in the amount of two lisesi reel fifty doltars 


($250) for each violation, not to exceed five thousand dollars 5 000). 


History: Laws 1998, ch..108,.§ 19; 88 8-8-19, recompiled 
and amended as § 62-19-8 by Laws 2020, ch. 9, § 23. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
and amended former 8-8-19 NMSA 1978 as part of Chap- 
ter 62, Article 19 NMSA, 1978; effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the 
general election held on November 3, 2020. Constitutional 
Amendment 1.was adopted by a vote of 445,655 for and 
355,471 against. ithe section number was assigned by the 
compiler. 

The 2020 Vincniment effective January m3 2023, 
substituted . references, to. "candidate" with ."nominee", 
and made certain technical amendments; in the section 
heading, deleted "candidates" and added "nominees"; in 


Subsection A, in the introductory rae after "Section" i 
deleted "2 of the Public Regulation Commission Act" and 
added "16 of this 2020 act"; in Subsection B, after "Gov- 
ernmental Conduct Act", deleted "candidates for" and 
added "nominees for appointment to", and after "require- 
ments of", deleted "this section and Sections 17 and 18 of"; 
in Subsection C, after "A", deleted "candidate for election" 
and added "nominee for appointment", deleted paragraph 
designation ."(1)" and Paragraph C(2); and.after ‘volunteer 
services to the", deleted "candidate or,his campaign" and 
added "nominee or the nominee's"; and.in Paragraph D(L), 
in the introductory paragraph, deleted "For the purposes 
of this paragraph, @ commissioner may accept allowable 
campaign contributions when. campaigning. for. reelec- 
tion," 


62-1 9-9. Commission; Skint powers and duties. (Effective January 1, 


2023.) 


A. The commission shall adinibien and enforce the laws with which it is charged and has. eU- 


ery power conferred by law. 
B. The.commission may: 


(1). subject to legislative appropriation, appoint and employ such professional, technical 
and clerical assistance as it deems necessary to assist it in performing its powers and duties; 

(2) delegate authority to subordinates as it deems eceseary and appropriate, clearly delin- 
eating such delegated authority and any limitations; 

(3) retain competent attorneys to handle the legal matters of the commission and give ad- 
vice and counsel in regard to any matter connected with the duties of the commission and, in the 
discretion of the commission, to represent the commission in any legal proceeding; 

(4) organize into organizational units as necessary to enable it to function most efficiently, 
subject to provisions of law requiring or establishing specific organizational units; 
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(5) take administrative action by issuing orders not inconsistent with law to assure imple- 
mentation of and compliance with the provisions of law for which the commission is responsible 
and to enforce those orders by appropriate administrative action and court proceedings; 

(6) conduct research and studies to improve the commission's operations or the provision of 


services to the citizens of New Mexico; 


(7) conduct investigations as necessary to carry out the commission's responsibilities; 
(8) apply for and accept grants and donations in the name of the'state to carry out its pow- 


ers and duties; 


(9) enter into contracts to carry out its powers and duties; 

(10) adopt such reasonable administrative, regulatory and procedural rules as may be nec- 
essary or appropriate to carry out its powers and duties; 

(11) cooperate with tribal and pueblo governments on topics over whiah the commission 
and the other governments have jurisdiction and conduct joint investigations, hold joint hearings 
and issue joint or concurrent orders as appropriate; and 

(12) apply to the district court for injunctions to prevent violations of any laws that it ad- 
ministers or rules or orders adopted pursuant to those laws. 


C.. The commission shall: 


(1) prepare an annual budget for submission to the legislature; 

(2) provide for surety bond coverage for all employees of the commission as prwided? in the 
Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978] and pay the costs of such bonds; 

(3) adopt rules to streamline the resolution of cases before it when appropriate by? 


(a) the use of hearing examiners; 


(b) the taking‘of evidence with the least nate practicable; 


(c) limiting repetitious testimony; and 


(d) adopting procedures for resolving cases in ways other than by trial-type hearings 
when appropriate, including consent calendars, conferences, settlements, mediation, arbitration 
and other alternative dispute resolution methods and the use of staff decisions; and 

(4) provide a toll-free telephone number and Pua it and the commission's general tele- 


phone number in local telephone directories. 


D:. A majority of the commission constitutes a quorum for the transaction of business; pro- 
vided, however, that a majority vote of the commission is needed for a final decision of the com- 


mission.,. 


History:. Laws 1998, ch. 108, § 4; § 8-8-4, recompiled 
as § 62-19-9 by Laws 2020, ch. 9, § 59. 

‘Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-4 NMSA 1978 as part of Chapter 62, Article 19 
NMSA 1978, effective January 1, 2023, contingent upon 
the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 
Constitutional Amendment 1, at the general election held 
on November 3, 2020, Constitutional Amendment 1 was 
adopted by a vote of 445,655 for and 355,471 against. The 
section number was assigned by the compiler. 


ANNOTATIONS 


Hearings.—Where the PRC does not delegate its au- 
thority to‘'a hearing examiner, but rather, conducts an 
evidentiary hearing before a full complement of commis- 
sioners, unexplained absences by commissioners should 
be the exception rather than the rule. The commissioners 
of the PRC have a constitutional and statutory obligation 


to participate actively and fully in the proceedings before 
them. Albuquerque Bernalillo County Water Util. Auth. 
v. N.M. Pub. Regulation Comm'n, 2010-NMSC-018, 148 
N.M. 21, 229 P.3d 494. 

Scope of commission's enforcement authority. — 
Although the PRC may seek injunctions and impose an 
administrative fine on a telecommunications provider 
for any act or omission that the provider knew or should 
have known was a violation of any applicable law or 
rule or-order of the PRG, the PRC's regulatory authority 
is not limited to those remedies since the legislature gave 
it discretion to enforce its orders by appropriate adminis- 
trative action and court proceedings, which includes dis- 
cretion to issue an order requiring a telecommunications 
provider to provide consumer credit or refunds in order 
to prevent violations of the New Mexico Telecommunica- 
tions Act, Qwest Corp. v. N.M. Public Regulation Comm'n, 
2006-NMSC-042, 140 N.M., 440, 143 P.3d 478. 


62-19-10. Propane service; commission duties. (Effective January 1, 2023.) 


A. _ The commission shall adopt rules to protect consumers' rights with respect to propane service. 
B. The commission shall report by December 2009 to the appropriate interim legislative com-: 
mittee appointed by the New Mexico legislative council on the progress of the rulemaking pursuant 


to this section. 
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History: Laws 2009, ch. 216, § 1; § 8-8-4.1, recom- 
piled as § 62-19-10 by Laws 2020, ch. 9, § 59. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-4.1 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, effective January 1, 2023, contingent upon 
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the adoption of Laws 2019, SJC/SRC/SJIR Nos. 1 and 4, 
Constitutional Amendment 1, at the general election held 
on November 3, 2020. Constitutional Amendment 1 was 
adopted by a vote of 445,655 for and 355,471 against. The 
section number was assigned by the compiler. 


62-19-11. Chief of staff; division directors; other staff. (Effective January 


1, 2023.) 


A... The commission shall appoint a "chief of staff" who is responsible for the day-to-day:opera- 
tions of the commission staff under the general direction of the commission. The chief of staff shall 


serve at the pleasure of the commission. 


B. With the consent of the commission, the chief of staff shall appoint division directors. Ap- 
pointments shall be made without reference to party affiliation and solely on the ground of fitness 


to perform the duties of their offices.. 


C. Each director, with the consent of the chief of staff, shall employ such professional, technical 
and support staff as necessary to carry out the duties of the director's division. Employees shall be 
hired solely on the ground of their fitness to perform the job for which they are hired. Division staff 
are subject to the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1998, ch. 108, § 5; 2000, ch. 57, § 1; 
2013, ch. 74, §1; $ 8-8-5, recompiled as § 62-19-11 by 
Laws 2020, ch. 9, § 59. 

‘Compiler's notes, — Laws 2020, ch. 9, § 59 recompiled 
former 8-8-5 NMSA.1978 as part of Chapter 62, Article 19 
NMSA 1978, effective January 1, 2023, contingent upon 
the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 
Constitutional Amendment 1, at the general election held 
on November 8, 2020, Constitutional Amendment 1 was 
adopted by a vote of 445,655 for and 355,471 against. The 
section number was assigned by the compiler. 


The 2013 amendment, effective March 29, 2013, in Sub- 
section C, in the third sentence, deleted "Except as provided 
in Subsection D of this section"; and deleted former Subsec- 
tion D, which permitted the superintendent of insurance to 
designate division positions with the consent of the chief of 
staff. | 

The 2000 amendment, effective May 17, 2000, inserted 
"Except as provided in Subsection D of this section" in the 
last sentence of Subsection.C and added Subsection D. 


62-19-12. Commission; divisions. (Effective January 1, 2023.) 


The commission includes the following organizational units: 


the administrative services division; 
the consumer relations division; 

the legal division; , 

the transportation division; and 

the utility division. 


SEeOn Es 


History: Laws 1998, ch. 108, § 6; 2007, ch. 161, $ 2; 
2013, ch. 74, § 2; 2020, ch. 9, § 21; § 8-8-6, recompiled 
as § 62-19-12 by Laws 2020, ch. 9, § 59. 

Compiler's notes. — Laws 2020, ch. 9, $ 15 recompiled 
and amended former 8-8-6 NMSA 1978 as part of Chap- 
ter 62, Article 19 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the 


general election held on November 3, 2020. Constitutional 
Amendment 1 was adopted by a vote of 445,655 for and 
355,471 against. The section number was assigned by the 
compiler. be. 

The 2020 amendment, effective July 1, 2021, removed 
the fire marshal division from the public regulation com- 
mission; and deleted Subsection F. 


62-19-13. Administrative services division; chief clerk. (Effective 


January 1, 2023.) 


A. The director of the administrative services division of the commission shall record the judg- 
ments, rules, orders and other proceedings of the commission and make a complete index to the 
judgments, rules, orders and other proceedings; issue and attest all processes issuing from the com- 
mission and affix the seal of the commission to them; and preserve the seal and other property be- 
longing to the commission. 
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B. The administrative services division shall perform the following functions: 


(1) case docketing; 

(2) budget and accounting; 

(3) personnel services; 

(4) procurement; and 

(5). information, systems services, 


History: Laws 1998, ch. 108, § 7; 2001, ch. 245, § 1; 
2013, ch. 75, § 10; § 8-8-7, recompiled as § 62-19-13 by 
Laws 2020, ch. 9, § 59. 

Compiler's notes, — Laws 2020, ch, 9, § 15 recompiled 
- former 8-8-7 NMSA 1978 as part of Chapter 62, Article 19 
NMSA 1978, effective January 1, 2023, contingent upon 


the adoption of Laws 2019, SJC/SRC/SIR Nos. 1 and 4,’ 
Constitutional Amendment 1, at the general election held . 


on November 3, 2020. Constitutional Amendment 1 was 


adopted by a vote of 445,655 for and 355,471 against. The 


section number was assigned by the compiler. 


The 2013 amendment, effective July 1, 2013, elimi- 
nated the corporations bureau; in Subsection B, in the 
introductory sentence, after "division", deleted "includes 
the ‘corporations bureau' and" and deleted Subsection C, 
which prescribed the duties of the corporations bureau. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "The director of the. administrative services division 
of the. commission" for "The chief of staff shall appoint a 


’ 'chief clerk' who".in Subsection A; in Subsection B, de- 


leted "The chief clerk shall direct" from the beginning of 
the subsection; substituted "includes" for "including"; and 
inserted. "shall POPE ve ‘ 


62-19-14. Consumer relations division: (Effective January 1, 2023.) 


A. The consumer relations division shall: 


(1) receive and investigate nondocketed consumer complaints and assist consumers in re- 


solving, in.a fair and timely manner, complaints against a person under the authority of the com- 
mission, including mediation and other methods of alternative dispute resolution; provided, how- 
ever, that assistance pursuant to this paragraph does not include legal representation of a private 
complainant in an adjudicatory proceeding; 

(2) work with the consumer protection division of the attorney general's office, the gover- 
nor's constituent services office and other state agencies as needed to ensure fair and timely resolu- 
tion of complaints; 

(3) advise the commission on how to maximize public input into commission proceedings, 
including ways to eliminate language, disability and other barriers; 

(4) identify, research and advise the commission on consumer issues; 

(5) assist the commission in the development and implementation of consumer policies and 
programs; and 

(6) perform such other duties as prescribed by the commission. 

B. All complaints received by the division with regard to quality or quantity of service provided 
by a regulated entity or its competitors shall be recorded by the division for the purpose of deter- 
mining general concerns of consumers. A report of consumer complaints and their status shall be 
included in the commission's annual report. 


the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 
Constitutional Amendment 1, at the general election held 
on November 3, 2020. Constitutional Amendment 1 was 
adopted by a vote of 445,655 for and 355,471 against. The 
section number was assigned by the compiler. 


History; Laws 1998, ch. 108, § 8; § 8-8-8, recompiled 
as § 62-19-14 by Laws 2020, ch. 9, § 59. 

Compiler's notes, — Laws 2020, ch..9, §.15 recompiled 
former 8-8-8 NMSA 1978 as part of Chapter 62, Article 19 
NMSA 1978, effective January 1, 2023, contingent upon 


62-19-15. Legal division. (Effective January 1, 2023.) 


A. The commission shall set minimum requirements for the director of the legal misao in- 
cluding membership in the New Mexico bar and administrative and supervisory experience. 
B. The legal division shall: i 
(1) provide legal counsel for the commission.in matters not involving advice on contested 
proceedings before the commission; and 
(2) provide legal counsel to all divisions, including the legal component of the staff that 
represents the public interest in matters before the commission. 
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History: Laws 1998, ch. 108, § 10; § 8-8-10, recom- commission and the office of general counsel as separate 
piled as § 62-19-15 by Laws 2020, ch. 9, § 59. units where the single attorney manager would remain 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled a member of the office of general counsel and engage in 
former 8-8-10 NMSA 1978 as part of Chapter 62, Article advisory activities with commissioners while performing 
19 NMSA 1978, effective January 1, 2023, contingent upon administrative functions for the legal division, such as 
the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, scheduling work assignments, performance review, and 
Constitutional Amendment 1, at the general election held hiring and discipline, is not permissible. 2012 Op. Att'y 
on November 3, 2020. Constitutional Amendment 1 was Gen. No. 12-06. 
adopted by a vote of 445,655 for and 355,471 against. The Movement of attorneys between the legal division 
section number was assigned by the compiler. and of the office of general counsel. — Although the 


Public Regulation Commission Act does not prohibit the 


ANNOTATIONS routine movement of attorneys between the legal division 

Consolidation of legal division and office of gen- and the office of general counsel, the movement of attorneys 
eral counsel under a single manager.—The legal di- will implicate Rule 16-107 NMRA of the rules of profes- 
vision of the public regulation commission and the office sional conduct which will require each attorney to under- 
of general counsel may not be consolidated under a single _ take.a conflicts analysis before accepting any assignment 
attorney manager under any circumstances. 2012 Op. Att'y to ensure that there is no significant risk that the attor- 
Gen. No. 12-06. ney's representation of the commission or a division will 
Single manager of the legal division and the office not be materially limited by the attorney's responsibili- 
of general counsel. — The appointment of a single at- ties to other clients within the agency. 2012 Op, Att'y Gen. 


torney to manage the legal division of the public regulation No, 12-06. ' 


62-19-16. Transportation division. (Effective January 1, 2023.) 


_ The transportation division shall.serve as staff to the commission for the following functions, as 
provided by law: 
A. motor carrier regulation and enforcement; 
B. railroad safety enforcement; 
C. pipeline safety; and 
D. ambulance standards. 


History: Laws 1998, ch. 108, § 11; § 8-8-11; recom- the adoption of Laws 2019, SJC/SRC/SdJR Nos. 1 and 4, 


piled as § 62-19-16 by Laws 2020, ch. 9, § 59. Constitutional Amendment 1, at.the general election held 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled on November 3, 2020. Constitutional Amendment 1 was 
former 8-8-11 NMSA 1978 as part -of Chapter 62, Article adopted by a vote of 445,655 for and 355,471 against. The 
19 NMSA 1978, effective January 1, 2023, contingent upon section number was assigned by the compiler. 


62-19-17. Utility division. (Effective January 1, 2023.) 


A. . The utility division shall serve as staff to the commission in the regulation of electric, natural 
gas, renewable energy sources, telecommunications and water and wastewater systems as provided 
by law. 

B. The commission shall set minimum educational and experience requirements for the director 
of the utility division. 

C... The utility division shall represent the public interest in utility matters before the commis- 
ston and may present testimony and evidence and cross-examine witnesses. In order to represent the 
public interest, the utility division shall present to the commission its beliefs on how the commis- 
sion should fulfill its responsibility to balance the public interest, consumer interest and investor 
interest. . 

D. The utility division shall perform the functions of the telecommunications department of the 
former state corporation commission and staff functions, not including advisory functions, of the 
former New Mexico public utility commission. 

E. Utility division staff shall not have ex parte communications with commissioners or a hear- 
ing examiner assigned to. a utility case, except as expressly permitted pursuant to Section 8-8-17 
NMSA 1978. 


History: Laws 1998, ch. 108, § 12; 2003, ch. 346, § 1; 19 NMSA: 1978, effective January 1, 2023, contingent upon 


§ 8-8-12, recompiled as § 62-19-17 by Laws 2020, ch. the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 
9, $ 59. Constitutional Amendment 1, at the general election held 
Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled on November 3, 2020. Constitutional Amendment 1 was 


former 8-8-12 NMSA 1978 as part of Chapter 62, Article 
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adopted by a vote of 445,655 for and,355,471 against, The The 2003 amendment, effective June 20, 2003, added 
section number was assigned by the compiler. the second sentence.in Subsection C;and added the excep- 
tion to Subsection E. 


62-19-18. Telecommunications bureau. (Effective January 1, 2023.) 


A. The "telecommunications bureau" is created in the utility division of the public regulation 
commission. 
B. The jelecommunications buredie shall: 
(1) review disputes between telecommunications providers; 
(2) investigate each complaint on.an expedited basis; 
(3) address other telecommunications-related duties as required by the New Mexico Tele- 
communications Act [Chapter 63, Article 9A NMSA 1978] and the commission; and 
(4) recommend actions to the commission. 
C. Each complaint shall be resolved by the commission. within, sixty days unless extended for 
good cause by an order of the commission or hearing examiner that states with specificity the reason 
for and length of the extension. 


History: Laws 2000, ch. 100, §.1; 2000, ch. 102, § 1; 2023, contingent upon. the.adoption of Laws\2019, SJC/ 


§ 8-8-12.1, recompiled as § 62-19-18 by Laws 2020, ch. SRC/SJIR Nos. 1 and 4, Constitutional Amendment 1, at 
9, § 59. . the general election held on November 3, 2020. Constitu- 

Compiler's notes. — Laws 2020, ch. 9, § 15 recom- tional Amendment 1 was adopted by a vote of 445,655 for 
piled and amended former 8-8-12.1 NMSA 1978 as part and 355,471 against. The section number was assigned by 
of Chapter 62, Article 19 NMSA 1978, effective January 1, the compiler. yore 


62-19-19. Advisory staff: (Effective January 1, 2023.) 


A. The chief of staff may hire, with the consent of the commission, advisory staff with expertise 
in regulatory law, engineering, economics and other professional or technical’disciplines to advise 
the commission on any matter before the commission. The chief of staff may hire on a temporary, 
term or contract basis such other experts or staff as the. commission requires for a particular case. 

B. Advisory staff shall: 

(1) analyze case records; 

(2) analyze recommended decisions; 

(3) advise the commission on policy issues; 

(4),. assist the commission in the development of rules; 

(5) assist the commission in writing final orders; and 

(6) perform such other duties as required by the chief of staff. 


History: Laws 1998, ch. 108, § 13; § 8-8-13, recom- ANNOTATIONS 
piled as § 62-19-19 by Laws 2020, ch. 9, § 59. ; : ; 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled Expert's status.—Although an. expert's relationship 
former 8-8:13 NMSA 1978 ‘as part of Chapter 62, Article with the PRC and the expert's advice fell within the defini- 
19 NMSA 1978, effective January 1, 2023, contingent upon tion of advisory staff in. Section 8-8-13(A) NMSA 1978 so 
the adoption of Laws 2019, SJC/SRC/SJIR Nos. 1 and 4, that the PRC was not required to provide the parties with 
Constitutional Amendment 1, at the general election held the substance of the expert's advice, under another set of 
on November 3, 2020. Constitutional Amendment 1 was facts the year t ee fall under the category of a non-party 
adopted by a.vote of 445,655 for and 355,471 against. The expert subject to the restrictions on ex parte communica- 
section number was assigned by the compiler. tions of Section 8-8-17NMSA 1978. Qwest Corp. v. N.M. 


Public. Regulation Comm'n, 2006- NMSC-042, 140 N.M. 
440, 143. P.3d 478. 


62-19-20. Hearing examiners. (Effective January 1, 2023.) 


A. The commission may appoint a commissioner or a hearing examiner to preside over any 
matter before the commission, including rulemakings, adjudicatory hearings and administrative 
matters, 

B. A hearing examiner shall provide the commission with a recommended decision on the 
matter assigned to the hearing examiner, including findings of fact and conclusions of law. The 
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recommended decision shall be provided to the parties, and they may file exceptions to the decision 
prior to the final decision of the commission. 

C. When the commission has appointed a hearing examiner to preside over a'‘matter, at least 
one member of the commission shall, at the request of a party to the proceedings, attend oral argu- 
ment. 


History: Laws 1998, ch, 108, § 14; 2008, ch. 346, § 2; adopted by a vote of 445,655 for and 355,471 against. The 


2013, ch. 74, § 3; § 8-8-14, recompiled as § 62-19-20 by section number was assigned by the compiler. 

Laws 2020, ch. 9, § 59. The 2013 amendment, effective March 29, 2013, de- 
Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled leted reference to the Insurance Code; and in Subsection B, 

former 8-8-14 NMSA 1978 as part of Chapter 62, Article deleted "Except as provided in the New Mexico Insurance 

19 NMSA 1978, effective January 1, 2023, contingent upon Code", 

the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, The 2003 amendment, effective June 20, 2003, added 

Constitutional Amendment 1, at the general election held Subsection C. ° 


on’ November 3, 2020, Constitutional Amendment. 1, was 


62-19-21. Commission rules; procedures for adoption. (Effective January 
“I, 2023.) 


A. Unless otherwise provided by law, no rule affecting a person outside the commission shall be 
adopted, amended or repealed except after public notice and public hearing before the commission 
or a hearing examiner designated by the commission. 

B. Notice of the subject matter of the rule, the action proposed to be taken, the manner in which 
interested persons may present their views and the method by which copies of the proposed rule, 
amendment or repealing provisions may be obtained shall be published at least once at least thirty 
days prior to the hearing date in the New Mexico register and two newspapers of general circulation 
in the state and mailed at least thirty days prior to the hearing date to all persons who have made 
a written request for advance notice. For each rule, amendment or repealing provision that affects 
only one or a limited number of municipalities, towns, villages or counties, notice shall be published 
in'the largest circulation newspaper published and distributed locally in those areas as well as in 
a newspaper of general circulation in the state. Additional notice may be made by posting on the 
internet or by using other alternative methods of informing interested persons. 

C. If the commission finds that immediate adoption, amendment or suspension of a rule is nec- 
essary for the preservation of the public peace, health, safety or general welfare, the commission may 
dispense with notice and public hearing and adopt, amend or suspend the rule as an emergency. 
The commission's finding of why an emergency exists shall be incorporated in the emergency rule, 
amendment or suspension filed with the state records center. Upon adoption of an emergency rule 
that is intended to remain in effect for longer than sixty days, notice shall be given’ within 's seven 
days of filing the rule as required t in this section for proposed rules. 

D. The commission shall issue a rule within eighteen months following the publication sf that 
proposed rule or it shall be deemed to be withdrawn. The commission may propose the.same or re- 
vised rule in a subsequent rulemaking. 

E. Allrules shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978]. Emergency rules shall be effective on the date the rules are filed with the state records 
center. All other rules shall be effective fifteen days after filing, unless a later date is provided by 
the rule. 


History: Laws 1998, ch. 108, § 15; 2001, ch, 117, § 1; $ 8- proposed rulemaking by changing the day of publication 
8-15, recompiled as § 62-19-21 by Laws 2020, ch. 9, $ 59. ., requirement so that notice is to appear thirty days before 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled the hearing date, instead of sixty; changing the publica- 
former 8-8-15 NMSA 1978 as part of Chapter 62, Article tions in which notice shall be posted to two newspapers 
19 NMSA 1978, effective January 1, 2023, contingent upon of general circulation and the New Mexico register, in- 
the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, stead of three newspapers; changed the day that notice 
Constitutional Amendment 1, at.the general election held needs to be mailed to those who provided a written re- 
on November: 3, 2020. Constitutional Amendment 1 was quest for advanced notice to.thirty days before the hear- 
adopted by a vote of 445,655 for and 355,471 against. The ing date, instead of sixty; and made a provision for emer- 
section number was assigned by the compiler. gency rules to become effective the date they are filed in 

The 2001 amendment, effective July 1, 2001, in ‘Sub- Subsection E, 


section B, revised the procedures for providing notice of 
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62-19-22. Record of proceedings. (Effective January 1, 2023.) 


Unless otherwise provided by law, the commission may by rule provide that oral proceedings be- 
fore the commission may be taken by any means that provides a full and complete record, including 
tape recording or stenography. The commission by rule shall determine when tape recordings are 
transcribed. A party to the proceeding may request a copy of a tape recording or a written transcript 
if one is provided. The commission may charge a reasonable fee for a copy of a proceeding. Copy 
costs shall be determined by the commission by rule and money collected shall be deposited in the 
general fund. 


History: Laws 1998, ch. 108, § 16; § 8-8-16, recom- the adoption of Laws 2019, SJC/SRC/SIR Nos. 1 and 4, 
piled as § 62-19-22 by Laws 2020, ch. 9, § 59. Constitutional Amendment 1, at the general election held 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled on November 3, 2020. Constitutional Amendment 1 was 
former 8-8-16 NMSA 1978 as part of Chapter 62, Article adopted by a vote of 445,655 for and 355,471 against, The 
19 NMSA 1978, effective January 1, 2023, contingent upon section number was assigned by the compiler. 


62-19-23. Ex parte communications. (Effective January 1, 2023.) 


A. .A commissioner shall not initiate, permit or consider a communication directly. or indirectly 
with a party or his representative outside the presence of the other parties concerning a pending 
rulemaking after the record has been closed or a pending adjudication. 

B, A hearing examiner shall not initiate, permit or consider a communication directly or indi- 
rectly with a party or his representative outside the presence of the other parties concerning a pend- 
ing rulemaking or adjudication. | 

C.. Notwithstanding the provisions of Subsections A and B of this section, the following ex parte 
communications are permitted: 

(1). where circumstances require, ex parte communications for procedural or administra- 
tive purposes or emergencies that do not deal with substantive matters or issues on the merits are 
allowed if the commissioner or hearing examiner reasonably believes that no party will gain an 
advantage as a result of the ex parte communication and the commissioner or hearing examiner 
makes provision to promptly notify all other parties of the substance of the ex parte communication; 

(2) a commissioner may consult with another commissioner or with advisory staff whose 
function is to advise the commission in carrying out the commissioner's rulemaking or adjudicative 
responsibilities; 

(3) a hearing examiner may consult with the commission's advisory staff; 

(4) acommissioner or hearing examiner may obtain the advice of a nonparty expert on an 
issue raised in. the rulemaking or adjudication if the commissioner or hearing examiner gives notice 
to the parties of the person consulted and the substance of the advice and affords the parties reason- 
able opportunity to respond; and 

(5) pursuant to the public regulation commission's rulemaking authority a party to a pro- 
ceeding may consult with the commission's advisory staff By July 1, 2004, the commission shall 
establish such rules. 

D. A commissioner or hearing examiner who receives or who makes or knowingly causes to be 
made a communication prohibited by this section shall disclose it to all parties and give other par- 
ties an opportunity to respond. 

E. Upon receipt of a communication knowingly made or caused to be made by a party to a com- 
missioner or hearing examiner in violation of this section, the.commissioner or hearing examiner 
may, to the extent consistent with the interests of justice and the policy of the underlying statutes, 
require the party to show cause why his claim or interest in the proceeding should not be dismissed, 
denied, disregarded or otherwise adversely affected on account of the violation of this section. 


History: Laws 1998, ch. 108, § 17; 2003, ch. 346, § 3; the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 


2004, ch. 81, § 1; $ 8-8-17, recompiled as § 62-19-23 by Constitutional Amendment 1, at the general election held 
Laws 2020, ch. 9, § 59, on November 3, 2020, Constitutional Amendment 1 was 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled adopted by a vote of 445,655 for and 355,471 against. The 
former 8-8-17 NMSA 1978 as part of Chapter 62, Article section number was assigned by the compiler. 


19 NMSA 1978, effective January 1, 2023, contingent upon 
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62-19-24 


The 2004 amendments, effective May 19, 2004, revised 
Paragraph (2) of Subsection C to require the adoption of rules 
governing consultation with the commission's advisory staff: 

The 2003 amendment, effective June 20, 2003, added 
Paragraph C(5). 


ANNOTATIONS 


Expert's status.—Although an expert's relation- 
ship with the PRC and the expert's advice fell within the 


PUBLIC REGULATION COMMISSION 


62-19-24 


definition of advisory staff in Section 8-8-13(A) NMSA 
1978 so that the PRC was not required to provide the par- 
ties with the substance of the expert's advice, under another 
set of facts the expert could fall under the category of a 
non-party expert subject to the restrictions on ex parte com- 


_ munications of Section 8-8-17 NMSA 1978. Qwest Corp. 


v. N.M, Public Regulation Comm'n, 2006-NMSC-042, 140 
N.M. 440, 143 P.3d 478. 


62-19-24, Commission reports. (Effective January 1, 2023.) 


By December 1 of each year, the commission shall report to the legislature and the governor re- 
garding its activities for the previous year in sufficient detail to disclose the workings of the com- 
mission and the impact of regulation on the industries regulated by the commission. The report 
may include suggestions and recommended changes in law, as the commission deems appropriate, 


that would be in the public interest. 


History: Laws 1998, ch. 108, § 20; § 8-8-20, recom- 
piled as § 62-19-24 by Laws 2020, ch. 9, § 59. 

Compiler's notes. — Laws 2020, ch. 9, $ 15 recompiled 
former 8-8-20 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, effective January 1, 2023, contingent upon 


Tos 


the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, 
Constitutional Amendment 1, at the general election held 
on November 3, 2020. Constitutional Amendment 1 was 
adopted by a vote of 445,655 for and 355,471 against. The 
section number was assigned by the compiler. 
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